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Mogaun 0 LOKTOPCKOj AncepTaunju

Hacnos

[IBOPKMHOBA KpMTMKa XapToBe Bep3unje No3uTMBM3Ma

Pe3nme

Kao pomuHaHTaH nmpasay, Mpoyyasara MpaBHE [10jaBe, MpaBHU
MO3UTMBM3aM je TPMeo KPUTWMKe MPBEHCTBEHO Of CTpaHe NpeAcTaBHMKA
NMPUPOAHOMpPaBHE LUKOMe. Mnak, HajCnoXKeHWja KpUTUKA MpaBHOr
no3uTMBM3Ma AoLWna je of cTpaHe PoHanga [BOpKuHa. [BOPKUH je 3a
rnaBHy MeTy CBOje KpUTMKe 0fabpao XapToBYy Bep3ujy MO3UTUBU3MA,
oynyhv ga XapToBa Teopuja U HaKOH BULLEe Of, NefeceT roAnHa of Kako
je HacTasia, npeactaB/ba nNapagurMy no3UTUBUCTUYKON MpuUcTyna
nMpoyyasary npaBa, [OK Ce XapT cmMaTtpa HajyriegHujum u
HajyTULAaJHUjUM NPeacTaBHUKOM TOT npasua.

[IBOPKVH je CBOjy KpUTWUKY XapToBe Bep3uje No3vTUBM3MA pas3Bujao
BULLe Of ABajeceT roAuHa, Aa 6u Ha OCHOBY Te KPUTMKE KOHAYHO
MocTaBMO COMCTBEHY Teopujy npasa. Beh cama Ta umkweHuLa yKasyje
Ha W3y3eTHY KOMMJIEKCHOCT [1BOPKMHOBE KpUTWKe XapToBe Bep3uje
nosutmMem3ma. 360r Tora je OHa Yy [/71aBHOM [efly OBe [OKTOPCKe
AvicepTaumje nofe/beHa Ha fABa [fena: LeCKPUMNTUBHY U METOAO0/OLLKY
KPUTUKY.

Y [ecKpunTUBHO] KPUTULM Koja je npefcTaB/beHa Y [ BOKVMHOBOM
NpPBOM BENUKOM Aeny nof Hasmeom ,, Taking Rights Seriously” (1977.
rog.), [BOpPKMH TBpPAW fda MNpaBHW MO3UTMBM3aM OMUCYje MpaBo
y3uMajyhu y 063up camo npasHa npaswna, ain He 1 NpasHe NpUHUMME.
Mo [BOpKuUHY, yTWLUaj NpaBHMUX MPUHLMNA NOCEOHO je BUA/LUB Y T3B.
TEWKUM Cny4vajeBMMa Koju ce npecyhyjy He Ha OCHOBY MpaBHUX
npasunia, Beh Ha OCHOBY npaBHUX MpuHUMna. 36or Tora [BOPKWMH
N3HOCY TBPAHY [a MpaBHM NO3WUTUBM3aM HWje crocobaH fa oArosopu
Ha rnaBHW 3afaTaK Koju npej UM CTOjU — Aia NPaBuIHO ONuLLe NpaBHy
npakcy. [1BOPKMHOBA [ECKPUMTMBHA KPUTWMKA MOZEeNWMa je MpaBHe
Mo3UTMBMUCTE Y ABa Tabopa — OHe KOjW 3acTynajy WUHKY3MBHY W OHe
KOjN 3acTynajy eKCK/y3uBHY BapujaHTy npaBHOr no3utmsusma. OHa
npeacras/ba M3y3eTaH LOMPUHOC Y OKBUPY MOAEPHE JypucnpygeHumje
MOLITO CYy HOMe OTBOPEHA HeKka Of Haj3HauyajHUjuX NuTara MpasBHe
Teopuje n unozoduje.

[pyrom BPCTOM KPUTKKE Koja je yobnuueHa y ,,Law’s Empire” (1986.
rog.), HarnagHyTe cy caMe OCHOBe NpPaBHOr MO3UTMBU3MA, Tj. HEroBe
rnaBHe MeTOZOMOWKe nocTaBke. [lo3mBajyhm ce Ha npBuM Hayk
NMo3vTUBM3MA KOjU NPaBO CXBaTa Kao UmkbeHuLy, OBOPKMH TBPAM [Aa,
aKo je TO cxBaTare TayHo, Mefly NpaBHULMMA HE MOXe OGUTK criopera
OKO npaBa, OCUM aKO HeKO Of HHUX UYMHWM eMMUPUJCKY TpeLuKy
npuAnKom yTephuBara YnkbeHuua. MowTto To Huje cny4aj, [JBOPKUH
[0Ka3yje [a je y nuTawy TEOPUJCKO Hecnarawe Koje Huje Hecnarake
OKO camor npasa, Beh OKO Herose MopajHOCTW. Ha TOM OCHOBY, OH




ofbauyje wmaejy O npaBy Kao UMEHUUM W TBPAM Aa je npaso
WHTEpNpeTauunjcKi nojam, LWTO 3HayM [a Cy Hecnarawba Yy OKBUPY
jypucnpygeHumje  Hajuewhe WHTepripeTauMjcka Hecnarakba OKO
KpuTepujyma npaBHOCTK, & He eMNUPUjCKa Hecnaratmba 0 UCTOPUJCKUM U
APYLUTBEHUM YHEHULAMA.

Y 3aK/by4HOM TMOF/aB/by, UCMWTaH je 3Hauyaj M AoMallaj [BOPKMHOBE
KpUTUKe XapToBOr Mogena npaBa. MeTOAOM yropedHe aHanm3e
NPeACTaB/beHN Cy AOMETW W OrpaHMyersa MOAEPHOr MO3UTUBM3MA Kao
1 [1IBOPKMHOBOI 0COGEHOr MPUCTYNa NpoyYaBatby Npaea.

KmbyyHe PoHang OBopkuH, XepbepT XapT, NpaBHM NO3UTUBMU3aM, MPaBHU
peyn MPUHLMNK, NPaBWUIO0 NPU3HaHba, TEOPUjCKa Hecarn1acHoCT
HayuHa NpaBHe Hayke

obnact

Y>a HayyHa | NpaBHa Teopuja

obnact
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Title

Dworkin’s Critique of Hart’s Version of Positivism

Summary

As the dominant way of examination of the lega phenomenon, legal
positivism was exposed to criticism, primarily by natural law theorists.
However, the most complex criticism of positivism came by Ronald
Dworkin. The main target of his criticism is Hart's version of
positivism, because after more than fifty years since it was created,
Hart's theory is still a paradigm of positivistic approach to examining of
law, while Hart is considered as the most prestigious and influential
representative of that approach.

Dworkin’s critique of Hart's version of positivism was devel oping more
than twenty years, and on the basis of this critique, Dworkin finally set
his own theory of law. That fact alone indicates the extraordinary
complexity of Dworkin’s critique of Hart's version of positivism.
Therefore, in the main part of this dissertation that critique is divided
into two parts. descriptive and methodological critique.

In descriptive critique which is represented in Dworkin’s first major
work “Taking Rights Seriously” (1977), he claims that legal positivism
describing the law taking into account only legal rules, but not legal
principles. Influence of the legal principles can be seen in so called hard
cases, which are settled not on the basis of legal rules, but on the basis
of legal principles. In this way, Dworkin argues that legal positivism is
unable to properly respond to the main task — to describe the legal
practice. Dworkin’s descriptive critique divided positivists into two
groups — those who represent an exclusive, and those who represent an
inclusive variant of positivism. This critique was a significant
improvement in jurisprudence, because that critique launched one of the
most important issues in modern theory and philosophy of law.

Methodological critique come later and was formulated in Dworkin’s
most famous book "Law's Empire" (1986). In this critique he attacked
the very foundations of legal positivism, i.e. his major methodological
preferences. Referring to the first doctrine of positivism that law is
understood as fact, Dworkin argues that if it is true, anong lawyers may
not be disagreements about law, unless one of them makes a mistake in
determining the empirical facts. Since this is not the case, Dworkin




argues that it is theoretical disagreement. Theoretical disagreement is
not a disagreement about the law, but about its morality. On this basis,
he rgects the idea of law as a fact and argues that the law is
interpretative concept, which means that the disagreements within the
jurisprudence are usualy interpretive disagreement over the criteria of
legality, but not empirical disagreement about the historical and social
facts.

In the concluding chapter, we examined the importance and scope of
Dworkin’s critique of Hart’s model of law. The methods of comparative
analysis are presented achievements and limits of modern positivism, as
well as Dworkin’s distinctive approach to examining of law.

Key words | Ronald Dworkin, Herbert Hart, Legal positivism, Legal principles, Rule
of recognition, Theoretical disagreement
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| YBOJ,

1. ¥YBOAHE HanomeHe

Xepbept Xapt (Herbert Hart)'! n Powang [sopkuH (Ronald Dworkin)?
NnpeaAcTaB/bajy HajBaXXHMje MNpaBHE TeopeTuyape aHrio-aMepuyke jypucnpygeHuumje
[pyre mnonoBuHe pABajeceTor Beka.® XapT ce, 6e3 Cymwe, cmaTpa Hajsehum
NPeLCTaBHUKOM NPaBHO-MO3UTUBUCTMYKE LUKONe Mocne [lpyror CBETCKOr parta, [LOK
MHOI peneBaHTHU ayTopy 3a [JBOPKUHA TBPAE [a je HeroB NokylLlaj fa pa3suje 0CobeHy
npaBHy Teopujy, WM3Y3eTHO pefak M BpefdaH Cnyyaj Yy MOLEPHO] jypucnpydeHumjw.
Mpegy3nmajyhy Tako OncexxaH W CMOXeH 3ajaTak KakaB je CTBapake jefiHe 0cobeHe
Teopuje npasa, [JBOPKMH je MPETXOAHO MOpao fAa 3ay3Me YBPCT CTaB Mpema MpaBHOM
MO3UTMBM3MY KOjU W JaHac NpefcTaB/ba AOMUHAHTAH HAYMH NMPOMULL/baka O MPaBHO]
nojasu. Taj cTaB je M3PasnTO KPUTUYKK, jep je [BOPKMH OCHOBE COMCTBEHE MpaBHe
Teopuje rpagno Ha MNAOAHOj KPUTUUM MpaBHOr nosuTuemMaMa. C apyre CTpaHe,
nosutmemsam® je Tpneo KpWTWKe npeAcTaBHWKA [APYror [naBHOr npasLa —
JyCHaTypaninama, an je Ta KpUTMKa Nno CBOM KapakTepy OUTHO pyrayuvja of OHe Kojy je
NOHYAMO [BOPKUH. Y TOj YMHEHWULIM, MOPes OCTasIor, NEXMW pas3for WTo je JBOPKUHOBY
Teopujy npasa TeLIKO CMeCTUTW Y jeAiaH Of Ta fBa rfasHa npasua y jypucnpygeHumjn —

OH CBaKakKo HI/Ije MNo3NTMBUCTa, aJIn CE HEroBa Teopmja npaBa TELUKO MOXXE Ha3BaTu W

! Bugu kpatky 6rorpacmjy Ha kpajy paga.

2 Bugu KpaTKy 6rorpagujy Ha kpajy pasa.

% Bugn Dérdre M. Dwyer, , The Three Lives of Herbert Hart“, Oxford Journal of Legal Studies, Vol. 26,
No. 2 (2006), cTp. 411-423; George C. Christie, ,,Dworkin’s "Empire’*, Duke Law Journal, Vol. 1987, No.
1, ctp. 157 v pasbe.

Y HaCTaBKy pajja Ha MHOTUM MecTuMa he paay eKoHoOMMje KopuLhersa peyn, yMecTo CUHTarme ,,MpaBHu

no3nTMBU3aM" BUTK KopULheH TEPMUH ,,NO3NTUBM3aM™ 1 Tako cKpaheHo 03HavyaBake He Tpeba MeLuaTy ca
3HaUYEHEM CUHTarme ,,Hay4Hu No3nTMBM3am®.
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MPUPOAHOMNPABHOM Y OHOM CMMC/Y Kako Ce jefHa MpupoAHOMNpaBHa Teopuja MHaue

nojmu.

Mnak, 3afaTak Koju je noctas/beH TEMOM OBE [OKTOPCKE AucepTalje He 04HOCK
Ce Ha CWUCTeMaTCKo Wu3nararme [BOPKUHOBE Teopwje npaBa, Beh, npe cBera, Ha
[BOPKMHOBY KpUTKKY XapToBe Bep3unje no3utmsusma. Mpsu pasnor 3a n3bop ose Teme
NeXN Y YMHEeHMLM [a O HOj KO Hac, Y OKBUPY Halle rnpaBHe Teopuje, CKOPO yorLiTe
Huje nucaHo. C jefHe cTpaHe, [JBOPKMHOBO Hay4HO feno obpahuBaHo je ca pasinumnTux
CTpaHa®, a W tberoBe /JBe K/bydHe Kibure cy npesedeHe Ha cpricku jesuk®. C apyre
CTpaHe, HM XapT HWje Herno3HaT Halloj CTPYYHOj jJaBHOCTM, KaKO KpPO3 NPeBO/e Herosor
[NaBHOT fJena W HajsHauyajHUjux eceja’, Tako M KpO3 KPUTUUKE PafioBe HEKOMMLMHE
HaLLmx ayTopa®. To cBaKako Huje OBO/LHO, jep Yr/es Koju y CBECTKOj NPaBHOj GaLLTVHM
yXXuBajy XapT 1 [BOpPKUH yKa3syje fa peuenuuja n KpUTUYKa 0bpasa HUXOBUMX pagosa
3acnyXyje ganeko BULLIE NaXKHE HEro LUTO joj je A0 cafa Kof Hac rnoceseheHo. 360r Tora,
3afarak Koju Tpeba fa UCMyHW OBaj paf jecTe Aa Ce Ha LEeNOBUT HauMH NPUKaxe 0BO
BeOMa BaXXHO MeCTO MOJEpPHe aHr/io-aMepuyke jypucnpygeHumje Koje je Ko Hac joLu
yBeK HeOCBEeT/beHO. [lpyru 1 jefHaKo BaXkKaH pas/ior 3a 1U360p TeMe jecTe 3Ha4aj NuTara
Koje Tpeba fa ce obpaan. BepoBaTHO Aa y OKBUPY aHIrN0-aMepuyke jypucnpyaeHumje
HVje nocTojasia KPUTMKA HEKE NpaBHe Teopuje, MOTEKNa U3 Nepa camo jefHOr ayTopa,

Koja je TONMKO y3bypKana MpaBHUYKE [yXOBa, OKO KOje Ce TaKo Ayro U Tako XXYCTPo

> Bugn [paruua ByjaguHosuh, ,MonuTuuka dunosoduja PoHanga [lBopkuHa“, lMpaBHW hakynteT
YHuBep3nTeTa y beorpaay, CnyxxbeHu rnacHuk, beorpag, 2006. Muwa bypkosuh, ,,lopeaak, mopan u
/by[CKa MpaBa — Mpobnem 3acHMBaka WM OMnpaBfara /bYACKMX NpaBa Yy feny PoHanga [BOpKMHA“,
MHCTUTYT 3a eBponcke cTyauje, beorpag, 2001.

® Ponang, [BopkuH, ,,CyLITUHA NHAVBUAYaNTHUX NpaBa“, npeseo Ap ypuua Kpctuh, JM Chyx6eHn nancT
CPJ, U4 Mogropuua, Beorpg, Moaropuua, 2001; PoHang [BopkuH, ,LlapcTso npasa®, npesenn BecHa
KHexesuh-IMpeavh n Hukona KpsHapuh, ,,®unun Buwwnh®, beorpag, 2003.

" XepbepT XapT, ,[lMojam npasa“, mpesenu [ywaH Bpatwaray, 1 MopaH [ajosuh, MpaBru hakynTeT
YHuBep3nTeTa y beorpagy, Cny>k6eHn rnacHuk, beorpag, 2013.

8 opan [ajosuh, ,MpaBHa 06aBE3HOCT U Baxete npasa“, MpaBHU (akynTeT YHuBepauTeTa y beorpagy,
Cnyx6eHn rnacHuk, beorpag, 2008; Wctwn, ,lMpeTnocTaBke 3a jedHY XapTOBCKO-pPa30BCKY Teopujy O
HOpPMAaTUBHOCTM MpaBa“, [OOKTOpPCcKa Te3a, [lpaBHM (akynTteT YHuBep3uteta y beorpagy, 2008,
Heob6jaB/beHO; Muomup Matynosuh, ,,Jesuk, nNpaBo 1 Mopan — dunosoduja npaBa Xepbepta Xapra“,
W3paBauku LeHTap Pujeka, Pujeka, 1986.
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nonemMmucaso, Koja je OKynupana CBe 3HayajHe M Marbe 3HayajHe MpaBHe TeopeTuyape,
KOja je Mmana TakaB YTuLaj Ha rfiaBHe TeopujCKe npasLe W... KOja Ha HEKM HauuH joLu

YBEK Tpaje.

Mpe TayHO 4yeTpaeceT MeT roguHa, JBOPKMH je y CBOM 4naHky ,,The Model of
Rules I npBM NyT KPUTUYKKM NPENCNNTao 0CHOBE XapToBe Teopuje npasa. Ha ocHOBY Te
KPUTUKE, 3arno4eno je HEeLITO LUTO ce MOrpeLlHo 03HavaBa Kao ,,XapT-LBOpKuH gebaTa”.
3anpaBo HMKakBe npase febaTe n3mehy [ BOpKMHa U XapTa Huje HU 6uio, 6ap He y OHOM
CMUCNY KakKo jeflHa Ae6ata yobuuajeHO m3rnefa. Ha jegHoj ctpaHu [BOPKWUH je Yy HU3Y
CBOjMX pagoBa M3HOCKO CBOjY KPUTUKY XapToBe Teopuje npasa 1 NpaBHOr Mo3nTUBM3MA
yonuwTe, anm XapT, OCUM Yy HeLOBPLUEHOM NMOCTCKPUMTY CBOr Hajno3HaTujer gena ,,The
Concept of Law*, NOCTXyMHO 06jaB/beHOM [Be rOfMHe HAKOH HeroBe CMPTW, Huje
OMPEKTHO oaroeapao Ha [IBOPKMHOBY KPUTUKY. YMECTO Hera TO CYy YMHWAN GpOjHU
MO3UTUBUCTM 3a KOje je XapTOBO [Aefio NpeAcTaB/basio, Kao LITO M AaHac Nnpeactas/ba,

Hay4H Y30p NMO3UTUBUCTMUUYKOT NPUCTYMNa NPaBHOM (DEHOMEHY.

MpaBHOTEOPMjCKa U npaBHO(MIO30(hCKa MoneMuKa Kojy je [BOPKUH OTBOPMO
MOMEHYTUM UYNaHKOM je Y HapefHWX HEeKONMKO [elleHWja npeAcTaB/bania rnaBHy Temy
OKO KOje CYy KOMn/ba YKpLUTaM CBU YrNeAHW aHT 10-aMepUyKIM MPaBHU TeopeTMYapu, Kao 1
BEe/IMKM OPOj OHMX KOju He npunagajy TOM Kpyry. be3bpojHe Kwbure v ynaHum 6munm cy
noceeheHn OBOj TeMu, Yy KOjuma Cy ayTtopu OpaHwunM XapToBe TeMe/bHe MoCTaBKe
caBpeMeHOr No3uTUBM3MA, NpyXxajyhu aprymeHTe npoTus [ BOPKMHOBUX NPUIrOBOpPa, U
cy, nmak, nonyt camor [BOpKMHa, 6paHWIM OCHOBaHOCT TakBe KPUTUKe 0f XapToBUX
CIMYHOMULLIBEHMKA. ,,XapT-0BopkuH aebata™ koja je Beh 6una focTurna Bpao BUCOKU
HMBO y cmucny 6poja 1 3Hayaja TeopeTuyapa Koju Cy Yy H0j y4eCcTBOBa/n, focerna je
CBOj BpXyHal, No o6jaB/buBary Apyror msgawa ,,The Concept of Law* (1994. rog.) y
KOjeM Ce Hallao W HefoBpLUeHM XapToB MOCTCKPUNT, unju je Behu feo 6mo nocseheH
0Arosopuma Ha [1BOpK1HOBE Harnage. Y rofuMHamMa Koje cy ycnegusne, YATas HU3 Hay4YHUX
CKynoBa 1 360pHMKa 610 je nocBeheH XapTOBOM MOCTXYMHO 06jaB/beHOM OArOBOpY, rAe

je jefaH 6poj ayTopa TBPAMO fa je XapT MorpeLsHo 3aCHOBAo CBOj OArOBOP Y OAHOCY Ha
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[IBOPKMHOBE aprymeHTe®, 0K Cy ApYrv TBPAVAM fa je XapT Npyuo npasu OfroBOp U

[ia cy y TOM Morfegy KpuTuke ynyheHe XapTy HeyTemerbeHe.

OBO je jow jeaaH aprymMeHT y npunor ogabupy rnaBHor 3afgaTka Koju 6u oBaj pag
Tpebano fa UcryHK, a Koju je orpaHMYeH camo Ha npukas JBOPKMHOBE KPUTHKe XapTose
Bep3vje MO3UTUBU3MA, KPUTWMKE KOja je Mpoy3pokoBana ,,6ypy“ y o6nactu npasHe
Teopuje n dunosouje. LlenoBnto npefcTaB/bakbe T3B. [febate u3mehy Xaprta w
[IBOpKMHa, a y cTBapu febate usmehy XapToBux cnefbeHnka n [BOPKMHA W HEFOBUX
cnepbeHnka, He 6u 6uno moryhe npeay3eTi y OKBUPY jeHOT 0BaKBOT pafa, ako HU 360r
yera [pyror, a OHO 360r 4YMHeHWLEe a caMO MOMUC pefieBaHTHE NUTepaType Koja je
nocseheHa rnaBHUM NMuTawKMa Yy OKBUPY Te Aebate, yBeNMKO npesaswnasv obvmM paga
oBe BpcTe. 360r Tora he 6uTK ogabpaHn OHM AeNoBM Te febaTe KOju Cy peneBaHTHU Y
nornefy TeKOBMHa Koje je febata ocTaBmia 3a cobom. C apyre cTpaHe, HU [IBOPKMHOBA
npaBHa Teopuja Hehe GUTK M3N0XKEHA HA CUCTEMATCKM HAYMH, 3aTO LUTO OHa HUje cacBUM
KOH3UCTEHTHA W BPEMEHOM je [1BOPKWMH CBOjY MpaBHY TeOpUjy YHEKOIMKO YAa/bMO Of
KpUTUKe XapTOBOr MO3UTMBM3MA, a Ha YMjUM je OCHOBama Ta Teopuja NpPBOGUTHO Buna
nonoxeHa. M3narawe [OBOPKMHOBE Teopuje he CBECHO OUTU CBEAEHO HAa HEHE T/aBHe
Tayke KOje Cy BaXHe 3a pasymeBatbe [JBOPKMHOBE KpUTMKE XapTOBOI MO3UTVBM3MA.
Tpeba HarnacuTn M fa je Kop Hac Beh HanwmcaH jegaH MoHorpadcku pag nocseheH
NCKbYYMBO [BOPKMHOBOj TEOPMjU MpaBa, Ma Ce 3aMHTEPecoBaHN Ha ApYyroM MecTy mMory

6AVKe UHopMUcaTh o Hoj.

° Buau Scot J. Shapiro, ,,On Hart’s Way Out“, y Hart’s Postscript: Essays on the Postscript to the Concept
of Law, Jules Coleman (ed.), Oxford University Press, Oxford/New York, 2001, ctp. 149-192. Scot J.
Shapiro, ,,Law, Morality and the Guidance of Conduct*“, y Legal Theory, no. 6, 2000, ctp. 127-170. Jules L.
Coleman, ,,Incorporationism, Conventionality and the Practical Difference Thesis*, y Hart’s Postscript:
Essays on the Postscript to the Concept of Law, Jules Coleman (ed.), Oxford University Press, Oxford/New
York, 2001, cTp. 99-148.

19 Byuan Keneth Einar Himma, ,,H. L. A. Hart and the Practical Difference Thesis*, y Legal Theory, no. 6,
2000, ctp. 1-43. Wil J. Waluchow, ,,Authority and the Practical Difference Thesis®, y Legal Theory, no. 6,
2000, cTp. 45-81. Matthew Kramer, ,, Throwing Light on the Role that Moral Principles Play in the Law”, y
Legal Theory, no. 8, 2002, cTp. 115-143.

1 Buwana HapaHuuh, ,CxBaTare npasa PoHanga [BOpKMHA“, marucTapcka Tesa, lMpaBHM (hakynTeT
YHusep3uTeT y HoBom Cagy, 2004, Heob6jaB/beHo.
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Ho 6e3 063vpa LITO je Tema OrpaHUYeHa Camo Ha u3narame KPUTUKE U HeHUX
rNMaBHMX TEKOBWHA, Ha MOYeTKy O6M Tpebano CKpPeHYTM Naxwy Aa je [BOPKMHOBA
KpUTMKa 0OMMOM BpP/I0 OMCEXHA, MO KapaKTepy COXeHa, a MO 3Ha4vajy u yTuuajy
OrpOMHa, LUTO MOXE Aa OTeXka HeHO MPeLn3HO U CUCTEMAaTUYHO MpeacTas/barbe. 360r
TOra je MpeTxogHo 6o MOTPebHO M3ABOJUTU rNaBHe Tauke [BOPKUHOBE KPUTUKE U
YOUNUTU /laBHA NUTaHa KOje je Ta KPpUTMKa NOKPeHyna, NonyT nuTaka Aa /i Npaso y
cebn cagpku npaBHe NMPUHLMME Kao LUTO CaApXXu NpasHa npaswna; fa vy ,,TeLUKUM
c/yyajeBuma” CcyoBv MMajy AMCKPELMOHO NpaBo WK He; Aa N NpaBHa Teopuja MoXKe
OVTN [JeCKPUNTMBHA HA HauYMH [a NpaBo YBEK MpPeAcTaB/ba Kao CTBAP YMHEHULA, & HE U
BPEeLHOCTW; Aa /N je KOHUeNTyasHa aHainsa npasa yonwTe moryha uta. Tek nowTo ce
M34BOje rnaBHa MuTarwa, Moryhe je CMCTeMaTU30BaTU KPUTUKY 4Yuju CYy MOjeAMHAYHM

[I€/10BN YCMEPEHM Ha KOHKPETHA NiTakba.

W3gBajarbe rnaBHUX MNuTawa je camo MpPBU UM HEOMXOAHW KOpakK Kako 6u ce
npefcTaB/batbe CYLUTUHE jefHe U3Y3eTHO C/I0XKEHE NPaBHOTEOPUjCKE KPUTUKE YYUHWUNO
cuctemMaTnyHUM. CUCTEMATUYHOCT KPUTUKE, KOjOj HU caM [JBOPKUH Huje 610 npesuLLe
CK/OH, TaKofje MOXe 6WUTKM OTexaHa M3 joll HeKONMKOo AojaTHuMX pasnora.’? MMpso,
[IBOpKMHOBa KpWTWKa MOKPEHy/a je 4MTaBy NaBMHY OArOBOpa M KOHTpaaprymeHara,
Tako fa ce [IBOpPKUH Y CBOM NPBOM 3HadajHoOM feny ,, Taking Rights Seriosly* yrnasHom
caCTaB/beHOM Of, CPOAHUX Y/laHaKa Koje je y paHujeM nepuogy Ha pasHUM MecTuma Beh
06jaBro, N03abaBno NpyXxawem 04roBopa CBOjUM KpUTMYaprma. Y CBaKOM AUCKYpCY Te
BPCTE MOCTOjM OMAcHOCT Aa Ce YYECHULM MOX[A He CMaXKy OKO Yera yornLiTe AUCKYTY]Y.
3a MHore je [JBopkMHOBa KpuUTKKa U3HeTa Yy ,, Taking Rights Seriosly”, npasun npumep 3a
Tako HewTo. OH je y CBOjOj KHW3M NCTaKao Aa je CYLUTMHA HeroBe KPUTKKE YyrepeHe
NpoTUB XapTOBOI MO3UTMBU3MA CajpXaHa Yy CXBaTawy fa je MNo3UTUBM3aM MOZes
cuCTeMa MpaBuna W Mofena 3a cuctem npasuna.™® Cam XapT Huje TBpAMO Aa

Mo3uTKBK3aM NpeacTaB/ba Mofen CUcTeMa npasuna, 6ap He y cMucy Y Kojem JBOPKMH

12 Bugm Scot J. Shapiro, ,,Hart-Dworkin debate: A Short Guide for the Perplexed”, Public Law and Legal
Theory Working Paper Series, No. 77, March 2007, cTp. 3.
3 PoHang OsopkuH, ,,CyliTUHa MHAMBUAYATHUX Npasa‘“, cTp. 45.
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MojMu npaBHa MpaBWna, Te je NpPo6MeMaTMYHO YTBPAWTM OKO uera Ce YonwiTe

pacnpas/baso.

[pyro, npaBHo(MN030(cKe AebaTte je jako TELLKO jaCHO npefcrtasuth 6yayhn ga
Cy OHe ,,TUMWU4He mokpeTHe meTe“.* MpasHKM (UMO30tM Cy BEOMa 4ecTO CKIOHU Aa
Mehajy CBOje Mo3uuumje U BPCTY aprymeHTauuje y pacnpasu, He 61U M WTO 60/be
OAroBOpPUNM Ha npumeabe CBOjuUX OMOHeHaTa. Tako M [IBOPKMHOBA KpUTMKa XapToBe
Bep3nje No3nTMBM3MA KOjy je NpBu NyT npefctasuo y ,, The Mode of Rules 1, 1967. roa,.
HeMa AUPEKTHe Be3e C OHOM BPCTOM KPUTUKeE KOjy je MPBO 3amoyeo y Kwusun ,,A Matter
of Principle” n3 1985. a Hefgyro 3atum noTnyHo pas3suo y ,.Law’s Empire” n3 1986.

rOfNHe.

KoHayHo, 3a pa3nunky of opmanHux faebata, npaBHouio3odcke aebate je
Hemoryhe npeLm3HO onucatn y bUXoBoj Lenoctu byayhv fa oHe HUCY yCMepeHe camo
Ha jeqHy Temy unv nutame. LLiTasuwe, y npaBHOpMN030(CcKM febaTaMa MojMoBKN OKO
KOjuX ce pacnpas/ba [0BOAE Ce y Be3y C ApYrum mnojMoBMMa, OBW C TpehuMm U Tako Y
Hegornen. Y Kputuum Kojy je [IBOPKMH pa3Bujao y jefiHOM LyroM nepuogy, NokKpeHyTa
cy OpojHa W pa3nuMuMTa nNuTaka, a cam [BOPKWH, Kora 6all M He KapakTepuile
AMCUMNIVHA MULLITBEHA, BP/IO YECTO je C Nosba npasHe Teopuje U uio3oduje 3Hao aa
CK/IN3HE Ha Nosbe MoMMTUYKe unio3odurje U COLMONornje 1 aa LWMPK >XapuiTe CBoje
KpuTuke. Kag ce uma Ha ymy [ja Cy 1 HeroBm OMOHEHTU KaTKaf 6UIn CKONHW CANYHM
M3M1eTMA, NOCTaje jaCHO [ja Ce OBaKO C/I0KEHA KPUTMKA Kao U OAr0BOPU Ha kY, HE MOXE
MOTMYHO W [0 Kpaja NpeACTaBUTU CaMO Y MPaBHOTEOPUjCKOM CMUCY. AKO Ce Kenu
nocTMhn CUCTEMAaTUYHOCT mM3narawa [BOPKMHOBE KPUTWKE Y jefHOM YHanpep 3a4aToM

MpaBHOTEOPMjCKOM OKBMpY, oApeheHa n1Tara Mopajy 0CTaTyi o CTpaHMu.

Ho, 6e3 063Mpa Ha HaBefeHe pa3/fore KOoju MOry OTexaTu CUcTeMaTuyaH W
npeuusaH nprkas [BOPKMHOBE KPUTUKE XapToBe Bep3nje MO3WTMBM3MA, MOXE Cce

npoHahun 3ajeflHUYKM MMEHWMAL, LpBEHA HUT KOoja MPOXuMma Ty KPUTUKY U KOja HeHe

14 Scot Shapiro, ibidem.
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Pa3HOPOLHE [e/0Be APXKM Ha OKyny. Taj MMeHWnal, je OHO BEYHO MuTare C KOjUM Ce
cycpehe cBaky npaBHW TeopeTuyap M (rno3od, To je nuTake OAHOCa npasa U mMopana.
JoK XapT 1 Herosn cnefoeHnUM cmaTtpajy Aa je npaBo CTBap YMHEHWLA U [a je HeroBo
MoCTOjarbe N BaXKere AeTEPMUHMUCAHO COUMjaiHUM (PakTuMma, [ABOPKMH TBPAW CYNpPOTHO.
Mo wemy, CBaka aHa/IM3a npaea Koja MuTarwe BaXKewa WM cafpykaja npasa He [0BOAM Y
BE3y C MOpPa/IHAM HayeniMMma, He MoXKe 6UTK NOTNYyHa, Beh je HYXXHO HeTayHa U MarbKasa.
Kako he KacHuje 6UTK npukasaHo, [BOPKWUH je Leny CBOjy KPUTMKY OpraHn3oBao OKO
OBOl MuTaka, LITO 3Ha4M fa Ce W MOpes BeMKe NMPOMeHe Yy aprymMeHTauuju Kojy je
M3HOCKO MPOTMB NO3UTUBM3MA U XapToBe Teopuje NocebHo, Y KpajHO0j IMHMjU, OCHOBA
3a 006e BpcTe [BOPKUHOBE KPUTUKE HaNas3n y HeroBom CTaBy fAa MpaBHY NojaBy Huje

Moryhe NpaBuIHO PasyMeTy ako Ce He NocMaTpa y CBOM OfIHOCY Mpema Mopany.

2. CuctemaTuka pajga

2.1. XapToBa Bep3uja nosnTruemusma

Ha ocHOBY W3HeTWX 3anaxarba, OBaj pag he, Moxga nomano rpy6o, 6uTtu
NOAE/bEH Ha TPW rNaBHa Aena. Y npeBoM feny 6uhe npeacTaB/beHa XapToBa Bepsuja
no3nTUBM3MA, a fABa Cy BaKHa pas/nora 3a TO. [pBM M OCHOBHM jecTe UMkeHMUA Aa
[JBOPKVH HMje YBEK Ta4YHO MHTEPNPETMPAo UM pasymeo XapTa, v 3aTo he ce y TOM geny
NaXKHa NocBEeTUTY rNMaBHMM TaukKaMa XapToBe Teopuje. Mopef NperHaHTHOr onuca Luba
Koju je [JBOPKMH Hamnao NOHeKaf je HeTa4yHO MHTeprpeTupajyhu, apyrn pasnor 3awTto he
rNaBHW [e0 paja 3anoyeTn NpeAcTaB/bakbeM XapToBe Teopuje ce MOXe npoHahu y
UMCTOj EKOHOMMjU M3narawa. Ha MHOrMM mecTtvMma [JBOpPKWMH ce 4ecTo Bpahao onucy
XapToBMX TeMe/bHUX MOCTaBKM, Ma YMECTO Aa Ce HeKe Of TUX MOCTaBKW BuLle MnyTa
M3aXy Ha pasInuUTMM MeCTMa 1 Ha HernoBe3aH HauuH, y NpBoMm feny he ce NokyLlatu

[ia Ce rNaBHM efleMeHTV XapToBe Teopuje KpaTko M WTOo je moryhe TayHuje onuwy. Y
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HacTaBKy paga he ce, kaga To 6yge 6Mno noTpebHO, YMECTO napuujasiHUX n3narara
XaptoBe Teopuje, ynyhueBatu Ha OBaj [e0 MnocBeheH HEHUM OCHOBama. Takofe,
noTpebHa naxkka 6vhe nocseheHa n XapToBoj Kputnum OCTUHOBE MMNEpPaTUBHE Teopuje
npaea, jep je Ha OCHOBY Te KpUTMKe XapT W3rpaguo COMCTBEHY TeOpujy U Tako
NMPOMEeHNO LOoT/e Brasajyhy npaBHONO3MTUBUCTUYKY NapagurMy. Yoctanom, v JBOpKUH
ce Kputukyjyhn Xapta, OCBpTa0 Ha Herosor npetxogHuka OcCTuHa, ma he KpaTko
npefcraB/bawe XapToBe KpuTuke OCTMHOBOr Mofena 6utu pobpogowio ga 6w ce

TayHuje pasymeo [BOPKMHOB OAHOC NPema NpaBHOM MO3UTUBM3MY YOMLUTE.

2. 2. MpBa NnHWja [LBOPKMHOBE KPUTUKE — AECKPUNTUBHA KPUTUKA

[pyrv rnaBHu f[eo paja nocsBeheH je MpBOj NUHWjKM [BOPKUHOBE KPUTUKE —
[JECKPUNTUBHO] KpuTuun. OBa BpCTa KPUTWMKE MpBU NYT je NpeAcTaB/beHa Yy
[BOpKMHOBOM 4naHky ,,The Model of Rules 1“, a getasbHuje pa3pahieHa Yy HEroBoMm
npsom Benvkom geny ,, Taking Rights Seriously* Hactanom 1977. Kako cam [BOpKuMH
KaXe Ha MOYeTKy CBOje KrbWre, OH Harafja npasHW Mo3unTMBK3aM, a XapToBy Bep3ujy
ncTor nocebHo. To Harnawasa 3aTto LITO cMmartpa fa je, Mako KpuTuyaH npema Toj
Teopuju, XapT 0f CBUX MO3UTUBMUCTA MOHYANO YOea/bMBO Hajbo/bM  MPUCTYN
npoyyaBaky MNpPaBHOr (DeHOMeHa, AaneKo HaamaluvBLUWM CBOje MpeTxofHuke. Ca Tor
pasfnora JBOPKWH je OLITPULLY CBOje KPUTUKE YNepro ANPEKTHO Npema XapToBOj Bep3uju

NO3NTUBK3Ma.

MpBa NMHMja HETOBE KPUTUKE YCMEPEHA je Ha eKCMIaHaTOpPHY CHary mpaBHOr
MO3UTKBKU3MA, Tj. Ha CMOCOGHOCT NPaBHOT MO3UTUBM3MA f1a NPABW/IHO OMNKLLIE NMO3UTUBHO
MpaBo ¥ MpaBHY Mpakcy, LUTO je HEeroB OCHOBHW 3afaTak. [Mo3vBajyhu ce Ha mosHate
cnyyajeBe U3 Cyacke npakce, [JBOPKMH je CTao Ha CTAHOBWLLTE Aa NO3MTUBM3aM MaTy 04
HEKUX VHXEPEHTHUX HegocTaTaka. MpBo, [JBOPKWH Ce He Cnake ca Mo3UTUBMCTUUKIM

oApeherem Aa y cnydajy npasHe npasHuHE, Tj. Y CAyyajy KOjU HMje perynmncaH yHanpes,
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[OHETVMM MPaBWIOM Of, CTPaHe 3aKOHOZaBLa M ca KOjum ce Cyf Mo npsu nyt cycpehe,
WwTo he pehu fa TakaB WK CMYaH Cyyaj Of CTpaHe Cy[0Ba HUje paHuje peluasaH, cya
CBOjYy OA4/lyKY AOHOCKM Mno3umBajyhn ce Ha CBOje AMCKPEeLMOHO MpaBoO [a Takas C/y4aj
pewwmn. [pyro, WTO NPou3Nasn 13 NPeTXOLHOr, 0BakBO ofpehere MOrpeLHo onucyje
npaBHY Mpakcy, a TO je rNaBHN 3afaTaK CBake NpPaBHOMO3UTUBUCTUYKE Teopuje. Tpehe,
MPUHLMMW Ha KOje Ce CYA Y Cnyyajy npasHuHe nos3vea He MOry Ce MpaBu/ioM MpusHaka
yHanpes OofpeAuTU Kao [efioBW NO3WTUBHON MNpasa, Te K/byyHa Mo3UTMBUCTMYKA Te3a 0
O/1BOjEHOCTM MpaBa M Mopasia naja MpocTo 3aTo LITO je [JemaHTyje npaBHa npakca.
3anpaso Ta npakca nokasyje CynpoTHO, fja ce CyL0BW NPU/IMKOM peLlaBakba 0BaKBUX T3B.
TEeLLKMX Cny4ajeBa Mo3mBajy Ha npasHe NpuHLMNe Koju cy Hajyelhe nspasn ogpeheHmnx
MOpaJIHUX CTaBoBa nonyT ,,HWKO He CMe OCTBapUTK KOPUCT YnHehn Henpasay“. Tume ce
[BOPKMH CHaXXHO YCMPOTUBMO CTaBy Aa Ce MpaBO MOXE YCTaHOBUTU Kao YMH-EHMLA, Tj.
[a je MpaBO HeLWTO LUTO je yHanpes Aato W MoCToju Y MpaBHUM CMUCUMA, jep NpaBHU

NPUHLMMN TEK NyTeM CY/ACKOT 0fTy4mBatba NoCcTajy €0 NO3MTUBHOT NpaBa.

MowTo oBa npsa [BOPKMHOBA KPUTMKA KOja je ynepeHa MpoOTMB CMOCOGHOCTM
npaBHOr MO3UTMBM3MA & MPaBUIHO OMuLle CBOj NpegMeT M caMa natu 0f MHOrmx
HegocTataka y OBOM feny pafa 6vhe yka3aHO Ha HEKOH3WUCTEHTOCT J[BOPKUMHOBUX
craBoBa. Kako je Beh peuyeHo, [IBOPKMH je Npeay3e0 LECKPUMTUMBHY KPUTKKY Kako 6w
yTEMe/bMO COMCTBEHY Teopujy npasa. Mnak, cam [BOPKMH HuWje ycneo fa A0 Kpaja
fAerHULLE MpaBHE MPUHLMME U HUXOBO MeCTO Y npaBy. OH npaBu pasnvky usmehy
MpaBHMX MPUHLMMNA KOjU OMWCYjy npasa NojeAuHaua v npaBHUX Hayena Koja onucyjy
MONNTUYKE LN/bEBE 3ajefiHMLE Kao LienvHe. 1360p npaBHMX NpUHLMNA 3aBUCK Of n3bopa
nMpaBHMX Hayena, a cam u36op Hayena, npema [BOPKWHY, 3aBUCK Of jow jedHOT
npeTxofHor nsbopa - n3bopa HeEKOr MOMUTUYKON L/ba KOjU Ce cmaTpa HajnoXesbHUjUM
APYLITBEHUM [O6POM Y aTOM TPeHYTKY. TO fasbe NOBNayn NuTame ayTopuTeTa Koju he
oApeanTn Koju he ce NOMUTUYKM UMb Y 4ATOM TPEHYTKY CMaTpaTyl HajroXXesbHUjUM,
LUTO PYLUWN JOCNefHOCT YnTaBe [BOPKMHOBE KOHCTPYKLMje, 0 Yemy he y 0BOM feny pasa

6rTK nocseheHo BULLIE NPOCTOpA.
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Y ocTtaTky gpyror gena, 6vhe ykasaHo Ha XapToB OZAroBOp W3 MOCTCKPUNTA, Tj.
Ha ofgpeheHe MoAugukaumje rnaBHMX CTaBoBa Koje je XapT W3BPLIMO Mocne
o6jaB/buBama ,,Taking Rights Seriously”, Kao M Ha aprymeHTaumjy Kojy cy npoTuB
[BOPKVHOBMX NpUMenon W3HeNnu LApYru npusHaTv no3MTUBMCTWU. Takohe, naxmwa he
6utTn nocseheHa Haj3HAuajHNjO] TEKOBMHW [ECKPUMTUBHE KPUTWKE — NOAeNu
Mo3nTMBM3MA Ha T3B. UHK/Y3VBHM W EKCKNY3MBHW. OnwtK je cTas fa je [BOpPKMHOBO
pa3/IMKoOBake MPaBHUX Mpasuia U NpaBHUX MPUHLMNA OCBECTUIO Pa3NNKy MeRly camum
Mo3nTMBUCTMMA, TE je AaHac eTabnupaHa nogena y OKBUPY MO3MTUBUCTUYKOr Tabopa Ha
WHKNY3MBHE N eKCK/y3MBHE MO3UTUBWUCTE, MPBEHCTBEHO Mocnejuua ose [BOPKMHOBE
KpuTuke. Ha camom Kpajy oBor fgena paga 6uhe yKpaTko npefcraB/beHa [BOPKUMHOBA
Teopuja npecyhuBarwa KOjy je MOHYAMO Kao anTepHATVBHWM MOZLEN MO3UTUBUCTUYKO]

LOKTPUHW O CYLCKOJ AUCKPEL )N,

2. 3. pyra nuHuja [JBOPKNHOBE KPUTNKE — METOAO/0LLIKA KPUTUKA

OBy BpCTY KpUTHUKe KOjy je Y ,,Taking Rights Seriously* camo 651aro HarosecTtuo,
ay ,,A Matter of Principle” 3anoyeo, [BOpPKMH je y CBOM, MO MHOIMMa Haj3Ha4ajHujem
peny, ,Law’s Empire” peta/bHO u3noxuno. M gok je kKputuka y ,,Taking Rights
Seriously* NpBeHCTBEHO yCMepeHa Ha ()eHOMEHO/OLLKe HefoCcTaTKe XapToBe Teopuje, 1
TO NOHajBuMLLE Y Nornedy HeHOMEeHOornje Cyackor oasyumBama, Y ,,Law’s Empire” cy
HanafHyTe camMe METOAO/IOLIKE OCHOBe MpaBHOr MO3UTKMBM3MA, a XapToBe Teopuje

noceobHo.

Ha nouetky Tpeher gena, naxwa he 6utn nocseheHa [BOPKMHOBOj aHa/IU3M
HEKONMMKO T3B. TELWKWUX CNydvajeBa, Ha OCHOBY KOje OH W3BOAM aprymeHTe MPOTMB
MEeTO/O/IOLLKMX OCHOBA MpaBHOI MO3MTMBM3MA. AHann3mpajyhu nosHarte cnydvajeBe U3
CYZCKe npakce, [JBOPKUH je CTa0 Ha CTAHOBULUTE Kako Ce Yy MpaBy jaB/ba nocebHa BpcTa

Hecarn1acHoOCTM Kojy je OH Ha3Bao TEOpWjCcKa HecarniacHOCT O MpaBy. Y Hajkpahem oHa ce
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MO>XXe OAPeSUTM Kao N30CTaHaK jeJMHCTBEHOr OAroBopa Of CTpaHe CyAMja Kao ApXKaBHUX
3BaHMYHMKA Ha NUTake LWTA je MPaBo Y KOHKPETHOM criyyajy. Npema [ BOPKuHY, NpaBHU
no3nTMBM3aM Kao Teopuja Koja MpaBo rnocmatpa Kao YnkeHWYHY CTBap, Huje cnocobaH
[ia youn OBY BPCTY HecarfiacHoOCTW, Beh camo eMnupKjCKy HecariacHOCT Koja ce CBOAM
Ha yTBphuBame OfpeheHnX WUCTOPUCIKUX uuibeHMuUa. Pasnor 3a 0By BpCTy
No3NTUBUCTUYKOr ,,cnenuna®, [ABOPKMH MpoHanas3nM Yy aprymeHTy KOju je Ha3Bao
,»CEMaHTMNYKa aoka“. lNMpema [JBOPKUHY ,,ceMaHTUYKa Xaoka™ je npefcTasBa 0 TOMe ja je
aprymeHTauumja moryha a Hecnararke CMUC/EHO jeJMHO ako Mefly ydecHMUMMa gucnyTa
MOCTOjM NOTNYHO carfiacje OKO UCTUHUTOCTM, OGHOCHO HEUCTUHOCTM HUXOBUX MCKasa.
TuMe ,,ceMaHTMYKa >Kaoka*“ MCK/bydyje MOryhHOCT TeMe/bHOI TEOPUjCKOTr Hecnarara
YHYTap mnpakce OKO camux KpuTepujyma UCTUHUTOCTU U NPUpoLe npakce, Beh fonyLiTa
CaMo0 Hec/farawe OKO MpaBuiHe NprYMeHe TUX KpuTepujyma. To 3HauM fa ako YYecHULM
AMcnyTa MHCUCTUPAjy Ha CBOjUM aprymeHTUMa nosasehu of pasimunTux Kputepujyma,
MpaBor Hecnarawa Hema noLwiTo aprymeHTauunja mMehy wrmMa yonwTe Huje moryha. OHO
WTO [BOPKMH HajBMLUE 3amepa HABOAHWM CEMaHTUYKMM Teopujama, na u XapToBoj,
jecTe fga OHe HUCY Y CTawy fda 0b6jacHe Hecnarakwa Koja noctoje usMehy npaBHUKa,
cyamja n npaBHUX TeopeTuyapa y NuUTakwy WTa je npaBo. OHe OBO HUCY Y CTawy jep
MOrpeLlHo MPeTnocTaB/bajy [fa YIaHOBW JIMHIBUCTUYKE 3ajefHuLe, Aakie U NpaBHU
agpecatu, noceayjy 3ajeqHMYKe W OMLITEYCBOjeHe KPUTEPUjyme 3a ynoTpeby TepmmnHa
»Npaso®. MNMpema [BOPKNHY, HUXOBO TEOPUJCKO Hecnarawe Koje YUCTUHY MOCTOju, Huje
Hecnarate OKO camor npasa, Beh OKO HeroBe MOpajHOCTM WU 3aTO oabauyje naejy o

MpaBy Kao UNkEHULIN.

HakoH npeacTaB/batba [lBOPKMHOBE METOAONOLIKE KpUTUKe OGuhe U3HETY
XapToBM aprymMeHTU NPOTMB e, Kao ¥ apryMeHTV APYrux 3HauyajHWX NpefcTaBHMKA
MO3UTUBUCTUYKE LLKoNe. OAroBopy Ha METOAONOLLKY KPUTKKY Guhe opraHM3oBaHK OKO

HEHE BE OCHOBHE TayKe — TeOpI/IjCKe Hecar/1acHOCTW O Mpasy W ,,CeMaHTUUKE XXaoKe",

Ha Kkpajy oBor fena Guhe W3NOXeHW rNaBHK [BOPKMHOBM MPABHOTEOPM|CKY

CTaBOBM M TO KPO3 aHannM3y KOHLeNTa /bYACKUX NpaBa Yy OKBMPY HEroBe Teopuje.
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AHanu3oM TOr KoHuenTa Moryhe je WCMNYHUTW [Be OCHOBHE CBpPXe: MpPerHaHTHO
npuKasaTu OCHOBHe MocTaBKe [BOPKMHOBOI OCOGeHOr MpuCTyna npaBy Yy KojeM ce Yy
NCTOj TaYKM YKPLUTAjy NPaBHOTEOPWUjCKM M MONUTUUKO(NIO030()CKM enemeHTH. Takohe,
Ta aHa/m3a nocnyxuhe ga ce nokaxe kako je [IBOPKMHOBO CxBaTare Mpupoje npasHe
Teopunje OWUTHO [Jpyrauvje of Xaprtosor. Haume, [BOPKMH TBpAM [fa je Mpaso
NHTEeprpeTaLunjckn rnojam, a npasHa npakca MHTepPNpeTaTMBHa npakca. Hherosa OCHOBHA
nieja je pga ce ogpeheHoOM BPCTOM WHTepnpeTalumje HaMeTHe CBpXa MpeaMeTy uau
npakcu, aa bu ce of HUX cTBOPWUIA Hajbo/ba Moryha hopma 1nm BpcTa 3a Kojy ce cmartpa
ja UM npunagajy. Ha npvmepy nojma s/byfAckux npaBa 1O he M MpakTUYHO OUTK
npuKasaHo, Yume he GUTK 3a0KPYXXeH r1aBHN [ie0 OBOIr pafa Koju je 3ano4eo npukasom

XapToBe Teopuje.

2. 4. 3aK/by4yHa pasmaTpana

Mo w3narawy XapToBe Teopuje, [BOPKMHOBE AECKPUMTUBHE M METOLOMOLLKE
KPUTWKe, Kao W rNaBHUX MNOCTaBku [BOpKMHOBE Teopuje, pad he OUTK 3ak/bydeH
ynopehnBarem 0Ba fiBa TaKO pas/ivymTa NpUCTyna npoyyasawy npasa. Ta pa3nnumTocT
noTuye of 6UTHO Apyradmjer cxBaTarba NPUPOAE NpaBHe Teopuje Koju Cy Heroeasa OBa
[Ba BeMKa aytopa. Y 3ak/byyHVMM pasmaTpatMma Nakwa he MpPBEHCTBEHO OUTK
yCMepeHa Ha [Ba HajBaKHWja nuTaka — NPBO, Aa /M je MpaBHa Teopwja No CBOjoj
nNpUpoan AECKpPUNTMBHA WM HOPMaTWMBHA M APYro, Aa /M je OHa MO CBOM KapakKTepy

ornwiTa uau, nak, napoxujasiHa, Tj. BesaHa 3a Hekun ogpeheHy NpaBHU CUCTEM.

Kako je npema [LBOPKUHY rNaBHU Ln/b Npasa ferntruMmmusaumja ynotpebe gpxkasHe
cune, wTo he pehu jegaH HOpMaTMBHU LM/b, OHAA je jaCHO Aa TeopeTuyapu Mopajy Aa
npeay3my CBOjeBPCHO HOPMATUBHO UCTPaXXMBake Kako 6y 0fpeaunn ycioBe Nnog Kojuma
NpaBo Kao HOPMAaTWMBHM CUCTEM 3aMCTa M OnpasfaBa ynoTpedy ApXaBHe cue. To 3Hauu

fa je jypucnpyfeHumja Hy>XHO eBaslyaTMBHa, jep WHTeprpeTauuja npaBHe Mpakce
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nogpasymesa u u360p u3Mmely, y MOpasHOM CMUCAY, Hajoorbe of cBUX Moryhmux
nHTepnpetaynja. Cyguje v jypucnpyaeHTU MPUIMKOM NpoyyaBaka Mpupofe npasa
jefiHako npuberaBajy MHTepnpeTaumju AoTadallke NpaBHE npakce, Tymayehu je y
»,Hajoo/beM cBeTNy“ W 3acHMBajyhu je Ha ogpeheHUM npuHUMNUMa MoNTUYKe
MOPASTHOCTU KOju je Hajbosbe onpasaasajy. Ha Taj HauuH, 1y TeEOpuju 1 y npakcu, npaso
f06uja CBOj caBpLUEHWNjU 06K cafp)kaH Yy OHOM M0jaBHOM, MaHU(ECTOBAHOM 00/INKY.
Y Hajkpahem, [IBOPKUH je Ha 0Baj HayMH MOKYLUA0 fa AOKaKe Kako NpocT Onuc npasa

KaKBO OHO jecTe Huje moryh.

Oparosop No3uTMBMCTA Ha [BOPKMHOBE apryMeHTe je y OCHOBM ABOCTPYK. IMpBo,
fia 6y ce KOHCTUTymMCasia Teopuja npaea KakBy je OBOPKMH MOHYAMO, OHAA Ce Mopajy
NpMXBaTUTW [Be [OAaTHe Te3e - MpaBy Ce Mopa MpunucaT MopaHa (yHKUMja,
(hyHKUMja onpaBfara [pXKaBHE MpUHYAe, Kao M Aa npaBo Tpeba pasymeTn U
MHTEPNpeTnpaTn y ,,HajoorbeM CBETNY™, Tj. Kao NpaKcy Koja ycreBsa fja U3BPLLN OBY CBOjY
(yHKuMjy. Tlo3utmBMcTM cMmaTpajy Aa cy Yy [BOpPKMHOBOM [Jeny o6e OBe Tese
npo6iemaTyHe U HeJOBO/bLHO aprymeHTOBaHe. [pyro, KOMMKO rog Aa ce [BOpPKUH
TPYAMO [Ja [OKaKe Kako je jypucnpyfeHumja HY>XHO HOpMaTMBHA, OCTajy MHOMM
aprymMeHTV Koje cy XapT M ApyryM MNO3UTMBMACTM MNOHYAUAM Yy Npuaor Tesn aa

jypvcnpyaeHLumja MoXxe 6UTK 1 eCKpUNTMBHA, WTO he 6UTM NOCEBHO UCTaKHYTO.

OpfroBop Ha MpBO NWTabe YHEKONMKO UMMAMLMpa U OAroBOp Ha Apyro. AKo ce
npuxBaTe OCHOBHe Te3e [IBOPKMHOBE Teopumje, OHAA 61 npaBHa Teopuja Hajnpe morna ga
ce MojMM Kao NapoxmjanHa NO CBOM KapakTepy. Yoctasom, [BOpKMHOBa Teopuja je
HernocpeHO Be3aHa 3a aHr10CakCOHCKM TUM Npasa U aMepuyKy NpaBHU CUCTEM MOCEBHO,
[OK he aHanu3a nojMa /byACKUX rnpasa y OKBUPY HEroBe Teopuje foKasaTy a OHa HU He
MOXe fa npeTeHAyje Ha onwTu KapakTep. C apyre cTpaHe, XapT je y MOCTCKpUNTY
M3pUUNTO TBPAMO fAa je MpaBHa Teopuja KOjy je OH pas3BMo MO CBOjOj MPUPOAM
JECKpUNTMBHA M onwTa, Te he ynopefuBaweM HEroBor u [BOPKMHOBOM MpUCTyna

npoyyaBakby MNpaBa MNuTarbe MNPUPOAE MpaBHe Teopuje OUTM Makap Mano BuLLE
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OCBET/bEHO. Ha camoMm Kpajy npeacTtaBuhe ce HajBaXkHWje TeKoBMHe [BOPKMHOBE

KpUTUKe XapToBOI MOAena npasa, kao 1 6yayhHocT T3B. XapT-[BOpPKKH febarte.
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Il XAPTOBA BEP3VJA MNO3NTUBU3MA

1 OnwTe HarnomMeHe

1. 1. lNpaBHX MO3NTUBN3AM

NaKo ce KOpeHu MO3UTUBUCTUYKE NMPaBHE MUCAM MOTY MPoHahm joLl y pUMCKOj
jypvicnpyaeHUMju, NpaBHM NO3WUTMBM3aM Ce Kao OCOGEHM MPUCTYM MNpaBy MOTMYHO
pa3BKO TeK y JeBeTHaecToM BeKy. Of Taja flo faHac, NpaBHM NO3WUTMBK3aM NPeaCcTaB/ba

AOMWHaHTaH TEOPMjCKM NPUCTYN Npasy.

Mpema Hopbepty Bobuy (Norberto Bobio), y uctopuju ce npaBHy No3uTMBU3aM
jaB/bao 'y Tpu pasnuumTa acnekta. [pBM acnekT npefcTaB/ba OCOOEHWM MPUCTYN
npoy4aBarby MpaBa Koju KapakTepuLle jacHO pa3fiMKoBawe U3Mel)y peanHor u naeanHor
npasa. [paBHW NO3UTMBK3aM MOBMAYM OLUTPY PasvKy M3mehy npasa Kao YnkeHULE U
npaBa Kao BPeAHOCTM Uy TOM CMUCAY ,,MO3UTMBUCTA je OHaj KOju Mpej NpaBoM 3ay3uma
HeBpeAHYjyhn, UM 06jeKTUBHM, MAN eTUYKM HeyTpanaH cTas“.™ To 3Hauu fda je 3a
MO3UTWBICTE jeAVHM NPeAMET MpaBHe Hayke, MO3UTUBHO, Of YOBeKa CTBOPEHO npaso.™®

Y [pyrom 3Hayewy, MpaBHU MNO3WUTMBM3aM MpeACTaB/ba TEOPUjy Mpema umjum ce

> Norberto Bobio, ,,Sur le Positivisme juridique®, u Mélanges en I’honneur de Paul Roubier, t. I, Paris,
1961, str. 56.

16 HajsHauajHujn NpeCTaBHWK NPaBHOM MO3MTMBM3MA XaHC Ken3eH Ha CaMOM MOYETKY jeJHOT Of CBOjUX
rnaBHMX fena Kaxe: ,,YncTa Teopumja npasa jecTe Teopuja NO3MTUBHON Npasa; MO3NTUBHOI Kao TakBor, a He
HeKor cneuujanHor npasHOr nopetka. [...] Kao Teopuja, oHa xohe ga MCK/bYYMBO W jeJMHO ca3Ha CBOj
npegmeT. OHa MOKyLUaBa Aa OArOBOPM Ha NWTakbe LTa U KaKBO NpaBo jecTe, a He Ha MuTake KakBO OHO
Tpeba ga 6yae unmu ga 6yae yumktbeHo. OHa je MpaBHA Hayka, a He MpaBHa MonMTuKa.”, XaHc Kense,
,HncTa Teopuja npaea (gpyro m3pare)“, npeeeo LaHuno bacta, MyTeH6eprosa ranakcuja, beorpag, 2000,
cTp. 11.
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rnoctaBkama npasHWN (DeHOMeH Be3yje 3a popMupare LeHTpasiHe, CyBepeHe BlacTu Koja
je jeouHa criocobHa pga cnposogu npuHygy. Kaga ce mo3uTvBM3MYy Mpuia OBakBO
3Hauere, pagm ce 3anpaso 0 NoucTosehmBary NPaBHOr NO3UTUBKM3MA Ca eTaTUCTUYKOM
Teopujom npasa.’’ KOHauHO, MpaBHM MO3NTWBM3AM Ce MOXE MOCMaTpaTi M Kao
nheonornja Kojy KapakTtepuwle adupmatvBaH BPeAHOCHW cyf npema nocTojehem,
MoO3NTUBHOM Mpasy. Takas CTaB Ce OnpasfaBa YMHEHWLOM Aa Npaso Beh camumM CBOjUM
nocTojakbemM W eqeKTVBHUM [ejCTBOBatbeM Yy [APYLUTBY OCTBapyje HEKe MOXKe/bHe

[PYLUTBEHE LiN/beBE U BPEAHOCTH Kao LUTO Cy MUP, CUIYPHOCT, Pef 1 3aKoHcka npasga. ™

Monyt Bobwa n XapT, JofyLle HA YHEKONMKO Pas/IMuMT HauuH, HaBOAW T/1aBHe
KapaKTepuCTUKe npasHOr NMo3uTueM3Ma. MNMpema XapTy, TEPMUH ,,NO3UTUBKU3AM™ UMa Hap

MeT 3Hayera Koja ce KOPUCTe y caBpeMeHOj jypucnpyaeHumnjn:
,»1) TBpAHa fa Cy 3aKOHW Hapeabe /byAckux ouha;

2) TBpAH-A [a He NOCTOjU HY)XXHa Be3a u3Mehy npasa 1 Mopana, Uan rnpaea Koje jecTe u

npa.a KakBo 61 Tpebaso fa byge;

3) TBpAHa da aHanu3a (MM UCMUTMBAHE 3Hayera) MpaBHUX MojMoBa a) Tpeba fa ce
cnpoeBogn M 6) Tpeba Aa ce pasfvKyje 0f WUCTOPUJCKMX WCTPaKuBara Yy3poka uau
Mopekna 3aKkoHa, 0f COLMOMOLIKMX WCTPaKMBaka O OAHOCY MpaBa W ApYyrux
APYLITBEHNX MOjaBa, Kao M 0f KPUTUKE WM OLEeHe npaBa NyTeM mopana, APYLUTBEHUX

UMbeBa, "yHKLUMja’, UK Ha HEKW APYrN HauWH;

4) TBP/itba 1A je NPaBHU CUCTEM jefjaH *3aTBOPEHI NOTUYKI CUCTEM’ Y KOjeM Ce UCMpaBHe
MpaBHe OA/lyKe MOTY /IOFMUYKMM CpeAcTBMMA feAyKOBaTU U3 MPETXOAHO oppeheHux

NpaBHUX NpaBuna, 6e3 063vpa Ha APYLUTBEHE LIM/LEBE, MOMUTMKE, MOpPa/He CTaH4apae; v

1 Norberto Bobio, ibidem.
'8 |bidem, cTp. 59.
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5) TBpAtba Aa Ce MOPa/HW Cyf0BM He MOTY YTEMEe/bUTU WM GPaHUTU Kao CTaBOBU O
Y/tbeHMLIAMA  MYTEM  PaLMOHaNHWUX  aprymeHaTa,  €BUAeHUMje WM [0Kasa

("HeKOTHUTMBM3aM’ Y eTnL).“

HapaBHoO, nopef 0Be ABOjuLe MUCTaKHYTUX MpaBHUX (mno3oda U MHOTU Apyru
3HauajHN ayTopu Cy HaBOAWAM NaBHe KapaKTepUCTMKe MpaBHOr MosuTMBM3Ma.”’ Bes
063Mpa Ha TO LUTO C€ HMXOBMU ,,NONUCK™ FNaBHUX 06enexja npasHOr Mo3vTUBU3MA
MelyCOo6HO pasnnkyjy, NOCTOjV jedHA KapaKTepUCTNKA OKO KOjUX Ce CBWU Cnaxy, a To je
Te3a O pa3fBOjeHOCTW Mpasa W Mopana, Tj. OACYCTBO HY)KHe Be3e M3Mely BPeAHOCHMX
efieMeHarta v npasa. [lopef OBe UeHTpasiHe Te3e, MOCTOjU jOL jeAHa, Koja AoAyLue Huje
npuxeaheHa 0f CTpaHe CBMX MO3UTUBUCTA, alX jeCTe Of CTpaHe OHUX HajBaXXHUjUX, a TO
je Tesa 0 T3B. ETUYKOM HEKOrHUTWBM3MY?' npaBHOr nosuTMBM3Ma. OBa [Ba CTasa
NpeLCcTaB/bajy 3ajefHUYKN MMEeHMNAL, CKOPO CBUX MPaBHOMO3NTUBUCTUYKMX TeOpUja Koje
Ce Yy MHOrMM ApYruM efieMeHTUMa 3HauajHO pasnukyjy. Takohe, Te3a O OABOjeHOCTM
MpaBa 1 MOpana 1 eTNYKN HEKOTHUTMBM3aM?? He CaMo fia Y UCTY, NO3UTUBMCTUYKI Tabop
CBpCTaBajy Teopuje Koje ce y APYrUM efleMeHTMMa 3HayajHO pasmumonsiase, Beh
MpeacTaB/bajy W CYLWTUHCKY pasnnky u3Mehy MpaBHOMNO3UTUMBUCTUYKOT U HeMY
KOHKYPEHTCKOr jyCHaTypa/IMCTUYKOr MPUCTyNa npoyyaBakwy Mnpasa. Y TOM MOrfegy je

beHTam (Jeremy Bentham) noBykao pa3nuKy, Kojy gocnegHo cnegn n OCTUH, n3mehy

19 XepbepT XapT, ,MMo3UTVBM3aM U pa3fBajarbe Npasa M Mopana“, y ,,Orneau u3 dunosoduje npasa“,
npesena Cawa CtenaHosuh Togoposuh, Mnato, beorpag, cTp. 64.

% Hnp. Karl Olivecrona, ,,Law as Fact*, Stevens & Sons, London, 1971, cTp. 60-61.

2 Nejeug Xjym (David Hume) ce cmaTpa yTemerbiBayeM eTUUKOT HEKOTHUTUBI3MA, jep je Mefy mpBuMa
TBPAMO [a BpefHOCTM NonyT fienor, fobpor, npaBefHOr HUCY CBOjCTBA CaMOr 06jeKTa Koju ce BpefHYje,
Beh npefcTaB/bajy 0CO6MHe Koje CybjeKT KOju CNpOBOAM BpeHOBaHe HEKOM 06jeKTa npuaaje TOM 06jeKTy.
Tako cybjeKT KOju BpeAHyje roBOpM 3ampaBO O CBOjUM BAacTUTMM ocehajuma u Cy6jeKTUBHUM
npedepeHLmjama BpeAHOCTH, a He FOBOPW HULITA O CaMOM 06jeKTy BpeaHoBaka. David Hume, ,, Treatise of
Human Nature", http://www.gutenberg.org/ebooks/4705, kiura 11, geo npsu, 1.

2 KenseHOB MpaBHOTEOPUJCKW OMYC NpeAcTaB/ba W3BPCTaH MPUMEDP ETUUYKOT HEeKOTHUTMBM3MA. Haume
KenseHoBa Teopuja je uecto (1 cacBUM 6eCMUCNEHO) KPUTMKOBAHA [ia je CBOjOM MOPaSHOM HeyTpasHowhy
Kao ¥ OTPOMHMM YTULajeM Ha Jpyre npaBHe TEopeTuyape, y4nHUMA ga ce HaUuMCTUYKN NpaBHW Nopeaak y
OKBMPY MO3UTMBHOMPaBHE TeOpUje NoCMaTpa U aHaM3Mpa Kao 1 CBaku Apyru, YnMe je, 6ap y Toj obnactu,
crnpeyeHa weroea Kputuka. Mpw Tom ce 3abopasba ga je cam KenseH 61o ybeheHn coumjangeMokpara, Kao
M XKPTBa HaUMCTUYKOT pexknma 360r Kojer je Mopao fa HamycTu oKynupaHy EBpony, anu cBoje OCHOBHE
NpaBHOTEOPMjCKE YBUAE, 3@ Pa3IMKy Of MHOTMX APYruX, HWUje Merao nocne 3aBpLueTka Jpyror ceeTckor
paTa, ocTajyhu focnefaH CBOM Hay4YHOM Kpepy.
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o6jawwrbaBajyhe jypucnpyaeHumnje, Kojoj npunaga npaBHW MNO3UTMBM3AM W KPUTUUKE

jypucnpyaeHuuije, kojoj npunaga jycHarypanusam.

[akne, of, Kako ce O(OpPMMO Kao MpaBal, Yy OKBMPY TMpaBHe Teopuje K
(hunosoduje, 3alITUTHW 3HAK MPaBHOr MO3UTUBM3MA Ce Orfiefa Y WHCUCTUpakby Ha
OLITPOj pasnuum namMehy npasa KakBO jecTe 1 npaBa KakBo 6u Tpebano ga byge. MNpema
No3UTUBUCTMMA, NPEAMET MPaBHE HayKe MOXe 6UTK caMo NO3UTUBHO, Baxkehe npaso. To
3HauM fa je rnaBHa UHTEHUMja NpaBHOr NO3WUTMBM3Ma [ja ce MpMpoAa npasa Npoy4asa v

MCMUTYje He3aBMCHO Of UAeja, MPeAIora 1 CTaBOBa Kako npaso Tpeba Aa 1srnega.

Ka&o WTo je HarnatwleHo, NOCToje pasimymTe NPaBHONO3UTUBUCTUYKE TEOPUje KOoje
ce y MHOrMM efnemeHTMMa MehycobHo pa3nukyjy. OHe cy Hajyewhe rpynucaHe y
ofpeheHe nMpaBLUe MNPaBHOTEOPUJCKOT MULL/bEHA KOjU CYy YrnaBHOM AedMHUCAHN
MpaBHOM Ky/NTYpOM M TpafuumMjoM MpocTopa y KOjeM Cy Ce pasBujasin. Tako ce riasu
npaeal, Yy OKBMPY aHrno-amepuyke jypucnpygeHumje yobuuyajeHO o03HayaBa Kao
aHaIMTUYKa jypucnpyaeHumja 1 0BakBO 03HaYaBare yKasyje Ha aHaIMTUYKM METOL Kao
HEeH OCHOBHU MeTog. NpefMeT aHanM3e Heke Mojase, YOMLTEHO Y3eB, MOry OUTU HeHU
Pa3NNUMTI acreKT MOMyT UCTOPUCKOT, COLMONOLLKOT UAN CTPYKTYpanHor.> Y cBojoj
CYLUTUMHK, aHa/IMTU4YKa jypucnpyaeHuunja je QopmanHa aHanu3a npasa, MNOWTO Ce
npoyyaBame CTPYKTypasiHe AMMEeH3Mje npasa, Tj. aHa/M3e NpaBHKUX MOjMoBa U MpaBHOT
cucTema of cTpaHe BehMHE NCTaKHYTMX aHr10-aMePUYKMX MPaBHMX TeopeTnyapa cmaTpa
3a HEH OCHOBHU U HajBaXXHUjU Unsb. XepbepT XapT je Haj3HauajHUju NpeacTaBHUK OBOr

HauMHa NpoMULLI/batba O NpaBy Te he Yy pefoBMMA KOjU crefle YKpaTko 6UTK

% Buau MopaH [ajosuh, ,,M03UTVBI3AM Y KPU3M CPeArNX rogvHa®, y CTpaHn npasHu >KnsoT, 1-2/2007,
CTp. 26-27.
2 OppelyBarbe LITa MPaBO jECTe, HYXKHO 1 KOHLENTYanHO He 3aBUCK Off MOPanHUX WM [APYruX

BPeAHOCHUX pa3MaTparba O TOMe LWTa npaBo Tpeba fa 6yae y fatMm okonHocTuma®, Andrei Marmor,
»Legal Positivism: Still Descriptive and Morally Neutral*, u Oxford Journal of Legal Studies, Vol. 26, No
4, 2006, str. 686.

% Byuan Mviomup Matynosuh, ,,Je3nk, npaBo n Mopan — (unosoduja npasa Xepbepta Xapra“, M3gasauku
ueHTap Pujeka, Pujeka, 1986, cTp. 41.

28



npeacTaB/beHa CyLITVHA HEroBe Bepavje NnosuTMBM3MA KOjy je [BOPKMH 03HAUMO Kao

rNaBHy METY CBOje KPUTUKE.

1. 2. ®uno3odicke N METOAOIOLLKE OCHOBE XapToBe Teopuje

CBoje rnaBHO Aeno XapT 3anounkbe 3anaxarbem Kako je Mano nuTaka Koja ce
TUYY JbYACKOr fAenarba, Koja Cy MocTaB/bann HajKpymnHWjM MUCAMOLM U Ha Koja cy
OAroBapa/M Ha TakO Pa3/MuMTe HauMHe, Kao LUTO je nuTawe: ,LliTa je npaBo?“.?
LLITaBMLle, O4rOBOPU MpPaBHUX TeopeTuMyapa U uio3oa Ha OBO Hau3rnen 00MYHO
NnnTame ce TOIMKO MefyCOOHO pasninKyjy Kao Aa OHW, y CTBapu, He 0AroBapajy Ha UCTo
NnUTame. Y3POK TaKBOj PasHONMKOCTM OAroBopa CKPMBEH je M3a camor nuTakba W jacHO

yKa3syje Ha KOMM/IEKCHOCT NpaBHOT (heHOMEHa KOju ce »enu aeuHucaTtu.

Mpema XapTy, HuWje moryhe nocTaBUTW jefHOCTaBHY [JepuHUUM]Y 38 Tako
KOMI/eKcaH Mnojam Kao LITO je npaso. lNoTpara 3a jeqHOM peyvyeHULOM KojoMm 6u ce
JedrHucao nojam npasa, YBEK BOAM TOME Aa Ce OCBET/IM CaMo jefjHa CTpaHa Tor rnojma, a
[la ocTasle OCTaHy y ceHuu. 360r Tora je XapT KpeHyo Apyrum nytem. AHanusupajyhu
MOKyLLaje HEeroBMX MPeTXO4HMKA Aa rnocTaeBe AeMHMUM]Y npaBa, XapT je youmo Tpu
npobseMa Koja Ccy Ux y Tome oHemoryhasana. Ta Tpu npobnema cy m3pa3 ClI0XKeHOCTU
camor rojma npasa, Koju ce ornefa Kpo3 O4HOC Mojma npasa npema nojMoBuma cune,
mMopasia 1 npasuna. XapT oBa TPy NpobneMa nanugapHo 3axunmMa y nutawa: ,,Kaksa je
pas3nMka usmely npasa M HapeAbu Mof NPeTHOM M Ha KOjU HA4uMH Cy OBe Mojase
noeesaHe? Y uemy ce npaBHa obaBe3a pa3/iMKyje MU Ha KOjU je HauuMH MoBe3aHa C

mMopa/iHoM 06aBe3om? LLITa cy npaswna n Jo Koje Mepe je npaso CTBap rlpanma’.)“.27

% Xep6epT XapT, ,,Mojam npasa“, cTp. 59.
" |bidem, cTp. 71.
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Mopes cnoXeHoCTM caMmor rnojma, HeMoryhHOCT fa ce NpaBo AeUHULLIE NEXN U Y
HeogrosapajyhvM MeTOLOMOLWKMM CpeAcTBMMA. XapT je YOUMO Kako Cy CBW MOoKyLaju aa
ce fe(hMHMLIEe NpaBoO OCTa/IM HeYCNeLHW 3aT0 LWTO je 3a AeuHuUcare npasa KopuwheH
KnacuyaH HauvH JedmHucarba per genus proximum et differentia specifica. MNMpema
XapTy, ¢opma KnacuuHe feuHuUUMje HMje ofrosapajyha, jep ce pes3ynTar HeHor
Kopuwherwa penekTyje y umkbeHUUM aa Mehy TeopeTMyapuma Hema carflaCHOCTU HU
OKO je[HOr Of rope HaBefeHWX nuTara, Mna, CNefCTBEHO, HU OKO nuTawa ,llTa je

npaso?“. %

HaunH pedmHucarba per genus et differentiam cactoju ce y ToMe fa ce Heku
rnojam Koju je 03HayeH ofpeheHM TEPMUHOM, MO CBOjUM KapakTepucTmkama Ogpean Kao
[ie0 Heke Wwupe n fo6po nosHaTe BPCTe, KA0 U Ja Ce OfeNN Yy OLHOCY Ha Apyre CpofHe
nojMoBe Koje npwvnagajy Toj BpcTu. Kaga je pey 0 npasy, AedmHuMUMja per genus et
differentiam Hunje nofgecHa 3aTo LWITO NOjMOBM M3 NMpaBHe C(hepe HeEMajy CBOje naHaaHe y
(bakTMMa peaHOr CBeTa, OHW Ce He MOry OApeAuTU Kao [e0 Heke LUMpe KaTeropwuje.
TepMyHKM nonyT ,,Cy6jJeKTMBHO MpaBo®, ,,MPaBHO fMue”, ,AYXHOCT® W CN. Hemajy
JeJHO3HaYHy KOMujy Yy CBETY YMHeHMUa, KOjy Hajehn 6poj 0OMUHKX peun uma, jep Tm
TEPMUHN He OMUCYjy HeKe CTBapw, fimua unm ocobuHe. MNMpaBHU TEPMUHU O3HayaBajy
npaBHe MOjMOBE KOjW Cy SUi generis u OHW ce He MOry MoABecTU nof f06po nosHate
LuMpe NojMoBe®, Kao LITO ce HMP. MOjMOBY ,,jabykKa™ UK ,,KPeBeT*, MOry MOABECTM NOj
nojmose ,,Bohe*, 04HOCHO ,,HameLlTaj“. [oayLue, YecTo Ce, LWTO je mnpakca v Koj Hac y
ylibeHnuMma 13 obnactu Teopuje npaea, nojam ,,npaBo* MOABOAM MOA genus ,,CKyn
npasuna noHawlawa™, anm 10 61 MMano cMuca caMo YKOMMKO je mojam npasunsia cacBum
jacaH, WTO npema XapTy Huje cnydaj, 6yayhn ga je crnopaH 6awl Kao M cam nojam

npasa.®

28 | i
I bidem.
% Herbert Hart, “Definition and Theory in Jurisprudence” u Essays in Jurisprudence and Philosophy,
Clarendon Press, Oxford, 1983, str. 23.
% Xep6ept XapT, ,,Mojam npasa“, cTp. 73.
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KnacnyaH HauvH fedrHucarba nokasyje jow jefiHO OrpaHnyere v TO MPUINKOM
nokyLaja ogpefera CNopHUX M FPaHUYHKX cryyajeBa. [Npuivkom AenHUcama CTBapu
13 peasiHOr CBeTa MOry Ce HaBeCTU MPYMePU Kao LUTO CY ,,X1AP0aBUOH™ nnn ,,ampuonja‘
rae noctoje noTewkohe MNPUAMKOM Hanaxewa Hajonvdker poga, Tj. Aa M 6u y
KOHKPETHWM CfiyyajeBrMa Taj pos 6vo netenuua, naosmio uav sos3mno. CnnyaH npumMep
13 06nacTy npasa npyxajy NojMosu nonyT ,,MeflyHapoAHOr npasa“ unu ,,MPUMUTUBHOT
npasa“. T NojMOBY CBaKaKo UMajy HeKe KapakTepUCTMKE Kao 1 NpaBo Y NpaBoM CMUCTY
peyu, aim UM HefoCTajy Heka apyra cBojcTea (Y cnydajy mefyHapo4HOr npasa HefocTaje
LIEHTPA/IM30BHO OPraHu30BaH, e(heKT1BaH CUCTEM CaHKLWMja, ApXXaBe He Mory fa 6yay

n3BefleHe npes MefyHapofHe Cy/joBe 6e3 HIX0Be NpeTXofHe carnacHocTh nta.). >

Y Hamepy fa npesasuhie HaBefeHa OrpaHWyera W HEjaCHOCTU MPUIVKOM
fednHMcarba npaeBa HauMHOM per genus et differentiam 1 ga nojam npasa ogpean Ha
60/bM HauMH, XapT ce OC/OHMO Ha AocTUrHyha dmnosoduje obuyHor jesnka (Ordinary
Language Philosophy). IMokpeT Koju ce Has3mBa (prno3ognja 06MUHOT je3nka, yobimumo
ce y bputaHuju Tpugecetux roguHa Mnpowsior Beka. XapT, KOju je umao (hmno3oqcko
obpasoBatbe, MpUNagao je Kpyry OKCHOPACKUX (uno3oa OBe MNPOBEHWUjeHLMje |
aKTUBHO je Yy4ecTBOBAaO Yy (PMNM030()CKMM pacnipaBama koje cy OHM Boguan.*
HajcHaxXHWjuU noAcTuuaj aHanuTUYKa (uno3ogmnja jesrka mmana je y pagy Jlyasura
ButreHwrajHa (Ludwig Josef Johann Wittgenstein), npeunsHnje, y No3Hoj (asun Herosor
cTBapaiawtea. Havmme, cam BUTreHWTajH je BPEMEHOM HamycTuo Waejy 0rnM4yKu
CaBpLUEHOr je3nka KOju Ou BepHO ornucao (pakTe peasHOCTM, uvja 6U cBaka ped
O3HayaBasia HEMPOMEH/bMBY CYLUTUHY CTBapu Mo Cebn 1 Ynje 3Hayere He BU 3aBUCUIIO
Of, KOHTEKCTa teHe ynoTpebe. ,KacHu* BuWTreHwTajH je OWTPO KPUTUKOBAO

NPeTnocTaBKy fa je rnaBHa (hyHKUM]ja je3nKa fa rnpeseHTyje YnMtbeHNULE N Aa Ce je3VKOM

3 Bugn Kocta Yasowku, Pagmuna Bacuh, ,.YBog y npaBo“, Cnyx6eHu rnacHuK — lNpaBHN hakynteT
YHusep3uTeTa y beorpagy, beorpag, 2006, ctp 5.

32 XapT je 1 TOKOM paTa pasBujao MHTepecoBarbe 3a HoBa (unosodcka CTpyjara, 6yayhu fa je paguo y
NCTOM CeKTopy BojHe o06aBeLUTajHe CyXKb6e ¢ ABOjULLOM MO3HATUX OKCOpACKMX (urnosoda — Linnbeptom
Pajnnom (Gilbert Ryle) n Ctjyaptom Xemnwwupom (Stuart Hampshire), ¢ Kojuma je 4ecTo pasrosapao o
aKTye/HUM rnozodckmum npobiemuma. Bugn Muomup Matynosuh, ibidem, cTp. 32.
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MCKasyje camMO OHO LUTO je WCTMHUTO WM HEeUCTUHMTO, Te je NPeLnoxXuo Aa ce
»PAANKASIHO PacKMHe C UAejoM Aa je3VK (PYHKUMOHNWLLIE YBEK Ha MCTU HauuH, [a YyBeK
CAYXW NCTOM Lnby“*, HanycTuBLUM 0BY MAgjy, BUTTeHLUTAjH je 3aK/byuno Aa cTBapHa
ynoTpeba jesnka, 6uno obuyHor, 6uno ¢uno3odckor, UMa Aaneko BULLE 0Of jeaHe
(hyKumje, WTasmLle, Aa Ux nma 6e36poj. MeTof Koju je KOPUCTUO Y CBOjOj (Prno3odumjn,
nokasao je [a 3Hayera peyn Bapupajy M fa cy ofpefeHa HMXOBOM YrNoTpeboMm Yy
Pa3IMYNTUM je3UYKMM KOHTEKCTMMA. 3aTO Ce M KOoHUenumja nno3odcke aHanmse Kojy
Cy nof BuTreHwTajHOBMM YyTuLajeM NPUXBATUAN (PUI030(h1 OOMYHOT je3nKa CaxeTo
MOXe M3pasnTn C [Ba crnoraHa: ,,He nuTaj 3a 3Hauyerbe, Hero 3a ynotpeby* u ,,Caku

CKa3 MMa CBOjy BNacTUTY NIOTUKY*.

MpuXBaTMBLUM OCHOBHW METOLO/OLIKMA HayK aHaIMTU4Ke gunosoduje jesrka ga
»,Tpeba ucnuTMBaTK HauMHe ynoTpebe TepmumHa fAa OM ce pasymMeno HUXOBO
3Havere“, XapT je cBOjy TeOpujy OonpemMno C fBa CHaxkHa MeTOAOMOLIKA CpeacTBa.
MpBO je npumeHa T3B. KOHTEKCTya/iHe AeMHUUMje Ha NpaBHe MOjMOBE, a APYro je

yBOHheHe XepMeEHeYTUUKOT METOAA Y jYPUCTIPYAEHLM]Y.

1. 2. 1. I'pBO MeTOO0/IOLLKO CPeACTOBO — KOHTEKCTYaiHa AehnHunumja

MMpema XapToBUM peumma, Llepemn bBeHTam je npBM MOCTaBMO OCHOBE
KOHTeKCTya/lHe fe(MHMLMje Yy npasy, NOWTO je MpPBU YNO30puMO fJa Ce peyn u3
MPaBHUYKOT je3VKa HUKafa He CMejy pasmatpatv 13aBojeHo, Beh ce mMory rnocmarparu
caMo Yy CK/oMy LEMuMX peyeHuua y Kojuma OHe uMajy KapakTepucTuyHy ynory. Ha
npumep, peyn Kao Lo cy ,,MHAMBMAYASHO NPaBo™ UK ,,ApXKaBa“ CBOJY jaCHY (yHKLUM]Y

“Majy camo y peyeHuuama nonyT ,,OH uma npaso“ wm ,,OH je NpUnagHUK Wau

% Nypsur ButreHwrTajH, ,,dunosodcka nctpaxueara®, npesena Kcennja Mapuuku-FahaHcku, HonuT,
beorpag, 1980, ctp. 304.

% opaH [Jajosuh, ,MpaBHa 06aBE3HOCT W Baxete npasa“, Cyx6eHn rnacHuK — paBHU hakyntet
YHuep3uteta y beorpaay, beorpag, 2008, ctp. 101.
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3BaHUYHMK [pXaBe“. XapT HaBOAM YeTUPU OCHOBHA 06efieXxja npaBHOr Amckypca: 1)
n3puuare npaBHKX MCKasa NpPeTrocTas/ba MocTojake NMPaBHOr CMCTEMA Ca CBMME LUTO
OH umnmumpa (onwTa NOCNYLWHOCT, AYroTPajHOCT, ePUKACHOCT UTA.); 2) UCKa3 Tvna ,,A
1ma npaso ga my b nnatu 10 gonapa“ ynotpe6sbasa ce Y M3BOhekY NpaBHOr 3aK/byyka Y
KOHKPETHOM cnydajy; 3) O4NYKe APXaBHUX CNyXOeHUKa MMajy AMCTUHKTUBAH CTaTyc
MOLUTO CY OHEe 3BaHU4YHe, ayTopuTaTMBHE W KOHauyHe; 4) npaBHa Mpaswuia Mory
MPUNMCMBATI UAEHTUYHE NOCNEANLE CaCBUM Pas/IMuNTUM uunkbeHnLama.®® Ose yeTupn
KapaKTepuCTUKe MPaBHOI je3nka MoKasyjy 3awTo Ce MNpaBHU MOjMOBM  O3HAYEHM
ogpeheHMM TepMMHMMA Kao LWTO CY ,,MHAMBUAYAIHO NpaBo® WAn ,,AyXKHOCT® He Mory
JedrHucaTn KnacCMyHMM Ha4YMHOM. HaBefeHW NojMoBK HeMajy CBOj AYMNJIMKAT Y peasiHOM
CBeTYy, AOK MnpumapHa (yHKUMja TepMMHa KOjMa Cy O3HAYeHW He NeXxu y ToMme fa
Onucyjy nnn o3HavaBajy 6uno wTa, Beh nMajy jeaHy nocebHy ynory Kojy Huje moryhe
pa3yMeTy ako 6u ce OHW M3ABOjUN U3 peyeHuua, fa 6M ce HaKOH TaKBOr WM3[Bajama,
npaBHUM MNojMoBMMa Tpaxkno genus u differentia. Ty ynory moryhe je pa3ymetn camo
ako ce y3Me y 003Mp peyveHuLa 1 KOHTEKCT Y KOjeM Ce peyun NpaBHOr je3nKa KOopucTe.
Tako XapT Ha caMOM MOYETKY CBOl [/1aBHOI [Jena Kaxe fa ce ,,MHore OWTHe
ONCTUHKUMje n3Meh)y BpCTa APYLUTBEHMX CUTyauwmja WUaM OLHOCA Ha Hajbo/bu HaumH
MOry pasjaCHUTV UCNUTKBaHkEM CTaHAAPAHE YroTpebe peneBaHTHUX 13pasa U HaunHa Ha
KOj1 OHW 3aBMCe Of CoLmjanHor KoHTekcTa . *® YMecTo ga ce cTanHoO M3HOBA Y3alyAHO
oAroeapa Ha nuTarwe ,LLTa je cybjeKTMBHO npaBo?“, XapT npegnaxe fa ce 06jacHM
ynoTpeba peyeHuLe: ,,A nMa Cy6jeKTMBHO NpaBo™ 1 fa ce pasmMoTpe YCNoBM Koju Tpeba
fa 6yfy UCMyHeHN Aa 61 Ta peyeHuua 6una TauHa.®’ Hajkpahe peyeHo, XapT HW He
nokywaea fa fgeuHuwie nojam ,,Cy6jeKTMBHO MpaBo“, Beh fga onuwe OHYy BPCTY

CUTyaLmje 1 KOHTEKCT Y K0joj Ce TepMUH ,,Cy6jeKTMBHO NpaBo“ ynoTpe6basa. ®

* Herbert Hart, “Definition and Theory in Jurisprudence”, ctp. 9-12.

% Xep6epT XapT, ,,Mojam npasa“, cTp. 7.

3 FopaH [Oajosuh, ibidem.

% Hnp. XapT npeanaxe cnegehe o6jalltberbe MPaBHOT TepMUHa ,,Cy6jeKTUBHO npaBo® - ,, (1) Wckas
06/11Ka "X Ma npaBo’ je UCTUHUT YKOMMKO CY NCMYHEHN cneaehmn ycnosu:

a) MocToju npaBHK cuUCTEM.
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1. 2. 2. lpyro MeToA010LLKO CPEACTBO — XePMEHEYTUUKN METOS

3a XapTta ce Kaxe [a je NpBU yBeO XepMEHEYTUYKWN METO[ Y aHr/10CakCOHCKY
jypvcnpygenumjy.®® Haume, kpehyhu ce WAEHTWYHOM MyTamOM Kao M MPUAMKOM
KpPUTUKOBawa KNaCMYHOr HauvMHa [JedmHucarba Mpasa, XapT je aHaim3mpao
KapakTepucTUYHy YynoTpeby HOPMAaTMBHUX TepMMHA Kao LWTO cy ,,06aBe3H0”,
,»MNorpewHo”, ,,tpeba”, ,,Mopa“, ,McrnpaBHo* UTA. Ha OCHOBY CnpoBefeHe aHann3e, XapT
je fowao [0 3ak/bydka fa fbyAm Koju UX KopucTe nofpasymeBajy ofpeheHe cTtaHaapae,
jep ca TMX cTaHAapfa npouewyjy fa i je HeKO MoHallawe ,,06aBe3H0”, ,,MOrpeLIHo™
WIKn ,,MucnpaBHO®. Tako XapT UMMIMUUTHO MPETNOCTaBHa Aa je ynotpeba HopmaTvBHE
TEPMUHOMOrMje Be3aHa 3a NOCTOjatbe HEKMX APYLUTBEHMX MpaBwuna, Tj. CTaHAapda, jep
MPoLeHMBatbe Aa /N je HEeLWTO MCMpPaBHO WM MOTPeLiHO nogpasyMeBa Aa OHaj Koju
BPLWM MNpOLEeHMBakbe HEKOr MnoHallakwa, Yropehyje TO MOHallawe ca YCBOjEHUM
CTaHAap4oM. Y 3aBMCHOCTW Of Tora fa /M Ce TakBO MOHallawe nofyfapa wuan He
nofyfapa ca ycBOjeHUM CTaHAapAoM, Cy4 O TaKBOM MOHALLawy Ce U3puye ynotpebom
oArosapajyhe HopmaTvBHE TEPMUHOMIOTMje MOMyT ,,MCMPaBHO® WK ,,MOrpeLHo®. XapT
OBY BPCTY MCKa3a Ha3MBa MHTEPHUM jep nofpasymeBa YHyTpallkwM, ,,MHTEPHU* O04HOC

agpecarta npema CTaHAapAMMa ca Kojux BpLLe NpoLeHMBatbe MoHaLLaHba.

Ha camom noyetky ,,The Concept of Law*®, XapT nctuye fa je ,,jeaHa of rnaBHmx
Tema Krbure ctas fa Ce Hu MpaBo HUTKM BMNO Koja apyra APYLITBEHA UHCTUTYLMja He

MOry pasyMeTu ako Ce He Mperno3Ha CyLUTUHCKA pa3nkKa Koja nocToju nsmehy ase BpcTe

6) Mo npaBuay MM NpaBuUAMMa CUCTeMa Heka apyra ocoba Y je, y OKO/IHOCTMMa Koje Cy ce Aoroaune,
06aBe3Ha fja N3BPLUN HEKY pajtby U [a Ce Of He Y3APXKM.

B) 3aKOH YMHK OBY 06aBe3y 3aBUCHOM Of u3bopa X-a Uiy Heke 0cobe Koja je osnawwheHa fa nocryna y
HEroBO MMe, Tako Aa je Y 0baBe3aH Aa M3BPLUM HEKY pafty WK fa Ce 0f He Y3A4PXKM CaMo YKOMKo X
(nnn oBnawheHa ocoba) To n3abepe, UK, anTepHATMBHO, camMo ako X (MM oBnalwheHa ocoba) He n3abepe
cynpoTHo. (2) Wcka3 06nunka "X vma npaBo’ ynoTpebsbaBa ce fAa Ce Y KOHKPETHOM Crydajy U3 npaBHUX
npaBuna u3sefe npasHu 3akibydak™. Herbert Hart, “Definition and Theory in Jurisprudence”, cTp. 16-17.

peter M. S. Hacker, ,,Hart's philosophy of law* y Law, Morality, and Society: Essays in Honour of H. L.
A. Hart, P. M. S. Hacker & Joseph Raz (eds.), Oxford, Clarendon Press, 1977, cTp. 9.


http://philpapers.org/s/P. M. S. Hacker
http://philpapers.org/s/Joseph Raz

MCKasa Koje caM Has3Bao 'MHTEPHUM’ W ’eKCTepHUM’, a KOju Ce KOPWCTE Y Be3n C
BPLLEHEM, MPAKTUKOBAHEM APYLUTBEHUX r|pa|3|/|na".40 Be3 noenayerwa oBe KpyuujaiHe
pasnuke Huje moryhe CXBaTUTU OCOGEHW HAUMH JbYACKOr [eNoBaa, MULL/bEHA W
roBopa, jep je Taj HauYMH 06/IMKOBaH APYLUTBEHUM NPaBUIMMAa, U CYnpoTHO. HopmaTvBHa
CTPYKTypa [pYyLUTBa, Ma Tako W Mpasa Kao 3Ha4yajHOr fena Te CTPYKTYpe, MOXe 6utu
npaBWIHO OMnMcaHa jeArHO ako Ce MPUIMKOM OnucKBara y 0631p y3My CTaBOBU Jbyau
npema concTBEHOM 1 Tyhem noHatuary.*! Bes 0BOr enemeHTa, CBaka aHanm3a 61 ocTana

Ha NOBPLUMHN NpPaBa Kao HOpMaTUBHOT (*)EHOMEH&.

Ha oBakaB XapToB CTaB W, YONLITe, Ha YBONeHe XepMeHeYTUYKOr MeToa, Nopes
ButreHwTajHa, 3Ha4yajHO je YyTMLANO Yy4erwbe OpuTaHCKOr ¢mnosoda lMutepa BuHua
(Peter Winch), koju je y cB0joj KpaTkoj Kwu3n ,,The Idea of Social Science and Its
Relations to Philosophy” 6paHvo uaejy fAa ApPYLWTBEHe HaykKe MOpajy pacBeT/baBaTty
JPYLUTBEHE CUTYaLMje N OAHOCE Ha HauMH Ha KOoju Te cuTyauuje 1 Te OAHOCe pasyMejy
WUX0BU AenatHUuM. OBy wugejy BuHY je yTeme/bMO Ha CTaBy fa CBakO 3HA4ajHO
NCMUTUBaKE APYLUTBEHUX O4HOCA Mopa Aa byae (prn030¢CcKo 3aTo LWTO je 1 hrunosoguja
Mo CBOM KapakTepy couujanHa.*? Mpema BuHuy, riaBHU NpeaMeT APYLUTBEHUX HayKa CY
nTamwa LWTa YAHW APYLUTBEHY CTBAPHOCT W LWITA CYy TO APYLITBEHU (PEHOMEHWU, N TU
npobnemn npunagajy unosopujn, a He Hayuu. o 0BakKBOI 3ak/byyka BuHY fgonasu
MOLUTO je CMeNo 1CTakao Tesy fa objalltbera y APYLUTBEHUM HayKaMa Koja npeTeHayjy
Ha TO fJa 6ydy Hay4yHa, HEpPeTKO pa3oyapaBajy CBOjOM TpvBMjasIHOWRY M Aa Cy MHOro
Matbe 3HayajHa Of KOHLUEeNTyalHuMX. Kako je KOHUenTyasHa aHaaM3a HeonxogHa Yy
NCTPaXMBaky APYLITBEHUX (PeHOMeHa, BuHY cmaTpa ga je ApyLITBEHa Teopuwja npe
dunosotmja Hero Hayka.** OH je, nmonyT BuTreHWTajHa KOjU je Ha Hbera 3HauajHo
yTMUao, HacToja0 fAa 3Hayewa MNOjMOBa Yy [PYLUTBEHVWM Haykama npeBeje Ha

CBaKOAHEBHY ynoTpeoy, ,,Aa OTKNOHM KOHMY3Mje TMe LTo he MoKasaTyh fa cy TeXHWUYKM

40 Xepbept XapT, ,,Mojam npasa“, cTp. 7.

“! FopaH [Oajosuh, ibidem.

“2 peter Winch, ,,The Idea of Social Science and Its Relations to Philosophy*, Routledge, London, 2007,
cTp 3.

3 | bidem, cTp. 18.
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TEPMUHN WHTEPHO MOBE3aHW Ca MOjMOBMMA Y CBaKOAHEBHOM je3nKy. Tako, Ha npumep,
CTPYYHW MOjMOBU €KOHOMMje UMajy CBOj CMMCAO jeAMHO YKOMIMKO Ce JbYAWN CNaxy OKO
3Hayerba MojMoBa HOBLA, KOHKYPEHLMje, TPOLLKOBA, UTL., OAHOCHO OKO 3Hauyetba npakcu
VNN NHCTUTYLMja KPeaUTMparba, OnopesnBara, TProBMHe 1 cn. PauHupaHy Bokabynap
MMa CMucna jeAnHO YKOSIMKO je MHTepPHO nose3aH (Mnu ,,rpamaTuykn® HeOoABOjMB) ca
BOkabynapom Koju je yobuuajeH, npuxeaheH W pasym/blB Y  CBaKOLHEBHO]

KOMyHMKaLmju“.*

MowTo KaysanHa OGjalltbetba YobUuajeHa 3a NPUPOAHE Hayke Hucy moryha y
OPYLITBEHMM HayKama, jep Cy [PYLUTBEHM (EHOMEHM CacBUM [pyre BpCTE 0f
NPUPOAHMX, TEOPEeTMYapu [JpylTBa YBEK MOpajy f[a Y3My O 003Mp MoMMakbe
APYLUTBEHUX (heHOMEHa 0f] CTPaHe HUXOBUX akTepa. TO je MOTMYHO APYrauujy HauuH
MCTPaXMBarba Y OHOCY Ha OMMCMBatbe 06jeKaTa M NPUPOAHMX 3aKOHUTOCTU Yy OKBUPY
MPUPOAHNX HayKa, FAe TakBO CaMopa3ymeBate He moctoju. Hnp. ,[r]pmbaBuHa 1
eMEKTPUYHO NPaXKkberbe Cy NOCTOjanyt NMpe HO LWITO Cy /byAM CTBOPUAM MOjMOBE O HMA,
ann npaBuia 3anoBefakba U U3BpLLUABaHba 3aroBECTM HUCY MOCTOjasM Mpe HO LWITO CY

TbY/M IManu NPecTaBy O HUXOBUM 3Hauerbimas. ™

[akne, pasymeBawe npeaMeTa [APYLUTBEHMX Hayka Moryhe je jefMHO Kpo3
MHTeprpeTaumjy noHalara caMuxX fefaTHUKa U TO Yy CBETNY MpaBufia Koja ogpehyjy
HUXO0BY npakcy. ¥ Tom cmucny Hun Mekkopmuk (Neil MacCormick) faje jefHy
3aHMM/BbMBY MNyCTpaumjy, HaBogehn ognomak u3 Kwure ,,["ynvBeposa nytoBaka“: ,,M3
[ECHOr Llena My je BUCUO BENMKM, CPEOPHM NaHal, ¢ Yy4HOM BPCTOM Crpase Ha Kpajy.
Hapegunun cMo My fia M3Byde Ma LUTa 6110 Ha Kpajy NaHua 1 ykasana ce Kyrna, nona of
cpebpa, nona of Hekor MpoBuAHOr meTana. Ha MpoBWAHOj CTpaHW BUAENM CMO Heke
HeobuyHe (urype 1 MACIMAN CMO [a UX MOXeMO AoTahu, JOK HACMO CXBaTUAM [a HaMm
je Ta cBeTna cTBap 3aycTaswia npcte. OH HaM je CTaBMO Ty CMpaBy Ha yLIWU U3 Koje je

[ONVPano HeNpecTaHo KneneTare Kao 13 BofeHuLe. Harahamo ga v je y nuTarby Heka

“ Michal Sladecek, ,/JpyliTBeHa Hayka kao upeja: MuTep BuHY 1 BuTreHwwTajHoBO Hacnehe“, y
dunosouja n gpywTeo, 2010/3, cTp. 147.
“® | bidem, cTp. 147-148.
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Heno3HaTa >XXMBOTUHbA MUK 60r KojeM ce Kfawa, ain rnpe MUCIMMO Aa je 0BO ApYro,
MOLUTO Hac je yBepaBao (ako CMO ra fo6po pasymesnu, jep ce BP/I0 HEBELLTO M3paXkasa) Aa
PETKO MLITa YMHW [OK Ce C TUMe He nocaseTyje. Ha3Bao je TO CBOjUM NMPOPOUULLTEM U
peKao je fja My TO ykasyje BpeMe 3a CBaKM Nocao Yy XmBoTy".*® OBaj nomano KoMuuHM
nprvMep nokasyje Kako J/lununyTaHuyM nocMatpajy crnpaBy Koja Ce Ha3uBa caT camo ca
Cro/ballker cTaHoBMWTA. [MOWTO HKUMa HUje MO3HAT CKYN KOHBEHUMja y cKnagy C
KOjuMa Ce KOpUCTE YaCOBHULM, HATK HIX0BA CBPXa, ['YN1MBEPOB LIeMHKW caT Onucyjy Kao
HarpaBy Koja knenehe nonyT BofeHuLE, 6e3 jacHe nieje yemy 61 OHa TayHO Morfa ga
CNYXMW.

3 HaBefleHe nnycTpaymje 1ako ce MOXe pasymeTn XapTosa noTpeba fa ysefe
XepMEeHeyTUYKN METOZ Y CBOjy MpasHy Teopunjy. HopmaTuBHe nojase, na Tako v npaso,
MOry Ce pa3yMeTu caMO ako ce y3My Yy 003up CTaBOBM [JenaTHWKa npema COrncTBeHOM
noHawarwy. be3 aHasm3e yHyTpallwer CTaHOBULUTA CaMUX [enaTHMKAa MNpema fpakcu
UMjU CY YHECHULM W 3afipXKaBare Ha aHasm3un crnosballkber CTaHOBULLTA, e Ce jeAuHO
Oenexxe MpaBW/IHOCTM Yy TMOHAlawy W peakuujama Ha OACTynawe Of pefoBHOr
MoHallara, rNaBHW acrnekT npaBa Kao HOPMaTWBHE [0jaBe 0cTao 6v MOTMYHO
HeocBeT/beH.*” TakBy rpellky HauMHMo je OCTMH M HUje Morao fa o6jacHu
HOpPMaTMBHOCT npasa. KopuwherweM XepmeHeyTUYKOr MeToda XapT je ycneo pa
CrpoBeAe KOHCTPYKTUBHY KpUTUKY OCTMHOBOI MOZENa U Ha OCHOBY Te KPUTUKE, Kao v

LUMPOKE YnoTpebe XepMeHeyTUUYKOr MeTo/a, MOCTaBW COMNCTBEHY TEOPU]Y.

4 Jonathan Swift, ,,Gulliver’s Travels“, http://www.planetebook.com/ebooks/Gullivers-Travels.pdf

47 XapT Aaje 3rofaH MpuMep nocmarpaya Koju ce ApXi eKCTEPHOT CTaHOBNLLTA. AKO OH NpaTi NOHaLlaHbe
BO3a4a Ha PacKPCHMLUM Ha KOjoj NocToju cemadop, jeAUHO LUTO MOXKe KOHCTaToBaTu jecTe ga NocToju
Be/IMKa BepoBaTHOha [fa he ce caobpahjaj 3aycTaBUTK Kada Ce ynaau upBeHO cBeT/o. OH he CBETNOCHY
CUrHanM3aumjy nocmarpati camo Kao NpupoaHM 3Hak fa he ce BO3ayn NoHawath Ha ofpeheHn HauuH,
6alll Kao LUTO cy MpayHK 0b6naum 3Hak aa he nacTu kuwwa. Xepbept XapT, ibidem, cTp. 149
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2. OCHOBHEe MnocTaBKe

2. 1. MNpeBasunaxere Tpaguumje — Xaptoa Kputuka OCTUHOBE MMMEPATUBHE

Teopuje

Behu feo npee nosioBuHe XapToBOr rnaBHor gena ,llojam npaea“ noceeheH je
KpUTUUM nmnepaTtneHe Teopuje LloHa OcTrHa. Pasnor 3a 0BONNKY XapToBy nocseheHoCT
OCTVMHOBO] Teopuju NeXn y uYnkweHnum aa je OCTMHOBO [efo BuLIe Of jefHOr Beka
npeLCcTaB/basio NapagmMrmy npaBHOTEOPUjCKONPABHOT MPOMULL/bakba Y aHrI0CAKCOHCKOM
CBeTY M TO, npema XapTOBOM MMULLU/bEHY, MOrpelHy napagurmy. Takohe, yTuuaj
OCTuHOBE MMepaTMBHe Teopuje MpeBasniasno je rpaHuLLe aHrN0CaKCOHCKOr CBeTa U
HapounToO je BUA/BMB Y uMCTOj Teopuju XaHca Kensena® koja je oner usspmna
3HayajaH yTuuaj Ha camor Xapra. Mnak, rnaBHu1 pasnor 3awTo je XapT ogabpao ynpaso
OCTMHOBY Teopujy 3a MoMasHy Tauyky Yy u3farakby COMCTBEHe Teopuje jecTe HeHa

nporpamMcka opujeHTalLMja Koja Nexu y aBe OCHOBHE Tauke:

1) OnwTOoCTK MMNepaTUBHe Teopuje Koja HUje Be3aHa 3a HeKM KOHKpeTaH

npaBHK cucTeM, Beh HacToju Aa onuvile 1 06jacHM NPaBo YonLTe U

2) [eckpynTUBHOCTM YTO/IMKO LUTO je MOPAIHO HeYTpasiHa, jep joj uub Huje fa

NpaBo OMpaB/aBa MOPaHUM Hauenuma, Beh 4a NpeAcTaBM NpaBo Kakeo oHO jecTe.*

Byayhv [fa oBa [Ba Hayka 4MHe OCHOBe XapToBe Teopuje, XapT je Kpo3

KOHCTPYKTUBHY KPUTUKY OCTa/INX TNaBHUX OcTuHOBMX Tes3a MocTaBno COMNCTBEHY

%8 0 KenseHOBOM 0AHOCY Mpema aHaIMTUYKOj jypucnpyaeHumju Buan Hans Kelsen, ,, The Pure Theory of
Law and Analitical Jurisprudence” u Harvard Law Review, 55, 1941.
“9 Bugum Frederick Schauer, ,,Positivism Before Hart“, Canadian Journal of Law and Jurisprudence VVol. X-

X1V, No.2, 2011, cTp. 467 v gasbe.
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Teopujy, Koja AaHac, BuWE Of Nofia Beka 0 Kaja je HacTana, MpefcTaB/ba Y3op

NO3UTUBUCTMYKOT NMPOMULLI/bakba O Mpasy, 6all kao WwTo je To OCTMHOBA Hekada buna.

OcTuHOBa Teopuja NpefcTaB/ba pafvKasHU pasna3 C AyroBe4HOM Tpaavumnjom
NPUPOAHOT npasa Koja je y EHrneckoj noHajsvile 6una onnyeHa Kpos feno Bunvjema
bnekctoHa (William Blackstone). Pazna3 ca Tom Tpaguumjom Mehy npBuma je 3anoyeo
Llepemn BeHTaM Koju je TBPAMO Aa ,,NPaBO HWje HELITO LWTO Beh NOCTOjU Y CBETY U LUTO
ce OTKpWBa ucrnpasHMM yMoM, Beh fa je, He3aBMCHO Of Tora Aa v je fo6po mnm phaso,
YOBEKOBa BelUTayka TBOPEBMHA KOjy /byAW CBOjOM BO/bOM NPUAOAAjJY CBETY Y KOMe
xmBe“.>® Ha 0CHOBY OBe jacHe U jefHOCTaBHe Tese, OCTVH je pasBuO LieNoBUTY Teopujy

MO3WUTVUBHOT NpaBa Koja je Mo HeMy jefuHN NerMTUMHI NpeaMeT jypucnpyaeHumje.>

OcTMH Ha noyeTKy cBOr rnasHor pgena ,,The Provnice of Jurisprudence
Determined ofpehyje npaBo y jegHOM LUMpeM K HeofdpeheHOM CMUC/Y Kao CKYyM
npaBuna Koja Cy nocTaB/beHa pagn Bohera WMHTENUreHTHor 6uha of cTpaHe Apyror
NHTENUreHTHOr 61ha Koje 1Ma BnacT Hag wuM.>? Mog 0BaKO LUMPOKO ofpefieHn mojam
npaBa MOry ce NoABEeCTU JbYACKU, ann 1 B0XKaHCKK 3aKoHW, Te OCTUH ofpehyje npaso v
Y Y>KEM CMUC/TY Kao /bY/ICKe 3aKOHEe KOje Jasbe fefin Ha No3uTuBHO npaso (laws properly
so called) n no3uTeHM mopan (laws improperly so called).>® /byacku 3akoHM npse BpcTe
MPOMuCYjy OHM KOjU Cy MNOAUTUYKM HaAMOhHM, Tj. CyBepeH, Kao W 3aKOHU Koje
nocTaB/bajy MpuBaTHe 0C06e Y BpLUEHY 3aKOHCKMX MpaBa, 40K HUXOBO BPLLEHE TUX
npaBa Npomn3nasn 13 3anoBecTW CyBepeHa Koju Ta npaBa [04e/byje NpuBaTHUM ocobama.
TaKBM 3aKOHM Ce Ha3uBajy MO3NTUBHMM (MOCTaB/beHNUM) npasom.> Ha 0Baj HauuH,
OCTVH je cacBMM jeHOCTaBHO OAPeAMOo NpaBo Kao CKYM OMNLTMX 3aroBecTy CyBepeHa.

Mpema OCTUHY, CyBepeH je TayHO ofpeheHU CYBjeKT y He3aBUCHOj MOUTUYKO]

3ajegHnLM KOMe Nno HaBuuM Hajsehn 6poj ynaHoBe Te 3ajefiHMLE MCKasyje MOKOPHOCT,

0 KocTa YasoLuku, Pagmuna Bacuh, ibidem, cTp. 25.

>! | bidem.

*2 John Austin, ,, The Province of Jurisprudence Determined”, Cambridge University Press, Cambridge,
2001, cTp. 18.

%3 Buau ibidem, cTp. 20.

> |bidem, cTp. 54.
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[OK OH CaM Hema HaBWKY NMOKopaBara OW/10 KOMe, jep M3Haj Hera He MocToju HUKO.
Huje BaXXKHO fja M je cyBepeH Kao HagpeheHn cy6jeKT camo jefHO /inuue Uan CKyn nuua,
BaXXHO je fa Benvka BehuHa gator nosMTUYKOr APYLWTBA MMa HaBWKY MOC/YLUHOCTU
npeMa TakBOM 3ajefHWYKOM ynpae/bady. C Jpyre CTpaHe, CyBepeH ynpas/ba
MOMIMTUYKOM 33jeJHULOM Tako LUTO NPONucyje npaso, a NpaBo HUje HULITa APYro Hero
CKyn OnwTUX 3arnoBecTV KOje CyBepeH Wu3faje MoTyMHeHVMa. Ha OCHOBY peueHor,
OCTUH cmaTpa [a CBaka 3arnoBecT 06yxsara Tpu efleMeHTa:

1) 3amMuLLIBbEHY XKerbY WM HAacTOjare jeHOr paumoHanHor 6uha ga apyro pauvoHaiIHO
Ovhe HeLWTOo YMHN UK [a Ce Of HeYera y3apxu;

2) 3710 Koje he NpBO YYMHMUTK APYroM /bYACKOM 61hy ako 0BO HE UCMYHW Xerby MPBor;

3) N3paKaBarbe 1NN HaroBeLLTaBare OBE XKerbe PeunMa Uan ApyruM sHaumma. >

Mpema TOMe, 3amOBECT, AYXXHOCT U caHKuuja cy y OCTMHOBOj KOHLENUWju npasa

HepasBOjHO MOBE3aHM.

Mpeo wto ce npumehyje y OCTMHOBOM CxBaTakwy MpaBa jecTe Te3a O CTPOroj
pa3fBojeHOCTM MpaBa M Mopana. Ta Te3a, Koja je [0 AaHac rfaBHa OfMKa npasHOr
Nno3nTMBM3MA, He npounsnasn camo 13 OCTUHOBOI Pa3/IMKOBakba /bYACKMX N 6OXaHCKUX
3akoHa, Beh u3 camor ogpeherba npaBa Kao CKyma OMWTWX 3anoBecTU CyBepeHa,
oapeherba Koje je NMLLIeHO CBaKor MOpPaHOI Kputepujyma. Baxkere npasa He 3aBUCK Of
HEroBor OAHOCa Npema mopasny, Tj. MpaBO 06aBe3yje M kafa Ce HMMe KpLUE Heka
MOpa/iHa Hayena, M CynpoTHO, OHO LUTO je MOPa/IHO WCMPaBHO HWUje MUCTOBPEMEHO W

npasHo o6asesyjyhe.”® [pyro, OCTWH je NOKyLIA0 fAa jeAaH Tako KOMMMEKCaH (heHOoMeH

% | bidem, cTp. 24.

*® Hnp. OCTUH Ha jeHOM MecTy CNMKOBUTO ucTuue: ,,Caaa, pehn 4a /bY/ACKU 3aKOHU KOju Cy Y CyKoBy ¢
60)KaHCKMM MPaBOM He 06aBe3yjy, Aa TO HUCY 3aKOHM, 3Ha4X roBopuTY nNpase 6ecmucauue. HajnorybHumjmu
3aKOHU, KOjU CY CXOAHO TOME MOTNYHO CYMNPOTHU 60Xjoj BO/bU, GUM Cy Of CTpaHe CYACKUX TpubyHana
MPVMEHVBaHN 1 Ja/be Ce MPUMEkYjy Kao 3akoHW. MpeTnocTaBUMO fa CyBEpeH, Mof NPeTHOM CMPTHE
Ka3He, 3a6paHn HeKN HELIKOA/bUB WU/IM KOPUCTAH YMH. AKO ja M3BPLUUM Taj UmH, 6uhe My cyheHo n uhy
ocyfheH, 1 ako MpPOTECTBYjeM MPOTMB MPECyAe 3aTo LUTO je OHa CynpoTHa 60Xjem MpaBy Koje 3anoBeda
/bYACKOM 3aKOHOZaBLY fa He 3abpamyje 6e3a3neHa unmerba, Cyg npasge he nokasaTn Hey6e4/bUBOCT MOT
pe3oHOoBakba Tako LWTo he Me 06ecuTK, CXOAHO 3aKOHY YMnje caMm BaxKere ocnopasao.”, John Austin, ibidem,
cTp. 158.



Kao LUTO je MpaBO CBefe Ha 3aroBeCT KOjy CyBepeH m3faje npunagHuummMa noamtuyke
3ajefHuLe KOj UMajy HaBWKY MokopaBara. KoOHayHO, caM nojam 3arnoBecTy noymsa Ha
3anpeheHOM 371y y Cnyyajy Henokopasawa, jep 6e3 0Be MpeTe HemMa HW 3arnoBecTu.
Kako cy 3anoBecT 1 Jy>HOCT Yy OCTUHOBOj TeOpWjuU KOpenaTuBHM NOjMOBK, NMPOm3/iasun
fia 6e3 npeTHe 3/10M HemMa HWU AY>KHOCTU. Tako OCTMH MpeumsHO AeuHULLE JYXXHOCT
Kao MOAMOXKHOCT 3Ny Yy CAyuajy Kpiuerwa 3anosecTu.”’ Ha kpajy, OCTWH unTas
HOPMaTMBHW acnekT MnpaBa pPefyKyje Ha CNOCOOHOCT HEroBuX agpecara fa npeasuie

MPUMEHY CaHKLMje Y Clyyajy HeU3BpLUEeHa 3aroBecTw.

Konuko rog OcTuHOB Mofen 610 jedHOCTaBaH, LUTO je YOCTa/lOM LW/b CBake
npasHe Teopuje, XapT cMaTpa Aa OH HWje mofecaH [a MpasW/IHO OMuLLE MojaM rnpasa u
ja My ce Mory ynytutun 6pojHe Kputuke. C jefHe CTpaHe, eKChnnaHaTopHa cHara
OcCTMHOBe MMMepaTUBHe Teopuje je BpPO ynNuTHa, byayhu aa He ycnesa fa 06jacHU Heke
BeOMa 3HayajHe (DeHOMeHe npaBHe npakce, JOK C Apyre, HW MojaMm npasBuna Huje
ncnpaBHoO AerHMcaH nowTo je OCTUH jeaaH HOpMaTMBaH MoOjaM MOKYyLIAao Aa 06jacHu

TaKO LUTO ra je MNPEeC/IMKao y CBET YMHbEHULA.

MaxbmBo aHanmsmpajyhm OCTMHOBY WMNEpaTVBHY Teopujy, XapT Yy HOj
npoHanasn YeTMpyU K/byyHa HeAocTaTKa Koja ykasyjy Ha HeHy Hemoh aa npaBuiHO
onuwe npasHy npakcy. [pBM HejocTaTak je Taj LITO TOpes 3arnoBecTu Koje
ycrocTae/bajy 06aBese y MpaBHOM CUCTEMY CBake MOJEPHe ApXKaBe MocToje npaBHa
npaBuna Koja goaessyjy osnawhena. 3vehy bux n Hapeabu nog npeThom He NocToju
aHasiorunja, NoLITO UM je ApYLITBEHa PyHKLM]ja NOTNYHO pa3nnunta. Hbrmma ce He Hamehy
LY>XHOCTU unn obasese, Beh OHU ,,nojeauHUMMA MPYXajy CpeAcTBa fa OCTBape CBOje
Xe/be, Ha Taj HauMH LWITO UM MOBepaBajy npaBHa oBfawherwa fa, nog oppeheHum
yCNoBMMa M MO W3BECHWM MPOMUCaHUM Npoleaypama, CTBapajy npasa U AY>KHOCTU
YHyTap NpUHYAHOT OKBMpa npasa“.> MocToje He6pOjeHn MPUMEPU KOjuMa ce 0BO MOXe

[0Ka3aTh, NomyT MNpaBuia O 3aBellTaky Koju omoryhyje npuBaTHUM NUUMMa fa no

> | bidem, cTp. 21-22
% Xep6ept XapT, ibidem, cTp. 87.
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CBOjOj BO/bU pacnonaxy MMOBMHOM 3a C/y4yaj CMPTU UK npaBuia 06anrauMoHor npasa
KOojuMa ce NMpPUANKOM CKnanaka KyrnonpoAajHor yroBopa, yrosapaynmma ocTaB/ba a caMu
ypeae cBoja npaea M 06aBese (HNp. Aa ofpede LeHy pobe, HauMH nnahaka, MeCTO
ucnopyke wuta.). lMopes npaBuna Koja NpUBaTHUM NuuMMa LoAebyjy oBnawherba,
MocToje 1 OHa Koja oBnawherba Jofe/bYjy jaBHUM CyBjeKTMMa, ain 1 3a HUX BAXKU UCTO,
Ta MpaBMna MPOCTO HUCY 3aroBeCTV Koje MoumBajy Ha npeThwu.” LLTaBuile, ga 6u
MCTakao pa3nKy usmehy npaBuia Koja Aofesbyjy oBnawhera W 3arnoBecT MNOA
npeTHOM, XapT HaBOAM Aa Ce YaK U 'y 00MYHOM rOBOPY NpaBK TakBa pas3nnka, na ce npw
cacTaB/batby 3aBelUTata HEKO Nnue npuap>kasa WAM He npuiap>kasa ogpefbe Koja
oapehyje 6poj ceefoKa NOTPeOHMX [Ja 61 3aBellTake 6110 NYHOBAXKHO, AOK Ce, Kaja je y
nuTary nospeaa ofpeheHe oapefde KPUBUYHOT 3aKOHa, KaXke ce [a je NnLe NpekpLimno

Ty oapeaby, a He fa je ce Huje npuapxkasano.®

[pyru 3HauajaH HegocTaTak OCTUHOBE Teopuje Orneaa ce y YikbeHMLM Aa OHa He
ycneBa Aa 06jacH/ HU NpaBuia KPUMBMYHOT MpaBa MaKo Cy Ta npaBuia y Hajonmxoj Besm
C MMMepaTMBHUM MOZENIOM 3anoBecTn Mnog npeThoM. HavMe, 0Baj Mogen npukpuea Aa
KPUBWMYHM 3aKOHW KOje JOHOCK CyBepeH OACTYNajy of Hapeabw nog NpeThoM YTONMKO
LUTO He MOpajy HYXHO fa 6yfy v3pa3 Bosbe fa Apyro nvue Tpeba HeWTo fa YUMHU Unn
He yunHu, Beh Mory ga umajy camoobasesyjyhy cHary. CBakako Huje TELIKO 3aMUCIUTY
HEKY NOMNTUYKY 3ajefjHNLY Y KOjoj CyBEPEH, HMNp. arconyTHN MOHapX, JOHOCK 3aKOHe 13
umjer Aenokpyra je OH caM W3y3eT, alM WUMaK, OBO HE CamO fa Yr/naBHOM Huje
KapaKTepucTuKa MofepHuX [fpxasa, Beh kKako XapT npumehyje na ,,[3a] pasnuky of
Hapesoy Nof NpeTHOoM ApYruMa [a HewwTo Y4uHe, 3aKOHOLABCTBO Y MOTNYHOCTU MOXeE
[ia nocefyje TakBy camo-o6ase3syjyhy cHary. He nocToju HALITa CYyLITUHCKO MO YeMy 61

Ce OHO OIHOCW/IO camo Ha apyror.“®*

* Bugu Candance J. Groudine, ,,Authority: H. L. A. Hart and the Problem with Legal Positivism®, The
Journal of Liberitarian Sudies, Vol. IV, No. 3, 1980, cTp. 277.

€0 Xep6epT XapT, ibidem.

%! |hidem, cTp. 102.
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Tpehn KpynaH HefocTaTak MMMepaTUBHE Teopuje, XapT MPOHatasn Yy HEHO]
HecnocobHoCcTn fJa objacHM cTaTyc obuyaja y MpaBHOM MOpPeTKy. [owTo je npaso
AethMHMNCaHO Kao 3aroBecT CyBepeHa, fak/e jefaH NPOMULLIbEH NMPaBHOCTBapanavkm akT
KOjU je MOANOXaH JaTupary,® BpcTa npaBa Koja OYMrNEAHO Huje 06yxBaheHa
feuHnumjom jecte obuyaj. [la 6u ce OAroBOPWIO Ha MUTake fa /I HeKn 06uyaj
npefcTaB/ba M3BOP MpaBa, NOTPEOHO je NPeTX04HO OAroBOPUTU Ha ABa Apyra nuTama.
MpBO 04 HKX je Aa nn je 0bmyaj cam no cebu aeo npasa? OAroBOp je NOTMYHO jacaH, jep
06Knyaj no cebu Hema KapakTep MpaBHOr npasuna, Beh CBOj NpaBHM CTaTyC CTUYE aKo je
Npu3HaT Kao M3BOp Mpasa. [pyro nutawe Koje NMPoMCXOA4M M3 NPBOF jecTe LUTa 3anpaso
3HauM fda je ogpeheHn o6myaj Npu3HaT Kao M3BOP Npasa Yy MojeAMHa4YHOM MpPaBHOM
cucTemy?®® ViMnepaTuBHM MOJen mpasa He Mpy»a aJeKBaTaH OAroBOp Ha OBO MUTatbE,
jep ma 6u obuuyaj 610 Aeo npaBa NOTPEOHO je Aa CyBepeH TO Hapeau, a TO 6U Aarbe
nofpasyMeBasio TO/IMKO NPOLLUMPEHE 3HAYEHA PeUn HapeanuTn, aa 6u gedmHuLmja npasa

Kao 3aMoBecTU CyBepeHa n3ry6una conctaeHu cmucao.®

KoHayHo, OCTVH Yy CBOjOj TEOPUjU N3HOCU LOKTPUHY O CYBEPEHOCTU MO KOjOj je Yy
CBaKOj MOMUTMYKO] 3ajefHMUM CyBepeH OHO nuue (MM rpyna numua) Kojoj ocTanm
NpUNagHULM 3ajejHnLE YyKasyjy MOCMYLIHOCT, [OK OHO CaMO He Ayryje NocnylwHOCT
HEKOM Apyrom. Tako oapeheHa AOKTpMHa O CyBEPEHOCTU HuWje afekBaTHa 360r ABa

CYLUTUHCKa HEQOCTaTKa.

1) HOME Ce He MOXe 06jaCHUTU KOHTUHYMTET 3aKOHOAABHe BMAacTW, MOLUTO MPUIMKOM
CYKLIECMje CyBepeHa HOBW CYBEpEH He MOXeE Aa padyHa Ha HaBMKHYTY MOKOPHOCT, a

Takofe 1 3aTO LITO MHOT 3aKOHM BaKE 1 MOC/e CMPTY CyBepPeHa KOju UX je JOHEO;

2 | bidem, cTp. 104.

6 I..] y MHOTMM NpaBHMM CMCTEMMMA TECTOBYW KOje Cy[0BU NpuUMeryjy kaga oapehyjy ga nu je 061uaj
MOrofiaH 3a NpaBHO MpU3Hake NoApasyMeBajy 1 Tako HeogpefeHe MOjMOBE Kao LWTO cy pa3bopuTocT’, a
LWTO 6apeM AeMMUYHO yKasyje fa je OCHOBAHO rfieAuliTe Kako y npuxBataky uUnu ogbauyvBary obuyaja
CYL0BY MMajy NPaKTUYHO HEKOHTPOIMCaHY AMCKPeLMOoHY BnacT.”, ibidem.

& Buau Muomup Matynosuh, ibidem, ctp. 101.



2) HUTK Ce OHa MOXXE NMPUMEHUTM Ha MOMUTUYKE 3ajeaHULE C AEMOKPATCKUM PEXMMOM
6ynyhu ga y 3aKOHOZaBHOM OpraHy OA/nyKe fIOHOCe MpeacTaBHULYM BehuHe rpahaHa, na
61 Ha Kpajy 610 M3BefleH HEMPUMEPEH! 3aK/bydak Kako ce BehuHa rpafjaHa nmokopasa

cama ce6u.®

XapT cMaTpa fa cy HabpojaHu HegocTauy nocneguua OCTMHOBOM NponyLiTaka
[la YBUM KaKO aHa/MTUYKK ,,eNleMeHTU Of KOjUX je Teopuja cacTaB/beHa, HavMe MojMoBH
Hapeabe, MOCNYLIHOCTW, HaBMKa W MNPETHU He YK/bUYYjy, HUTU Ce HUXOBOM
KOMOMHALMjOM MOXe CTBOPUTYM Nojam npasusa, 6e3 Kojer ce He MOXXeMo Hagatu a hemo
pasjacHWUTW 1 HajjefHocTaBHMje 06aMKe npasa.“®® Ha Taj HauMH, OCTWH je LienoKymHu
HOPMAaTMBHW acreKT rnpasa CBeO Ha CMOCOOHOCT HEroByX agpecara Aa Yy cyyajy KpLuerba
3anoBecTV Mpefsuie nNpuvMeHy caHkuuje. Kaga ce oBaj CTaB [0 Kpaja aHanmsunpa,
npomsnasv ga je gyxHoct y OCTMHOBOj KOHLEMUMjU U3BeAeHa U3 CaHKuuje, a He U3
npaeuna, jep je Mo HeroBoj KOHUeNnuuju AY>KHOCT npeAcTaB/ba npefsufarme Hekor
MoHallara, a He HEeroBo OrnpaBfawe. XapToBa CyLWTUHCKA npumepb6a OCTUHOBO]
Teopuju je ynpaso y TOME Ja OHa ,,MIPUKPUBA UMHbEHNLY A4, Kaja MoCcToje npasuia, OHa
HMCY camO OCHOB 3a npeasuharse Aa he HUXOBO KpLUee Aa M3a30Be 0400jHe peakumje
nnn pa he cyf fa NpYMeHN caHKUMje Ha Herose npekpluvoue, Beh cy oHa Takohe u
Pasfor U onpaBjare 3a TakBy peakuujy ¥ 3a MpUMeHy caHkumje.“®” [pyrum peunma,
[OY>KHOCT je HewTo LWWTOo no npasuny Tpeba ga Oyge, a He HewTo WTO he npema
npegukunjn 6utu, jep cy ,,[A]y>XKHOCT 1 NpaBWUIO HOPMATMBHU KOHLENTU, & HameTare
CaHKUMje (hakTMyKa OKOMIHOCT — Y MPONycTy Aa YBUAM OBY NPOCTY Te3y M NIeXXN OCHOBHa

OcTuHoBe rpeLuka“®

% | bidem.

€ Xep6epT XapT, ibidem, cTp. 140.

7 | bidem, cTp. 144.

® I"opan [ajosuh, ,,XapToBa Teopuja npaBa — OCHOBHe LipTe* y CTpaHu NpasHu >K1eoT 3/2011, cTp. 14.
Bugn n AywaH BparaHad, ,,LIoH OCTUH: MMnepaTtvBHW MOZEN MpaBHOr Mno3uTuemM3ama“, VIHCTUTYT 3a
ynopegHo npaso, beorpag, cTp. 74-76.



2. 2. XapToBa Teopuja ApyLUTBEHUX MpaBuia

Kao WwTo je HarnaweHo y NpeTxXofgHOM MNOAOAe/bKy, XapT cmaTpa fga ce
ANCTUHKTMBHE KapaKTepuCTMKe MnpaBa Kao cpefcTsa ypeherwa MefyrbyAcKMX ogHoca He
Mory objacHMTK nojMoBMMa Hapeabe, NPeTHE, MOKOPHOCTN U HaBMKe, 0bjallHera Koje
je noHyauna umnepaTvMBHa Teopuja npasa, Beh fAa je HEOMXOAHO aHanm3upatu uaejy
ApywTBeHor npasuna (social rule®®) momohy koje je Moryhe 6o/be pasymeTu NpaBo Kao

HOPMaTUBHY (DEHOMEH.

Mpema XapTy, NpaBo ce cacToju oA NpaBu/a, Te je rnojam npasuna LeHTPaIHN
nojam y OKBMPY Heroee npasHe Teopuje. Oamakaslum ce of OCTMHOBE UMMepaTUBHE
Teopuje, XapT je cTao Ha CTaHOBULLITE [1a aHa/M3a nojma npasuna Tpeba aa noagpasymena
He caMO aHa/M3upare Cro/ba OMasvBOr MOHallaka MNpUnagHUKa Heke MOMNTUUKE
3ajefHULEe waM Apyre [APYWTBeHe rpyne Yy ogpeheHuM, npaBuaMma  perynncaHnum
cuTyaumjama, Beh Takohe ¥ crneynduyHOr cTaBa Kojy afpecatu umajy npema LaToM
obpacuy MoHallawa. be3 oBor Apyror enemeHTa, Huje moryhe pasnvMkoBaTu Mnojam

HaBMKe 0/, Nojma npaswna.

XapT pasnuKy nsmely HaBuKe KOjy CXBaTa y CTPOro 6UXeBMOPaHOM cMucy " 1
APYLUTBEHUX MpaBMna WAycTpyje HW30M Mpumepa MOMyT KOHCTaTauuje fga BehuHa
EHrnesa ognasu y Guockon jeaHoM HederbHo. Opnasak y Guockon BehuHe EHrnesa
yKasyje camo Ha ycarnalleHOCT HUXOBOr MOoHallaka, ank He U Aa NOCTOjU APYLUTBEHO

npaBu/Io Koje 3axTeBa ofnasak y 6mockon jeaHoM HeferbHO. Ofnasak y 6uockon jecte

89 XapToB TepmuH social rule ce He MOXe JOCNIOBHO MPEBECTU Ha CPMCKY je3nK Kao APYLUTBEHO NPaBuno,
jep OHO LUTO Ha CPMCKOM je3nKy 3HauuM ApYLUTBEHO NPaBuo (Tj. CBe BPCTe APYLUTBEHUX HOPMU — MOPaSTHE,
06u4ajHe, NpaBHe, BEPCKeE, UTA.) HUje afeKBaTHO 3Hadery cuHTarme social rule. Social rule (Moxaa 6v Ha
EHI/IECKOM NpeLm3Hnju u3pas 6mo mnspas custom-type rule) npefctas/ba OHYy BPCTY “HalmX’ APYLUTBEHMX
npaBuna Kojy My 30BeMO 00MYajuma, KOHBEHLMjaMa U KOHBEHLMOHANIHUM MopanoM. To cy nmpaBuia Koja
HeMajy WHCTUTYLUMOHA/IHO MOPEKNO, Tj. MOPEKNO Y aKTy Heke WMHCTUTYUMje M 4YMju je HyXXaH YC/oB
noctojara fa ce Bpie”. NopaH [ajosuh, ,, XapToBa Teopuja npaBa - OCHOBHe LpTe” y CTpaHW npasHu
>XmoT 3/2011, cTp. 16.

" Neil MacCormick, ,,Legal Reasoning and Legal Theory*, Oxford University Press, Oxford, 1994, cTp.
277.



HaBVKa a He nNpaBuno. To 3HauM Aa 1 HaBUKa 1 APYLITBEHO NPaBU/IO UMajy UCTY CMOSbHY
OMMEH3MjY KOoja Cce cacToju Y pefOBHOM, YHU(OPMHOM MOHALLawy NpunagHuka rpyne,
any [pYLITBEHO MPaBMI0 UMa W T3B. YHYTpalltby AWMEH3WjY, UHTEPHU acrnekT KOojy

HaBMKa He nocepyje.

K/byuHy pasnvky v3mehy HaBumke u npaswna XapT je OCBET/IMO KopucTehu ce
OCHOBHVM MEeTOZO/IOLLIKMM WHCTPYMEHTUMA Y CBOjOj TEOPUjU — je3UYKOM aHa/In3oM U
XepPMEHeyTUUYKUM MeTOAOM. MpBO MeTOLOMOLWKO CPeACTBO — je3nyka aHain3a, yKasyje
Ha pa3iMumTy ynotpeby je3nka, NOWITO Ce y CUTYyauunju y KOjoj ce roBopu O npasuny
KOPUCTE peyn Kao LTOo cy ,,Mopatn®, ,, Tpeba”, ,,Tpebano 6u*, ,ucnpaBHo®, ,,MOrpeLLHo™,
[OK Ce Y CUTYyauuju Yy KOjoj Ce roBopu 0 APYLUTBEHO] HaBMLM NOMEHYTa TePMUHONOMNja
YrNaBHOM He KOpuCTW. Mnak, 3a pasymeBarbe pas/ivMke n3Mehy HaBuWKe M Npasuna,
XepPMeHeYTUUYKN METOZ, je AasieKo 3HavajHuju. Kopuctehn Taj metod, XapT nosnayn Tpu

KpyuujasiHe pa3nnke U3Mely HaBUKe 1 npaBuna:

MpBo, OACTYNatbe Of APYLITBEHE HaBMKe (HMP. HEOANasaK y 6GUockom) He 6y
Mopano aa byae npeAaMeT 610 KakBe KPUTUKE, IOK Ce 0ACTYNae Off HEKOT ApYLUTBEHOT
npaBuia YOmLUTe cMaTpa FPeLikoM Wy nponycToM. TakBa rpelka WavM mpomnycT cy
MOAMNOXHA KPUTWULM 0ff CTpaHe OCTaMX NPUNafHUKa rpyne, AOK ce NpekpLumnall

cycpehe ¢ NPUTUCKOM Aa CBOje NMoHallakbe caobpasu npasuy.

[pyro, ofctynawe of npasuna je reHepasHo npuxsaheHoO Kao ,jedaH fob6ap
pasnor 3a Kpl/lTl/le“.71 MowTo nocToju fobap, Ba/baH pasfor, cama KpuTuKa ce cmaTpa
NerMTMMHOM 1 ONPaBAaHOM M TO Kako Of CTPaHe OHMX KOju CMpPOBOAE KPUTUKY, Tako v

0[] CTpaHe OHMX KOj 360T KpLLIetba Npasiiia Ty KpUTKKY Tpre.

Tpehe, ga 61 NocTojana HaBMKa, JOBO/LHO je Aa Ce YNaHOBW APYLUTBEHE rpyne y
MCTUM CUTyalMjaMa MoHalajy Ha MCTW WAM CAMYaH HauuH, annM He Mopajy fAa
pasMuLLIbajy 0 TaKBOM OMLUTEM MOHallaky, Aa Apyre ynaHose rpyne y6ehyjy Aa ceoje

rMoHallake caobpase OMLLTOj NPAKCK Kako GM Ty HaBUKY OApXKaBanu XMBOM, He Mopajy

™ Xep6ept XapT, ibidem, cTp. 115.
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YaK HM [a 3Hajy fa je noHallawe Koje Mo HaBULW YNnpaxhasajy onwTe. 3a pas/vky of
HaBVKe, MpaBWIO Mocefyje jeaHy A0AAaTHY, CYLWITMHCKY KapaKTepuUCTUKY Kojy XapT
Ha3mBa WHTepHW acnekT (internal aspect). To 3Hauu ga 6UM NOCTOjaNIo APYLUTBEHO
npaBuo ,,6apemM HeKN YiaHOBM rpyne mMopajy Aa nocMaTpajy noHallake 0 KOjeM je ped
Kao onwTW CTaHZapA Koju Tpeba Aa ce cnefam of CTpaHe rpyne y LenmnHu.“"? Mpema
XapToBMM peynma, OHM WUMajy MUCAOHM KPUTUYKM CTaB Mpema MoHallawy OHUX

YnaHoBa rpyre Koju KpLue npasuso.

[lakne, HaBMKa 1N NPaBW/IO Aefe Crosballibbh, EKCTEPHM acneKT O/IMYEH Y Cnosba
OMN3VBOM W PeAOBHOM MoOHallawy. [pyru, yHyTpallkby, MHTEPHW acrekT nocegyjy camo
npaBufa, a Taj acnekT ce ornefa y nocTojakby MWUCAOHOT KPUTWUYKOr CTasa je3snyku
n3paxkeHor Kpo3 ynotpeby oprosapajyhe HopmaTuBHe TepmuHonoruje (,mopartn®,
»Tpebano 6mn“, ,mcnpaBHO™, ,,NOrpeLHo™). MmncaoHn KpUTUYKN CTaB Koju YnHK Tpehy
no pegy pasnuky u3Mehy HaBuMKe M MpaBufa, y Cebu caxmma v MnpBe [ABE pas/vke
(NpouermBarbe NOHalWlakba Kao MOrPeLHOr M HeroBa NernTMHa KpUTWKa), jep OHe

LV3BUPY* U3 thera 1 MOry ce NnocMaTpaTi Kao Herosm npatehn eneMeHTu.

Ha oBaj HauMH XapT je NPOMeHMO A0T/ie yobnyajeHy NO3UTUBUCTUUKY OCHOBY 3a
o6jalberse HOPMATMBHOCTY Npasa. 3a pas3nnky of OCTMHA KOju je caHKLMjy U HaBUKY
Ha MOC/YLIHOCT MPeno3Hao Kao efeMeHTe KOju MpaBO YMHe 06aBe3HVMM 3a HErose
afipecate, XapT je cmatpao fAa npasuio, MNPeuusHuje, HEroB WHTEPHU acnekT
npefcras/ba 06pasal, Aenarwa Koju agpecatv Tpeba fa cnepe. AKo 61 ce HOpMaTUBHOCT
npasa CBe/a CaMO Ha CaHKUMjy U Ha HaBMKHYTY MOCNYLIHOCT, OHAA OHa He 6¥ 3Hayuna
HULWITa BULLE Hero jedHo npeasuharse, BeposaTHohy fa he ce BehuHa agpecara vy
OyfyhHOCTM moHawaTtu no jefHOM YCTa/beHOM obpacuy fenarba. TakBo pefyKoBaHe He

MOXXe Aa objacHu 360r yera npaso, camo no cebu, ob6aBe3yje CBOje agpecarTe.

Ho aKo caHKLMja 1 HaBUKHYTa MOCAYLUHOCT He MOy [ja 06jacHe HOPMaTMBHOCT

npaBa, OCTaje MUTalbe KaKo Ce KPO3 MHTEPHM acheKT MnpaBuia OHa MOXe 06jacHUTM.

2 | bidem.
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Mpema XapTy, MUCAOHWN KPUTUYKM CTaB KOjU YMHW OCHOBHY Pas/ivKy n3mMehy HaBuke u
npaBuia mnoyvBa Ha MpuxBaTawy MpaBuna, jep ,,0e3 MmpuxeaTata Npasuia Hema HU
"KPUTUKE’ HU ’3axTeBa’ HWN 'Mpu3Hama’, jeAHOCTaBHO HEMAa MUCAOHOI KPUTUYKOr CTasa
npema npasu1Ma, HemMa Hi camor npasuna“.”® MpuxeaTare NpaBuia He 3HaUM HULLITA
[PYro Hero fa 0 temy MoCcToju MUCAOHW KPUTUYKK CTaB, Te OBe [Be CMHTarme Tpeba
pasymeTn Kao CUHOHWMe. OBaj KapakTepuCTU4YaH WHTEPHM acnekT npaswia, y Kome
NEeXN K/byd 3a CXBaTarkbe HOPMaTMBHOCTM Mpasa, NMpoucTmuye 13 0C06eHOr HOpMaTUBHOT

CTaBa 03HAYeHOr CMHTarMom ,,npuxBaTaxe npasuia“.

MowTo je aprymMeHTOBao CTaHOBMLUTE fa MpUXBaTawe Mnpasuia He MOXe Aa ce
CBefle Ha NMyKO perynapHoO BpLUere, XapT je, C Apyre CTpaHe, Mopao [a 0Baj CBOj
KOHLENT AuCTaHuupa U Yy OLHOCY Ha TPaguLMOHAIHU JYCHaTYpPa/IMCTUYKK CTaB KOju
Kae Kako Ce Ba/baHa MpaBHa Mpaswia MNpuxeaTajy ca MopaiHux pasnora. Mako je
CpasMepHO MHOr0 Makbe MpocTopa MOCBETUO Pa3/IMKOBaky M3MeRY WMHTEPHOr acrnekrta
npuxsatarba Npasuia 1 MoOpa/iHOr ofobpasara U BpeAHOBaka fnpaswia, XapT je y TOM
nornesy vnak JoBo/bHO jacaH. Ca CTaHOBMLUTA je3nyke aHannse XapT npumehyje Kako
Ce VIHTepPHW acrekT nprixeartara npasuia He 03HauyaBa UCTOM TEPMUHOMIOTNJOM Kao OHaj
YHYTpallkM CTaB KOju BPeAHOCHO MpPOLeHYyje HEKO MpaBu/io. Y 0BOM APYrom cryyajy
KOpUCTe ce TEPMMHM MONYT ,,Ba/baHO", ,,AOCTOJHO NOAPLUKe”, ,,406p0", ,,U3BPCHO" UTA.
Takohe, XapT ynosopaBa Kako je MOrpeLHO WMHTEPHM acnekT npuxeaTakwa Mpasuia
WHTEPNpeTMpaTn Kao nuTawe ocehawa, Tj. MopaiHe o6aBe3HOCTM jep ,,ocehaTu ce
06aBe3HMM 1 UMaTK 06aBe3y HUCY UCTe CTBAPU, MaKOo Cy YeCTOo CriojeHe. omcToBeTuTr
WX, 3HAUMNO 61 MOTPELUHO TyMauuTh [...] MHTEpHM acnekT mpasuna“.”* XapT ¢ npasom
npumMehyje Kako je nuTare MOpa/IHOr ocehara He MpefcTaB/ba HU HYXaH, HW [OBO/baH
YCNoB 3a nocTojate 06aBe3yjyhux npasuna. OHO LWITO je MeRYTUM HY)KHO Aa MocToju
jecTe npwuxeaTtare MpaBuia, jep Tada MNOCTOjU MUCAOHW KPUTUYKM CTaB MNpemMa
ogpeheHMM obpacuMma noHallawa Kao npema 3ajefHUYKUM cTaHgapaumva. Taj cTas

ornefa ce Kpo3 KpuTuKy Tyher M BnacTMTOr MoHallatba, 3aXTeBMMa fAa Ce npasu/ia

" FopaH [ajosuh, ,,MpaBHa 06aBe3HOCT 1 Baxerbe npasa“, cTp. 105.
™ Ibidem.



MoLuTYjy, Tj. Aa Ce MOoHalLiakbe YrNoAo6M H1Ma, Kao 1 Yy Npu3Hakby fa Cy TakBa KpUTMKa 1

TV 3aXTEBN NETUTUMHN. >

[lo caja je nprKasaHo Kako je XapT AMCTaHUMpao nojam npuxeartara npasuna 'y
OAHOCY Ha eKCTEpHW W Ha BPEAHOCHW acnekT. Opyrum peyvmMa, NpukasaHo je LwTa
npuxsatarbe npasuia HUje, a ocTaje fa Ce Kaxe LITa OHO jecTe. OAroBop Ha MuTake
Kako XapT Ta4yHO pasyMe nojam npuxearara npasuia HUje HUMano nak, oyayhu ga Xapt
HUrge y CBOM pagy He Aaje aedmHuumjy Tor nojma. lNpema muli/bewy Koje je Beh
MCTaKHYTO Y Halloj NpaBHOj Teopwuju, XapT ce Hajonmxke npumMakao ofpeherwy nojma
npuxsararba npasusa ,,Kpo3 KOHCTaTauujy fa y CBakoM APYLUTBY U Yy CBAKOM TPEHYTKY
MocToju TeH3uja u3Melly OHMX KOju MpuxXBaTtajy M CBOJEBO/LHO capalyjy Y OfpxxaBarby
MpaBWia 1 OHWX KOjU OABaLlyjy NpaBuia 1 nase Ha X camo 360r 3anpeheHnx KasHu“.”
Cam ,,KBa/IMTET* MHTEPHOI acrekTa fnpuxsarara npasuna 3a Xapra Huje BaXaH, NoLTo
Cy MOTMBM KOjU YTUYY Ha afpecate Aa C WUHTEPHEe Tauyke MpuxsaTe npasu/ia BeoMa
pasHOBPCHU. OHW, pasyme ce, MOry OMTW, a YeCTO W jecy, MOpasIHX pa3fo3n, am TO
HMKaKo He 3HauuM [a OHW Mopajy 6uTK camo MopasHu, Beh mory 6uTtn wu gpyror
KapakTepa nonyT pasbopuTor npopadyyHa fa MOLUTOBake Mpaswnna AOHOCU BuLLE
KOPUCTN HEero LUTEeTe, HenpucTpacHe 3avMHTEpPecoBaHOCTM 3a [0OpobUT Apyrux,
POAMTE/bCKOr BacnuTara fa npasuia Tpeba nowToBaty Hall 3aTo LUTO Cy Mpaswna,
onoHalawa Apyrux npunagHuka sajegHuue uta. C apyre ctpaHe, ako ce npasuio cieam
camo 360r cTpaxa of 3arnpeheHe KasHe, HE MOXe Ce FOBOPUTW O MpuxBaTaky npasuia
3aTO LUTO M30CTaje WMHTEPHW acreKkT Kao [/1aBHW Ee/IEMEHT KOjU pasfinKyje HaBuKy W

npaBusIo, jep ce y TOM Ciy4ajy OCTaje camO Y OKBUPY EKCTEPHOT acrekTa npasusa.

> | bidem.

® Buau Copan [ajosuh, ,XapToBa Teopuja npasa — OCHOBHE LipTe*, cTp. 19. TELKO je 3aMUCUTK jeHO
OpywTBo rge BehuHa npunagHWKa mpuxeata CBa MpaBWia, a MarbKHa, C Apyre CTpaHe, ogbalyje csa
npaBuna. Y ctabuiHOM ApywTBy, pasyme ce, BehvHa npunagHvka nprxeata BehHy npasuna, LWTO 3Haum
[la yBeK MocToje npaBuna Koja Hehe 6UTK npmxeaheHa 0 CTPaHe HEKOT KO MHaye NpuxBaTta npaBua, Hp.
nyLlay Koju npuxearta BehnMHy npaBuia TewkKo he NpUXBaTUTK OHa Koja ra 360r HeroBe nyllayke HaBuKe
OVIPEKTHO Yrpoxasajy (nyLuere Ha OTBOPEHOM MPOCTOPY UCMpes 3rpage 4OK Mje Kuwa u LyBa XfiajaH
BeTap) WM Kao 4oBeka Bpehajy (Mpe3pmBun Morneam u pedn of cTpaHe Henywada), Te he mx Hajyeluhe
cneguTi camo 360r cTpaxa of 3anpeheHe KasHe.
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MowTo cam XapT Huje 6MO AOBO/LHO [eTasbaH Yy 06jalltbery Mojma MHTepPHOr
acrnekTa npuxeaTakba NpaBuaa, Tj. 3ay3MMarba KPUTUYKOT MWUCAOHOr CTaBa, HEroB
cnegbeHMK Hun MeKKOpMUK je paspagvo Herosy MoMano pyAuMEHTUpaHy Waejy.
MeKKOPMUK ce C MpaBoOM MuTa Kako XapT KOju je MpeLu3HO pa3fBOjuo eKCTEPHU W
WHTEPHW acnekT npasBwua, HWje NPUMETMO Kako Ce M MUCAOHW KPUTUYKM CTaB Takohe
cacToju Of ABa pasfimumTa efemeHTa. IpBK, KOTHUTUBHW €/IEMEHT, KOjW je Y CUHTarmu
,»,MNCaOHN KPUTWUYKM CTaB* O3Ha4yeH TEPMWUHOM ,,MUCAOHMW"“, OOHOCK Ce Ha CMOCOBHOCT
ajjpecara fa Ta4yHO pa3yme obpasal, noHallawa KOju MpaBwio CafpXu, Tj. Aa CXBaTu
y3ajaMHM ofHoc u3Mehy opapeheHnx OKOMHOCTM WU ofpeheHe pagwe. Lpyru, BO/bHM
e/leMEHT, O3HayeH TEPMUHOM ,,KPUTUYKK®, 0OyxBaTa >Ke/by WM CKNOHOCT ga ce Yy
Clyyajy HacTymawa TUX OKOMHOCTM, Takea pagma ¥ um3spwu.”’ [akne, npema
feTa/bHNjeM MeKKOpMUKOBOM Bufjery, Aa 61 npasuio Noctojano, NoTpebHo je Aa Takee
CK/IOHOCTM W Xerbe Oyay 3ajegHuuke BehnHM agpecata, MOWITO Ce OHe OfHOCe Ha

perynapHoCTV NoHallakba y OKBMPY HEKOT APYLUTBA, Tj. Ha eKCTEPHW acneKT npaBuna.

Ha oBom MecTy, npe HO WTO ce npefje Ha n3narake 0 Apyre [Be K/by4yHe Tauke
XapToBe Teopuje, 6uno 6M yMeCHO ykasaTuW f[a HWUCY CBa ApYLUTBeHa npaswunia WU
o6ase3Ha. ocToje Mpaswna, MOMYT Npaswuia fenor noHallaka, je3nyka npasuna wum
npaBuna MoLe Koja MpeacTas/bajy APYLUTBEHA Nnpasu/ia y npasoM, Masionpe OnucaHom
CMUCNY peuun, anu, ca fpyre CTpaHe, Ta npaeuna He cTeBapajy ob6asese. OHa fak/e HuCy
HaBWKe, NojefUHLM HAacToje Aa UX cnefe, OK Ha OCHOBY HUX KPUTUKY]Y OHe KOju UX ce
He npuapxasajy. [a 6v pasrpaHnyno npasuia Koja cTeapajy obasese y 04HOCY Ha LumMpu
CKyNn [PYLUTBEHMX MnpaBuia, XapT Ce MOHOBO OKPEHYO je3n4KOj aHa/nm3n Kako 6w
MOKa3ao fja ce y 0BMYHOM FOBOPY CamMo 3a Heka MpaBuia Kaxe fa Cy 06aBesHa.’® AKO
HEKO He MOLUTYje npasusia fIenor noHallamwa, 3a wera ce Moxe pehu aa je HeoTecaH U
HenpucTojaH, anu ce, 6ap no XapTy, Hehe pehun aa je ob6aBesaH ga Mx nowTyje. McTo

BaXM M 3a je3nuKa Npasuia UM HMP. MOAHA MpaBUNa, jep ce 3a Ty BPCTY APYLUTBEHMX

" Neil MacCormick, ibidem, cTp. 292
"8 Xep6ept XapT, ibidem, cTp. 142.
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npaBusa Kaxe fa nojeaunHumM Tpebda aa nx nowrtyjy, anm ce Hehe pehun fa cy o6ase3Hu aa

nx nowTyjy.”

LLita je oHAa, cem ynoTpebe pasMunTe TEPMUHOJOTUjE, KPUTEPUjYM KOju
npaBuna Koja Hamehy o6aBe3e pas/vKyje o oCTaIMX ApYyLITBeHUX npasuna? [a 6u Heko
npaBuio0 HameTano 06aBe3e OHO MoOpa Aa UCMYHWU jow Tpu fojaTHa ycnosa. [psBu u
HajBXXHUjW jecTe NOCTOjatbe CTa/IHOr M 030M/bHOI NPUTMUCKA APYLUTBA KOjU CTOjU M3a
npaBufa. Y3 0Baj rnaBHM YCNOB, Npounsnase u cnefdeha ABa — Takea Npaswia cmMaTpajy ce
BaXXHMM jep Cy HeOMXOAHa 3a OfpXKabe APYLUTBEHOT XXMBOTA U HEKOT HEroBOr BaXKHOT
acrnekrta u, nocneawe, fa noHalarbe Koje Ce HMMa 3axTeBa MOXKe GUTK Y MOTNYHO]
CYNPOTHOCTU C MHTepecMMa M XefbaMa camor agpecata. Kako cam XapT Kaxe ,,cmMaTpa
ce fa o6aBese M AY)KHOCTU KapaKTepUCTUYHO MOApa3yMeBajy OApuLare UK XPTBOBakbE
1 Ta TpajHa MOryhHOCT KOH(/IMKTa M3Mehy 06aBe3e 1 NIMYHOr MHTEpeCa je HeLTOo WTo Y

CBUM [PYLUTBMMA W1 MPABHUK 1 MOpaNCTa CMaTpajy HopmanHoM nojasom*.*

2. 3. MpaBo Kao CKyN NPUMapHUX 1 CEKYHAAPHUX NpaBuia

XapT je pa3Bujarby Maeje npasa Kao CKyna npuMapHnX 1 ceKyHAapHUX npasuna,
naeju Koja nNpeacTe/ba jefaH Of K/bYYHMX KOHLEnata y OKBUPY HEroBe Teopuje,
NPUCTYNNO Ha reHeasIoLKN HauMH - OMMUCOM MPUMWUTUBHOI ApyLITBa 6€3 pa3BujeHor
npaBHOr cucTema. Taj OMMC Koju je jeaHWm AaenoMm 6GasvpaH Ha pesynrtatMMa

MPaBHOMNCTOPUJCKMX M aHTPOMOMOLLKMX MCTpakuBara,> XapTy je Mmocnyxuo Kao

™ Bugn Roscoe E. Hill, ,Legal Validity and Legal Obligation“, The Yale Law Journal, Vol. 80, No. 1,
1970, cTp. 61-63.

8 X ep6ept XapT, ibidem, cTp. 147.

8 Buau ibidem, cTp. 151. 1 gasbe. XapT ce y 0BOM /eNy CBOje aHa/Iu3e ocnatba Ha cnefeha MCTpakuBarba:
Bronislaw Malinowski, ,,Crime and Custom in Savage Society”, Kegan Paul, Trench, Trubner & Co. Itd. -
Harcourt, Brace & Company, inc., New York — London, 1926. Arthur Sigismund Diamond, ,,Primitive
Law*, Longmans Green & Co. London, 1936. Karl Nickerson Llewellyn, Edward Adamson Hoebel, ,, The
Cheyenne Way: Conflict and Case Law in Primitive Jurisprudence”, W.S. Hein & Company, 1941.

51


http://www.google.rs/search?tbo=p&tbm=bks&q=inauthor:%22Karl+Nickerson+Llewellyn%22
http://www.google.rs/search?tbo=p&tbm=bks&q=inauthor:%22Edward+Adamson+Hoebel%22

CreunMguyYHO MeTOAO/MOWKO CPeacTBO Y  pacBeT/baBatby HajKapakeTPUCTUYHUjUX

CBOjCTaBa W efleMeHaTa OHe coLujasiHe CTPYKTYpe KOjy YiHM npasHm cuctem.®

Nako cy Mmehy/byAcKM OAHOCKM Yy OKBMPY APYLUTBEHE CTPYKTYpWU OBe BpCTE
YrNaBHOM perynucaHy obuyajuma, XapT y CBOjOj aHa/IU3WN HE KOPUCTU TEPMUH 06MYaj,
Beh TepMUH ,,MpuMapHa npasuna o o6asesama“.®® Mpasuna koja ypefyjy ogHoce y
Ma/IMM MPUMUTUBHUM 3ajefjH1LLIaMa CafpXKe pasninunTe BpPCTe 3abpaHa Kojuma ce LWTute
OCHOBHa /byfcKa [obpa MonyT >XWMBOTA, 34paB/ba, MMOBMHe. Be3 o0BMX 3abpaHa,
3ajeIHUYKM XXMBOT JbyAM KOjU CY MO Cebun CKMIOHW Hacusby, Kpahu, npesapu u cil. He 6u
6vo moryh. OBakBa jeJHOCTaBHa (hopma [pYyLUTBEHE KOHTPO/Ie pe3epBucaHa je camo 3a
Masie 3ajefHuULle Yy CTabUIHOM OKpYXewy Y KOjoj Cy J/byauM Be3aHU CPOLCTBOM,
3ajeAHNYKMM BepoBarMMa U ocehajeM npunagarba Toj 3ajeAHnuun, jep 6u ce y 610 Kojoj
Behoj 3ajeAHMUM MOKasasna Kao HenogecHa. HemoAecHOCT NIeXM Y UMbeHUUM [a Taksa
npasuna He hopMmpajy jeaaH cuctem, seh npefacTas/bajy CKyn ctaHgapia Koje Ha okyny
APXW caMo TO fa UX NpUnagHULM TakBe 3ajefHuLEe Npuxeatajy. Y cryyajy CymMhe Unu
HefoOMYyLe Yy Mornefy LWTa Cy TayHa MpaBwna 3ajefHuLE WM KOjU je TayaH [Aomallaj
ofpeheHor npaswufa, He MOCTOje Mpoueaype Koje 6U Te CyMme OTKIOHWMe. Taj
HepocTaTak KapakTepucTU4yaH 3a je4HOCTaBHY APYLUTBEHY CTPYKTYPY NpUMapHUX
npaBuna XapT Haswea Heogpeherowhy.® [lpyru HegocTaTak jecTe cTaTwUuKM KapakTep
OBe BpCTe npasBwsia. HacTaHak, nNpoMeHa W yKufake OBaKBMX MpaBuna Mnogpasymesa
BP/I0O Ayr U Cnop npouec, jep He MOCTOje CpefcTBa Kojuma 6w ce npasusia CBECHO
npunaroguna MPOMEeHEHNUM APYLUTBEHUM OKO/IHOCTMMa ako 6u [0 HMX [4OLWio.
KoHauHo, Tpehu HepocTatak OBe jefHOCTaBHe (hopMe jeCcTe HeeKaCHOCT AUYy3HOTr
[PYLUTBEHOI MPUTUCKA Y3 NOMOh Kojer ce npaswna ogpxasajy. C jefHe CTpaHe, He

NnocToju NocebHO oBnawwheH opraH Koju 61 HEONo3nBO 1 ayTOPUTATUBHO OAPEANO Aa /v

8 Byn MopaH [ajosuh, ,MpasHa 06aBe3HOCT 1 Baxkere npasa“, cTp. 109.

8 Onpaepatbe 3a oAcTynmare 0f yob6uuajeHoOr o3HauaBarba perynauuje COUMjanHUX OAHOCA Y OKBUPY
NPUMWUTUBHUX 3ajefHMLa, XapT NpOoHaiasn y KOHCTaTauuju fa y MOLEpPHO BpeMe TepMUMH 06K4aj 4ecto
nojpasymeBa MheHe Aa Cy 06MuajHa npasBwia BeOMa CTapa M fa MX 3a PasfiMKy 0f HEKMX ApYrux
JPYLUTBEHNX MpaBuUna, NpaTu Makun APpYLWTBEHW NPUTKUCAK, Na 360r n3berasarba 0BUX UMNAMKaLmMja, XapT
KOPWCTY ApYrv TepMuH. XepbepT XapT, ibidem.

8 Ibidem, cTp. 152.
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je HeKO MpaBuso NPeKpLLEHO, AOK C Apyre, CMeLCTBEHO, He MOCTOjW HY CheLmjasm3oBaHm
opraH Koju 6u nNpMMEHUO caHKUMjy Y Chyyajy npekpllaja npasuia, Tako ga je
KaKHbaBare MPenyLITeHO 3aMHTepecoBaHVM MojeauHUMMa (HMpP. KpBHA OCBETa) WM

rpynu y LenuMHmn (Hnp. nHY).

XapT cmaTpa fa je Ce HaBefeHW HefoCTauu OBaKBe HajjefHOCTaBHMje (hopme
APYLUTBEHE CTPYKTYpPE MOry OTK/IOHMTW ako Ce MpuMapHUM fpasuivMa 0 obaBesama
[0fajy T3B. CeKyHAapHa MpaBuia Koja Cy CacBMM Apyre BpcTe. YBONeHheM CBake
nojeaviHe BPCTe CEKYHAAPHMX MpaBuia Kojuma ce 0TKMamajy CBaku MojefAnHN HeaocTaum
ce, Kopak Mo Kopak, U3 jeAHOr NpeTrnpaBHOr CBETa NPUMapHMX NpaBuna nNpenasn y cBeT
npaBa, JOK Cy Ta CpefcTBa Yy3eTa 3ajefHO ,,[0BO/bHA [a PeXWUM CacTaB/beH CamMoO Of

NPYMapHVX NpaB1aa NPETBOPE Y OHO LUTO HECTIOPHO jecTe NpaBHM cucTem™.®

MMowTo je [eTeKTOBaO TpW rNaBHA HeAOCTaTKa, XapT Harfalwasa Kako MocTtoje
TPV OCHOBHe BPCTe CEKYHAAapPHMX MpaBuia Kojuma ce HaBefeHW HefocTaun OTKNamwajy.
MpBy BPCTY 4MHW ,,NpaBuno npusHawa“ (rule of recognition)®, kojom ce oTknawba
HeogpeheHocT, 6yayhn fa OHO npeacTaB/ba Kpajibi KPUTEPUjYM MO KojeM ce yTBphyje
BaXKetbe, OAHOCHO HeBaXKewe CBMX OCTaMX MpasBwunia cuctema. Kako je npasuno
NMpu3Hawa jeflaH o, K/bYUYHUX KOHLenaTta XapToBe Teopuje, 0 keMy he BuLLe peun 6Utu

Yy HapeHOM Ofie/bKYy.

[lpyrom BpCTOM CEKyHAAapHMX MpaBuia OTKMaka ce npobniem ctaTuyHocTu. Ty
BPCTY CeKyHAapHUX npasuna XapT Hasuea npasunia npomeHe (rules of change), nowTo

OHa fAajy osnawherwa 1 ogpehyjy npouesype 3a LOHOLLEeHwe HOBMX mpasunia. OHa ce

% | bidem, cTp. 153.

% MocToje Tewkohe fa ce TepMuH rule of recognition NpeLW3HO NpeBede Ha CPMCKM jesuk, 6yayhu aa
MOXe [ia Ma BOCTPYKO 3Hauere: MpaBuio npusHasara v npasusio npenosHasarwa. Cam XapT My npujaje
06e ynore. Kaga ce nocmMarpa kao mpaBuio Koje Mponucyje MocTymak v HauWH 3a CTBapare W yKuiare
npasuna, rule of recognition 6u nMano 3Hayere Npasuna NpU3HaBama. An, Kaga ClyXXun Kao CpefcTso 3a
NOeHTU(MKOBaKE, MNperno3HaBake NOCTojehrx npasuna npaBHOr CUCTEMa MM Kao TecT 3a YTBphumBare
HUXO0BOI BaXeka, rule of recognition 61 nMano oBo Apyro 3Hauvewe. [akne, HajaaeKBaTHWjKU MPeBof 6u
610 ,,NpaBMIo NpM3HaBara/Mpeno3HaBarba“, ann he ce yMecTo 0Be NpeLmsHe, ann porobatHe CMHTarMe y
[a/beM TEKCTY KOPUCTWUTWU Y Hawloj npasHOj nuTepatypu Beh ogomaheH TEPMUH ,,MpaBUIO MpPU3HaHa“.
Bwaw Mopax dajosuh, ibidem, cTp. 110.
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O[HOCe Kako Ha jaBHe cyb6jekTe (nNpaBu/ia 0 3aKOHOAABHO] M ypeabohaBHOj npouesypn),
Tako W Ha npusaTHe cybjekTe MOMOhy KOjUX OHW MOry fAa YBOAE HOBa W Memajy
noctojeha npaswia Koja perynuily winxosa npasa n ob6asese (HMp. Npasuia 0 CKnanarwy

YroBopa, CacTaB/batby 3aBeLLTarba, CKnanawy 6paka uta.).

Mpobnem HeeUKacHOCTM Kao MOCNeAtM HefocTaTak OTKMakwa Cce MpasuinMa
npecyhmneara Koja UnHe Tpehy BPCTY CeKyHAapHux npaswunia. OBa npasuna osnawhyjy
nojeavHue fa Yy KOHKPETHUM cuTyauujamMa [OHOCEe ayToOpUTaTMBHE OANyKe KojuMa
yTBphYjY Aa N1 je AOWNOo 4O NpekpLuaja HeKor mpuMapHor npaswna. Mopeg Tora wTo
oApehyjy koja nuua cy osnawheHa ga npecyhyjy, oBa npasuna AeuUHULLY N CYLACKM

MOCTYNaK Kao 1 Haf/IexHOCT 3a CrpoBoherbe caHKLuja.’

OHO WTO yHOCK 3abyHY Yy XapToBY KOHUEMUMjy MPUMapHUX U CeKYHLAPHUX
npaBua jecTe LWITO UX OH Ha pPasIMYMTM MeCcTUMa pas3nuunTo ofpehyje. Mpe aHanuse
NPUMUTUBHOT, NPeAnpaBHOr ApywTBa, XapT NpUMapHUM MpaBUIMMa Ha3vMBa CBa OHa
Koja yTBphyjy 06aBe3e, Tj. 04 /by[M 3axXTeBajy [a HEWTO YMHE WU Aa ce Y3OPXKe of
UMHbEHA, [OK CEeKYHAApHUM O3HayaBa OHa Koja noBepasajy oBnawhewa (jaBHa K
npueBaTHa) MOLITO Ce HMMa oApehyjy /mua Koja mMory fa creapajy HOBa npumapHa
npasufa, fa ykugajy vam Mewbajy nocrtojeha v fa Ha pasinymTe HaumHe yTuyy Ha
HMXOBY MPUMEHY WM OApefe HUX0B fomallaj. MNprmapHa npasuna TUYY ce [enawa,
YK/bYUyjyhn 1 (usmuke pagrwe M NPoMeHe, a CeKyHAapHa ypehyjy pafhe Koje He
nozpasymeBajy camo pu3nyKe NoKpeTe U NPOMeHe Y (P13NYKOM CBeTY, Beh 1 CTBapare 1

NPOMeHY AyXHOCTH Unn obasesa.®

HewTo KacHuje, HakOH W3HeTe aHaM3e U oObjallkbera HauMHa Kako ce
npesasunase HefocTaTuM MPUMUTVBHE APYLITBEHE perynauumje, XapT 3ak/bydyje Kako
CeKyHAapHa npaBuna, Wako MehycoBHO pa3nnMunTa, MNaK WMajy  3ajeaHunuKe
KapaKeTepuCTUKe 1 Be3e Koje nx nosesyjy. OHa ce CYLUTUHCKIN Pas3nnKyjy o npruMapHuX

Mo TOMe LUTO Ce MpumapHa OfHOCe Ha pafHe Koje MojefuHUM Mopajy U He mopajy Aa

8 Xep6epT XapT, ibidem, cTp. 153.
8 |bidem, cTp. 141.



YMHe, [OK Ce CeKyHAapHa OAHOCe Ha cama npuMapHa npasuna. ,,OHa ypehyjy HauvH Ha
KOju ce KOHayHO YTBphyje Koja Cy TO mpasuia 3aucta npvmMapHa npasunia, Kao v HauuH

Ha KOju OHa HacTajy, Metbajy 1 YKuaajy ce, Te Kako ce yTephyje uxos npekpiuaj”.®

Opamax nafa y o4uM Kako ce oBe fiBe AMCTUHKLUMje MefycO6HO He noayaapajy, jep
y MpBOM CMWC/Y MpuMMapHa Cy OHa npasBuna Koja Hamehy o6aBe3e, a CeKyHAapHa
[ofervyjy osnawwhera, JOK Cy Y APYrom CMUCY NpUMapHa oHa rnpasuia Koja ce ogHoce
Ha MoHallake, a CeKyHapHa OHa Koja ce 0AHOCe Ha Apyra, Tj. MpMMapHa npaswna. Tako
npousnasu fa OHO LUTO je Y MPBOM CMUC/Y NPUMApPHO NPaBunIo y APYroM CMUCTY MOXE
6uTK cekyHaapHo. ,,Haj6orbm npumep 3a To Cy npasBwufa Koja onawhyjy nojeaunHue ga
caumHaBajy yroBope ¥ TecTaMeHTe — Yy jefJHOM CMWCMY OHa Cy CEeKyHAapHa, jep Cy TO
npasuna Koja aajy oBnawhera, v y Apyrom cy npumapHa, jep ce 04HOCe Ha NnoHallamwa

a He Ha gpyra npasuna“.®

Mako ce MHOrM XapToBM KpUTUYapy 1 cnefdeHnum cnaxy fa je AUCTuHUMja Ha
npuMapHa 1 CeKyHZapHa npasusia BeoMa MjofHa y aHainsn npasHoOr qeHomMeHa, 360r
HEKOH3WUCTEHTOCTM Te AUCTUHKUM]E, Hekn of wumx, nonyt Captopuca (Rolf Sartorius),
bobua n Pa3za (Joseph Raz) cy npobanu fa fAonyHe WAM perHTepnpeTupajy Ty XapToBy
Tesy. CapTopuyc Tako npeanaxe, fpema COMNCTBEHWM peynMa, [LOHEKNIe XnopuaHy
ONCTUHKUM]Y U3Mel)y KOHCTUTYLMOHANHWUX MpaBuia npoMeHe, npecyfhrsara 1 npasuna
npu3Harba Koja 3ajeHo YMHE CKYN CeKYHAApHMX NpaBuna 1, ¢ Apyre cTpaHe, NpUMapHUX
npasuna, Tj. NpaBuna Koja Hamehy AY)XXHOCTM MM AoAe/byjy oBnawhera NpuBaTHUM
ocobaMa M KOja MOTy MOCTOjaTW He3aBUCHO Of ceKyHaapHux npasuna.™ Ha cnnuad
HauvH 1 bobuo Hyaun CBOj CUCTEM pasfBajarba KOoju ce CBOAM fa Ce npumapHa npasunia
OJHOCE Ha MOHallake, [OK Ce CeKyHapHa npaBuna OfHOCe Ha mpumapHa npasuna.*

Maga HM NpefnoXeHa MoGosbluakba Yy Koja ce Ha 0OBOM MecTy Hehe Ay6rbe ynasutu,

% | bidem, cTp. 153.

% FopaH [ajosuh, ibidem. VicTu npumep HaBogm 1 Muommp Matynosuh, , XapToB Mogen npasa“, 360pHUK
MpasHor thakynTeTa Ceeyunnmwitay Pujeuu, rog. 4, 1983, ctp. 118-119.

%! Rolf Sartorius, ibidem, str. 137-138.

2 Hop6epTo B0O6MO, ,,MprUMapHe HOpMe 1 ceKyHaapHe HopMe“, y HopbepTo Bo6uo, Eceju u3s Teopuje
npasa, npesenu Hukona Buckoswuh n XXusko Ax3ynoswh, Jloroc, Cniut, 1988, cTp. 66-68.
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MMajy CBOje HefoCTaTKe, YMHM Ce Aa Yy MpaBHOj Teopuju A0 caga Huje noHyheH 60/bu
MOAen Of jeAVMHCTBa NPUMapHUX W CEeKyHAAapHWX MpasBwufia, Kojum 6u  ce
WUHCTUTYUMOHaIHA (NMOCTOjare 3BaHUYHMKA) U cucTemcka (MpaBuio MpusHakba Kao
JeOUHO OpUTMHEPHO M OCTasla Kao AepvBaTWBHA Mpaswia) npupoga mnpasa 60/be

o6jacHuna.”®

2. 4. MNpaBunno npunsHawa

Tpehn rnaBHW M HajBaXHWJU efleMeHT XapToBe Teopuje npasBa jecTe mojam
npasufia npusHawa. MocTaBMBLUM TEOpWjy APYLUTBEHUX MpaBuia, XapT je OTBOPMO
MPOCTOp 3a yTemesbere CBOI OPUTMHANHOM KOHLENTa npaswia npusHawa. Kao wro ce
MOXe 3aK/byUnUTU 13 MPETXOAHMX pPefoBa, Teopuja APYLUTBEHNX NpaBuia HUje CrnocobHa
Aa 06jacHM nocTojakbe NpaBHUX NpaBKa, Maja HtheHa CBpXa W Huje y TOMe, HanpoTuB.
HbeH OCHOBHM UMb je 6MO fga XapTy NPYXW TeOpujcke OCHOBE 3a KOHCTUTYMCaHE
HEroBOI OPUIMHAIHOT KOHLLENTA - Npasuna npusHarwa. CaMo npasusio rnpusHamwa jecte
jeflHa BpCTa couujanHor npaswuna, npeunsHuje, je4HO KOHBEHLUMOHAIHO MpaBuio Koje
CNYXM Kao KpajkW TeCT, Kao Noc/eftba Nposepa Aa /in ce HeKO Npasuio MoXe cMaTpaTy
npaBHUM Npaswiom. be3 Teopuje ApyLUTBEHUX NpaBuia, XapT He 61 ycrneo y Hamepu ga
CBOjy MO3UTUBUCTUYKY TEOPWjY YTEME/bM BaH NOjMOBA CWIE N HABUKHYTE MOCYLLHOCTH,
360r Koje je pasnoXHO KpUTMKOBaO OCTMHOBY MMMepaTuBHY Teopujy. Kao wTo je y
MPEeTXO04HOM 0fe/bKY HarnoMeHyTO, XapT npaBu/io Npu3Harba cxBaTa Kao jeaHy NoABpcTy
[PYLUTBEHUX MpaBu/ia, Y CMUC/Y Herose Teopuje ApyLITBEHWUX npasuna. Caga Ha 0BOM

MecTy Tpe6a 0AroBOPMTU Ha NTatLe LLTA je 3anpaBo NpaBW/Io NpK3Hatba.

MpaBuio npusHamwa je YyHAaAMeHTa/IHO MPaBUI0 KOje cagpXXu KpuTepujyme 3a

I/I,quTI/I(pI/IKOBaI-be CBUX OCTa/INX NMPUMapHUX N CEKYHOAPHUX MpPaBuia NpaBHOI CUCTEMa

% Buau Copan [lajosuh, ibidem, cTp. 112.
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- OHO je ApYLUTBEHO, HajBU1LLIE M KpajHe NPaBWO Koje YTBphyje yCnoBe Baxetba NpaBHMX
npasufa. Y cknagy ca CBOjOM TeOPMjOM APYLUTBEHUX MpaBusia, XapT Kaxe ga npasuio
npusHara ,,MoCTOjU CamMO Kao C/OXEeHa, aM HOPMa/IHO YycarnalleHa npakca Cy4oBa,
3BaHUYHMKA W MPUBATHUX MUA Y WAEHTUMMKOBakwY npasa, ynyhuBaweM Ha W3BECHe
kpuTepnjyme*.®* HberoBa ocHOBHa (hyHKLMja jecTe fa Ofpeay OMLLUTe YCOBe KOje Heka
npasHa O4JlyKa Mopa fAa 3a[0B0/bM, a 38[0BO/bEE TUX YC/I0Ba Ce CMaTpa ,,MPecygHOM
NOTBPAHOM MWHAMKAUMJOM [a je Yy MuTawy NpaBuno rpyne u3a Kojer he crajatu
coumjasiHn MpUTMCaK Koju Ta rpyna BpLuM“.95 Apyrum peunma, npasuio MpusHakba
ofpehyje Kputepnjym nomohy Kojer je moryhe ogpeamTi aa v je HeKO NpasBuio NpasHO

npaBuno, a TUMe U f1eo NpaBHor cuctema.*

MpaBUnO NpU3Hata je HajBulie MpPaBMIO MpPaBHOM CMCTEMA MOLUTO CaapXu
KpuUTepujymM MpaBHOCTYM 3a CBa fpyra npasuna npaBHOr cucTema Koja Hamehy o6aBese
nn goferbyjy oenawhera.”’ MpumapHa 1 cekyHAapHa npasHa Mpasiia CBOje Bakere
Lipre 13 npaBMna Npu3Hakba M OHa He Mory GUTU [epormpaHa npaeuaMMa Koja 6u 6una

Baxkeha Ha OCHOBY Hekor Apyror npasuna.®

Ha ocHOBYy peuveHOr npousfnasu fa je npaBunO MNpusHakba Kpajibe npaBuio
MpaBHOr CUCTeMa MOLITO He MOCTOjU HEKO ApYyro npasuio Koje 6u oppehmsano
KpUTEPUjyM BaKerha MpaBuia Npu3Hawa. Y TakBOM Clyyajy, Aa MOCTOju TO APYro
npaBuno, oHAa 61 ce OHO cmaTpano KpajbuM CBe 40K Ce He MOoCcTaBM NTake Ha OCHOBY
KOr MpaBuia OHO BaXW W TakKo y Hegorned. 36or Tora XapT 06aBe3HOCT npaBuna
npu3Harba He 3aCHKBa Ha MOCTOjaky HEKOr APYror npasuna - 3a NPaBUIO MPU3HaHa ce
He MOXe NUTaTh Aa in BaXKn uau He, Beh camo Aa fiv NocToju, oK Herosa 06aBe3HoCT,
CIMYHO 06aBe3HOCTU MPUMMApPHUX MpaBuia Koja Hamehy [AY>KHOCTW, MPOMCXOAN U3

YMHEHULE Aa je oHO npuxBaheHo Yy npakcu. OAroBop Ha OBO APYro NuTatbe - Aa /n

% Xep6epT XapT, ibidem, cTp. 1609.

% | bidem, cTp. 154.

% Muomup Martynosuh, ,,Je3nk, Npso 1 mopan®, cTp. 124.

%" | bidem.

% opaH Oajoswh, ,,XapToBa Teopuja nNpaea - OCHOBHe LpTe”, cTp. 21.
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npaBuI0 NPU3HaHa NoCTOjU, HUje CTBAp CarnacHOCTV C HEKUM BULIMM Npasuiom, Beh je
TO (hakTU4Ka cTBap. 360r TOra ce Kaxe fa je MpaBu/iO MpuUsHawba jefHO OPUrMHEPHO
npaBuno y XapTOBOM CXBaTawy MpaBHOI cucTeMa, 6yayhu [a je OHO M3BaH yTuuaja CBUX

ocTanux npasuna.®

MpaBMNoO Npu3Haka Ce pa3nKyje of ApyLWTBa A0 APYLITBA M MOXe MMaTy
pasnnunte 06/MKe. Y HeKOj jelHOCTaBHOj 3ajefHuUM, TOe je jeAUHWN ApXKaBHWU ,,opraH‘
cTapelLlvHa Te 3ajegHuLEe KOju y CBOM 3anoBefatby HUje orpaHuyeH HUKaKBUM MUCAHUM
AN HENWCaHMM MpaBUAMMA UK 06MYajuMa, NPaBUNO NPU3Haka TOr cucTema 6m 6mno
[a je NpaBo CBe OHO LUTO HapeAu CTapeLlrHa 3ajegHuue. Y MHOrMM apXamyHUM npaBHUM
CUCTeMMMa, NPaBUIO MpU3Hakba Cy YNHWUAWM ayTOPUTATUBHU MOMUC WU TEKCT APEBHUX

MpaBuia 1 OHO je YecTO GWUN0 YKMecaHo Yy jaBHM criomeHnk.'®

[aHac, y MogepHUM
NpaBHUM cUCTEMUMA ,,KPUTEPUjYM 3a MAEHTU(UKOBaKE [NpaBa] pasrpaHar je u 06MYHO
YK/byuyje M1UcaHW yCcTaB, YNkeHWLY Aa je NpaBnao JOHETO Y (JopMM 3aKOHOLABHOT aKTa

WK cyackux npeteaeHara.

MpaBuno npusHaka He Mopa 6UTU UCKbYYMBO (hOpPMasiHE NPUPOAE, jep OHO He
mMopa camo fa ofpefyje HauMH Ha Koju ce Baxkeha mpaBwfia cucTema ycBajajy wam
cTBapajy, Beh MOXe fa cagpXuW W Heke CYCMNCTaHTMBHe MOpa/iHe BPeAHOCTM Wn
NpVvHUMNe npaBefHOCTM. XapT HaBoAM npuMep npaBHOr cuctema CjefHUHEHNX
Amepunuknx [pxxasa, rae cy TakBu NPUHLMNM cafpXKaHu y oapeheHM yCTaBHOMpPaBHUM

orpaHnyersima. %

XapT HarnallaBa Kako Ce Yy CBAaKOAHEBHOj MpakCy MpaBHOI CUCTEMa MpaBu/o

MpU3Hakba PeTKo Kaj M3puye U Aa Hajuewhe HWje eKCNAMUMUTHO (hOPMYNNCAaHO Kao

% Bugw MopaH [ajosuh, ,MpaBHa 06aBe3HOCT 1 Baxere npasa“, cTp. 112-113.

100 M ep6ept XapT, ibidem, cTp. 154. Moxe 6UTM CMOPHO 3alUTO je XapT KOpUCTMO OBaj 3aMMULLLEHM
npvmep, Kaja je NpaBu/io Npr3Hakba KapakTePUCTNYHO 3a MOAEPHE CUCTEME & He apXanyHe MopeTKe.

1% | hidem, cTp. 160.

192 OBo je M3y3eTHO BaXKHa TauKa XapToBe KOHLeMNLMje npaBina NprsHatba, NOroToBo crnpam [BopKMHOBE
[lECKPUNTUBHE KpUTKKE, Te he 360r CBOje BaXXHOCTW Yy HacTaBKy TekcTa y geny Il 2. 3. nocseheHoM
[eCKPUNTUBHO] KpUTULM BUTK fofaTHO paspaheHa.
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npasnno.® Anu ako npasnno NpusHara Hajuellhe HKje NCKa3aHo, MOCTaB/ba Ce MUTarbe
Kako Ce OHO MOXe nperno3HaTu. Kako je Beh peyeHO, NOCTOjare npasuia npusHawa je
(pakTMyKa CTBap M XapT WMHCUCTMpa Ha TOMe [a je OHO BpcTa Mpakce cyfosa W
3BaHMYHKKa, Tj. jefHa BpcTa obuyajHOr npasuna. V13 Tora npounsnasu ga je Kputepujym
3a naeHTUMKaunjy o6aBe3HOCTV npasuna MpuUsHawa Yy Herosoj npuxsaheHOCTU of
CTpaHe npaBHMX Cyb6jekata. Kao M CBako [PYLUTBEHO MPaBWIO OHO Ce Mpuxsara U
MPaKTVKyje C WHTEepHEe Tauke rneguwiTa WM Kako XapT WUCTUYe, MpaBu/io MpusHamba
mMopa 6uTu eqpekTMBHO npuxBaheHOo Of CTpaHe CyAuja U 3BaHUYHWMKA Kao 3ajefHUYKM

jaBHW CTaHfapA HWXOBOT NoHaLlarba. %

XapToBa aHanM3a npaBu/a Mpu3Haka, Kao M Mojena CBUX Npaswia npasHOr
CUCTEMa Ha MpvMapHa W CeKyHAapHa, OCTaB/bajy Heaoymuly Yy NOornefy Herose
Knacugukaymje. Cam XapT HM Ha jefJHOM MECTY MpaBu/Io Npu3Hawa He ofpehyje jacHO
HW Kao NMpMMapHO, HN Kao CeKyHAapHo, a UMajyhn y Buay Aa je u cama AUCTUHKLMja
npaBufa Ha NpMMapHa M CeKyHAapHa BULLECMWC/IEH], MUTakbe Knacudukalmje npasuna
npu3Hama ce Nnokasyje Kao NpUINYHO KOMMAMKOBaHO. AKO ce nofe of ofpehewa fa cy
CeKyH/apHa npasuna oHa Koja Ce 04HOCe Ha fpyra npasuna, oHAa 6y NpaBnio Npu3Harba
6uno cekyHaapHo.'®. C apyre cTpaHe, npaBuno MpusHarma y MHOroMe nogceha Ha
npasuia NPUMUTUBHOI NOpeTKa Koja Hamehy obaBe3e jep HMXx0Ba 06aBE3HOCT NEXMN Y
UMHEHMUM Aa cy npuxBaheHa, Te 6V ce NpaBWI0 MPU3HaHa Tako MOFI0 CBPCTaTU Y

npumapHa npasuna.’® 3a camy Temy oBor paga, nuTake Ja M je NpaBMno NpusHarba

1% | pidlem.

104 XapT naje go6ap Npumep nopeaehu NpaBuio NpU3Harba C MPaBUIOM CIOPCTKe Urpe Koje oapehyje Kaga
je MOCTUIHYT norofak. Y TOKY HEKOr CMOPTCKOr Meya, OnwiTe MpaBuio Koje yTBphyje paame Koje cy of
3Hayaja 3a pe3ynTar (MoeHn, CETOBM UTA.) PETKO je hopmynuncaHo, Beh ce HaMecTo Tora OHo ynoTpebrbasa
0[] CTpaHe cyauja 1 urpava ga 6u naeHTMGUKoBaan nojeauHavyHe MOMEHTE KOju Cy BUTHU aa 61 ce Meu
Jobno. Kao n y npaBy, Tako M Ha CMOPTCKOM TepeHy, KOHCTaTauuje cyauje Wam 3anucHuyapa Kao
CMOPTCKUX 3BaHUYHMKA MMajy ayTOpMTaTMBHM CTaTyC M TO Ha OCHOBY ApYruX npaBufa Koja My Taj CcTaTyc
npunucyjy. Ibidem, cTp. 86

1% Byuan Guido Fasso, ,,Historie de la Philosophie du Droit - XIX et XX | siécle”, L.G.D.J., Paris,
1976, str. 235, Kocta Yasowku, Pagmuna Bacuh, ibidem, cTp. 40, MNopaH [ajosuh, ,,MpaBHa 06aBe3HOCT K
BaXkKewe npasa”, cTp. 115.

1% Mpema Pasy, npaBuno npusHarwa Hamehe 06aBesy jaBHUM CNyXGeHULMMA KOjy NpUMerbyjy npaso Aa
NpU3Hajy 1 NpMMeryjy caMo OHa npaswusia Koja yAoBo/baBajy ogpeheHnM KpuTepujymmma Baxkera Koja cy
npeasuheHa camyM NpaBWiOM NPU3Hawa. Y ToM cMucny Pas uctuye fa ,,XapT NpaBuno NpusHarba Kao u
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CEeKYHZapHO W/iM NMPUMapHO He Mopa fa byae of npecynHe BaKHOCTW. OHO LWITO je cripam
[BOPKMHOBE KPUTNKE MHOI0O BaXXKHW]e jecTe Aa M je XapT y3 nomoh npasuia npusHama
yCrneo Aa passuje LefI0BUTY MpaBHY Teopujy KOjom 61 ce NpaBuIHO onucao ofabpaHu

npeaMeT, Tj. MO3UTVUBHO MPaBo, LUTO he 6GUTW M3N0XKEHO Y HAPEAHOM OE/bKY.

3. NpaBHKU cucTEM

MowTo cy M3HeTa TpW rNaBHa KOHLENTa XapToBe Teopwuje, BpeMe je fa ce
nposepn ga nm je nomohy wUX XapT ycneo Aa passuje LENOBUTY TeOpujy MpaBHOr
cuctema. Kao nakmyc Kojum 6u ce uM3BpLIMNa Ta nposepa nocnyxuhe Pa3oso
CTaHOBMLUTE A3, Ca aHAIMTUYKE Tauke rfeAmLTa, KOMM/eTHa Teopuja NpaBHOr cUcTema

Tpeba fa cafpXu peLlera 3a cnefeha yetmpy npobnema:

MpBu npobnem jecTe npobneM nocTojawa NpaBHOr cuctema. lNMpaBHa Teopuja
Tpeba aa oapean Kputepujyme nomohy Kojux 6u ce yCTBpAUIO TO MNOCTOjaHe, Kako 61 ce
jacHo pasnnkoBao noctojehn NpaBHU CUCTEM Of OHUX KOjU CYy Hekafda noctojanm (Hnp.
npasHu cuctem Ctapor Puma) nnu, nak, HMKaga H1ucy noctojasim (HNp. npaso MNnaTtoHose

ngeanHe apxase). Takohe, 0BM KpuTepujymmn Tpeba Aa MOKaxy Kako ce MeRyco6HO

OCTa/1a CeKyHAapHa npasu/ia YecTo CYnpoTCTaB/ba NpUMapHUM MpasuavMa Koja Hamehy ob6aBese. Tako
u3rnefa fa npasuno rnpusHawa He Hamehe o6aBese Hero osnawherba. Ty Xunotesy nogynvpe cnegehom
peyeHnLOM: y oapeheHUM OKoNMHOCTMMA ... MpaBuno npecyhueara Takohe he 6UTK NpaBUNoO NpU3Hamwa’.
MehyTum, NOTAYHO je jacHO Aa TO HMje 6una XapToBa Hamepa, Kao LUTO MU je OH TO U MOTBPAMO. Y CBOjOj
KiM3n XapT objawitbaBa fJa caMO 3aKOHM KOju Hamehy [Ay)KHOCTM MoOry OuTW o6uuyajHa npaBuna
[customary laws], goK Npema HeroBoj Teopuju, 3aKOHW Koju Aoferbyjy oBnawwhera To He mory 6utu. Ha
OCHOBY TOra Mopa Ce 3aK/byuuTV Ja NPaBw/o NpusHakba jecte Npasuio Koje Hamehe gy>xHocTu.[...] Minak,
TO Ja/be 3HauM Ja afpecaTyt Ha Koje ce O4HOCK MpaBu/o NPU3Haka He Mory 6uUTK cBK rpahaHn nowTo He
MOCTOjU BY>XXHOCT 06UUYHKX rpahaHa fa MAeHTUGUKYjY oapeheHe 3akoHe (HATW Yy TOM NOrnesy OHW UMajy
npasHO oBnawhewe ga To YnHe). CneacTBeHO, NPaBUIO NpU3Haka 6y Tpebano ga ce CxBaTUTK Kao [-
3aKoH [PasoBa ckpaheHuua 3a duty-imposing laws] Koju ce 0fHOCK Ha 3BaHWYHWMKE, KOjU UM Hanaxe Aa
npuMeryjy UAn noctynajy no ogpeheHMm 3akoHMMa. TO 3HauM fa je MocTojare MpaBwna NpusHakba
ofpeheHO MOHallakeM 3BaHUMYHMKA, a He rpahaHa.”, Joseph Raz, ,,The Concept of Legal System*,
Clarendon Press, Oxford, 1983, str. 199. Bugn n Joseph Raz, ,,The Authority of Law*, Clarendon Press,
Oxford, 1979, str. 92-94, Peter Hacker, ibidem, str. 23.
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Pa3NNKYjy aKTyesHy NpaBHW cucTemn (HNp. npaBHU cucTem CALl-a 1 Hemauke), Kao u
HeKaJallbl U cafallitby NpaBHU CUCTEM UCTe Apxase (HMNp. y cnydajy dapaHuycke,
npaBHK cutem | 1 V peny6auke). OBe KpuTepujyMe Pa3 HasvBa KpUTepujyMmu NocTojarba

(existence criteria) npasHor cuctema.’®’

Apyru je npobnem naeHTMTETA U HeMy 6M3aK NPo6em YnaHcTBa. Pa3 ce nuTa
»[nJomohy Kojux Kputepujyma ce ogpehyje Kojem cuctemy oapeheHn 3akoH npunaga?
To cy KpUTEPUjyMW UNaHCTBa, AOK Ce W3 HMX MOry [epuBMpaTy KpUTEPUjymu
NOEHTUTETA KOjU NPYXKajy OAroBOP Ha NUTahe: KOjU 3aKOHWM YnMHe ofpefeHn npaBHM

cuctem“, 1%

Tpehu je npobnem CTPYKTYpe KOjU OTBapa MuTawe Aa M MoCToju CTPYKTypa
Koja 6u 6una 3ajefHNYKa CBUM NPaBHUM CUCTEMUMA UK ofpeheHM TUNOBMMA NpaBHOT
cuctema. Apyrum peumma ,,[njocTtoje nM HeKM TUMOBM OfHOCA M3MeRy 3akoHa Koju
npunagajy UctoMm CUCTeMy, a KOjU Ce jaB/bajy Y CBMM MpPaBHUM CUCTEMUMA WU KOju

03HayaBajy pa3nnKy nmehy 3HauajHUx TMNoBa cucTema? >

KoHayHo, 4eTBpTY Npobnem je npobnem cagp>kaja Koju jeiMHU Huje hopmasnHe
NpUPoAe, NOLUTO Ce HeroBMM pacBeT/baBakbeM MOXe NPY>XUTK OATOBOP Ha NTake Aa /v
MOCTOjN HeKM ofpefheHn caapxkaj MpaBHUX MpaBuna, Tj. 3aKOHA KOjU je 3ajeHUYKM CBUM
npaBHMM CcUCTEMMMA WM 61U OMO KapaKTepuCTMyaH 3a ogpeheHe TMMNOBE NPaBHMX

cuctema. '

O[roBOpM Ha CBa HaBefeHa MuUTarba MpyXajy OCHOB Ha KOMe MouuMBa CBaKa
KOMM/eTHa npasHa Teopuja’™ a PasoBa Lwema he NOCAYXWUTW Aa ce, KOpaK Mo Kopak,

13M10XKN XapToBa Teopyja O MPaBHOM CUCTEMY.

197 joseph Raz, ,, The Authority of Law*, cTp. 1.

1% | pidem.

1% | hidem. cTp. 2

19 | pidem.

1 YHave Pas cmaTpa fa je LenoBuTy Teopujy 0 NPaBHOM CUCTEMY MPBU U3NOXMO XaHc KenseH, JoK je
OHa UMMANLMTHO CafpyKaHa y MMMepaTUBHOM MoZeny npasa | loHa OcTuHa.
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XapT, VHaye HeCK/NOH AethuHMUMjama, He [aje eKCrnMUUTHO ofpeherbe npaBHOr
cucTema, am nocebHo y LiecTtoj rnasu ,IlMojma npaea®, kKoja HocK Hacnos ,,OCHOBe
npaBHOr cUCTeMa™, OH FOBOPM O MpaBW/ly MNPU3Hakba, BaXKEky MPaBHUX MpaBuia U
yC/noBMMa 3a MOCTOjakbe MPaBHOr CUMCTEMa, Haslase OArOBOPM Ha npea fBa npobnema —

nnMTakbe NAEHTUTETA U NUTaHE I'IOCTOjaI-ba npaBHOI CUCTEMA.

3. 1. Mpobnem noctojara

MpBO NuTake Ha Koje Tpeba fa OAroBOpM LieNoBMTa Teopumja rnpaea jecte Koju cy
YCNOBM HY)KHM W [0BO/bHWU 3a MOCTOjatbe MpaBHOr cucTtema. MNMpema XapTy, ga 6um ce
MOr/10 TOBOPWUTM O MOCTOjawy MPaBHOr cuUcTema (Kao KOMOWHAaUMjWU MPUMApHUX W
CeKyHAapHUX npaswna), NoTpebHo je Aa 6yay ucnyweHa cnefeha gsa ycnosa. psw,
npaeuna rMoHawamka Koja cy Baxeha npema HajBULLEM KPUTEPUjYMY BaXKeHa, Tj.
npumapHa npasuna, Mopajy reHepaiHo 6uTu nowToBaHa. [pyrn ycnos npefsuha ga
»MPaBuIo npusHawa Koje ofpehyje KpuUTepujym MpaBHOr BaXKewa Kao W npasuna
npoMeHe u npasuna npecyhusara mMopajy 6uTtn etheKTMBHO npuxsaheHa of cTpaHe
3BAHWYHMKA Kao 3ajefHUYKM jaBHW CTaHZap4 HWUXOBOr MOHawawa [y CBOjCTBY
3BaHMumka]“.**> MpBK of HaBefeHa fBa YCnoBa OHOCU Ce Ha MpuBaTHa MMLa, Tj.
rpahaHe M OHM Ce MPUMapHUM MNpaBuIMMa MOry MOKopaBaTM W3 HajpasIMunUTUjuX
pasnora. [pyruM peuvMma, Kaja je MOLITOBake NPUMapHWX npaBwWna 0f CTpaHe
NMpUBaTHUX NnUa y nuTawy, XapT nocMarpa caMo eKCTepHW acnekT, a TO je fa n je
noHalare ajpecara y Ckiafy C MoHawawem Koje npefsuhajy npvmMapHa npasuna.
WHTepHW acnekT, Tj. npuxBaTarwe MPUMapHUX MpaBuia Kao 3ajefHUYKMX CcTaHdapha
nMoHawarma 1 npuxsatare 06asese rpahaHa ga MM Ce NMoKopasajy, KOHLEMTYasHO Huje
Hy>aH, Mafa XapT Harnomuibe Aa Yy 34paBoj 3ajegHuum rpahaHu He camo fja ce

rMoKopaBajy NpUMapHUM npaBunvMMa, Beh X W npuxsaTajy. OHO LITO MPBU YCMOB He

12 X ep6epT XapT, ibidem, cTp. 175.
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npeasvha 3a 06uyHe rpahaHe, a TO je NpuxBaTare NPUMapHUX Npasuna, npegsuha
APYr YCNoB KOjU Ce O4HOCU Ha [pXKaBHE 3BaHWYHMKE W Ha CeKyHAapHa npasBuna.
WHTEpHM acnekT, OAHOCHO npuxaTawe je Yy ChAyyajy [LpXaBHUX 3BaHWYHUKA
KOHLENTYa/IHO HyXaH. Y CcKnagy ¢ XapTOBOM TeOpWjoM APYLUTBEHWX MpaBuia W
KOHLLeNTOM npasuia NpusHarba, 3a erancTeHLmjy npaBHoOr CUCTEMa HYXHO je Aa MocToju
MHTEPHO CTaHOBULUTE APXXaBHUX 3BaHUYHMKA NpPema CeKyHAapHUM npaBuivma Koja OHU
npuxeaTajy Kao 3ajefHUYKe CTaHAapAe MoHallawa, a OACTYnawa Of CeKyHAapHUX
npaeuna, 6UNo0 Aa Cy COMCTBEHA, BUNO0 APYTUX 3BaHUYHWMKA, KPUTUYKK NPOLEHY]Y Kao

nponycre.

Y TOMe ce ornefa OCHOBHa pa3finka nsmehy jefHOCTaBHUX Mopedaka ApyLUTBEHe
KOHTPO/Ne KOjU je KapakTepucTMyaH 3a NPUMWTUBHE 3ajefHULEe W MNpPaBHOr CUCTEMA.
MowTo Yy NPMMUTMBHUM 3ajefHuLamMa HeMa ApXaBHMX CNYy>XO6eHMKa, NprMapHa npasuna
mopajy 6uTn npuxsaheHa of CTpaHe YnaHoBa Te 3ajefHuLe, jep Y CynpoTHOM He 61 61no
HVWKaKBMX Mpasuia. Y MOAEPHUM NOAUTUYKMM 3ajefHuLama y Kojuma nocToju npasHu
CUCTEM, MNpuxBaTare Yy Kpajwoj NIMHMjU, MOXe OWUTU CBEAEHO CaMO Ha [pXXaBHe
cnyx6eHuke. HapaBHO, npuxBaTawe Yy OBOM CMUCNY C€ OLHOCW WCK/bYYMBO Ha
CeKyHAapHa npasuna, 6ygyhu fa nuua Koja obasrbajy ApyKaBHe MOC/OBe, Y CBOJCTBY

MPUBATHMX LA He MOpajy NPUXBaTaTV NPUMapHa npasuna.

Mnak, jefHO 3Ha4ajHO NMUTaHE OCTaje HepasjallieHo, a TO je MUTare reHepaiHe
eMKacHOCTM MpaBHOr cucTema. XapT, 6aw kao n KenseH npe wera, HUCY ycnenu ga
npeuusHuje ofpeje LTa 3HayM Aa ce MpaBHa MpaBuia y LeIVHKU y3eB MOwTyjy, a cy
reHepasiHo edwmkacHa. TMoOWTO je eduKacHOCT nNpaBHOr CUCTeMa Yy LENMHW YCOB
nocTojatba TOr C1CTEMa, M30CTaje OArOBOP Kada Ce MOXe CMaTpaTy [a je HEKM NpaBHU
cucTeM edmkacaH, OLHOCHO, Kaja je ycnef Hee(MKacHOCTM npectao fa byde npasHU
cucTeM. YmHK ce ga ca nosuymja NOrnMyYKe UM KOHLENTyasHe aHanv3e 0Baj 0A4roBop HU
HEe MOXe fJaTu, npe CBera 3aTo LITO M30CTajy METOAE KOjuMa Ce MOXE WUCNUTaTy
reHepanHa egmkacHoOCT. Anv 1 Kaga 6v ce ersakTHU nogaun Aobunm c gpyre crpade,

HMp. Of couwonora npasa, WTa 6M 6MO KpuTepujym Kojum 6GM ce TU nojaum
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npouermBasn.  @PakTUUYKO nNUTawe e(UKacCHOCTM MNpaBHUX CUCTEMA, KOjU je
KapaKTepucTU4yaH 3a paTom Wan peBonyumjom 3axsaheHe ApXkase, N fasbe NpeacTaB/bajy
rpaHWyYaH Cnyyaj Ha KOju NpaBHM MO3UTMBM3aM HWje CNOcobaH Aa NPYXu afeksaTaH

oarosop.™

3. 2. Mpobnem ngeHTUTETA

Mpobnem waeHTUTETA MNPaBHOr CUCTeMa MNoApasymMeBa OLFOBOP Ha NuTake
nomohy Kojux Kputepujyma ce MoXe OApeanTy Aa Nn je HEKO npasusio Bakehe, Tj. fa in
npunaga ofpefheHom npaBHOM cuctemy. [pe XapTa OArOBOP Ha O0BO MUTake Cy
noHyamnm OctuH n KenseH. MNMpema OCTMHY, HEKO MPaBW/o YMHWU [e0 NMPaBHOr cucTema
aKo je HemocpesHO WM MOCPefHO NPOr/alleHo of cTpaHe cyeepeHa. C apyre cTpaHe,
KenseH TBpAM Aa je HEKO NpaBu/o 4e0 MpaBHOM CUCTEMA ako CBOje BaXKehe M3BOAU U3
ocHoBHe Hopme.™™ OHo wWTo je 3ajeaHnuko OCTUHOBOM U KenseHOBOM KpuUTEpUjymy
jecTe fga OHM nNpeAcTaB/bajy (HOpMasHM TeCcT BaXKera MpaBHUX npasuia, MOLTO
nocTojare npasunia y OKBMPY HEKOT MPaBHOT CUCTEMA He 3aBUCY Of HEroBOr Cajpxaja,

Kao HY 0f NpaKce NpaBHUX MHCTUTYLMja. ™ XapT je, KaKo je paHuje NprkasaHo, MOTMyHO

3 Konuko je muTare reHepanHe equKacHOCTM M MOCTOjarba MPaBHOr cucTeMa Mpo6nemMaTyHo 3a
no3uUTUBUCTe MoKasyje cnefiehn HaBog rae je HayyHWK TakBor popmara Kao LITO je KenseH Npuankom
aHasmse oBOr npobnema Harpasuo MOYETHWYKY rpelky. KenseH kaxe: ,[pema TOMe, BaXere Hekor
npaBHOI MOPEeTKa KOju perynuile noHallawe ofpeheHnx /byau Hanasu ce y OfHOCY 3aBWCHOCTU rpema
UMHEHMLUM [a PeanHo MoHallakbe TUX JbyAu OAroBapa TOM MpaBHOM MOPETKY, HeroBoj AeN0TBOPHOCTH,
KaKo ce, Takofe, 06MYHO Kaxke. Taj 0AHOC — OH Ce, MOXAa, CIMKOBUTO CMe 03HAUYUTW Kao HameTocT m3mehy
Tpebarba 1 BUBCTBA — HE MOXKE CEe OAPEANTU APYKUMje HErONMn jeAHOM FrOpHOM U jeHOM A0HO0M FPaHMULIOM.
MoryhHocT ofroeapata He cMe npehu ogpeheHn MakcuMyM 1 NacTu ucnog ogpeheHor MUHUMYMa.* XaHc
KenseH, ,,Uncta Teopuja npasa“, npeseo JaHuno bacta, MpaBHu thakynTeT YHuBep3uTeTa y beorpagy,
Beorpag, 1998, cTp. 50. [a erkacHOCT He cMe NacTu Ucnog ogpeheHor MUHUMYMa je pasyM/biBO, Maja
nosuTMBM3aM [0 Cafa Huje, Aa Ce TaKo Kaxe, ogpeavo ,,oapeheHn” muHumym. Kag je y nuTawy
MaKCMMyM, TO je 6ap jacHO, MakCMMyM je Kaja CBM agpecaTy MOLWITYjy CBa MpaBWia U OH Ce He MOXe
npehu, cee n ga KenseH 1Bpau ga je 1o moryhe.

14 XaHc Kensen, ,,OnwTa Teopuja npasa u Apxase®, npesenu Pagomup Jlykuh n Munopag Cumuh,
MpaBHW (hakynTeT YHUBep3uTeTa y beorpagy, beorpag, 1998, ctp. 172 v passe.

> Buan Muomup Martynosuh, ibidem, ctp. 122-123.



ofb6aumo OCTUHOB KpUTEPUjYM WUAEHTU(DMKaumMje cmaTtpajyhu ra cacBUM HernoLecHWUM,
[OK je KenzeHOB Mofen y jefHOj Mepu yTuuao Ha Xaprta. Mnak, CylTUHCKa pas3/vka
NeXn y ToMe fa je 3a XapTa nuTawe BaXKera MpaBufia 3aBUCHO Of Npakce MpaBHUX

VHCTUTYLM]a, Tj. APXKABHUX 3BaHUYHMKA.

Ha nuTarbe ga v je HEKO NpaBKnIo Ae0 NPaBHOT CUCTEMA, OAHOCHO fa /N je HEKO
npasuno Baxehe, XapT faje cacBMM jeHOCTaBaH OArosop: ,.,Pehn ga je gato npasBuio
Baxkehe 3HauM NpM3HaTK Aa je MPOLLIO CBE TECTOBE CaapXKaHe Y npasuy Npu3Hawa 1 aa
je Ha Taj HauMH OHO npaBuno npasHor cuctema™.'® [lpyrum peunma, 1ckas fAa je Heko
npasuio Baxxehe 3HauM [a OHO 33[0BO/baBa CBe KpUTepWjyme Koje mpefsuha npasusio
npusHara. be3 npasBuna npusHakba HeMa MPaBHOI CUCTEMa, Na CAeACTBEHO HeMa HU
BaXKekba, jep ce no XapTy 0O6MYHO He roBOpM O MpaBUIMMA Kao BaXehum, CEM Yy OHUM
cCnyyajeBuMa rge ofpeheHM cuMCTEM  CafpXuM HeKM ONwWTW  KPUTEpMjym  3a

naeHTurKaumjy npasunna.

Kako je Beh HarnaleHo y ofie/bKy 0 npasuy Npu3Hawa, y NpaBHOM CUCTEMY CBa
npaBufia BaXKe Ha OCHOBY MpasWna Mpu3Haka, JOK OHO CaMO HUje HW Bakehe HK
HeBaxxehe, C TOr passiora LUTO Ce MUTaHe O HErOBOM BaXKEHY HE MOXe nocTasutu. OHO,
nonyT npasuna NPUMUTUBHOT NOPETKa, 06aBE3HOCT Lpne u3 ediekTrBHe nNpuxsaheHoCTy
OA CTpaHe ApPXKaBHMX 3BaHWUYHMKA KOjU ra KOPUCTE Kao CBOj 3ajefHVNYKM CTaHaaps,.
Hberoso nocTojare je (hakTUyka CTBap U Yy TOM CMWUCNY OHO je jefUHO OpUTMHEPHO
npasunsio npasHor cuctema. Cea Apyra npasuna cy LepyBaTvBHa, jep CBOje BaXKehe Lpre

M3 npasnnia rnpu3Haka.

Y 0BOj Tauyku npenamMa ce rnasHa pasnvka n3Mehy npasuia NpuU3Hawa U 0CTaInX
npasuna. Heko [epvBMpaHO MpaBW/io cUCTeMa, MpeMa XapTOBUM peyrma, MoXxe 6uUTu
BaXehe M y TOM CMUCNY NOCTOjaTW, YaK N ako je reHepasiHO 3aHeMapMBaHo, LUITO 3HaYM
[ia He NOCTOjN Hy>)KHa Be3a 13MeRy Baxkerba 6110 Kojer npasnia v herose erikacHOCTU.

OuunrnefHo je ga XapT pasjgaja NTakbe BaXKeha Mnpasusa of nNuTarwa erKacHoCTH, jep

118 X ep6epT XapT, ibidem, cTp. 162
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pehun fa npasuio BaXKN UCTOBPEMEHO 3HAYM Aa nNpasusio noctoju. CynpoTHO He Mopa fa
Oyze cnyyaj, jep y NPUMUTMBHOM MOPETKY HEKO NPaBW/IO MOXe NOCTojaTy 3aTo LTo je
npuxsaheHo ¥ LWITO ce BpLUK (Mocedyje NHTEPHU N eKCTEPHU acnekT), afn Huje Baxehe
MOLUTO He MOCTOjX MpPaBW/I0 NMPU3HaHka Ha OCHOBY KOra 6y OHO LPM/IO CBOje BaXKee.

Peujy, 6€3 npaBHOr CUCTEMa HEMA HW BaXKera npasua.

Ha OCHOBY peyeHOr npousnasu 3ak/byyak Aa HeKO MpaBu/o Koje je Baxehe cem
LUTO HE MOpa [a MMa UHTEPHW acnekT (aZpecaTty He MOpajy Aa ra npuxeare), Hy)KHO He
Mopa fa Uma HU eKCTepHU (MOXe reHepasiHO 6UTU 3aHemMapuBaHo). BepoBaTHO CBaku
MpaBHW CUCTEM, Ma KO/MMKO Y LEMHU 61O elrKkacaH, nocegyje npasBuna Koja cy y
CKfaly ca CBUM (POPMaTHUM U MaTEPUjaIHUM KpUTepujymrmMa npeasuheHum npasusiom
npu3Hawba, ann Koja Ce reHepasHO He MOLWTYjy, Kako of cTpaHe rpahaHa, Tako U of
CTpaHe [ApXXaBHMX opraHa Koju 6u Tpebano (NpMHYAHO) Aa UX CnpoBofe. JeAMHO LTO
npaBuI0 YMHW BaXKehMM jecTe carflaCHOCT C KpUTepujymMuUMa BaXkewba Koje yTBphyje
NpaBuI0 NMpU3Hamwa, a He TO Aa /N je OHO (haKTUUKM MOLUTOBAHO WK MPUMeHMBaHO. 3
OBOI CTaBa /IOTMYKM Creaum ,,ha ce Badkehe MpaBHO MpaBW/o Of APYruxX npasusia He
pasnnkKyje No Tome LITO ra cygosu (Mnu rpahaHn) npumemwyjy, jep je y cknagy c
npaBuIOM Mpu3Hawa, Beh Mo TOMe LWTO CydoBu Tpeba fa ra npumenyjy, jep
3a[l0BO/baBa KpUTEPUjyMe [OCTaB/beHe MPaBW/IOM MpPU3Haka Koje je eeKTUBHO

npuxsaheHo*. ™’

3. 3. Mpobnem CTpyKTYype

Tpehn npobnem no pedy Koju Tpeba fda pewn Teopuja npasa jecte MNUTare
CTPYKTYpe npaBHOr cuctema. MNMutare ce CBOAW Ha TO fa /M MOCTOju CTPYKTypa Koja 6u

6una KapakTepUCTWYHA 3a CBe MpaBHe CWUCTEME WAM 3a OApelieHU TUM MpPaBHUX

7 FopaH [ajosuh, ibidem, cTp. 119.
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cuctema. M *® Ogrosop Ha 0Bo NuTarbe Beh je faT — NpaBHYN CUCTEM MPeACTaB/ba jeMHCTBO
NPUMapHUX W CeKyHAapHUX npasuna. TO jeAUHCTBO je OHAa KapaKTepucTMKa Koja
pas/iMKyje CBaky NpaBHU CUCTEM Of NPUMUTUBHUX Nopejaka ApYLUTBEHE KOHTPONe, jep

6e3 Tor je,ﬂ,I/IHCTBa HeMa H/ npaBHOI CUCTEMA.

3. 4. Mpo6nem cagpykaja — MUHUMa/HM CaipXKaj MPUPOAHOT Nnpasa

Hajsehn 6poj npunagHWka aHanMTU4Ke jypucrpydeHuumje Huje nocsehmBao
naxiby Npobnemy caapxaja npasa.™™ MonyT wuX, 1 XapT je, Ha MPBOM MeCTy, OpPeamo
npaBo Ha popmasiaH HauyuH - Kao jeIMHCTBO MPUMAPHUX N CEKYHAAPHMX MpaBuna, Koje
Mo Hemy NpeacTas/ba Kibyd 3a jypucnpyLeHumjy Kao Hayky. Mnak, XapT cmatpa fa Huje
[0BO/bHO caMO (hopMasiHO OApeAuTM MpPaBo Kao CKyn npaswna, Beh je 0BakBO ofpehere
HY)KHO [OMYHUTM W ONWCOM MaTepujaHOr cafpaja npaeBa waM, Mo XapToBOj
TEPMUHONOIMNjU — MUHUMATHOT cafipXkaja npupogHor npasa (minimal content of Natural

Law).

XapT 0Baj CBOj CTaB aprymeHTyje YMheHMLOM [a ofpehere npaBHOr cucTema
Kao jedVHCTBA MPUMapHUX N CEKYHAAPHUX HOPMW HUWje [OBO/LHO Aa 61U ce O3Hauunna
pasnnka n3mehy npaBHOr CUCTeMa, C jefHe, U OCTa/IMX HOPMATMBHUX CUCTEMa, C Apyre
CTpaHe, 6yayhn fa ce TO jeAUHCTBO M Y HMMa MOXE MPeno3HaTu. Y OKBUPY Heke
3ajefHnLe NOCTOje CKYMOBM APYLUTBEHMX MpaBu/ia Kao LWTO Cy Mopasn, penuruja,
obuyaju, CnopTcke WM [APYLUTBEHE MIPe Koje caapxe Mpaswia No Kojuma ce /byau
MoHatLuajy, aim To He 3Ha4K [a cy y NuTakwy NpaBHa NpasBuia, Mako HeKn of TUX CKYrnoBa

npaBuia NoApasymMeBajy jeAMHCTBO MPUMAPHWX W CeKyHAapHUX Hopmu.™?® Ha npumep,

118 joseph Raz, ibidem.

19 1 bidem, cTp. 2.

20 Buan Rolf Sartorius, ,,Hart’s Concept of Law* y Essaysin Legal Philosophy, R. S. Summers (ed.), Basil
Blackwell, Oxford, 1971, cTp. 66.
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nocToje npasuna Pyadascke Urpe N Heka Of HMX MPOMUCYjy HauYMH Ha Koju ce dyaban
urpa. Ha TepeHy ce cyamje u uUrpadm npuapxkaeajy TMX npasuia Kojuma ce ogpehyje
Kako ce MOCTWXKe MOrojak, Kaja noyvkte M Kaja Ce 3aBpluaBa yTakMuLa, Kako ce
CaHKLMOHMLLY NpeKpLUaju y TOKYy Urpe, WTa je ogcaja uth. OBa BpcTa npasuia 6u no
XapToBoM oppehery buna npumapHa npasuna gygoancke nrpe. Anv nopes ose BpPCTe
npaswuna NnocToje 1 OHa Koja 6u ce Morna Ha3BaTu CeKyHapHa npasuna yabana, Kojuma
Ce MOy MewaTu WM yKuaatTu npumapHa. Tako Cy y nocfefmwux nap AeleHunja MHora
npumapHa npasuia MekaHa, NonyT npasuia 0 6pojy urpada Koju ce y TOKy urpe mMory
3aMeHUTK, 0 Bpojy Cyaunja Ha TepeHy W nopep wera, 0 6040Bawy nobefe, o ogcajgy
nTa.*' CnnuaH npuMep Mory MPY>KUTU 1 penurujcka npasuna. CBELLTEHNLM 1 BEPHULM
Cprcke npaBoc/iaBHe LpKBe MOLWITYjy JynnjaHCKM KaneHAap na Ttako boxuh cnase 7.
jaHyapa, ann NocToje npaBuia CEKyHAapHe BPCTe KOjuMa ce KaseHaap MOoXKe NPOMEHUTH,
LUTO CY HeKe MpaBOC/iaBHe LPKBE U YUYMHWUIIE U HUXOBU BEpHULM cnase boxuh 13 gaHa
paHuje. HaBefeHW mnpvMepu Mokasyjy ,[4a je Yy CBakOM WHCTUTYLWOH/IHOM TuUny
/bYACKOr MOHalarwa — [O0BO/bHO CIOXKEHOM W 3Ha4ajHOM fAa noTpebyje perynapHy
npouesypy Yy CTBaparwy, Meharwy, WUHTepnpeTauuju v npuMeHn npasuna — Moryhe
OTKPUTY jEANHCTBO MPUMApPHUX 1 CeKyHAapHUX Hopmu.“'?? To 3Haum fga ce npaso,
MOCMAaTpaHo Yy CBOM CTPYKTYpa/IHOM 06/IMKY, HYXXHO He pa3finKyje 0f HEeKMUX Apyrux

HOPMaTUBHUX CUCTEMA.

OHO WTO 6M YMHMNO pa3IMKy M3Mehy pasnMunMTUX HOPMATUBHMX CUCTEMA jecTe
KpajHe nNpasunio, TeCT BaXkerba Koje XapT (hopMynuLLe Kao npasuio npusHama, Kojum ce
yTBphyje AUCTUHKUMja W3Mehy mnpaBHMX W oCTamx npasuna. Wnak, dopmanHo
MocMaTpaHo, CBaku CUCTeM MMa CBOje MpaBwIo Mpu3Harba, C TOM pasnnKoMm fa ce, Kaja
je y nuTawy npaBHW CUCTEM, MpPaBW/IO MpU3Hakba NPeno3Haje Kpo3 Mpakcy Ap>KaBHUX
Cnyk6eHVKa, AOK 6W ce, Kaga je y nuTawy (yaban wunau penurvja, TO NpaBuio
npernosHaBasio  KpPO3  MNpakcy  CMOPTCKMX  3BaHWYHWKA,  OAHOCHO  BEPCKMX

BE/IMKOLOCTOjHMKA. Ha OCHOBY peyeHor, jacHo je Aa ce geuHuLmMja OCHOBHUX 06/MKa

121 Byam Munomup Matynoswh, ibidem, ctp. 150
122 | pidem.
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npaea y 4MCTO (pOpMasHUM MOjMOBMMa, 6e3 no3mBarba Ha OWN0 KakBy CafpXXUHY
ApywTBeHNX notpeba, nokasyje kao Heogroeapajyha. Jpyrum pednma, LiTa je TO LITO

MpPaBo CYLUTUHCKM PasnnKyje of ApYyrnx HOPMaTUBHUX CUCTEMA.

[a 6y oAroBOopnoO Ha OBO NUTare, XapT je CpoBeo NpeunsHy aHain3y ofHoca
n3Melly NpaBHOr NO3NTWBM3MA 1 NPUPOAHONpaBHe Teopyje,*® 1 cTao Ha cTaHoBULITE 2
(hopmanHo oppeherwe npaBa Mopa OUTU AOMYHEHO OMWCOM MaTepujaiHOTr cadpXKaja
npa.a, Tj. cagpxxaja NpaBHMX MpaBuia, Koju OH HasnBa ,,MUHUMaJTHN CaipXKaj NpUPOAHOT
npaBa“.124 [da 6u oapeamo ,,MUHUMaNHW cagpXaj” XapT nonasv of pasmartpaha Besa
n3mehy NPUPOAHMX YHEHMLA U CapXXUHE NPaBHMX NpaBua U CTaje Ha CTaHOBMLLTE [a
Ta BPCTa Be3a HWje NocpefoBaHa pas/nosvmMa fa Cce Y HeKoj 3ajeaHunumM foHoce oapeheHa
npaeuna (ca CBECHVWM UWDBEBMMA WM CBPXOM OHMX 4mja Cy TO npasua), Beh
MpefcTaB/bajy HYXXaH YC/MOB WM Y3pOK 3alTO 3ajefHuMUa MMa M ofpXasa npasuna
oapeheHe cagpxuHe.'® XapT AeTekTyje NeT YHUBEP3aTHWX, ann UMaK KOHTUTEHTHUX
UMkbeHMLUA O SbYACKOj npupoau: 1) pawMUBOCT /byaun, 2) NpubnmxHa jegHakocT, 3)
orpaHu4eHn anTtpymsam, 4) orpaHu4yeHo 60ratcBo, 5) orpaHuMyeHM pasym W CHara
Borbe.?® Ha 0CHOBY 0BMX UMibeHMLa XapT cMaTpa Ja cBaka ApYLUTBeHa 3ajeAHuLa Mopa
fla noceayje npasuna Koja 3abpawyjy cnobofHy ynoTpeby cwne, ycTaHOB/baBajy
N3BeCTaH MUHUMaHM 06/IMK YCTaHOBe CBOjMHE (He HY)KHO NpuBaTHE), oapehyjy nogeny
pafia, ycrnocTtas/bajy cucteM mefycobHor gorosapara UTA. bes npasuna oBe cafpXXunHe
HUjedHa 3ajefHuMUa He 6M Morna fa ce OAPXKM U Aa NOTNOMOrHe OrcTaHak /byau, a
OMNCTaHaK je OHaj MUHMMATHW UWb KOjU Jbyau MMaAjy Kaja ce YAPYXY]Y JefHu c

apyruma.’?’ Ako npasuna He 61 UMana OBY CaapKUHY HI ,JbyAN He 61 Manu, Taksu

123 X ep6epT XapT, ibidem, cTp. 251.

“ Bugn [ejan [esuh, ,KpuTuka PynepoBor cxsaTata NPUPOAHOr npasa“, [MpaBHM hakynTet
YHuBep3uTeTa y beorpagy, Cny>k6eHn rnacHuk, beorpag, 2007, ctp. 171-176.
125 X epbepT XapT, ibidem.
125 | hidem, cTp. 252-255.
12711 XapToB yuyenuK Llon ®unuc (John Finnis) ce, passujajyhu cBojy MOpanHy M npasHy Teopujy, y
BE/IMKOj Mepun KpeTao MonyT CBOT yuuTe/ba y OHOM Aeny rae XapT fokasyje Aa je oncTaHaK Kpajiu Lnsb
CBake 3ajefHuue, C TUM fa ce DUHWC HenocpesHO OCMakald Ha aHTPOMO/OLKa WCTpaXKMBamwa. Ta
NCTPaXMBatba Cy MoKasasa HajpasnuymTmje MHOLUTBO JbYACKMX KYNTypa 1 0COBUHA /byan NpunagHmKa TMx
pasnMunTUX KynTypa. Pasym/buMBO, HAMETHY/IO Ce NUTake 4a /M HELUTO 3ajeAHNYKO MMajy Tako pasinynTe
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KakBu Cy, pasfora fja CBOjOM BO/bOM MOLUTYjy OM/I0 KakBa npaswa; a 6e3 MUHUMyMa
[06pOBO/bHE Capafihbe OHMX KOju Hasase Aa je y hMXOBOM MHTepecy Aa ce Nnokopasajy
npaBuMMa 1 fa uUx ofpXkasajy, NMpuHyhuBare ApYyrux Koju ce He 6w [06POBO/LHO

nokopasanu 61no 61 Hemoryhe*.*?®

Ha oBaj HauuH, XapT je 4onyHMo cBoje hopMasHO ofpefere npasa 6a3mpaHo Ha
KOHLIeNTMMa npasuna npusHawa (M eMy npetxogehe Teopunje APYLUTBEHMX MpaBuia) u
npaea Kao cuctemMa NpuUMapHUX 1 ceKyHZapHUX HopMmu. 3a pasnunky of OcTuHa, XapT y
CaHKLMjU HWje MPenosHao AMCTUKTUBHY KapakTepucTUKy npasa.’?® C gpyre cTpaHe,
HarnycTno je Mefy No3UTMBUCTUMA YBPEXEHWN CTaB Koju KenseH nanvaapHo m3paxkasa ga
,MPaBo MOXe MMaTn 6UN0 KakBY CafpXXUHY*, NMOKas3aBLUM Aa caMO (hopMasiHa aHan3a
npaea jeHOCTaBHO HWje LOBO/bHA. AKO je npasu/iaH Onuc MO3UTMBHOI Mpasa rNaBHM
3a/laTak CBake MO3UTUBUCTUYKE Teopuje, OHAA MNOpen LeuHUUMja U YNHEHUYHUX
TBPAHM, MOpa MocTojaTh U Tpehu enemMeHT ,uunja je UCTUHWUTOCT 3aBMCHA Of /bYACKMX

6uha 1 cBeTa y KojeM XwBe 3apyaBajyhu GUTHa cBojcTBa Koja nmajy*. *°

KynType, Aa v je moryhe naeHTU(MKoOBaTK Heke 3ajefJHNUKe efleMeHTe KOoju Cy KapaKTepUCTUYHM 3a CBa
/bY[iCKa ApYLUTBA KOja ce Mefly COB0M TOMMKO pa3finKyjy no MecTy 1M BPEMEHY HacTaHKa M N0 HUBOY CBOje
pasBujeHocTU. be3 063upa Ha pasnmke Mehy /byACKMM APYLUTBMMA, CBa OHa ,MCKasyjy 3abpuHYTOCT 3a
BPEAHOCT JbYACKOT XXMBOTA, Y CBMMa je CaMO0YyBabe reHepasiHO NprxBaheHo Kao BasbaH MOTMB 3a akuujy
N HWU Y jedHOM HWje A03BOSLEHO Ofy3MMarbe APYror /bYACKOr XMBOTa, CEM Y C/y4ajy HeKor nocebHo
onpasgaHor pasnora. Cea /byAcka gpylliTBa CMaTpajy CTBapakbe HOBOT XXMBOTa LOOpPWMM MO cebu, cem y
CNy4ajy KakBuX MOCEOHMX OKOMHOCTM®. BpeaHOCTM NOMyT MpujaTe/bCTBa, Capafte W npasge vsmehy
nojeauHaua u rpyna, CBeCT O 3Hadajy CBOjuMHe W MpuxBaTatba 06aBe3e, Kao M CBECT O Behem 3Hauvajy
onwTer gobpa Haf VHAMBUAY&IHUM, MPUCYTHA je y CBUM ApywiTBuMa. PuHUC 3akbyyyje fa je U nopeg
MHOLUTBa pa3/iKa Tako KapaKTEPUCTUYHMX 3a /byfe W HUX0BE 3ajedHuue, nnak moryhe npoHahu u
3Ha4yajHe cnuyHoctn Mehy wuma. John Finnis, ,,Natural Law and Natural Rights, Clarendon Press,
Oxford,1980, cTp. 82.

128 ) epbepT Xapr, ibidem, cTp. 251.

129 XapT ce 1 oBAE MOCNYXMO CBOjOM OMW/BEHOM jE3NUKOM aHaM30M [Ja MOKaxe Kako HU Y PefoBHOj
ynoTpebu peun Npaso, MojaM CaHKUMje He MOopa UMMNJIMLIMTHO Aa ce nojpasymMeBa - ,,He nocrtoje yTBpheHa
Hayena Koja 3abparbyjy YMoTpeby peun 'MpaBo’ 3a CMCTEME KOjU HeMajy LEHTpPasHO OpraHu30BaHe
CaHKUMje, 1 nocToju gobap pasnor (Maga He 1 obaBe3a) da mM3pa3 ’MefyHapoAHO MPaBO’ KOPUCTUMO 3a
cucTeM Koju nx Hema™. Ibidem, cTp. 256.

130 | bidem, cTp. 257.
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11 NPBA IMHWNIA ABOPKNHOBE KPUTUKE - AECKPUTTTVBHA
KPUTUKA

Kako je y yBofly 0BOT pafia HarnaLleHo, [JBOpKVH je y OCHOBW NOHYAWO AiBe BPCTE
KpUTWKe XapToBOI MOAena no3ntuemuama. INpBa KpUTUKa 3arovena je herosnm YyBeHUM
ynaHkoMm ,, The Model of Rules I 13 1967. roamMHe, a KOMNeTUpaHa je AeceT roguHa
KacHuje y HeroBom npBoM Benukom feny , Taking Rights Seriosly* u3 1977. rog. y
KojeM je [IBOPKWH M3HEO oAroBsope Ha npumMeabe Koje cy y MehyBpeMeHy gonasune u3
Mo3UTUBUCTMYKOr Tabopa. Ta BpcTa KpUTWKe je 3a NOTpebe OBOr paja HasBaHa
JECKPUMTUBHA KPUTUKA. TauyHuju, anm 1 porobatHuju uspas 6m moxga 61o KpuTuka
eKCMnaHaToOpHe CHare npaBHOr MO3UTMBM3MA WKW, jow MNpeuusHuje, KpUTUKa
eKcrnaHaTopHe cHare XapToBOr Mofena Nno3uTuBmM3Ma, a/iv y OCHOBM CTBap Ce CBOAW Ha
ncto. OBOM CBOjOM KPUTUKOM, [IBOPKVH je MOKYLLA0 Aa AOK&KE KaKO MO3UTMBU3AM Ynju
je OCHOBHM 3ajaTak Aa npaBW/IHO OMuLle CBOj MpPeAMeT, Tj. MO3UTUBHO NPaBo, TO HUje
cnocobaH Aa yunHu 6yayhu fa n3 cBor onuca UCKbydyje ogpeheHe 3HayajHe efleMeHTe

KOj¥ KapaKTepuLLy NpaBHY Npakcy.

CyWwTnHa [OeCKpPUNTMBHE KPUTWKE je YCMepeHa Ha HajnosHaTujy u
HajopurnHanHnjy Tauky XapToBe Teopuje — Ha MpaBuio NpusHawa. [JBOPKWH je CBOjY
npBY BPCTY KPUTUKe OpraHvM3oBao TakO [a Ha Kpajy v3Bede [OKa3 Kako Mpaswio
NpU3Harba, Kao Kpajkbyn 1 KOHAYHU TECT BaKeha NpaBHUX NpaBuia, He MOXe [a YK/by4n
npaBHe MPUHLMME KOjW, NOrOTOBO Y TELIKUM ClydajeBUMa, MpeacTasrbajy pasfiore Ha
KOjMa Cy[0BM 3aCHMBajy CBOje mpecyde. Ha Taj HauyMH MpaBHW MO3UTKBM3aM MOKasyje
HECMOCOBGHOCT fa MNpaBWIHO OMWLIe MpaBHY Mpakcy, a OCHOBHW pasfior Te
HECnoco6HOCTU /IeXN Y [NaBHOj MO3UTUBUCTUYKOj Te3n O pa3fBOjeHOCTU MpaBa U
mopana. [IBOpPKMH cMmaTpa fa Ccy no3uTUBWUCTW, ApKehu ce Te3e O pa3fBOjeHOCTW,

nokasam fja HUCY Yy CTawy [a OCBET/Ie OHe Tayke MpaBHOr (PeHOMeHa Koje, bapem
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[EMMINYHO, 3aBUCE Of] HUXOBOT 0AHOCA Mpema Mopany. ™ [lpyrum peunma, [BOPKVH 3a

pasnnKy of NpunagHuKa No3UTUBUCTUYKE LLKO/E, BpaHM Te3y Koja je CynpoTHa Te3n 0
pa3fBOjeHOCTI, Te3y fAa CajpXkaj npasa NOHeKaz 3aBMCK Of, UCMPaBHOr OAroBopa Ha

oApeheHa MopasHa nuTarba. >

Y pefoBrMa Koju cnefie, npso he 6UTK NpefcTas/beHa [ BOPKMHOBA KPUTHKA KOja
je npunnyHo cnoxeHa. OHa 3ano4nke NPYKasoM TPU HajBaXKHMja HayKa No3nTUBK3MA, a
HacTaB/ba Ce aHa/IM30M pa3/inke n3mMehy npaBHUX NpaBuia 1N NPaBHUX NPUHLMNG, Kao U
KPUTUKOM MO3UTMBUCTUYKE AOKTPUHE O CYACKOj auckpeumju. Osaj, mMoxe ce pehwu,
npunpeMHN nocao, omoryhro je [1IBOPKMHY [a M3BPLUM Hanaf Ha camo cpue XapTose
Teopuje — NpaBu/IO NpU3Hakwa. Y ApPYrom nornae/by 0BOr Aena paja 6uhe yka3aHO Ha
NPOTUBPEYHOCTN [IBOPKMHOBE KPUTWKE, Kao M Ha XapToB OAroBop Ha J[lBOPKMHOBE
Hanage, ¢ Tum fa he Ha ofpeheHUM mMecTMa 6UTK MPeACcTaB/beHN U apryMeHTU Apyrnx
nosutMeucTa. Ha Kpajy pgpyror nornae/ba, 6uhe aHasmsmpaHa rnaBHa TeKOBUHA
[JECKPUMTUBHE KPUTUKE — faHac eTabnupaHa nogena Mehy no3svTMBUCTMMA Ha
eKCKNYy3MBHE W WHKNy3uBHe. KoHauHO, y Tpehem nornasmwy, 6uhe npefacTas/beHa
[BOpKMHOBa Teopuja npecyhrBama KOjOM je Kp03 aHa/n3y CYACKOr pellaBara TeLKuX

clyyajeBa, MOKYLLIAO [ja Ha 60/bY HAaUYMH OAPeAn MECTO MPUHLMMA Y Npasy.

31 Bygn Brian H. Bix, ,Natural Law: The Modern Tradition“, y The Oxford Handbook of Jurisprudence
and Philosophy of Law, Jules Coleman, Scott Shapiro (eds.), Oxford University Press, Oxford, 2004, cTp.
75-76, 84-85, 96.

132 Ronald Dworkin, ,,Natural” Law Revisited“, University of Florida Law Review, No. 34, 1982, cTp. 165.
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1. [lecKpnnNTMBHA KPUTUKA

1.1. IBOPKMHOB NpuKas nosMtnemsma

[BOPKMH CBOjy KPWUTMKY 3arnouvibe KpaTKMM MPUKa3oM OCHOBHUX Hayena

MpaBHOr No3WTMBM3MA. [103MTMBM3aM, Mpema HEroBOj MHTEpPrpeTauujl, y CBOjoj

CTPYKTYPM MMa HEKOMMKO LEHTPa/HUX enemeHaTa, Kojuma ce opapehyyje OCHOBHa

nosuLyja npaBHor nosuTuenama. >

Mpema [BOpKMHY, TpY FNaBHa HayKa NO3UTHBK3MA CY:

1)

2)

3)

MpaBo jeaHe 3ajegHuLLe je nocebaH CKyn npasuna Koja ce y OKBUPY Te 3ajefHunLe
HENnocpedHoO WM MOCPEeAHO MNpUMelyjy pagu  peluaBarba  ApYLUTBEHMX
KOH(MKaTta Tj. ogpeherwa Koja he noHallawa jaBHa BNacT CaHKLMOHMCATM UK
n3HyauTU. Ta ocobeHa npasuna ce of, APYrUX LPYLUTBEHUX NpaBuia pasfvkyjy
He npema CBOM cafpkajy, Beh npema CBOM MOPEKNY UM HAYMHY Ha KOjU Cy Ta
npaeBuna [OHeTa M YcBOjeHa. TO ca CBOje CTpaHe 3Hauu fa mopa fga nocToju
OApeheHn KpUTEpUjym Unn Kputepnjymm nomohy Kojux je moryhe pasnyyuntiu
npaBHa Of, OCTa/IMX BPCTa APYLUTBEHUX MpaBua.

CKkyn 0BUX MpaBWna npefcras/ba NpPaBo, Te ako Ce HEKW Cayvaj He MOXe
MOZBECTM MO HEKO TakKBO MPaBW/I0 3aTO LUTO He MOCTOjM afleKBAaTHO NPaBusIo Uu
OHa Koja MocToje HUCY [0BO/bHO jacHa uiv 360r HeKor Apyror pasnora, oHga ce
CNyyaj He MOXe peLuMTX NPOCTOM MPMMEHOM rpasa, Beh cyn Taja npumMewyje
CBOjY AVCKPELMOHY BACT Aa peLuu Cnyyaj.

AKO HeKO MMa npaBHy 06aBe3y TO 3Ha4M [a Heros c/lyyaj NoTnaja nog npasHo
npaBuUIO Koje Of Hera 3axTeBa fa HewWTO YUYMHU WU Ce Y3APXKM Of YMHbeHa

Heyera. AKO TakBO MNpaBW/O He I'IOCTOjI/I, caMnMM TUM HE MOXE I'IOCTOjaTVI HU

133 ponang [1BopkuH, ,,CyLITUHA MHAMBMAYaNHUX NpaBa“, cTp 38.
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npaBHa 06aBe3a W3 Yera cnegy fa Taga Cyd He MpuMmerbyje cybjeKTVMBHa npasa

y4ecHuKa y cnopy, seh cBojy AvckpeLmoHy enact.™*

Kako cam [JBOpKMH Harfawaea, OBe TPW KapaKTepUCTUKe MpeAcTaB/bajy Ccamo
CKeneT No3uWTVBM3Ma, Yy BE3n C OCTa/IMM [e/l0BMMa, NOjefuHe Bep3vje No3nTMBM3MA
mef)ycobHO ce pa3nukyjy. Te pasnnke ce Hajbo/be youyaBajy Y pas3ivMumMTUM Onvcuma
TeMesbHOr ornefa Kojum ce ogpehyje aa N je HEKO APYLUTBEHO MpaBuio NpaBHO. Mnak,
(hokyc [IBOPKMHOBE KPUTUKE YCMEPEH je Ha XapToBy Teopujy, a MOLTO je MPEeTXOAHM
[eo pafa noceeheH HOj, HA OBOM MeCTy Ce He Mopa ynasutu y [1BOPKMHOB OMucC

XapTose Teopuje.*®

[loBO/LHO je Harnacuth ga [BOpKWMH cMmatpa XapToBy Teopujy
Haj60/bOM TEopunjoM Te BPCTe, ann Aa 6e3 063Mpa Ha cBa yHarpeherwa oHa 1 fasbe natu

Of1 He[J0CTaTaKa KOjy Cy KapakKTePUCTUYHY 3a MO3UTUBMCTUYKE TEOPUje YOMLLTE.

Mpema [BOpKMHY XapToBa Bepauja MO3UTUBM3MA NpeAcTaB/ba MOAen cucTema
npaBMna M MOfEN 3a CUCTEM MpaBMNa, MOLITO HEroB LEHTPasHW MojaM, a To je
jeAVHCTBEHM NpaBHU TecT, YK/byyyje camo NpaBHa MpaBuna, anM He W Jpyre

® koju y mpasHOj mpakcu umajy cBojy jacHy ynory.'*” MocTojarwe Hekor

ctaHgapae™
OMLUTENPUXBAT/LUBOT TeCTa BaXeHa, Tj. WAEHTUTETa MpaBa, OHaKO Kako ra je XapT

MocTaBKO, NPUXBAT/LUBO je jefIMHO Yy OAHOCY Ha MpaBHa MPaBWU/a, v He U Ha ocTane

3% | bidem, cTp. 39.

135 NBopkuH je nmaxwy nocBeTMO M Teopwju LloHa OcTuHa, HacTanoj oko 100 roguHa paHuje.
WHcucTuparbe fa ce jedHa yMHOrome npesasufeHa Teopuja Hafje Kao MeTa KPUTUKE jefMHO Ce MOXeE
pasymeTu Kao [JBOPKMHOB MOKYLUAj] Aa [OKaXe Kako No3uTuBm3am, 6e3 063vpa Ha CBOj pa3Boj M NOroToBo
Ha OHY HOBY CHary Kojy My je yaaxHyo XapT, U Ja/be NaTu 0f, MHXEPEHTHUX HegocTaTaka. Kako je y
NpBOM ey LOBO/BLHO Maxke nocBeheHo OCTUHOBO) TEOPUjU N KakO CY HeHe rNaBHe MarkaBocTu Beh
aHanmsupaHe, [BOPKMHOB OCBPT Ha kY Hehe 6UTK NOCE6HO NPesCTaB/beH.

138 Ha 0BOM MeCTy HyXHO 61 61710 yKa3aTit Ha TePMUHONOTUjy Koja he 6UTK KopulheHa y OcTaTKy paja.
Y npeBoay ,, Taking Rights Seriody*, npesoannay, je eHrnecku TepMuH standards npeBeo Kao CTaHAapau.
To, HapaBHO, HMje HETayHO, a/ 3axTeBa A0faTHa pasjallrerba. Haume, TepMUH cTaHAapaW, JBOPKUH
KOPUCTM fla 03Ha4M reHYCHW Nojam 3a CBa NpaBHa Npasuia, Kao W 3a MpaBHe MPUHUMNE U NOMUTUYKE
MpUCTyne, Koju Cy Yy MpaBy Takohe BeoMa BaXKHW MOWITO W OHW, [OAYLUE Ha [pYyraunju HauvH,
npeAcTaB/bajy OCHOBE Ha KojuMa Cy[oBM 3aCHUBajy CBOje of/lyke. Ha Hawem jesuky, TepMuH
»,CTaHgapam®, Tj. ,,NpaBHM CTaHAapAM™ MOXe [a MMa OBO 3Hauetbe, JOK OU TEpMUH ,,paBHe AupeKTuBe*
610 HeroB CMHOHUM. AN KOJ Hac ce TEPMUH ,,NPaBHM CTaHLAPAM™ KOPUCTM 1 3a nocebHe cTaHgapae Yy
npaBy Kao WTO cy ,A4obap pgomahuH“, ,npunarofleHa BOXHa“, ,,CaBECHO feyewe”, uT4. [Ma ce
TepMuHonoruja Beh KopuwheHa Npuankom npeBoga [BOPKWHOBMX TEKCTOBA He GM Mewana, oBae he
TEPMUH CTaHZapan GUTH KopuwheH y cMUCTY NPaBHUX OUPEKTMBA, JOK he Kopulihewe y OBOM [pYrom
cMucny 6UTK NOCEBHO HarnalleHo.

37 | bidem, cTp. 44-45.
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TUMNOBe CTaHAapAa (AMPEKTMBA) KaKBM CY Ha MPUMeEP NPaBHU NPUHUMNNU. AprymeHTyjyhu
Jasbe, [1IBOPKUH TBPAM Aa Npej 0BOM YMHEHULLOM MO3UTUBUCTMMA OCTajy [Be cTpaTernje
[a cracy npaBHM NO3WTUBM3aM Of OBOr Hanmaga. Mpea je fa WAEHTU(DUKYjY npaBHe
NPUHLMMNE Kao [e0 NpaBHOr CUMCTEMa Ha OCHOBY HEKOT Kpajter KpUTepujyma, Hekor
onwrtenpuxsaheHor Tecta UAEHTUTETA, 60/be MOCTaB/LEHOI 0f, XapTOBOr U Ha Taj HaunH
NX pasrpaHuye of OCTa/InX APYLUTBEHUX CTaHAap4a. Apyrv HauvH je npuKnakarke ctaBy
[a NpPUIYKOM peLlaBarba TELLKKX Cy4ajeBa, Kaja ce Cyamje no3veajy Ha CTaHAapAe Koju

HUCY MpaBHa NMPaBna, OHY Y CTBapy BPLLIE CBOjy AVCKPeLoHy BnacT. >

1.2. NpaBHa NpaBwia 1 NpPasHN NPUHLUMA

[lokasyjyhn BaXXHOCT NpaBHWUX NpUHUMNa, JBOPKWH Ce N03Ba0 Ha HEKe YyBeHe
CNny4ajeBe U3 amepuyke Cyacke npakce. Mpsu 1 Bpao MHTepecaHTaH ciyyaj je ,,Riggs vs.
Palmer* 13 1889. rog.**® YHyk, Koju ce 38ao Enmep, casHao je Aa je Hweros fgega y
TecTaMeHTy Hajsehn [eo CBOje MMOBMHE OCTaBMO Oall wemy. owTo ce fepa 6vo
MOHOBO OXEHMO, YHYK Ce, 3abpvHYT fa Aefa He MPOMEHU CBOjY OAJTyKY M HOBOMEYEHO)
Cynpy3u 0CTaBu UMOBWHY, O4/Ty4MO Ha Kpajtbi Kopak — ybro je CBOr fefy Tako LUTO ra
je oTpoBao. BpxoBHuM cyn ApxaBe Hbyjopk je oa/lyumBao no Ty)K6u age aeanHe hepke
Koje 61 MO TecTamMeHTy Hacnefune o4eBy UMOBMHY fda je EnMep ympo npe cBor gefe.
OHe cy y cB0joj Ty»K6K1 HaBene fa Enmep Hema npaBo fa Hacnegw deay, jep ra je youo,
3a WTa je paHuje, Yy APYrom MOCTYMKY, KPUBMYHO OArosapao0 M 6Mo ocyheH Ha

AYroroauLtby 3aTBOPCKY KasHy. Y TOM TPeHYTKYy Bakehn 3aKOH O TecTaMeHTY ApKaBe

38 By Muommp Matynosuh, ,,Jeavk, npaso 1 mopan “, cTp. 132.
39 Bygn Charles Silver, ,Elmers’s Case: A Legal Positivist Replies to Dworkin“, Law and Philosophy,
Volume 6, 1987, cTp. 383.
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Hoyjopk, Kao HW Apyru Bakehu 3aKoHW, HUCY npeasuhany oBakas cnyuyaj.*® Enmepos
OpaHunal, je UcTakao fa cyf Tpeba fa [OCYAM Y KOPUCT HeroBor GpareHnKa, jep He
MOCTOjX MPaBHN OCHOB Aa MYy Ce HacneAcTBO YCKpaTu W Aofenun feauHum hepkama. Y
TOM cfyyajy 61, no 6paHMOYEBUM peYnMma, Cy4 M3MEHMO TecTaMeHT U Baxehe npaBo
3aMeHMO COMCTBEHVMM MOpPa/IHUM YyBeperuma. FpUIMKOM OfnyumBarba Cyfuje Hucy
ycnesne Aa nocTurHy carnacHoct. Cyauja Mpej (Gray) je MHCUCTMPao Ha TOMe [a 3aKOH
He cafjpXu M3y3eTKe 3a youue 1 ga Enmvep Tpeba ga gobuje Hacnehe. C apyre cTpaHe,
cyavja Epn (Earl) je 3a3y3eo gpyradvje ctaHoBULLTe obpasnaxyhu fa ce CBM 3aKOHU U
YyroBOpY MOry MpeucnuT1BaT Mpema HUXOBOM [AejCTBY U YUMHKY, M TO Ha OCHOBY
rnaBHMX npuHumna common law-a. OH je y cBOjoM 06pa3fnoxery AeuHMcao jedaH o4
rNaBHMX npuHuMna: Hukome ce He cme JOMYCTUTU fa OCTBapM KOPUCT Of COMNCTBEHe
Henpasge, WAy fa 6UN0 KOjU 3aXTeB 3aCHMBA Ha BNACTUTOj HENpPaBAM WM [a CTEKHe
VIMOBMHY COMNCTBEHMM 3/104MHOM. CTaHOBULLTY cyamje Epna npMKAOHUAO ce joL YeTupu
cyavje, AOK je cyavja 'pej umao camo jeJHOr UCTOMULL/BEHUKA, MNa je Tako YHYK Enmep,

nowTo je seh 40610 pPobujy, Ha Kpajy ocTao 1 6es HacneacTea. ™

O fpyrom cnydajy XeHWHrceH npoTwus habpuke ayTomobuna y bnymdungy og/yumsao
je cyn y bbby Llepcujy 1960. rogmHe. MocnoguH XeHWHICeH je Kynuo aytomobun u y
YyroBopy Koju je noTnucao C npofasuem 6wuno je npeasuheHo fda je OAroBOPHOCT
npounssohaya 3a KBapoBe OrpaHMyeHa Ha 3aMeHy HeMCNpPaBHUX [eN0Ba U Aa Ta rapaHumja
3amerbyje CBe [Apyre rapaHuumje, ob6aBese M OArOBOPHOCTM npousBohaya. JegHOM
npuaMKom, Bo3ehu cBoj ayToMobus, XeHUHICEH je [0XMBeOo caobpahajHy Hecpehy Kojy

je Mpoy3poKoBao Keap Ha ayToMobusly. HakoH Tora OH je O4/lyuno fa Ty>XXu (abpuky,

0 Bpeay HarnacuTi Kako je HeKMX fieceTak roAMHa npe OBOr YyBEHOr Crydaja, BanTasap Boruwmh y
cBoM OrTeM MMOBUHCKOM 3aKOHUKY 3a LipHy opy n3 1888. rof. npeasuaeo UCTy cuTyauujy. MowTo
OnwTM 3aKOHWKOM HUje KOZM(MKOBAHO Hac/iefHO MpaBo, pellerbe ce Moxe Hahu y unaHy 490. ctas
JpYruv Koju perynuiie nutake HebnarofapHocTy nokioHonpumua: ,,Ocum Tora, Kaj je gapvsanad, yspjesy
OMpoCTWO, OH Ce TUMe 1 0ApeKao npasa uckatu nospahaj fapa. Y3ehe ce fa je onpocTMo U OHJA Kaj, 3a
XMBOTa, HWje CYACKUM NyTeM Tpaxxno nospahaja, Te ra HacnefHULM 4apuBaoyeBy HUKaKO BULLIE TPAXKUTU
He Mory, Makb [ceM, ocuM] Aa je 064apeHNK YiM rog Kpus 610 AaprBaoyeBoj CMpPTU®.

11 ponang [BOpKWH, ,,CyLUTUHA UHAMBUAYANHUX NpaBa“, cTp 45-46. PoHang [BOpKuH, ,LlapcTBo npasa”,
cTp. 25-30.

76



cmatpajyhu ga npowussohad, 6ap y OBakBMM OKO/THOCTMMA, He MOXe 6uTh 3awTuheH
orpaHuyerMMa 13 yroeopa, Beh ga Tpeba fa HagoKHaAM MeANLMHCKE 1 Apyre TPOLKOBe
ocobe nnm ocoba Koje cy nospeheHe y cygapy. faHac je y CA/JL, oBa 06nacT perynmcaHa
npaBHMM MPONUCKMMa, aiin y TPeHYTKY MOAHOLUeHa TY)KO6eHOr 3axTeBa HMje NOCTOjao
HMjefaH 3aKOH WM HEKO [PYro YCBOjeHO NpaBHO MPaBwsIo, KOjUM je XeHWHICeH mMorao
fa [OKaXe OAroBOPHOCT Mpou3Bohaya ayTomobuna Koja 6w Hagunasuna Herose
OAroBOPHOCTM M3 NOTMMCAHOT YroBOpa, a Koja Ce CBOAWIA CaMO Ha 3aMeHY HencrpaBHMX
penosa. Cyq je cmaTtpao fa je XeHUHrCceH y npaesy 1 'y 06pa3noxery npecyze ce no3sao

Ha 6pOjHe NPUHLMME:

»(@) "MopamMo nmatun Ha ymy OnLITU NPUHUMN 4a, aKO Hema MnpeBape, OHaj KO MpomnycTu
[ia NpoynTa yroBop npe noTnucrBara He MOXe Ce KacHuje ocnoboantu obasese.” (6) 'Y
NMPUMEHN OBOr MPUHUMNG, YWHWMAL, Of BAaKHOCTW je 6WUTaH enemeHart cnobofe
o4/lyuvBarba NpaBHO CnocobHMx cTpaHa.” (B) ’Cnobofa yroeapara HuWje TONMKO
HenpomesbMBa [OKTPUHA fa 6M ce HOM OHeMOoryhuno cBako orpaHuyere 061actv o
K0joj je pey..” (r) 'Y [OpywTBY Kao LUTO je Halle, Yy KOME je ayToOMOoOWUn OnwTn U
HeonxofjaH AofaTak CBaKOLHEBHOI >XKMBOTa, W rhe je werosa ynoTpeba CKonyaHa ca
onacHowhy Mo Bo3aya, NYTHWKE Y BO3WJY W Meluake, npoussohay je nof nocebHoM
06aBe30M Yy Be3uM ca KOHCTPYKLMjOM, PeKnammpar-em 1 NpogajoM CBOjUX aytomobuna. Y
CKnagy C TWMM, CyfoBUM MOpajy 6/vdke UCMMTMBATL YroBope O KYMonpodaju Kako om
YCTaHOBW/IN [ja /1N Cy MOTPOLLAY U jaBHW WHTepec TpeTupaHu npasunyHo.” (g) ’Moctoju
NN HEKN MPUHLMM KOjU je no3Hatuju n uspLuhe yrpaheH y UCTOpWjy aHr/I0-aMmepuyKor
npasa Of, OCHOBHe [OKTPWHe Aa CY[O0BW He CMejy [03BOMUTW fa MOCTaHy MHCTPYMEHT
HenpaBMYHOCTM W Henpasge?’ () ’Jow crneynduyHnje peyeHo, CYLOBWU YrnaBHOM
0A6vjajy fa ce MPUMK/IOHe cnpoBofewy ‘Morofbu ’ y Kojuma jefiHa CcTpaHa HenpasegHo

KOPUCTY Cnabuju eKOHOMCKM MONoXaj apyre... .12

Mo3uBajyhu ce Ha OBa [Ba, ann W Apyre NPUMepe M3 amepuuke CYACKEe Mpakce,

[IBOPKMH UCTMYE MarbKaBOCTM NPaBHOMO3UTMBMCTUUKOT KpUTEPUjyMa UAEHTUTETA NpaBa

2 ponang [1BopKuH, ,,CyLITUHA MHAVBUAYaNHUX NpaBa“, CTp. 47.
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(Bugm 11 3. 2.) y BMAY HEKOr BPXOBHOI MpaBWia, KakBo je HMNp. XapToBO MNpasw/io
npusHara. HasefeHVW MprvMepu Mokasyjy M3y3eTaH 3Hayaj NpaBHUX MPUHUMNA MPeko
Kojux, no [BOPKMHOBMM peynma, NO3UTUBWUCTWU 0/1ako npenase. Ho npe csera Tpe6a
npuKasaTM KakBa je CYLITMHCKA pa3niMka u3Mmelly npaBHWX npasBuna W MpaBHUX
npuHuuna. [BOpKWH je ogpehyje Kao NIOTUYKY Pasnuky: ,,Pasnvka nsmehy npasHUX
MPUHLMNA 1 NPaBHUX NpaBua je nornyka pasnuka. Oba ckyna mepusa Baxe 3a nocebHe
O/TyKe Y Be3M ca 3aKOHCKOM 00aBe30M Y MOocebHVM OKO/IHOCTUMA, afin Ce pas/ivKyjy no
KapakTepy cmepa Koju aajy. MNMpasuna ce npumMerbyjy Ha Ha4MH ’CBe-UNN-HULWTA'. AKO Cy
YmkbeHuLLe ofpeheHe NpaBuiIoM faTe, OHAA MPaBUI0 UK BaXW, U Y TOM CNy4dajy OArosop

KOju OHO faje mopa 6upu npuxsaheH, UM HE BaXW, Y KOM C/yyajy OHO HMLITA He

fonpuHock oanyuu“.

Mojawmrasajyhv HaunH fenoBaka npaswna ,,CBe-UNn-HULWTa™, [BOPKUH HaBOAM
npumepe CnopTckux npasuna. HNp. npaesunno odcajaa y gpyadanckoj urpn oapehyje aa ce
urpaun y Hanagy He CMejy HalasuTU u3a fIMHWje Nocnefwer urpada ogbpaHe, He
padyHajyhu roniMaHa, y TpeHyTKY Kafa hUX0BU Urpadm ynyTe 0Nty Ka wuma. HapasHo,
MoCTOje HeKONMKM U3y3euun Of OBOr Mnpaswusa MomyT T3B. MacuBHOr ogcajfa, Kaja ce
npaBuio ocajaa Hehe NPUMMEHUTUM ako Ce Urpady ekurne Koja Hanaga, a Koju Huje
aKTVBaH Yy Hanafy, Haiasu nu3a nocrefmer urpada ogopaHe uam ako ce nonta ybauyje y
nrpy Npuankom nssoherba ayta. [lakne, y npaBy Kao W y CnopTy, HeKo npasuio buhe
HajTauyHMje hopMynMcaHO ako ce CBU M3y3eLn Habpoje 1 CYrnpoTHO, NpPaBunIo Hehe GUTK

Ta4yHO (hopMynmncaHo 6e3 HaBofeHa n3yseTaka.

Kog npaBHMX MpUHUMNA OBO He BaXW, NMPOCTO 3aTO LUTO OHW He (PYHKUMOHULLY
Kao npasuna, no CUCTEMY ,,CBE-UIN-HULITA®. AKO Ce KadKe [la y HEKOM MpaBHOM CUCTEMY
MOCTOjV NPUHLMN fa HUKO He MOXXE UMATWN KOPUCT Of CBOT HE3aKOHWUTOI YMHA, He 3Hauu
Aa he CBaku MyT Kaja HEKO Ha Taj Ha4MH OCTBapy KOPUCT GUTU CaHKLUMOHKCaH. Mprmepn
cy 6e36pojHu, a [BOPKMH UCTUYE OHaj Hajrno3HaTUjU — OAPXKaj (AaKO HEKO HEe3aKOHWUTO

yhe Ha Tyhe nMatbe U Ha bheMy 0CTaHe J0BO/bHO Ayro, MOXe cTeh CBOjUHCKO MpaBo Haj

143 | bidem.
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TUM MMaeM WM ako [LOBO/bHO [Yro Mnponasn Kpo3 Heuuju Mnocef, BPEMEHOM MOXe
ctehn npaBo nponacka Kpos Taj nocen).'™ [pyrum peunma, 3a pa3nuky of MpaBHUX
npaBuna, NPaBHW MPUHUMNU HW He TOBOpPe O M3y3euuMMma M Y KOHKPETHOM Clyyajy
MPUHLMN [a HAKO HE MOXKe OCTBApUTW KOPWUCT W3 COMCTBEHOI HE3aKOHUTOr YMHa, He
nogpasymeBa WM3y3eTKe WM YC/I0BE KOjU HEroBY MPUMEHY YMHE HY)XHOM. Y HEKOM
cnyyajy nonyt ,,Riggs vs. Palmer”, HaBegeHV MpUHLMN MOXe UMAaTU NpecyaaH yTuuaj
npy LOHOLUEHY OAJTYKe, LOK Y HEKOM [PYroM Cnyyajy Heku LpYrv NpUHUWM MOXe
NPeTErHyTU Hag HMM, NONYT NPUHLMNA 3alITUTE CBOjUHE. TO MNaK He 3Hayn Aa npBu
NPUHLMN MLIYe3aBa N3 NPaBHOr CUCTEMA, jep OH MOHOBO, Y HEKOM crefehem cny4ajy,

MOXe 61TV NpuMetbeH. ™

Ha ocHoBY 0OBe pa3finke Npou3nasn rnaBHa KapakTepucTka NpaBHMUX NpuHLMNa.
Mpema [BOPKWUHY, 3a pa3fnKy Of Npaswna, NPUHUMNN UMajy AUMEH3N]Y TeXMWHe, Tj.
3Havaja. Y cny4ajy cykoba ABa Unu BuULLE MpaBuia y OKBUPY HEKON MPaBHOP CMCTEMA,
MOCTaBUTU NUTate KOje MPaBHO MpaBMIO MMa Behy TEXWMHY He u3rnefa CacBuM
CMUC/NEHO. Y TakBUM C/lyyajeBUMa, caMo jeflHO MpaBu/o MOXKE Aa Baxu, a Koje he To
npaBuNoO 0f CYKOO/bEHWX OWUTK, pellaBa ce NyTem ApYruMx npasBuna Kao WTO je Lex
posterior derogat legi priori.** Kopg npaBHWX npuHUMna cTeapn cToje apyrauuje. Y
cCUTyaumjaMa Kafa ce jefHOBPEMEHO MOXe MPUMEHUTU BULLE CYNpPOTCTaB/bEHNX
NpVHUMNa, OHAA ce Y 063Mp Mopa Y3eTW HIX0Ba CpasMepHa TeXMHa Yy OAHOCY Ha AaTy

CNyyaj, BpeMe, MONNTUYKE U, YOMLUTe, ApyLUTBeHe Lubese nta.

4 | bidem, str. 48.

5 | pidem, str. 49.

8 nTepecaHTHO je fja HaBefeHe HauMHe 3a peluaBarbe Cykoba 3aKoHa [IBOPKWH Ha3vBa Mpasv/vMa,
[IOKNe nX jeaaH 6poj Apyrux npaBHMX TeopeTuyapa 03HayaBa Kao npaBHe NMpUHUMNE, jep Hajhewhe HUCy
ofpeheHn 3akoHOM Beh Cy [e0 TeKOBMHa jypucnpygdeHuuje. Kako he ce kacHuje BMAeTW, W no
[ BOPKMHOBOM PE30HOBakY OHW BM Ce MO HEKMM CBOjUM acneKTUMa npe MOrav pasyMeTh Kao MpUHLMAN
HEro kao npaswna.

147 Kako [iBopkvH npumehyje, nocToje cuTyaumje Kaaa ,,npaBua0 1 NPUHLMM MOTY UMaTV MOTAYHO WUCTY
ynory, a pasnnka Mehy HKMa je roToBO Y MOTMYHOCTU CTBap (hopmMe. Y npBOM ofesbKy LliepmaHoBor
3aKoHa npegpuha ce fda je CBakW YroBop KOjUM Ce OrpaHuMyaBa TProsuHa HuwTaB. ,,BpxXoBHU cyg je
Tpebano aa ognyym Tpeba N 0By oApeady TPeTMpaTh Kao MpaBuo No cebu (M MOHULITUTU CBaKW YroBOp
’KOJUM Ce OorpaHuMyaBa TProBMHA’, LUTO Ce FOTOBO CBakKWM YrOBOPOM W YMHMW), WM Kao MPUHLMN KOju
MpefcTaB/ba OCHOB 3a NOHULLITEHE YrOBOPa YKOMKO He MOCTOjM CynpOoTHa npaBHa noamTuka. Cyg je oy
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OupTaBLUM Ha HaBeAEHM HauMH PasNNKy M3MeNy MpaBHUX MpaBufa U MPaBHUX
NpuHUMNa, [BOPKWMH 3aK/bydyje Kako Ce MPUHLMMKU, WHa4Ye W3Y3eTHO BaXHM Y
[IOHOLLIEHY CYACKMX OfJyKa, Y aHasu3n rojmMa npaBHe 06aBe3e MOry pasyMeTy Ha aBa

Ha4dynHa.

1) MOCTaBUTM 3HAK jefHaKOCTW M3Mel)y MpaBHUX MPUHLUMMA U MPaBHUX Npasuna, y
cMUcny da npuHUMnKn obasesyjy jeflHaKO Kao Baxkeha npaBHa npasuna, Te UX
cyavje 1 octaii CNy>K6eHUUM YBEeK Mopajy ysumatu y 063up Kaja [oHoce
O4JTyKe 1Unn

2) 3aK/by4YUTU Aa NPUHUMNK He MOry obaBe3uBaTM Ha MCTU HaYMH Kao MpaBHa
npasufa, Te y TELWKUM C/y4vajeBUMa cyamja Tpeba fa ,,nocexe 3a BaHNPaBHUM
NPUHUMNMMA KOjU Ce Hanase M3BaH NpaBWia Koja je MHavye obaBe3aH [a
npumersyje (To jecT, npekopadyje noctojehe 'npaso’), Kao U Aa je cnobodaH ga
TO YMHM N0 CBOjOj BO/bY.“**

Pasnuke n3mehy oBa fiBa NpMUCTyna Koja, npema [JBOPKUHY, He MOpajy uU3rnegatu
npeBenvke, UMajy KpyrHe KVMIJIMKauuMje Ha pasymesarbe Mojva npasa. [pBum
MPUCTYMNOM Ce MpaBHM NPUHUMNW y3uMajy Kao 06aBe3HM 3a cyauje, Te Cyauje npase
rPeLUKy YKO/MKO UX He NPUMeYjy Kao LITO NpuMekbyjy npasunia. Apyrum ce npuHLmMnm
CXBaTajy Kao ,,je3rpoBuUTK 13pa3 oHora WwTo BehuHa cyaunja *yYMHU NPUHLMUNOM’ Y CBOM
nocny Kafa je npucwbeHa fa WAe U3BaH CTaHAapda Koju uHade ob6asesyjy. V36op
n3mehy oBa fBa NpucTyna yTuye nunn vak, Moxaa, ogpehyje moryhu ogrosop Ha nutame
[a v cyamja y TewWKMM cryyajesrma [...] nokylaea fja NpUMeHW MPeTXo4HO noctojeha
3aKOHCKa npasa 1 06aBsese. [...] AKO NpuxeaTtumo Apyru, Hahu hemo ce Ha BaHCYACKOM

MoApYyYjy, Ha KOMe CMO NMpuHYHeHN [a Npu3HaMo Kako je yOMUMHOj MOPOAULIA Y CiyYajy

ofpendy NpoTymMayno Kao MpaBusio, a/in je CMaTpao Aa OHO CaapXXu M ped "Hepas3noXHo’, na je 3abpaHno
jeaMHO “HepasnoXkHa' orpaHmMyerba TProBuHe. Ha 0Baj HauMH cyf je y4MHMO Ja oBa ogpefda Sornyku
[leNyje Kao npaBuo, a cafpXkajHo kao npuHumn®. Ibidem, str. 51.

1% |bidem, str. 53
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Riggs [..] yckpaheHa cBOjuHa YMHOM CyAuWjCKe [AMCKpeuuje NpUMereHMM ex post
facto,

1.3. Cnobopa ognyymBamna (LUCKPELMOHO NpaBso)

[BOPKMH y3 nomoh fBe noBe3aHe fdetvHuuMje ofpehyje nojam AMCKPeLMOoHOr
npasa. MNpBO, Kao OMNWTY AY>XXHOCT oBfawheHor cybjekta fa AOHOCU OfJTyKe npemMa
cTaHfapAMma Koja je nocTaBuna opgpeheHa BacT (ApXxaBHA, LUKOJCKA, CMOPTCKa,
BOJHMYKA, LPKBEHA WUTA.) U OPYro, CIMKOBUTKM]E, Aa AUCKPELMOHO MpaBso ,,Kao 1 pyna y
KPO(HM, MOCTOjM CaMO Kao MPOCTOP OCTaB/beH OTBOPEH Y OKBMPUMAa OKOJHOI rfojaca
orpaquel-ba“.15° MMocny>XuBLM ce XapTOBOM OMW/bEHOM jE€3MUYKOM aHa/IM30M, [BOPKUH
3anaxka Aa Kao U Ko ApYrvx nojMoBa, Ha NPeumsHo 3Hauere TepMuHa AVMCKPELVOHO
npaBo yTU4e KOHTEKCT Y KOMe ce OH yrnoTpebsbasa, Te Aa ce, rpybo nocmatpajyhu, mory

Pa3NNKoBaTV TPU CMIC/A NOjMa AUCKPELMOHO npaso. ™

MpBM cMMUCao MojaM AMCKPELMOHOT NMpaBa MMa Kafa ce ogpefeHn cTaHhapan He
MOry MexXaHW4Ku NPUMeHNTH, Beh camo y3 oarosapajyhy npoLeHy cybjekTa Koju AOHOCK
OANYKY Ha OCHOBY TuX CTaHfapga. OBaj cmucao MOCTOjU Kaja HMp. KanmeTaH u3ga
Hapeherbe NOpPYyYHUKY fia y U3BUAHULLYY NOBEAE CBOjUX MET HajUCKYCHWUjUX byau. MNojam
ce y APYroM CMUC/Y KOPWUCTU Yy CUTyauuju Kafa Heku cybjekT uma osnawherwe fa
[OHece 04JTyKy KOja Ce BULLEe He MOXe nobujaTi. Y 0BOM CMUCAY MojaM AUCKPELMOHO
npaBo nofpasymeBa Xujepapxujy cybjekata Koju Ofny4dyjy u y Kojoj CybjeKkTn umajy
pasMunTK HMBO oBnalhera. CyBjeKT C BpXa Xujepapxmjcke NnecTeuLEe 4OHOCK KOHAUYHY

0ANyKY, HNp. npecyaa BpxosHor cyaa CAJ je KoHauHa 1 fasbe ce He MOXe HanagaTu. ™2

19 | bidem.
130 | hidem.
3L | bidem.
152 | bidem. cTp. 56.
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MpBa gBa cmucna [BOpPKMH Ha3umBa cnabum (weak) nowTo MX pasnnkyje of
Tpeher, Harnawenujer cmucna.® OBaj cMmcao MOCTojU Kaga ce TepMUH AMCKPELIMOHO
NnpaBoO KOPUCTWM [a O3Hayuu cuUTyauujy pga cyb6jeKT Koju ognydyje no ogpeheHum
nuTakbnUMa HUje orpaHUYeH ctaHgapavMMa Koje je ycrioctasuna ogrosapajyha snact (Hnp.
Kafa Nopy4yHUK npumu Hapehewe of KaneTaHa Aa y 1U3BUAHULY NO CBOM M360py noBefe
neT /byan). Mnak, AMCKPELMOHO NMpaBo Y jadyeM CMUCY He noapasyMeBa HeorpaHU4yeHy
cnobofy cyb6jekTa Koju ofnydyje, HUTU fa Ce Heroba Of/lyka He MOXe KPUTMKOBATW.
[BOpPKUH Kaxe ,,[a]ucKpeumoHO npaBo cnyx6eHMKa He 3Haun Herosy cnobogy pa

oANnyuyje He Bofehu padyHa 0 CTaHAapAy PasyMHOCTU U npasuyHOCTU[™]

, HEro camo 1o
[la Ha HeroBy OANYKY He YTW4y CTaHZapay moceGHe BAacTU KOjy WMamo Ha ymy
nocTas/mbajyhn nuTame AuckpeumoHor npasa“.’® Tako, Ha mpumep, ako npodecop y
jenHOM TepMuHY Tpeba fia UCMUTa TPUAECET CTy/AeHaTa NpBe FOANWHe U MeT cTydeHaTa
YeTBpTe, Pefoc/es KOjuM fie TO YUMHWTM je NnTarbe Herose AMCKPeLMOHe OAYKe, anu
YKOMNKO MPBO WCMUTYje BpyLoLLe, @ 3aTUM CTapuje CTyJeHTe, Heroa of/lyka MOXe

BUTY KPUTUKOBAHa, jep 0BMX APYrMX, CEM LLITO CY CTapuju, Ma MHOTO Makbe.

Mpe Hero wWTO ce u3Hece [IBOPKMHOB CyA O MO3UTMBUCTUYKOM CXBaTakby
OMCKPeLMOoHOr npasa, MOTPebHO je 3a TpeHyTaK MNOACETUTM Ha XapToBO Bufere
KapakTepa npasBHWX npasunia. Npema XapTy, CyoBu Hajuewwhe dopmynuily cBoje
npecyfe Tako fa ce CTUYe yTUCaK Kako Cy OHe HY>KHa rnocneamua npeTxoHo yTBpheHnx
npaBufa Ynje je 3HaueHe CacBMM jaCHO. Y MareM Opojy cny4ajeBa, Koju Cy Mo CBOjoj
NpUPoAM jeAHOCTaBHM, OBO MOXKE [a BaXKM, Kao Kaj CYACKM OpraH 3a npekpLuiaje yTBpau
[a je B0O3a4y Ha ayTo NyTy BO3MO MNpeko 120 KunomeTapa Ha 4Yac W fa ra 36or Tora
HOBYaHO Ka3HW. 3a BenMKy BehMHY Apyrux ciy4ajeBa BaXKun CYNpoTHO, Yak U 3a OHe rae
6u ce morno pehu Aa je npaBMnO cacBMM jacHO (HNpP. ako 3akOH O HacnehuBamwy
npeasvha ga TecTaMeHT fga 6w 61Mo nyHoBaxaH Tpeba ga 6yae noTnucaH of CTpaHe

3aBeliTaoua, y O,lJ,pEf]eHI/IM OKO/THOCTUMa — 3aBellTas1al, ce rnoTnucao nceygoHMmMom mnnn

153 Byau Scott Shapiro, ,, The *Hart-Dworkin’ Debate*, ctp. 11.
4 Byuan dycroTy 136.
155 | bidem. cTp. 57.
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je motnucao camo MHWLMjasie UAK ce MOTMNUCA0 NMYHUM VMMEHOM U MPe3VIMEHOM, au
NOTMMC YMECTO Ha AHO NOCNeAHEe CTaBMO Ha BPX NPBE CTPaHe - 0BO NPaBU/IO0 MOXe 6UTK
Hef0BO/bHO jacHO). 3a TeXe CnyvajeBe KOju npeactas/bajy Npobnem 3a cyaoBe npasuna
He HyJe caMO jefHO pellere. XapT Harnawasa fja ,npasBuia MOry fa umajy jesrpo
HECMOPHOT 3Hayetba M Y HEKMM CNy4yajeBMMa TELLKO je 3aMUCIIUTY [a MOXKe [ia Ce Mojasu
CMOp OKO HMXO0BOT 3Hauewa. [...] Minak, ca npasuna nmajy n Heky MapruiHy, noayceHky
(penumbra) HeogpeheHoCTW, YyHyTap Koje cyauja mopa ga 6upa u3mehy BuLle
anTepHaTnBa“.'® HeopeheHOCT KapaKTepuCTYHA 3a NPaBO YOMLLUTE, Haju3paKeHuja je
06/1aCTN yCTaBHe MaTepuje rae ce ycTaBoTBOpaL, YeCTO CYXKM ONWTHUM TEPMUHMMA Kao

LUTO cy cnobopa, jeaHakocT, oAroeapajyhv npaBHM NOCTyNakK UTA,

MpaBo ce y CBOM HajeheM feny cacToju Of OMNWTUX MNpaBuia Kojuma ce
yCcMepaBa /bYCKO MoHallawe. NMpaBHa npasuia Ccy, roToBO YBEK, U3PaXKEHA je3VKOM U
OAHoce ce Ha byayhe cuTyaumje. Je3nyKo U NPOCNEKTMBHO CBOJCTBO MpaBa Kao W Herosa
OMNLUTOCT, jecy pa3/io3n Koju cama npaswia YMHW ,,MOPO3HUM™. HavmMe, CBU MPUPOAHM
jesnuy nmMajy noposHy CTPYKTypy (open texture). He nocToju XuBW je3nk Koju 6mu 6uo
NOTUMYKN CaBpLLEH, KOju 61 NOTMYHO BEPHO OMWUCUBAO (haKTe PeasiHOCTM U Yuje 3HaueHe
He OW 3aBMCW/IO Of, KOHTEKCTa KOHKpeTHe ynoTpebe. lNMpema XapTy, CBaku je3UYKM
TEPMVH MMa CBOje YBPCTO je3rpo Yy CTaHAapLHUM Cny4yajeBUMa U TO MOLPYYje Herose
NpUMeHe ce He [JOBOAM Y CyMibY. Ha npvmep, ako je npaBHWM MpaBuIoOM 3abpareHO
KopuLLhere BO3K/a Y jaBHOM NapKy, jacHO je [a ce OHO 0AHOCK Ha ayToMobune. Beh kag
je pey o buymknnuma, MoneamnmMa, Aedjum aytomoounmunhuma Ha eneKTpuyHU NoroH uam
ponepunmMa, MoXke 6UTK CMOPHO Aa N 1 HKX Tpeba Has3BaTh BO3WANMA Y CMUCTY Aator
npasuna.’> Y KOHKPETHOM npumepy, ayToMo6un 61 MpeacTas/bao je3rpo nojMa
O3Ha4yeHOr TEPMUHOM BO3WJ/O, & CBAKO YAasbaBare Of je3rpa 3Hauu ynasak y cepy

nonyceHke (penumbra). CnyuyajeBuM M3 MOMYCEHKE MOMYT ponepa, morneda v buumkna

156 X ep6epT XapT, ,,Mojam npasa“, cTp. 70.
17 XepbepT XaprT, ,,[1031TrBM3aM 1 pa3aBajare npasa 1 mopana“, cp. 70.
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hene Heke 3aje,u,HV|qu oannke Ca CtaHAapAHUM cnyqajelvl, am nm He,D,OCTajy ocCTane nnn

NMajy OANNKe KOje HUCY NPUCYTHE Y CTaHAapaHoOM ciyuajy. >

Mopen HaBegeHor, OpojHa MpaBHa Mpasuna ce OAHOCe Ha opapeheHe cepe
JbY[CKNX OfHOCA U [leNiaka, Koje Cy 13y3eTHO KOMMJIEKCHe Aa 6u 6une cacBuM NpeumsHo
perynncaHe. Y TUM CnydvajeBUMa 3aKOHOAaBal, [OHOCK Mpasu/ia Koja noppasymeBajy
oapeheHe npasHe cTaHgapae’™. Hnp. cao6pahaj, 34paBCTBeHa 3alWTuTa WM
06/IMraumMoH ofHOCKU Ce Mopajy perynmcatv u Tako WTo he ce KOpUCTUTU MOCe6HM
cTaHAapAM Kao WTo Ccy ,,npunarofeHa BOXHa“, ,,caBeCHO Nleyere”, ,,406ap AomahuH".
be3 wuxose ynotpebe, 3akoHoAaBal, 6M 6UMO Cyo4veH C MOTPebOM Aa CTa/lHO AO0HOCK
orpomaH 6poj mpaBHUX Mponuca Kojuma 6y HOpMMpao OBe U CIMYHe cgepe /bYACKUX
OfAHOCa, a fia TMe He 61 OTK/IOHMO ONAacHOCT Aa HeKW CreumnpuyHnN UIn HOBY Cy4ajeBu
Oyfny HeperynucaHu. Tako XapT cmaTtpa fga CBM MpaBHU CUCTeMM 3anpaso ,,Mpase
KoMnpomuc nsmely e gpyLuTBeHe nNoTpebe: noTpede 3a CUrypHUM npasuiMma Koja om
caMu MojeguHLM MOrM Ja MNpUMeHe Ha LUMPOKe 0651acTU MoHalawa, 6e3 pamber
3BaHMYHOI yCMepaBara WIn ogMepaBarba APYLUTBEHMX MUTaka, U NoTpede Aa ce ocTtase
OTBOpPeHa, fja b1 KacHuje 6una peLleHa 06aBeLUTEHUM 3BaHNYHUM U360POM, NUTaka Koja
MOry jefuHO f[a ce NpaBWIHO MpOLeHe W pelle Kaja ce MojaBe Yy KOHKPETHOM

cnyuajy.t®

AKo 6M ce 3ammucaMna cacBMM CyMpoTHA cuTyaumja, Aa je je3nuK MOTNyHo
jefHO3HayaH, fAa HecTaHe JbyACKEe WHBEHTUBHOCTM W MPUPOAHMX MNPOMeHa W [a
MefyrbyACKM OAHOCK He Byay TOMMKO KOMIMIEKCHU, Y TOM Ciyyajy 61 610 OTBOpPEH nyT
3a MPUMeHy MexaHuuke jypucnpygeHuuje.’®t 3akoHogasal, 61 Morao a npeasuan cse
moryhe cuTyaumje n fa ux perynuvile npasuavma (OpMyInMcaHUM jeAHO3HAYHUM
jesukom. CypoBu 6u, ca CBOje CTpaHe, Ha OCHOBY JIOTWYKe [AefyKuuje, peLuasaiu

CnyyajeBe MPOCTMM NoABONEHEM UMHEHNYHOT CTakba Nog npasuia Koja ux perynuy v

158 | bidem, cTp. 71.

% Byuan dycroty 136.

160 X ep6epT XapT, ,,Mojam npasa“, cTp. 189.
181 By, ibidem, cTp. 187.



pocnosue npeactasbanv lex loguens. Kako je oBa NpeTnocTaBka [aeKo Of /byACKe
CTBapHOCTW, CYAOBM Cy 4YeCTO MNpuHYheHM [a cnydvajeBe pelsaBajy Tako LWWTO he
KOPUCTUTN CBOjY AMCKPELMOHY BNacT. Y cnydvajeBMMa KOju Ce Hanase y MonyceHum
npaBuna (KakaB je HaBefeHW MpuUMep C BO3WIOM) WKW OHUM CriyyajeBUMa Koju 6u
Tpebano fa 6yay NpaBHO PerynvcaHu, anm HACY jep He NOCTOju MPaBuo Mo Koje 6u ce
KOHKpPeTHaH Cnyyaj Morao nogsectu, XapT cmartpa fa CyAoBu BpLle yHKUW]Yy CTBapara
npaBa Koja 6e3 063vpa Ha GUTHe pa3/ivKe, YMHOroOMe Ha/nuKyje BpLUekwy AenervpaHux
oBnalLhera yNpaBHUX OpraHa MPUAMKOM [OHOLLEHa npasuna.'®® Bpluere AvCKpeLmje
0f, CTpaHe CyfoBa Huje KapaKTepuCTuKa OBOI WM OHOr MpaBHOI CUCTeMa, Beh je 360r

MOPO3He CTPYKTYpe NpaBHUX MpaBuna KapakTepucTyHa 3a cee.™®

HakoH oBor kpaTkor nogcehara Ha XapToB CTaB, MOCTaje pa3yM/bMBO 3aLUTO je
[IBOPKUH 3Hayerbe TepMUHA AMCKPELMOHO NPaBO MOLENO Ha cnabu v jaun cMucao. OH
cMaTpa Aa je XapToB CTaB MOBOAOM AMCKPELMOHOr npaBa y c1abom cMuchy, Tj. CTaB Aa
CyAMja mopa [OHETU COMCTBEHY OLUeHY npumewyjyhn npaBHa npaBuia Koja HUcy
[OBO/LHO jacHa, onwiTe MecTo. LLTaBuLwe, [1IBOPKMH TBPAW Aa Liena No3UTUBUCTMYKA Te3a
[a cyf Mopa NpYMeHUTY CBOje AUCKPELMOHO NpaBo y CMUCY NOTpebe JOHOLLEHA OLeHe
y CNlyyajy HejacHOr MpaBHOT MpaBuna NpefcTas/mba TayTonorujy.'®* Apryment 3a osako
TEeWKy KBa/M(UKaumnjy MO3UTUBUCTUYKE [LOKTPUHE O CYACKOj AUCKpeumju, [BOPKUH
3aCHMBA Ha YMHEHMUM [a OHa He peluaBa Mpobiem MecTa MPaBHUX NPUHUMMIA Y
CNny4yajeBMMa HejacHMX npaBHMX npaswna. Cygoeu goHocehu npecyge y cny4ajeBMma
Kafla MpaBHO MpaBWIO HWje [OBO/bHO jaCcHO, CBOjy OLEHY aprymeHTyjy ofpefheHum

NPaBHUM NPUHLUMMIMMA UK CKYNOM MPUHLMNE, 6all 3aTo LWITO cMaTpajy obaBe3aHUM fAa

182 | bidem, cTp. 191.

163 Tpeba HarnacuTh Kako H1 XapT H1 [IBOPKWH He npase [0BOSLHO jacHy pasnuky usmehy HeoapeheHocTu
1 MOPO3He CTPYKType npasa. HeoppeheHOCT npaBHMX NpaBwia NyTeM Kopuwhera MpaBHUX CTaHAapda
(caBecHO nevetrse, fobap gomahvH UTA.) UMa 3a CBPXY Aa ce ypeae BP/o LWMpoke 061acTn Koje 360r cBoje
KOMM/IEKCHOCTW He 61 Morne ga ce HOpMMpajy NpeLusHo PopMyIncaHUM npaBuanmMa. 3akoHoAaBal, Tako
Cyf0BVMa NpenyLuTa Ja 3Havere HeoapeheHnx NojMoBa yTBpAe Y CBaKOM MojeAnMHaqyHOM cnyyajy. C gpyre
CTpaHe, MoOpo3Ha CTPYKTypa MNpaBa HUje HUWTa ApYyro A0 MNocnegvua HecaBpLUEHOCTW je3nka, jep 3a
pasnnKy 0f NOrMYKMX 3HAKOBa, PeYUN rOBOPHOT je3nKa Cy YBEK Y MareM unu Behem cTeneHy HeoapeheHe.
164 ponany [1BopkuH, ibidem, cTp. 58.
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ce apxe Tx npuHumna.'®® XapT cmaTpa ga ce He Moxe pehn Kako je Cyq NpuavKOM
NnpUMeHe AMCKPeLMOHOr npaBa Be3aH CTaHapAnma, Beh ce npe MoXe roBoputu 0 ToMe
Koje CTaHfapae cyn Hajuyewhe ynoTpebrbasa. ,,XapT MUCAWU [a cyauje, npuMmersyjyhn
CBOje AMCKPeLMOHO NpaBo, Mopajy C NPMHLMNUMA KOje HaBoAe NOCTynaTun npeMa Hallem
ApYyrom npucTyny [Aa npaBHM NPUHLMNM He 06aBe3yjy Kao npaBHa npaswna, Te Aa ce y
TELWKUM CflyyajeBMMa cyf Tpeba fa nocexe 3a BaHMPaBHUM MNPUHUMNUMA], U jacHO

03HAUNTY KOjWX Ce MPUHLMNA CyaoBY apxe*. %

Tymauehn NO3UTMBUCTUYKY [OKTPUHY O CYACKOj AuCKpeuuju, [BOPKMH
3aK/by4yje fa ce woMe bpaHuM CTaB Kako Ccy camo Baxeha npasHa npasuia obasesyjyha
3a Cyf, [LOKNe Yy Cny4yajy He[oBO/bHE jaCHOCTW MpaBHUX MpaBuia WM HernocTojara
NpaBHUX MpaBufa, OCTan CTaHAapAM Koje Cyfh HaBoAM Y CBOjUM Of/nyKama, 3a Hera
HUcy 06aBe3yjyhu. Ha Taj HaumH, 3acTynajyhu HaBefeHY AOKTPUHY, MO3UTUBUCTY TBPAE
Aa Ccypa Yy Cny4ajy HernocTojara BaKennx NpaBHMX NpaBu/a, BULLE HWje Be3aH HUKAKBUM
CTaHJapAuma yHyTap ayToputeTa npasa. [akne, ny cnabom n 'y jakom CMUCTY CYACKE
AMCKpeumje, NPUHLMNM KOje Cy[ HaBoAW Ce He MOry cMaTpati npaBHUM NPUHLMNMMA
MoITO Ce Hanase M3BaH cepe Bakehux npaBuna Koja je cyd wMHade obase3aH fa

npumemsyje.

AHanmsunpajyhu pgasbe 0By MO3UTUBUCTUYKY AOKTPUHY, [BOPKUH HaBOAM Tpu
moryha aprymeHTa y npunor nosutMBUCTUYKOr CTAHOBMLUTA Aa NPUHLMNX NONYT OHUX
Koje je cyf HaBeo Yy cnyyajy ,,Riggs vs. Palmer* Hucy ognydyjyhu 3a buxoBse npecyse,
Tj. 4a MPVHUMNN He OrpaHW4aBajy Ccyfuje WaM fa 3a WX Hucy o6asesHu. [Mpsu
apryMeHT je OHaj HajjefHOCTaBHU)U — NPUHLMNN MO cebu He mMory 6uUTK orpaHuyasajyhu

nnn o6ase3Hn. To je now aprymeHT, jep [ABOpKWH npumehyje fa ,,Hema Huyer y

15y npunor 0Boj Tesn roBope W CYACKW ClyuajeBu M3 Halle npaBHe Mpakce rAe Ce HMp. pasinunTuM
Ka3HamMa 3a UCTO KPVBWUHO N0 KaXKraBa CaMoxpaHa Majka Koja je ykpana fa 6u mpexpaHuna feuy u
NIONOB BMLLECTPYKM MOBPATHUK. Y TakBUM C/lyYajeBrma, Cy[ Ce NMPUIMKOM ofMepaBatba KasHe Nnosvea He
Camo Ha C/I0BO 3aKOHa W YCTaHOB/bEHY CY/ACKY Mpakcy, Beh U Ha MPUHLMM NPaBUYHOCTM KOjU YKasyje aa
eKBMBA/IEHTHO KaXKHbaBathe 0BAKO PasfMuMTUX YUMHUIALA He 61 610 afeKBaTHO.

1% | bidem, cTp. 59
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NOTVYKOM KapaKTepy MPUHLMNA LUTO Fa YMHK HeMofecHUM aa 6yae obasesyjyh.*®” Ako
Cce MpeTnocTaBu Aa je Cyf Y cnydajy XeHWHrCeH 3aHeMapyno NPUHLMN Aa Cy40BM HacToje
Ja WTnTe cnaby CcTpaHy WUau [a Ha OCHOBY TOr NPUHLMMNG, Kao N BaXKHOCTM caobpahaja y
[aHalltbe Bpeme, Huje yCrnocTaBMo HOB MPUHUMN MO KOMe npou3sohayum aytomobuna
nvajy nocebHe obaBe3se npema Kynuuma, Beh je npecyamo nosueajyhu ce camo Ha
npuHUMN cnobofe yroeapara, OHAa 6M OH Morao Aa 6yae KPUTUKOBaAH, jep HUje y3eo y
063up oHO WTO BehuHa cygoBa Beh UMHW, HUTK [a je OLMEpPUO Tako pasnnuuTe
NPUHUMNE. YOCTaloM, U rocrnoAnvH XeHWHrceH je nogHocehu Ty)K6eHW 3axTeB MMao
npaBo Ha TO Aa Cyp OueHW MOZOOGHOCT MPUMEHe pPasIMUUTUX NPUHLMNG, & He camo

NPUHLMNA cno6oje YroBapatba.

[pyrn aprymeHT Koju CTOjU MO3UTUBMUCTMMA Ha pacnonarawy je CynTUIHUN 0f,
NPeTXoAHor. TM aprymMeHTOM ce 6paHM CTaHOBMLUTE [a MaKO HEKW MPUHUMNU MOry
61TV 06aBe3yjyhu, OHM MNaK He MOry, NojeguHavyHo y3eB, oapefmBaTM MCXOA CBAaKOR
KOHKPETHOr cnyyaja. To je cacBUM pa3ym/bWBO, MOLUTO CamO MpaBuia MOry OApeanTy
MCX0Q Hekor cnydvaja 6e3 o063vpa Ha fgpyre craHgapge. lNpema [1BOPKWHY, OBUM
aprymMeHTOM Ce He [JOKa3yje HMLITa CEM HOTOPHE YNHeHMLE Aa NPUHLMNN HUCY NpaBua
W [a 3a pasnnKy of npasuna, OHW He MOry ofpefmBatin Ucxogd, Beh HaBOAUTW OL4NYKY Y
oApeheHom npasuy. Takohe, Kao WTO je Beh HarnalleHo, ako 61 ncxop 6vmo cynpoTaH of
OHora LITO npeasvha NpaBHO MpaBW/o, TO 3HaYM fAa je TO MPaBMI0 MAK Of6aYeHO NN
MPOMEHEHO. 3a MPUHLMMNE 0BO He Baxu 6yayhu fa npuHumn Hehe GUTYU MOHMLLTEH ako
CYy Y KOHKPETHOM Cny4ajy npeBnagaiv Hekn apyru NpuHUMnu (HNp. NpuMHUMN cnoboge
yrosapatba orncraje 6e3 063upa LUTO je y Cnydajy XeHUHICeH Taj npuHuun 61o HagBnagaH
NMPUHLMMNOM 3allTuTe crnabuje cTtpaHe). OBOpPKMH cmaTpa fa ,[clyanja Koju Bepyje Aa
NPUHUMNK Koje je obaBe3aH Aa y3Me Yy 003Mp NpeTexy, a Aa eBeHTya/lHO Apyrayvujm
MPVHLUMNN HEMAjy UCTY TEXWHY, MOpa Ofy4nTH Y CKAady ¢ TM, yNpaBo Kao LITO Mopa
MOLUTOBATM OHO LUTO cMaTpa Aa je obaBe3yjyhe npaBnio. HapaBHO, OH MOXe MOrpeLLmnTy

y NpOLEHW MpuHUMMA, annm Takohe MOXKe MOrpewwmnTV WM Yy OUeHU fAa je npaBuno

187 | bidem.
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o6aBe3yjyhe“.*® To wTo cyanje Kao ApPKaBHW 3BaHUYHWLM MOpajy AOHETU CYA O
PENaTUBHOj TEXUHM PasINuUTUX NPUHLMNG, No JBOPKUHY He 3Hayu ga 'y TOM nornegy

OHM UMajy ANCKPELOHO NpaBo.

KoHauHo, nocnefmwmn apryMeHT KOju MO3UTMBUCTMMA CTOjU Ha pacnonarawy je
OHaj fia ce NPUHUMNM He MOry cMaTpaTtu MpaBoOM MOLUTO je HMXOBa CHara, a norotoBo
HMX0Ba TEXMHA, MO MPUPOAN YMUTHA U CnopHa. Huje mMoryhe Ha Hecym/bMBWM HauvH
[0KaszaTn TeXWHY Uan cHary ogpefeHOr MpuHUMNA, Kao LWTO je To Moryhe y cny4ajy
npaBHMX MpasBuna. 3a pas/iMKy Of NPUHUMNG, TeXMHa MpPaBHMX MpaBuna MOXe Ce
Je[HOCTaBHO OApPeaUTM NOLUTO CBAaKO MpaBHO MpaBW/o 3ay3rMa CBOje TayHO ofpefeHo
MeCTO Y Xnjepapxuju npaBHUX akaTa. JaCHO je Aa HEKO NpaBHO NpaBuo, HMP. NPasusIo O
HanjaTy napkupawa Ha Teputopuju onwTtuHe KukuHga koje je foHena CO KukuHga
MMa Marby TEXUHY Of HEKOT MPaBHOr Npasusia CafpXkaHor y 3aKoHY Wi ycTasy, 6yayhu
fa je YctaB PC Ha BpXy, a og/lyka 0 napkupawy CO npu gHY Xujepapxunjcke nectsuue
npaBHMX akaTa. 3a pas/iMKy of npasuna, TeXWHY ogpeheHor NPUHLMNa UK BULLE HUX
moryhe je ofpeanTV TeK Y OKO/IHOCTUMAa KOHKPeTHOr cfy4aja, ysumajyhu y o063up
NMPeTXofHe CYACKe OAJyKe, YCTaHOB/bEHY MPaKCy W BPeAHOCTM KOHKPETHE MOMUTUYKE
3ajefHuUe UTA. TO WTO 3a pasuKy Of NpPaBHUX NpasBusa Ta NpoLeHa MoXxe 6UTK Nof
3HaKOM NuTarba, MOroToBO Y KOMIM/IMKOBAHVM C/lyyajeBMMa 1 C KOjOM Ce CBako pasymaH
MOXe, ann 1 He Mopa cnaratu (4eCcTo HM cBe cyauje Beha Koje [OHOCK OANYKY), MO
[BOpKMHY He 3Haun fda cyfuje 360r Tora MMajy AUCKpeuuoHo npaso. Kao WTO Hu
MOPYYHMK KOju Tpeba fa cripoBefe KanetaHoBO Hapeherwe 1 of4pean NneT HajUCKYCHUjUX
BOjHMKa 3a NaTposly Hema /lakMyc nanup 3a BOJHUYKO UCKYCTBO, Beh mMopa Aa ogmepasa
Opoj rofivHa BOjHMKA, CTaX Y BOJHUYKO]j CMY)KOW, UCKYCTBO C paTuLLTa, 06Y4YeHOCT 3a
KOHKPETHW 3afjaTaK 1 C/l, TaKo HU CyAuja HeMa SlakMyc nanup 3a ogmepaBarbe TeXWHE U1
3Havaja npuHUMna. Hu jegaH HW gpyru 360r Tora HeMajy AMCKPELMOHO MpaBo, MOLITO

060jMLa Mopajy CXBaTUTK CBOje AY>KHOCTK 6110 [a je Y NUTaky 04abup HajUCKYCHNjUX

1%8 | bidem, cTp. 60.
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BOjHI/IKa nnn goHowewe Cyacke o4/TyKe N MOCTYNMUTU CXOAHO TOM CXBaTaky, 6110 OHO

crnopHo nuan He.*®

[IBOPKVH je apryMeHTMMa KOoju 61 MLLIAW Y NPUAOT NO3UTUBUCTUYKE AOKTPUHE O
CYLCKOj AMCKPeumju, Nokasao Kako Ta JOKTPUHA HUje YKNOM/bMBa ca AOKTPUHOM fa Y
CBakOM MpaBHOM CUCTEMY MOCTOjW Kpajiu Orned KojuM ce MOXeE OApeamuTU Koju cy
CTaHZapAW npaBHU, a KOju He. XapTOB MOfeN MnpaBa HUWje afekBaTaH, jep UCK/byuyje
npaBHe NPUHUMME KOju, 6e3 CyMie, MMajy CBOje 3HayajHO MECTO MPUMKOM CYACKOr
O4Ny4YMBarba. MoLWTO NpaBHM MPUHLMNM HACY MOAJSIOXHMN KpajtbeM Orneay, Tj. npasuny
NPpU3Harba, HYXHO je NOHYAWUTU HEeKN APYrv pasfor 3aTo Ce NPUHLMMNKN, TaKo BaXKHU Y
npecyhusawy, He MOry cmarpatv fgenom Bakeher npaBa. AKO je Taj pasfior wuam
ornpasfatbe AOKTPUHA O CYACKOj AUCKPeLMju, NocToju jedaH yoea/bMBM aprymeHT KOjuM
ce MOXe [0Ka3aTu rpeLlka y no3uTUBUCTUUYKOM Pe30HOBatby U MoKas3aTh Kako MpaBHu
NpVHUMNK, Gall Kao M NpaBHa NpasWna, 3aje4HO YMHe KOpMyc npasa, Tj. Aa NPUHLMNN
0b6aBe3yjy Kao 1 Baxeha npasuna, Te fa UX Cyauje 1 ocTtanm cnyXbeHmum yBek Mopajy

y3umartu y 063up Kafa [LOHOCe OfNYKe.

OBaj aprymeHT [BOPKWH je, Ka0 U MpPeTXOAHe, 3aCHOBA0 Ha aHa/n3u CyAcKor
of/lyumBarba. TUM aprymeHTom [BOpPKWMH [AoKasyje pga ,[y]konmko ce 6ap Heku
NMPUHLMNM He cxBaTe Kao o06ase3yjyhu 3a cyauje, OHAa ce HU 3a jeHO npasBu/io, Ui 3a
BP0 Mav 6poj npasuna, Moxe pehu Aa cy o6asesyjyhu 3a wiux“.*"® Hajuwm cynosn y
CAL n EHrneckoj 4ecto ogbalyjy WM Ha CaCBMM HOB HauvH TyMaye Baxkeha nmpasuna.
Tymauehun npasuna, CyaoBU ce NMOHEKa[ yonwTe He ocBphy Ha OHO LITO ce yobuuajeHo
HasMBa HaMepa 3akoHogasua. CynoBu 3Hajy fAa ce Kpehy ynpaBo CYMNpOTHO Of,
3aKOHO[aB4eBe Hamepe, NOroToBO Kafja Tymade AaBHO [OHeTa npasunay cneumpuyHnum
cny4yajeBMma. AKO Ce MPUXBATU MO3UTMBUCTUYKA AOKTPUHA O CYACKOj AUCKpeumju fa
CY[OBM UMajy NpaBO [a Mekajy YCTaHOB/beHa NpaBw/ia, TO 3Ha4M fa Ta npaswna Hehe

6uTK obaBe3yjyha 3a HMX, a aKo HUCY 06aBe3yjyha, OHAa, NMpema MO3UTUBUCTUUKOM

1% | bidem, cTp. 60-61.
70 |bidem, cTp. 61.
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MoZeny, To M Hucy npaswna. [BOPKUH cMaTpa ga y TOM Cay4ajy Mopajy fa noctoje
CTaHAapan Koju 6u obase3nBasin Cyfunje, a Koju 6u ofpehmBann Kaja cyguja Moxe
046auMT UM M3MEHUTN YCTAHOB/LEHO MPaBWUO, a kada He. be3 oBe MpeTnocTaBke O
CTaHJapAuma Koju 6u obaBe3vBann Cygmje, He MOXe Ce BWLIe FOBOPUTM O NpPaBHOM
cuctemy, byayhu fa ce HM 3a jefHO npasuio He 6u morio pehun ga je obasesyjyhe, jep

cyz cBako Bakehe NpaBW/0 N0 BO/LM CMe Aa YKuHe uin namenn.

MowTo je npema 0BOj J[lBOPKMHOBOj KOHLENUMjU MNoOCTOjake ofpeheHux
cTaHfapja Koju 6w 6unm obaBe3HM 3a Cyauje Hy>XHa MpeTnocTaBka fa 6w ce yonwiTe
MOI/10 rOBOPUTN O 06aBE3HOCTW NPaBHUX Mpaswia, NMOCTaB/ba Ce MUTawe LTa Cy Mo
NPUPOAY TU CTaHAAPAM U Ha KOJU HauMH urypupajy y oBoj noctasuy. O4rosop Ha npeo
niTawe je BP/IO jeHOCTaBaH — TW CTaHAApPAM CY MpaBHM MPUHUMNK, a He npaBHa
npasBwna, jep OBa MOTOHaA, LUTO MOKasyje NpaBHa Mpakca, He MOpajy HY>KHO 6UTu
o6aBe3yjyha 3a cya. [lpyro nuTame je Kako NPMHUMUMNM KOju Cy 06aBe3H 3a cyauje yTudy
Ha TO Aa Cyauvje Mewajy unu ykugajy nocrtojeha npasuna. Ynora npasHUX npuHumna je
[Bojaka. MpBO, Cyd KOjU  yKMAA WU Meka HEKO YCTAaHOB/LEHO MPaBu/o, CBOjOM
O4J/TyKOM Tpeba Aa yHarnpeam Heku MpUHLWM, jep ce TakBUM yHarpeherem onpasgasa
npomeHa npasHor npasuna. Ha npumep, y cny4ajy ,,Riggs vs. Palmer* cyg je npomeHno
MpaBHO NPaBW/IO0 O HacnehuBamwy, Tj. HA HEKM HauuH ,,0MNMCA0" 3aKOHOAABLA TaKo LUTO
je yBeo um3yseTak 3a youue. Ha Taj HauMH OH je OCHaXMO MPUHUMM a HUKO He MOXe
ctehn fOo6UT 13 COMCTBEHOT NMPOTMBMPABHOI AenoBawa. Y Cy4vajy XeHWHrceH, cyf je
YHarnpeanMo HEeKONMKO MPUHUMMA MonyT NpUHUMNa 3awwTtuTe cnabuje ctpaHe. Mnak, He
MOX€e CBaku MpUHUMN OUTK [0BO/bAH Aa OM Ce Ha OCHOBY Hera Mewano MpaBHO
npaBuio, jep fda je Tako, HWjegHO npaBWI0 He 6w BULIE GUNO CUTYpHO. [BOPKMH
npumehyje kako ,,[M]opajy moctojat¥ NpPUHUMMNN KOjU Ce payyHajy U OHW KOju Ce He
y3umajy y 063up, 1 Mopajy noctojatv NPUHLMNN KOjW Bpede BuLe Hero Apyru. To He
CMe 3aBUCUTW 0f, CYAUJUHUX BNACTUTUX CKIOHOCTM YHYyTap 6e30pojHMX, a MoLToBaHa

[OCTOJHMX BaHMpPaBHWX CTaHAapAa, Koju cy Y Haveny nogobHu, jep ako 6u 6mno Tako, He

1 |bidem, cTp. 62.
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6v ce morno pehn Kako cy 6uno Koja npasunia obasesyjyha. YBeK ce MOXe 3aMUC/TNTU
CyAvja umje Cy CK/IOHOCTM Ka BaHMpaBHUM CTaHAapLuma Takse fa ’onpasaasajy’

MPOMEHY MU PafvKaHO HOBO TyMauekbe Yak 1 HajuspLuher npasuna“. '’

Mopep oBor NpBOr NPUCTYMa Koju je HyXaH, notpebaH je n apyrn. OH npeasuha
[a CyA Koju npefnaxe n3MeHy noctojehe npakce Tymadera v NMpUMeHe HeKor npasHor
npasuna, yBeK Mopa Yy3eTu Yy pas3matpare M OHe MPUHUWNE KOju roBope Yy npuior
YCTaHOB/bEHOj MpakcW, a MPOTUB YyAa/baBarwa Of e WM HeHOr HanywTawa. OBu
NPUHLMNK, KOjW 61 ce MOTAM Ha3BaTW MpUHLMNUMA uHepumjel™, jecy jeaHako BaHM
Kao M MPUHUMNM KOjUMa Ce MOXE OnpaBfaTy MPOMeHa HEKOr NpaBHOr npasuia. TuM
MPUHLMMNMMA Ce LUTUTU CTaHOBULLITE O ,,HaaMOhM 3aKOHOAABLA™ U HanaXe Aa ce Cy[0Bu
npema 3aKOHCKVUM aKTUMa ,,04HOCe C AYXKHUM NoLToBarbem“.*’ Ha oBaj HaunH wrnte
ce ofpefheHe AeMOKpaTCKe BpeLHOCTH, MOLUTO je 3aKOHOZAaBal, bupaH of CTpaHe Hapoja,
LWTO ce He mMoxe pehn 3a cygose. AKO 61 CyfoBM MPeYecTo Merain YCTaHOB/beHa
npaBuna, 3HauMno 6u fa je cyd, a He 3aKOHOAaBal, HOcwunal 3aKOHOLaBHe B/ACTM.
Takohe, npuHUMNUMa UHepLMje ce ocurypasa AOKTPUHA MpeLefeHTHOr npasa, jep ce
HOMe LUTUTKM MPaBUYHOCT, jefHa Of HajBULIMX MpaBHUX BpegHocTU. [lpema TOj
[OKTPVHK, CYA0BKU Tpeba fa cnefe Of CTpaHe HajBuLLe CYACKE WHCTaHLE YCTaHOB/bEHE
npeuefeHTe ¥ [a OCTa/le CAWYHE C/y4vajeBe pellaBajy Ha cnvyaH HaumH. Onako
HanyLuTawe OBe AOKTPUHE BOAMIO 61 HENPABMYHOCTM Of CTpaHe CyAoBa Koju OM Tako
MOI/IX [ja Mekbajy npaBuna yCTaHOB/beHA NpeLeeHTUMa, 3aT0 LWTO 61 CIMYHE Cnydajese
pa3nnMuuTo pellasanu. Fopes HaBefeHOr, NPUHLMNUMA UHePLMje WTUTK Ce U BPejHOCT
npaBHe CUTYPHOCTHK, jep ako 61 ce npasHa npaswia of/1yKama CyA0Ba NMpPeyecTo Merana
NN yKWAana, 3aKOHCKa npasa M 06aBese He 6W Owne yHarnped nosHate. Y TakBUM

OKONMHOCTUMA 6K ce, peyeHO PynepoBOoM TEPMUHOMOMMjOM, HapyllaBaa OCHOBU

72 | bidem, cTp. 63.

173 [1BOPKMH OBE MPUHUMME Ha3WBa KOH3EPBATWBHWM MPUHLMMMMA, i C& YMHU fa 61 WX CUHTarMa
MPUHLMIW WMHEPLUMje TayHMje O3HayWia, TMM Npe LWTO TEPMUH ,,KOH3epBaTMBaH" MOXe fJa MMa CacBuM
[pyradvije 3Haderbe 0ff OHOr Koje [IBOPKUH Y 0BOj CBOjOj aHanM3u Harnallasa.

4 Ponany, [1BopkyH, ibidem.
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YHyTpallkbe MopanHocT npasa.'” HapaBHO, OBM MPUHLUMNM HUCY 3anoBeCTU Y
OCTUHOBOM CMUC/y, Beh Mpe aprymeHTV y MPWUOT MOCTOjaHOCTV MPaBHWX MpaBuna.
CBakako, fa 61 Yy jeaHOj AMHAMMYHOj CTBAPHOCTW O4YyBarbe€ CTyca KBO MOF/0 jJa
npeacTaB/ba U3BOP 3Ha4YajHMX Tellkoha, anu 61, ¢ Apyre CTpaHe, U MPeYecTo MeHarbe

MpaBHMX NpaBUIa BOAN/IO UCTOM.

[BOPKWH Kao M y aHanu3u No3UTUBUCTUYKE LOKTPUHE O CYACKOj AUCKpeuuju,
HanoMMHe Kako CyAmje HUCY BnacHe fJa Mo CBOjoj BO/bM Oupajy v3mehy npuHumna
KOjuMa ce oOnpaBfaBa Mekbare MpPaBHUX MpaBuia W OHWUX KOjU LUTUTE HUXOBY
MOCTOJaHOCT, jep fa Cy Ha TO B/iacHe, OHAa Ce HY 3a je4HO npasu/io He 6u morno pehn ga

je obasesyjyhe.'’

LLTa oHAga no [BOPKMHY HEKO MpaBHO MpaBWI0 YMHWU 06aBe3HMM?
Ofroeop Ha 0BO NuTakbe NojpasymeBa KOMOMHauMjy BuLe npuctyna. MpBeo, ga 61 Heko
npasuio 61no0 06aBe3HO 3HaUM fa ra NOTKPEN/bYjy PasMunT NPUHLMNN NHepLMje Koju
NPeTeXxy Hag OHVMM MPUHUMAMMaA Koju 61 Guam ocHoBMUA 3a MPOMEHY, Te cyf TakBo
npaBuo He CMe MpomeHuUTW. Moped NpuHUMna uHepumje (NpUHUMN Hagmohu 3aKoHa,
NPUHLMN NPaBUYHOCTM MTA.), of4pefheHO NpaBuio MOXe 6UTK MOTKPEN/LEHO U APYTUM
npaBHMM NPUHLMNMMA, HE3aBUCHO Of, 0BUX NPBUX, JOK Kao Tpeha BapujaHTa 3a 04yBarbe
npasuna urypmpa KombuHaumja NpuHLMNAa NHepumje n Apyrux npaBHUx npuHumuna. C
Jpyre cTpaHe, ako Cy npaBHa npasWia NofpXaHa camMo NPUHLMNMMA UHepLUUje, a He 1
JOL HEKMM CYLUTMHCKUM MPUHUMMIUMA, OHAA Y CYACKOj Mpakcu Hajuewlhe gonasu Ao
HMXO0BE MPOMEHE, NOLUTO Y TOM CAYyYajy PasnnumMT NPUHLMAM KOjU 1Ay Y NPUor ctasy
0 MPOMEHM MpaBuia Nako NpeTexy. YKpaTko, JBOPKMHOB CTaB 0 06aBE3HOCTM NPaBHUX
npasuia morao 6u fa ce ceefe Ha cnefehy KOHCTartaumjy: HeKO MpaBHO NpPaBuo je
o6aBe3yjyhe Kafa y HEroBoj OCHOBW Mopef MpuWHUMNA WHepuuje CcToje M Apyru
CYLUTMHCKM MPUHLMNX U Kafa NPUHLMAM NPOMeHe HUCY JOBO/bHU fa UX Hagdjadvajy. Ha
Kpajy Mpou3nasy fa OCHOB 3a 006aBe3HOCT MpaBWna NeXy Y KOMOMHauuMju MnpaBHUX

npuHUMna, Te [IBOPKUH KOHCTaTYje aa cy 360r Tora NpUHLMNYM g0 npasa C 0631poM Ha

> Nou ®dynep, ibidem.

176 NBopKWH je pa3BMO uMTaBY Teopujy KOjoM O6jallibaBa Ha KOjW HauuH Cyauje Tpeba Aa nocTynajy ¢
NpUHUMNUMA. Kako je To NuTare 0AB0jeHO 0/ KPUTUKE eKCrIaHaTOpHe CHare XapToBOr MOfena npasa, a
1 cam [IBOPKVIH ra n3faxe He3aByCHO, O ieMy he 6UTK BuLLe peun y TpeheM Nornassby.
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TO fa ,,06aBe3yjy 3BaHNYHVKE 3ajefHNLIE N YCMepaBajy UX NpuW 04/yumBatby 0 3aKOHCKUM

npasvMa v obasesama [Harnacuo M3]«. 1"

[BOpKMH je XapToB Mogen npaBa kKao napagurmy  MO3UTUBUCTUYKOT
NPOMULL/baka, OKBAM(IMKOBAO Kao MOAeN CUCTeMa MpaBuia M Mofen 3a CUCTEM
npaBufa Koju Huje cnocobaH fa nyTem npasua Npu3Hakba YKby4n NpuHLMNe y Kopnyc
npaBHUX cTaHfapga. MowTo npaBHa Mnpakca, a W3Hafj cBera npakca CygoBsa, jacHO
nokasyje Aa Cyfuje 4ecTo Mewajy cTapa npasuia v yBOAe HOBA, NPUBPXXEHOCT TaKBOM
MOZENy HY>KHO nofpasyMeBa NpuxBaTarbe AOKTPUHE O CYACKOj AUCKpeunju, cxBaheHoj y
HarnaweHom cmucny. Onpasfarwe, OAHOCHO pasnor 3awTo MO3UTUBUCTM OBO YMHE
[BOPKVH nNpoHanasn y UYnkieHUUM ga je XapT CMCTEM CTBaparba, (PYHKLMOHKCaHa,
NMPOMeHe 1 YKudakba MpaBHUX NpaBuia YecTo MOpeamo ¢ ApYrM cucTeMUMa npasuia
Kao LITO Cy HMp. crnopTcka. Takso nopeherwe no cebu He Mopa fa Oyge MOrpeLuHo,
LUTaBULLE, MOXE GUTU BP0 KOPUCHO, ann NOA NPeTNoCTaBKOM fa Ce U3 BuAa He usryoe
0CO6EHOCTM NpaBa Kao CKyna pasnMumTux NpaBHUX cTaHdapaa. Kaga je y nuTarwy Heka
crnopTtcka urpa nonyt ¢ygbana, TeHuca uam 6ej3bona, camo npaswusia Te CrOPTCKE Urpe
nMMajy nocebaH ayTopuTeT KOjU yrpaB/ba CMY)>XO6eHUM Of/1lyKaMa CMOPTCKUX 3BaHUYHMKA
1 cyamja. To je 3aTo LITO je cnopTcka urpa ypeheHa NCK/by4MBO CMOPTCKUM NpaBnavnMa,
a He ¥ CMOPTCKMM NPUHLMNMMA WUAU ApYrum CTaHAapAyma, Te ce 3a CrOPTCKY urpy
MOXKe pehn fa y NyHOM CMUCAY MpeAcTaB/ba CUCTEM MpaBuaa. Y CropTy Ce HE MOXe
AECUTK fa cyamja uma AMCKPELMOHY BacT Y HaraweHoM CMUCAY, Tj. Aa MOXe Aa Meha
caZpXkaj CropTCKMX npasmna. AKO 61 ce Tako HeLTo 3aMUCANNO, fa CNOPTCKe cyauje Yy

TOKY Wrpe Mewajy npaBuna, To 61 nNpeacTaB/bano ,,caMo HUXO0BE ’KapaKTepucTuyHe’

npedepeHyymje.[*®

0Baj HaunH“. 1"

] Mo3nTMBUCT NocTyna ca NpaBoM Kao Aa je 6ej36on npenpas/beH Ha

Y7 ponang [BopkuH, ibidem.

8 Moxke 6UTM CMOPHO KONMKO je [IBOPKMH Y MpaBy Kaja 0BO KOHcTaTyje. Tpe6a HarnacuTu Kako y
CMnopTy, HMp. thyabany nocTtoje ogpeheHa Hayena uam ONLTYU NPUHUMNM NonyT dep-nieja Wan 3awTuTe
BPXYHCKMX Mrpaya Ha TepeHy. HapaBHO, 0Ba Hayena He urypupajy y CropTy Ha UCTU HauvH Kao y npasy.
CnuyHOCT 61 Morfa fa ce youum y cnydajy AMCKPELMOHOT npasa cxBaheHor y MeKOM CMUCAY, Kaga Hnp.
(hyabanckn cyamja puroposHuje Kakrasa Npekpluaje Haj BPXYHCKMM MrpademM Wav Kafa CaHKLMOHMLLE
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Mopef oBe, MOCTOjU W Apyra, CyNnTWIHWja NocneanLa XapToBOr CXBaTaka fnpasa
Kao jegHor cuctema npaswuna. lMNMpema [BOPKMHY, MO3UTUBUCTM KOjU crefe XapTos
MoJen mocmatpajy MpuHLMMe Kao ,Heycrnena npasuna (rules manqueés)“.*® Pasnor
NeXn y TOMe fja y NOo3UTUBUCTUUYKOM CXBaTawy, 61no Koju ctaHdaps Koju Tpeba ga ce
OKBa/IM(pUKYje Kao MpaBHW, Mopa GUTK NpPaBu/o, jep je NMpaBo CUCTeM MNpaBu/a, a He
CUCTEM MPaBHUX CTaHAapAa WAM CUCTEM MpaBHWUX npasuia U npuHumna. rNosutusmsam
oAbunja fa y npaBo YK/by4uun NpUHUMNE, Tj. Aa NMPUHLMUMNE NocMaTpa Kao npasHe, a He Kao
M3BaHNpaBHe CTaHZapfe, 3aTo LUTO Ce OHW Hekaja cnefe, a Hekaga He. Takohe, He
MOCTOjV HAYMH Y CMUCNY NpaBu/ia Npu3Haba Kojum 6u ce NcnuTano Baxkerke 0BUX rules
mangueés, JOK Ce 3a CBaKW MPUHLUMM Kao LUTO je MPUHLMM [a HUKO He MOXKe OCTBapuUTK
KOPUCT M3 CONCTBEHE Henpasze, MOXe MpoHahy hemMy KOHKYPEHTCKU NMPUHUMM Kao LWTO
je NpUHUMN Aa ,,npaBo faje MPeAHOCT 3alTuTh cBojuHe™.*® MosuTuemucTy cy y npasy
KaZa TBpZe fa OBW NpaBHW NPUHUMNKU HUCY BaXkeha npaBHa npasufa, LITO je paHuje
MoKasaHo, an fJa HUCy Y MpaBy Kaja Ha OCHOBY Tora 3ak/bydyjy fa Ce pagu O
M3BaHNPaBHUM CTaHAapAMMa Koje CBaku cyauja 6upa no CBOM 3Hawy Kaja HernocpeaHo

pacnonaxe AWUCKPELMOHWM oBnallherseM. Ha 0Baj norpeliaH 3ak/byyak WX HaBoay

ofpeheHe NOCTynNKe Kao HecropTcke (HMp. cyamja 61 NocTynak Hanajaya Koju ce Hahe cam Ha ron upTu, a
OHfa nonTy ybauy NeToM y Mpexy, Morao Aa OKBa/M(PUKOBKYje Kao HECMOPTCKM 360r HeMmoLITOBata
MPOTMBHMKA M Aa CTpefua MoroTka KasHu jaBHOM oromeHoMm). Kapga 6u cyguja Ha TepeHy MPOMEHMO
cafipXXaj Hekor npaswna, HNp. cny4yaj ca CeeTcKoOr NpBeHCTBa Y Jy>KHOj Kopeju n JanaHy 2002. Kaja je Ha
yTakmmum Xpeatcka - Ayctpanunja cyguja Mpaxam Mon (Graham Poll) gao Tpu xyTa kapToHa Jocuny
LLinmyHuhy, nesom 6eky XpBaTCKe penpeseHTauumje, Npe Hero LITO ra je yaabuo M3 Urpe, TO He 6u
3HauYMN0 NPOMEHY MpaBuia 3aTo LUTO CyAMja UMa AWUCKPELMOHO NpaBo Y jakom cmucny, Beh cyamjcky
rAynocT unu rpy6m npesmg,.

Mnak, nocToju jefaH cKopuju cnyyaj Koju [JBOPKMHY He 61 fao 3a NpaBo U Koju je y36ypkao dynbancke
cTpactu, anm n YEDA. Taj cnyyaj ymHorome nogceha Ha cnydaj ,,Riggs vs. Palmer”. Havme, yyBeHu u
KOHTPOBEP3HM TpeHep Xoce Mypuho (Jose Murihno) je Ha yTakmuuy Pean Magpua - Ajakc npw
pesyntaty 4:0 3a Pean, HanoXxuo ABOjULM CBOjUX Urpaya fa HamMmepHO A00Mjy mapHe XyTe KapToHe, Kako
61 CyCneH3mnjy oACNYXUNn y feny TakKMUYera KOju HUje MMao pPe3ynTaTCcKy BaXXHOCT 3a KpasbeBCKM Kiyo.
AuncumnnnHcka kommcnja YEDA kasHuna je Mypuka Kao 1 YeTBopuLy urpada (4BojuLy Koju cy HamepHO
3apafiunn XyTe KapTOHe U [ABOjULY KOju cy npeHenn MypukboBe WHCTPYKUMje), obpasnaxyhu cBojy
Of/TYKY W3WrpaBateM MpaBuia M HECMOPTCKMM MOCTyMawem TpeHepa W urpada Pean Magpwvga.
M3urpaBarbe npasuia M HECMOPCTKO NMOCTynawe 61 Yy KOHKPETHOM C/lyyajy npe MOrio ga ce pasyme kao
CMOPTCKO Ha4eno WaM NPUHLMN, HEro Kao npaswio. Kako rog, TpeHep Mypukb0 je Ha Kpajy mpoLuao
C/IMYHO Kao YHYK Enmep.

1 poyang [igopkuH, ibidem, cTp. 64.

%9 | pidem.

"% 1 bidem.
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UMkbeHMLA [a MpPaBW/IOM MpW3Hatba OHM He Mory 6uTu 0byxBaheHU WM, Kako TO
[BOPKMH CNNKOBMTO Kaxe ,,[T]o je Kao Kag 6w 300101 foKasao ga pube HUCY cucapum v

OH/ja 3aK/byu10 KaKo Cy OHe y CTBapu Gubke*. %

1.4. NMpaBHU NPUHLXNKX 1 NpPaBUI0 NpU3HaHka

[BOPKVH je CBOjy LeCKPUNTUBHY KPUTUKY CaBPEMEHOT MpaBHOM MO3UTUBU3MA, a
XapToBe Teopuje nocebHO, 3anoyeo CTaBOM [a MNO3UTUBM3aM MpeAcTaB/ba MOZLEN
cucTemMa npasvna v Mogen 3a cuctem npasuna. O6pasfioxewe 3a OBY CBOjY
KOHcTaTauujy, [JBOPKMH je 3aCHOBaO Ha UMHEHULM [ia Ce NpaBO He CacToju camo Of,
npaBHMX npaswunia, Beh wM of [Apyrux BpPCTa CTaHZapAa Of KOjux cy MpUHLMMK
HajBaXXHMjN. Kpo3 3HavajHe npumepe M3 CyACKe Mpakce, OH je [OKa3ao fAa MPUHLUMM
MMajy CBOj HeCrnopHW 3Hayaj Yy [OHOLIewY Mpecyfa, HapouuTo Yy T3B. TELUKUM
cnydyajeBuma. CyoueHu ca 3HayajeM NpuHLmMna y CyACKOM O4yYMBaky, NO3UTUBUCTA CY
[AOKTPVMHOM O CYACKOj AMCKpeumju NOKyLWann fa NOoKaxy Kako MPUHLMMIK, Mako Beoma
BaXXHW Yy npecyhuBamwy, Kao TakBW He cnajajy y npaBHe CTaHape, Beh ce Hanase, fa ce
TaKo Kaxe, Y W3BaHMpaBHOj cepn. Kpajwby 3ak/byyak TakBOr MO3UTUBUCTUYKOT
npucTyna jecte Aa NPUHLMNKM, 3a pa3fMKy Of NpaBHUX MpasBwuna, He 06ase3yjy cyauje,
HWUTW Ce Ha OCHOBY HMX MOrY 3aCHMBATK Npasa 1 06aBe3e NpaBHUX cybjekarta. CywTnHa
[IBOPKMHOBE KPUTWKE JOKTPUHE O CYLCKOj AUCKPeLnju ornefa ce y [oKasuBakwy Kako U
MPUHLMNK, Nopes NpaBHUX Npasuna, 06asesyjy cyauje v fa NpeAcTas/bajy OCHOB 3a
npasa n ob6asese. LLiTaBuwie, HU30M Yb6e/bMBUX Mpumepa W aHaim3a, [BOPKUH je
aprymMeHTOBaO Y NPW/IOr CTaBy fAa Ce HEeKW MPUHUMMN HY)XXHO MOpajy CXBaTUTU Kao
o6ase3syjyhu, jep y CynpoTHOM HWjefHO NpaBHO MpaBWI0 He 6U 6uNo obasesyjyhe 3a
Cyf, na ce, CNeLCTBEHO, HW MpPaBo He GM MOrno rnocMarpaty Kao Ckyn obasesyjyhnx

npasuna.

182 | bidem.
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KomnneTHy aHanu3y pasnuke usmehy npaBHMX MpaBuia M MNPUHLMNG, Kao u
M3Y3eTHO OMCEXHY KPUTUKY MO3UTUBUCTUYKE [OKTPUHE O CYACKOj AMCKpeunju,
[BOpKMH je CMpoBeo Kako 6M nokazao fJa XapToB MOAeN, Kao napagurma
MO3NTUBUCTUYKOr MPUCTYMa, WMa CYLITUHCKA W HEOTK/OhWUB HepocTaTak. Taj
HefoCTaTak ce MCnosbaBa y HeCMOCOBHOCTM Aa Ce jeflHUM KpajbUM TEeCTOM, Kao LUTO je
XapToBO MpaBuso NpU3Hara, NMoKaXe Kako Cy W NPUHLMNM [e0 npasa, OAHOCHO fa ce
NPUHUMNM  YK/byde Yy Kopryc npaBHooGaBe3yjyhmx cTaHfapga. Taj KpyuujasHu
HeAocTaTak crnpeyaBa NO3WTUBM3aM [a NPaBUIHO OMNMLLE NPaBHY NPaKCy, LWTO je Heros

OCHOBHM LUW/b.

Opfb6aumBLLN JOKTPUHY O CYACKO] AWCKPELMjU KOJOM Ce MpUHLMNIM rnocMartpajy
Kao HeobaBe3yjyhu cTaHZapan 3a Kojuma Cyf nocexe Yy ciyyajeBumMa Kafga He nocToju
MpaBHO NPaBUI0 UKW Kaja Cyf Merba ofpeheHo npaswno, [IBOPKMH Ce BPaTMO MPBOM
npucTyny, OLHOCHO pa3maTpary MoCTaBKe fAa MpuHUMNM 06aBe3yjy Kao M npaBHa
npasuna. CMeCTMBLUM Taj NPUCTYN Y NO3UTUBUCTUYKN OKBMP, OH je MOKYLLAo Aa nucnuta
[a v je MyTeM HeKOr KpajHer Tecta Moryhe nokasatu Koju 6u ce NpYHUMNM pavyHanm
Kao [leo npasa, Tj. 3a Koje ce npuHLMNe, HAKOH NpuMeHe oarosapajyher Tecta, MOrso

pehu fia cy npaBHU MPUHLMIMN.

WHTepnpetupajyhu Xapta, [BOpKMH Kaxke fa BehvHa MpaBHMX NpasBuia BaXku
3aTO0 LUTO WX je [OHena Heka Haf/ieXHa MHCTUTYUmMja. To Mory 6T 3aKOHOZaBHa Tena,
KOju npaswna [oHoCe Yy 06/IMKY MUCaHMX 3aKOoHa, ain W HajBuWN CY[0BM, KOjK
pelwaBajyhn nojeuMHayHe cryyajeBe, yCTaHOB/baBajy npeuefeHTe 3a Oygyhe cnvuyHe
cnyyajese. OBaj TecT nopeksa (test of pedigree), kako [BOPKUH KBa/iMhuKyje XapToBO
npaBuIo MpU3Hawa, HUje ynoTpeb/bMB 3a NPUHLMNE KOjU Ce MOojaB/byjy Yy cly4vajeBuma
nonyt Riggs n Heningsen. ApymMeHTyjyhu 3allTo je Tako, [JBOPKMH UCTUYe Aa NOPeKo
NpaBHWX NPUHLMNA ,,HUje Y NojefUHaYHOj 04/1yLM 3aKOHOAABHOT Tena Uan Cyaa Hero y
ocehawy 3a MPUKNAAHOCT KOje Ce TOKOM BpeMeHa pasBwio y camoj npodecujy u 'y
jaBHoCTW. MpofyxXere HNXOBE CHare 3aBUCK Of OApXKarba 0BOr ocehaja NpUKIagHOCTY.

AKO BuLLIE He BY/e M3rneaano HeMpaByUyYHO [03BOMUTU JbyAMMA 1a OCTBApe A06UT KPO3

96



He3aKOHWUTY pafky, WM MOLITEHO fa ce nocebHa onTtepeherba Hamehy onurononnmMa
KOju Npon3Bofe MOTEHUMjaIHO OMacHe MalluvHe, OBM MPUHLMNKU He 61 BULLE Urpanu
HEKY Be/INKY Y0ry y HOBUM C/lyyajeBMMa, Yak 1 Kaf He 61 Hukag 6uim ofdadyeHn mam
YKUHYTW [Harnaco M3]“.*®% Tako [iBopkuH, 6paHehu cTaB fa 06aBe3HOCT MPUHLIMMA,
6ap noHekas, 3aBMCU UCK/bYUMBO Of, HMXOBOT CaApXKaja, Y 3Ha4ajHoj Mepu AUCKPeanTYyje
MO3UTUBMCTUYKM TecT nopekna.’® Y cknagy ¢ osum ctaBom, [BOpKMH Aodaje Aa
3anpaB0 M Hema MHOro CMWC/Ma rOBOPUTU O YKWAawy Wav ofbauvBary MpaBHUX
NPUHLMNA, Kao WTo 61 ce To Mornio pehu 3a npasuna. 3a NpuHUMNE 6u ce npe Morno

pehu fia naraHo 6n1efle OHAA Kaja y CTPYLIM U Y jaBHOCTY ry6e CBOjY ,,MPUKNagHOCT .

C [pyre cTpaHe, ako ce XapTOBMM NPasuIoM Npu3Haka Kao CBOjeBPCHUM TECTOM
nopeKsa He MOXe YTBPAUTM [ia /N je HEKM MPUHLMN NpaBHK, OCTaje NuTakbe Kako ce 1 ga
N Ce Ha [PYr” HauvH, HEKUM MOCEOHWM TECTOM MOXe YTBPAWUTU HeroBa NpasBHOCT.
Morno 6u ce KpeHyTU CAMYHMM MYTEM Kao WM 3a MpaBHa MpaBW/a, Tako Aa Ce HEKM
MPYHUMN cMaTpa MpaBHMM ako MMa ofpeheHy WHCTUTYUMOHANHY MOAPLUKY, MonyT
HaBofera TOr NpMHLMNa y 06pasnoXeky CyACKMX Npecyda Uav Aa ce NPUHLMN NOMnHe
y npeambynu 3aKoHa, W3BeLUTajy 3aKOHOZAaBHOI 0A460opa Koju je mpunpemao npegsor
3aKOHa WM Yy Hekom Apyrom npaTehem AokymeHTy.'® Y cnyuajy ga Huje moryhe
NpoHahn 0BaKBY MHCTUTYLMOHANHY NOAPLLKY, CAMUM TUM 61 6U10 TELLKO TBPAUTM fa je
y NTakby NpaBHW NPUHLMN M CYNPOTHO. Ha Taj HaunH [JBOPKMH NoKasyje fa u'y cnyyajy

MPUHLMNA, TECT NMOPEK/a HMje MpeneBaHTaH, HanpoTyB.

Ho 6e3 063Mpa Ha CMMC/IEHOCT OBAKBOI Pe30HOBaha, [BOPKUH cMaTpa fa 3a
pasnnKy of yTephuBarba BaXKetba NpaBHMUX npasuna ,Huje Moryhe npoHahu opmyny 3a
MpoBepy KOMMKA je N KakBa BPCTa UHCTUTYLMOHA/IHE MOAPLLKE HY)KHA Aa Ce MPUHLMN
YUUHW MPaBHUM MPUHLMMNOM, a joLl Marbe Ja Ce YTBPAW HeroBa TeXMHa Ha MocebHoj

necteuumM BemmumHa“.*® Pasnor nexu y CMOXeHOCTW ersucTeHUMje U [enoBarba

183 | bidem, cTp. 65.

184 Scott Shapiro, ibidem, cTp. 12.

185 Hahu ko BoguHenuha.

188 ponany, [1BopkyH, ibidem, cTp. 66.
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npuHuuna. Oa 6u ce fokasanio Aa je HeKW MPUHLMMN NPaBHK, NOTPEBHO je aHan3npaTu
YyMTaBy Cepujy CTaHZapha Koju ce Merbajy M passujajy, yTUUy jefHW Ha Apyre v umajy
Pa3INUNTY MHCTUTYLMOHANHY NOAPLLKY. Takohe, Mopa ce UCMUTATK Ha KOjU HauMH OHU
YTUUY Ha Tymauerbe 3aKOHa, [OKasHy CHary pas/iMuynmTux BpCTa npeuefeHara, HUXOoB
OfHOC npema akTyesIHOj MOpPa/iHOj npakcu 3ajeaHuue uth. CBU HaBefeHU eNeMeHTn He
61 Mornun 6utn obyxeaheHu jeJHUM KpajiuM NpPaBuIOM, Yak 1 ako 61 To Npasunio 6uno
BPNO cnoxeHo.'®’ LLITasuLe, Aa je Tako HewTo u Moryhe, [JBOPKMH cMaTpa Ja Takeo
npasuio He 6M WMano0 MHOro Be3e C XapTOBUM MPaBU/IOM MpU3Haka Kao
(hyHOQMEHTa/IHUM NPaBU/IOM KOje CafpXu Kputepujyme 3a WAEHTUMMKOBaHE CBUX

OCTa/MX NpaBuna npasHor cucrema. ®

XapToBO MpaBM/IO MpU3Harba MokKasyje jolll jeAaH HefocTaTak Kaja je y MuTary
YK/byunBare NpUHLMNA Yy KOPNYC MpaBHUX CTaHAapaa. Haume, cam XapT, kako je Beh
HarnatueHo (Buay 11 2. 4.), NpaBu OLITPY pasnnKy u3Mely Baxera 1 npuxsaTarba. CBa
MpaBuia NpaBHOT CHCTEMa Baxe, jep CBOje BaXketbe W13BOJE W3 HEKOr BUMLLEr Npasuna u
Kpehyhu ce TOM MyTakhOM Ha Kpajy ce CTWXe A0 npaswia npusHakwa. Camo npasuio
MPU3Harba HNTW BaXM, HUTU He BAXW, jep U3Haj, Hera He MoCTOoj) HEKO BULLE MPaBUo -
Herosa 06aBe3HOCT MPOVCXOAV U3 UNHbEHWLE Aa je OHO mpuxBaheHo y npakcu. C apyre
CTpaHe, Baxete Koje je KapaKTepuCTUKa MpaBHUX MpaBuna HUje MCTOBPEMEHO W
KapakTepUCTMKA MpaBHUX NpWHUMNA. OHW, fOAylle, WUMajy Heky BpCTY
WHCTUTYLMOHa/HE MOAPLLKE M Ha Taj HauMH Mory moacehaTu Ha npaBHa npasuna y
cMucay Tese 0 nopekny™®, anu wixoBa 06aBe3HOCT He NeXM caMo y ToMe, Beh Takohe y

FUXOBOM MPUXBaTatby 1 NMPaKTUKOBakY.

57 | bidem.

188 Byam Xep6epT Xapr, ,,Mojam npasa®, cTp. 159-169.

189 N1BOPKMH KaXe Aa ,,Mako MPUHLMNM UMajy CBOj OCHOB Y 3BaHMYHUM aKTVMAa 3aKOHUTUX MHCTUTYLMja
[oBae je npeBogunal, TepMuH legal institutions npeBeo NOrpeLLHO Kao 3aKOHUTE UHCTUTYLMje, ageKBaTHM)K
npeBog 6v 610 3BaHNYHE MHCTUTYUMje; NpuM. M3], OHM HeMajy NPOCTY WK LOBO/LHO HEMOCPeHY Be3y ca
TUM aKkTuMa fa 6u je hopmynmcany y TepMUHUMA KpuTepujyma oapeheHor HEKMM KOHAYHUM W FNaBHUM
npasunom npusHamwa“, PoHana ABopkuH, ibidem, cTp. 67.
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Y pa3spaziv 0Be Te3e KOjOM KpPUTUKYje XapToBY KOHLEMNLM]Y Npasusia npusHama v
OLUTPe NOAEeNe Ha BaXKEHE W NpuxXBaTamwe, JBOPKUH Ce OCBPHYO Ha NUTake NpaBuia Koja
Cy YCTaHOB/beHa MyTem o06uyaja, MuTarba Koje je My4unio MU MO3UTUBWUCTE CcTapuje
reHepauuje. Y aHrnocakCoHCKOM TUMy npasa, 6pojHa HajcTapumja npasuia HUCY HacTana
Tako LITO UX je JOHena Heka HagfeXxxHa UHCTUTYUMja. MHOro npe Hero LWTo Cy ce Ta
npasuna nojasuna y npaBHUM TeKCTOBMMA ,,0Ha Cy Beh Gmna cmaTpaHa fesioMm npasa
3aTo LITO NpefcCTaB/bajy yobuuajeHy Npakcy 3ajefHuLe, UM HEKOr HeHOr noce6Hor
[lena, Kao LUTO je NocnoBHa npakca 3ajegruue™.** OcTUH Koju je noHyaMo Mogen npasa
CBefeH Ha OrnuwTe 3anoBecTV CYBepeHa, HWje Morao fa pewy npobnem obuuajHUX
npaewna, WTO XapT NocebHO UCTUYe y CBOjOj KpUTMLUM OCTUHOBE MMIMEpPaTUBHe Teopuje
(Buan 11 2. 1.). Aok je OCTMH TBPAMO Aa 061YajHO MPaBK/IO MOXe [ja Ce CMaTpa NpaBHUM
TeK Kafla ra Npu3Hajy CyaoBu Kao 3acTynHULUM CyBepeHa, XapT je, KpUTukyjyhu OCTUHa,
CTao Ha CTaHOBWLUTE [a Ce NPaBUIOM NMPU3HaHa Kao raBHUM MpaBuioM CBaKOT NpaBHOT
cucTeMa MOXe OApeanTV da Nn je Heku o0buyaj npaBHM Yak W Mpe Hero LWTo ra cya
npusHa. Minak, XapT HUrge Huje NOHYAMO HujefaH KpuTeprnjym Koju 61 rnaBHo npasuio
cucTema Tpebano fa cafpXXu, a Kojum 6u ce yTBPAWIO Aa N je HEKO 06MyajHO NpaBuio
y UCTO BpeMme 1 npasHO.™™" AKO 61 ce MpaBWIOM NpW3Harba NPeaBUAENo fa je CBaKo
06MYajHO NpaBuIo Koje 3ajedHunua cMaTpa o6asesyjyhrM npaBHO, OHAA 61 ce HapyLumna
ymTaBa XapToBa KOHCTPyKUMja. Ha Taj HaumMH 6u 6una msbpucaHa pasnvka maMehy
NpaBHOI CUCTEMA Kao CKyna MpUMapHUX W CeKyHAapHUX npasuia v NpPUMUTUBHUX
nopegaka y Kojuma MnocToje camo MpumapHa npasunia Koja o6aBe3yjy 3aTo LWTO Cy
npuxsaheHa. Mpasnno Npr3Hawba KOHCTUTYMLLE NPaBHW CUCTEM U HbUMeE ce npeasuhajy
KpUTEPUjYMU 3a BaXKEHE KOjU, HA YeMy XapT MHCUCTMpPa, HeMajy Bese ca ethmkacHoLwhy
npasuna (eugn 11 3. 1.). Mehytnum, kako [BOPKUH KOHCTatyje, ,,aK0 Ce [/1aBHUM
npaBUIOM CaMO KaXke Aa Cy npasuna Koja 3ajefHuLia npmnxsaTa Kao npaBHo obasesyjyha,

3aucTa npaBHO 06aBe3yjyha, oHAa ce tbMMe He npefsuha HUKakaB fasbi MPO6HU KameH,

1% | bidem.
91 | bidem, cTp. 68.
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OCMM OHOT KOju KOPUCTVMMO Kaj FaBHOr npasuna Hema“.*® Y Tom cnyuajy 6v ce u 3a
NPUMUTUBHM NOpeaak mMorno pehu ga MMa NpaBUIO NpU3Haka Koje rnacu fa je npasuno
o6aBe3yjyhe kaf je npuxsaheHo Kao 06aBe3yjyhe. Ha ocHOBY 0BMX 3anaxara [BOPKWH
3aK/by4yje Kako npobsem obuyaja 'y XapToBOj TEOPWNjY FOBOPM Y NPUAOT Te3n fa NocToje
6ap Heka npaBHa npaswuna Ynja 06aBe3HOCT He MPOUCTMYE U3 KpUTEPUjyma NnpesBuheHnX
y npasBwuiy npusHawa, Beh fa, Kao M camo MpaBuiO MpusHaka, 06aBesyjy jep uX je

npuxBaTna 3ajegHuua.

Y Ty rpyny craHgapfa cnaganm 6um v npaBHU NPUHUWNK, KOjU Ce He Mory
NOEHTU(MKOBATM MyTEM MpaBWia MPuU3Hawa, a uuja CcHara JIeXu Yy CTeneHy
npuxsaheHoOCTV Of CTpaHe 3ajefHULEe WM HEeKOr HeHOor rnocebHor fena. To 3Hauu fa
nopes obuyaja, Koju y AaHallke Bpeme He MpefcTas/bajy Tako BakaH WM3BOP Mpasa,
npasuny MpysHawa ,,M3MUYy“ 1 NpaBHN NPUHUMNKA 33 KOje ce TO He 6u morno pehw.
Tako npousnasy ga XapToB MOAen npaBa OAroBapa camMoO jefHOM Jeny MpaBHUX
cTaHfapja, [LOK je 3a [pyrM 3HayajaH [eo OH Heogrosapajyhu. Ho nopes ose
MarbKaBoCTH, [IBOPKMH yoyaBa joLU jefaH, Takohe 6uTaH HegocTaTak. Kaja ce kao OCHOB
3a OHOLLIEHE MPecya MnojaBe HeKN MPUHLMUMK, OHAA Ce HECYM/bMBO MOXKe pehun Kako cy
OHM NoCTa/In fie0 npaBa W Koje, 360r Tora, cyauje y 6yayhHocT Mopajy noLwiTosatu y
ogpehuBarwy npasa M 06aBe3a CTpaHaka Yy crnopy. A Mopes 0BOra, MPUHLUMUMNU KOju
(hurypupajy y npecygama nokasyjy Kako rnpasuia Koja cy npsu nyT npornaweHa y Tmm
npecyfama, Kao HMp. npaswio fa ybuua 3asBewutaola He MOXe HacnefuTu Heropy
MMOBUHY, CBOjY CHary, 6ap je4HVUM AenoM, Lyryjy ayTopuTeTy npuHumna (y KOHKPETHOM
CNnyyajy MpuvHUMNA [a HMKO HE MOXE OCTBapuUTU KOPUCT YnHehn Henpasgy), a He camo

npasuy npusHarwa. '

MowTo XapToB MoAen Huje ogrosapajyhun, HUTK je, npema [BOPKMHY, yorniiTe
moryhe opmynucat TeCcT MNOpekna KojuM 6u ce MPUHUMNX NoBe3ann ca akTuma

3aKOHO/aBCTBa, MOTPEOHO je PasMOTPUTK joLl jeAHY MOryhHOCT npe Hero wTo Ce rnojam

192 | pidem.
193 | bidem, cTp. 69.
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npasuna npusHara noTrnyHo oAbaum. AKO Ce NpasuioM Mpu3Harba He MOry YCTaHOBUTY
KpUTEPUjyMU KOjuma OU Cce WAEHTU(MKOBAIM MNPUHUMNM, ,3alWITO He pehun pga cy
MPVHLMMN HELUTO OCHOBHO M [ja OHU OBAMKYjy MPaBWiO MpU3Hara y Hawewm npasy“. %
MowTo npaswno npusHawa Tpeba ga Oyde rnaBHU MHAMKATOP MOMOhy Kora ce MOode
OArOBOPUTW Ha MWTawe LWTa Ce cmarpa BaxehuMm npasom, 6uno 6u noTpebHO
thopmynucat cee npuHUmne y oapeheHoj 06nacTu, Kao M HUXOB 3Havaj. Tako 6u ce,
cmatpa [BOPKWH, Leo CKynm NpaBHUX MpUHLMMNA MOrao nocmarpatv Kao npaswio
npusHawa. Vnak, 0BO 4yAHOBATO pellerwe Koje [BOPKUH Npeasiaxe, a Kojum 6u ce
npaBuI0 MpU3Haka MPOLUMPUNIO CKYMOM CBMX MPUHUMMA KOjU Cy Ha CHasu, He Ou
NpeLCcTaB/ba/lo HALITA BYLe Of TayTo/ornje fa je npaso npaso. LUTasuile, [JBOPKWH
TBPAM Aa (hopMuparbe Kataiora CBUX NpPaBHUX NPUHLMNA HUje HU Moryhe, NOLUTO CY OHK
,,CMOPHN, HNX0Ba TEXMNHA je 0f Hajsehe BXXHOCTU, OHWU CYy 6e30pOojHU N Merbajy Ce Tako
6p30 Aa 61 noyeTak Halle N1CTe 3aCTapeo Npe Hero LWTo 6MCMO AOLWINW A0 cpefunHe. Yak
N fa ycrnemo, He 6UcMO A06MAM K/byd 3a NPaBOo jep HMLITA He 6M OCTao Aa Ce HuMe

oTK/byua“.'®

Ha OCHOBY peyeHor, MOXe ce 3aK/byunTn ga [BOPKWH MOTNYyHO ofbalyje Tect
MopeK/ia Kao rnaBHM KOHLENT XapToBe Teopuje 13 ABa OCHOBHa pasfora. Mpsu, npaBHu
NpUHUMNM cy, 6ap noHekas, obase3yjyhun 3a cyamje He 360r HUXOBOr Nopekna, Beh 360r
CBOje YHyTpallke MopasHe BpeAHOCTWU. [pyru, npaBHe MpUHUMME, YaK U Kaf cy 360r
cBOr nopekna o6asesyjyhu, HMje Moryhe MaeHTUOMKOBATU HEKUM KPajinM MpaBusIomMm,
JeJHOCTaBHO 3aTo LUTO TakBO NpaBw/o, Koje 6w, M3mely ocTanor, Mopano ga y3me y

0631p CTeneH UHCTUTYLIMOHAHE MoApLLKe, HUje Moryhe dopmynucaT.

CBOjy AeCKpUNTMBHY KPUTWUKY XapToBe Teopuje npasa 1 MpaBHOr MO3UTMBM3MA
yonwiTte, [1IBOPKUH CyMMpa C HEKOIMKO KIbYYHUX KOHCTaTaumja. MpBo, OCHOBHU KOHLENT
XapToBe Teopuje Mopa OGUTU ofbayeH 3aTO LUTO Ce HE MOXEe YCTaHOBWUTM HUKaKaB

KpajHy TECT KOjum 61 ce MOrno NPOBEPUTU KOju Ce APYLUTBEHM CTaHAAPAM KOju NocToje

9 1 bidem.
1% | bidem, cTp. 70.
19 Buan Scott Shapiro, ibidem, cTp. 14.
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Y jeflHOj 3ajefHNLM MOTY CMaTpaTy npasHMM. [pyro, nowiTo je npaswusio NpusHaka Kao
OCHOBHW KOHULENT Y MNornesy waeHTUMrKaumje npasa HeyrnoTpeb/bneo, OHO MOBIayn U
LPYry BENNKY FPeLLKy a To je JOKTpMHA O CYACKOj AUCKpeumju. No3nTnemnsam je y cBojoj
Hemohun fa MAeHTU(UKYje NPMHUMNE Kao [e0 Npasa, Tj. CTaHAapAe Ha Kojuma cyauje
3aCHMBajy CBOje nMpecyfe Yy TeLWKUM cfy4vajeBUMa, Mpuberao y4yewy O CYACKO]
AMCKpeLmnju Koje MpuHUMNEe nocMaTtpa Kao W3BaHMpaBHe cTaHgapde. Tpehe, oBa
[OKTPMHA 1 caMa 3aCHOBaHa Ha MOrpeLLHoj KOHLEeNUujy nosniayn crefehy rpeLuky, a To
je Mo3MTMBUCTMYKA TBPAHA Aa NpaBHa 06aBe3a NocToju Kaja, U camo Kaja yCTaHOB/bEHO
npaBuno Hamehe TakBy o06aBe3dy. OuurnefHo je Aa 0Baj CTaB HUje YK/IOM/bUB C
[JOKTPMHOM O CYACKOj AWUCKPeLunju, jep Yy TEeWKWM CnydvajeBUMa Kafa Cyf He MOXe
npoHahu aflekBaTHO MpasusIo, Te YBOAM HOBO WM Mera MocTojehe, He MOXe OUTK peun
0 3aKOHCKO]j 06aBe3u CBe [0K Cy[ He YCTaHOBW HOBO npasusio. owTo cys To npasuio
NpUMerbyje Ha CTPaHKe y Cropy KOje HMKaKO HWUCY MOT/Ie 3a Hera [a 3Hajy, He MOXe ce
BULLUE TOBOPUTM O 3aKOHCKMM oO6aBe3amMa nMOWTO je y TOM CAydajy nocpeau
3aKOHOZABCTBO eXx post facto. YeTBpTO, ako Cyd MOXe Aa Mera noctojeha unm ysoau
HOBa Mpaswna, OHAa ce He MOXKe pehn HKU fa cy npaBHa npasusa obasesyjyha 3a cyg, Te
jefHa of, OCHOBHMX MO3UTMBUCTUYKMX Te3a [a je npaBo CKyn 06aBe3yjyhux npaBHUX
npasvna naga. KoHauyHo, XapToB NO3UTUBUCTUYKN MOAEN Kao Hajborbn MOAen Te BPCTe,
HWje afeKkBaTaH [a NpaBWIHO OMuLUe NpasHY MojaBy. Hberoea ekcrnjiaHaTopHa cHara je
BP/1I0 YNUTHA LUTO 3axXTeBa HEKWU Apyrayvju Mofen Kojum 6u ce Ha 60/bM HaumMH onvcana

rnpaBHa CTBApHOCT.

2. KpuTnka [1BOPKNHOBE [eCKPUNTUBHE KPUTUKE

Mpe Hero wWTO ce npehe Ha Wu3narakbe aprymeHata YCMEPEHWX MNPOTUB
[IBOPKVMHOBE KPUTMKE, NOTPEGHO je YUMHWUTW HEKONMKO HarmomeHa. Cam HacnoB OBOT

nornas/ba ykasyje fa he nopeg XaptoBor 0Arosopa Ha [BOPKWHOBY KPUTUKY OGUTK
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NpeaCcTaB/beHN U OATOBOPY APYTUX NPUNafHMKa MNO3UTUBMCTUYKE LUKO/E, Kao WU ONLTU
apryMeHTU YCMEepPeHW Ha HEKOH3UCTEHTHOCT [IBOPKMHOBE AECKPUNTUBHE KPUTMKE.
CvicTeMaTuKa n3nararba 6uhe nogeleHa npema [BOPKUHOBOj KPUTMLM, LUTO 3HaUM fa he
ce OACTYNUTM Of XapToBe CUCTEMATUKe W3HeTe Yy [lOCTCKpUNTY Yy KojeM npyxa
ofroBope Ha [JBOPKMHOBY KpUTUKY. Oarosopn he 6UTM OpraHn3oBaHK OKO TpW FnaBHe
Tauke [JBOPKMHOBOI Hamaja — pasnuuy uaMmehly npaBHWX NpaBuna WM MPUHLMNA,
[OKTPUHU O CYACKOj AMCKPELMjM 1 NpaBuy NpusHawa, Te he nogogerbum Tako 6Uti u

HacC/I0B/bEHN.

2.1. MpaBHa npasWia 1 NPUHLUMUAN — Yy YeMy je CYLUTUHCKA pas/inka?

[IBOPKUH je CBOjy AeCKPUNTUBHY KPUTKKY 3anoye0 KOHCTaTaumjoM [a MOLEPHM
npaBHM MNO3UTMBM3aM, Na Tako M XapToBa BapujaHTa Kao HeroB Hajbo/bu npumep,
npefcTas/ba MOAeN CUCTeMa mpasuia U MOAEN 3a CUCTEM npasuna. Pasfnor 3a 0BakBY
KOHCTaTaumjy NeXKn y YAeHULM [a Heros LEHTPaIHW nojam, Tj. JeAUHCTBEHN TEMESbHU
MpaBHW TeCT, Y KOPMyc MpaBHWUX CTaHZapAa YK/bydyje camo rnpasHa npaswna, aim He v
NpUHLMME, Koju ce 360r Tora ¢ NO3UTMBUCTUYKOr CTAHOBMLUTA MOpPajy nocMaTpartu Kao
13BaHMNpPaBHN CTaHZApAM 3a KojumMa Cyamja nocexxe y TeLKUM CydajeBnmMa Kaja BpLUu
CBOjY AMCKPeUMOHY BNacT. Max/bmBMjuM yntarbem [BOPKUHOBE KPUTUKE, /TAKO CE MOTY
younTM 6POjHM NPOMNYCTU KOjU OCTaB/bajy MPOCTOP 3a CyMiY Aa v je [ABOPKUH TayHO
onucao MeTy CBOI Hanaga, Tj. Aa /1 je TaYHO KOHCTAToBao [a je XapT NoCcTaBMo MOAEr

npaBa KOju Ce OHOCU CaMO Ha Mpasuna Koja Aenyjy Ha HauuH ,,cee uan HuwTa“*" Y

197 Kako Matynosuh jesrpoBuTo KOHCTaTyje ,,npemga ce XapToBoj Bepauju 4ecTo npebalyje Aa npaso
peLyKyje Ha [BOjHW TWUN NpaBHWX npasuna (NpYMapHa U CeKyHAapHa), He cmejy ce 3a06uhu MecTa Ha
Kojvma XapT noB/iaun pasnnky n3Mely onwTux npaeuna, CTaHaapaa v NpuHLMNa, Te Ha KOjuM Harnallasa
3Hauewe pasnnkoBarba M3MeRy YHW(MOPMHMX MpaBufia WM BULIECMUCNEHUX CcTaHgappa. Cam Xapt je
Harnacvo Aa fetasbHy Knacudukaumjy npaBHUX cTaHgapia Tek Tpeba WU3NoXuTK, Te Aa Herosa aHanusa
npeAcTas/ba camo NpBu Kopak™. Muomup Martynosuh, ibidem, cTp. 145.
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CBOM MOCTXYMHO 006jaB/beHOM OAroBopy Ha [IBOPKWHOBY KPUTWKY, XapT Ha cebe
npeysvMa OAroBOPHOCT W OTBOPEHO MPU3Haje Aa je Ae/IMMUYHO CaM KpYB 3alTo je
HEeroBa Teopuja HanagHyTa Ha HaBefeHW HaunH, a/in He 3aTO0 LITO je 6u1o rae TBpAMO 4a
je MpaBo CUCTeM MpaBHMX MpaBu/a Koja fenyjy Ha HauuH ,,CBe uam HuwTa®, Beh 3aT1o
LUTO HMje NOCBETNO LOBO/LHO NPOCTOPA CYLACKOM OAJTy4MBary M NPaBHUM NPUHLMUNNMA,
MOLLTO je OBe TeMe camo OBAaLll 4oTakao.™®® Mnak, npe he 6uTK Aa je [BOPKUH Koju Ha
MHOTUM MeCTMMa UCTUYE N XBaIM XapToBY NPaBHUYKY MHIEHMO3HOCT, LOOPO 3Ha0 fa
XapT Huje NOHYAMO MOJeN Mnpasa Koju je CBefjleH camo Ha OBY BPCTY NpaBHMX NpaBuna,
Beh je y Hamepu [a CBOjy KPUTMKY YUYMHW LWITO Y6OjUTMjOM, MpeacTtaBMo NomMasno

NCKPUB/bEHY CAMKY XapTosor Mogena.'®

[a 6u nojegHocTaBno XapToBY Bep3unjy
no3uTMBM3Ma 1 06jaCHMO je Kao Mofen 3a CUCTeM npasuna, OBOPKMH je NPETXOAHO
Mopao Aa NoBydye pas/inKy n3mMehy npaBHMX Npasuia v NPUHLMNA Kao PasinynTmX BpcTa
CTaHAapfa Ha OCHOBY KOjuX Cy[0BM AOHOCE CBOje oa/lyke. 3aTo he npBo 6UTK NOTPe6HO
ncnuTaT aa nn je [IBOPKMH 0Baj MPETXOAHN MNOCa0 M3BPLUMO Ha Bas/baHN HauWH, Aa nn je
pa3IMKOBare KOje OH MpeAsiaxke WCMpPaBHO, a 3aTUM NpoBepuTM fda M ce To

Pa3NINKOBatbe MOXE MPUMEHNUTM Ha XapToBY Teopujy npasa.

MpBa rpewka Kojy je [BOPKMH HAYMHMO jecTe Aa je aHanu3y MecTa MpuHLMNa y
npaBy pPeflyKoBao Ha HIXOBY Be3y C MpaBHOM 06aBe30M. Y Mornieay ofHoca MpuHLMNa
npemMa npasHoj 06aBe3n, [BOPKMH HyaW [Ba OMO3WUTHA MpUCTyna - Aa ce NpUHLMNMMa
MOTY KOHCTWUTYyMcaTV MpaBa W 06aBe3e Te fa UX CyAuje WU OCTann CNy>XK6eHWLM YBeK
MOpajy y3eTu y 063vp Kafa [JOHOCEe OfJlyKe W, CyNpOTHO, Aa MPUHLMNN NpeacTaB/bajy
M3BaHMpPaBHe CTaHAapAe Koje cyauje KopucTe CnyXXehn ce CBOjUM AMCKPELVIOHWM
npaBoM. Ha Taj HaumH [IBOPKWH je MpeBuLle YnpoCTUO CTBApu W U3 CBOje aHann3e
MCK/bYUYMO uMTaBe Kface MpaBHMX MNPUMHUMMNA, LITO je 3anpaBo HyXHa nocneamua

HEeroBor Mo4yeTHOr CTaBa Aa MpaBHW MPUHUMNKU  A04e/byjy MpaBa  MpaBHUM

198 Xep6epT XapT, ibidem, cTp. 314.

%9 BpojHu nosuTMBMCTM TBpAe Aa [406ap 4e0 [BOPKWUHOBE KPUTWKE MOYMBA Ha KapuKMPaHOM OMUCY
Xaptosor nosutuemama. Bugm David Lions, ,,Principles, Positivism, and Legal Theory“, Yale Law
Journal, No 87, 1977, cTp. 415 v farse.
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cy6jektuma.’® Ta TBpAmwa je Y HajMarby pyKy Bp/lo YNUTHA, jep ako ce MaxsbuBuje
aHanm3unpa 6uno Koju CaBpPeMEHM NMpPaBHU CUCTEM, NaKO Ce MOTY YOUMTW NPUHLMUNAK, Kao
1 rpyne NpUHUMNG, Koju Cy Y NpaBy jeAHaKo BaXKHW, ain KOju cybjeKTUMa He Joferbyjy
npasa.?®! Beamano cBaku yLI6eHNK 13 YBOga Y NPaBo CTy/eHTIMa MpBe royHe roBopy 0
OBMM MPUHLMMNMMA, & HEKN ayTopu UX W pa3BpcTaBajy y pasnmuute rpyne. Tako Ha
npumMep, Matynosuh Koju y 0BOj Ta4kn KpUTUKYje [LBOPKUHOBY Te3y npegnaxe cnefehy
Knacugpukaumjy npuHumMna y npasy — 1) npuHUMNU uHTepnpeTaunje (NpvHUUNN
WAEHTUTETA, NPUHUMN MNPOTUBPEYHOCTW, MNPUHLMNN WCK/byYetba Tpeher, MpuHUMN
[OBO/BHOI pasfiora, MPUHUMNM 3aK/byyuBakba W3 MPOTUBPEYHE TBPAHE, NPUHLMNN
3aK/byurBarba U3 Beher Ha Marbe, NMPUHLMNK 3aK/byyrBatba U3 Marer Ha Behe, NpUHLMNU
3aK/byuyrBarba Mo jayeM pasfory Uta.); 2) NpuHLMNM A0 KOjuX Ce [onasu yorlTaBakbeM
oApefaba npasHMX akaTa (HMKO He MOXe Ha Apyrora npeHeTW BuLle npasa Hero LTo
caM 1ma, 13y3eun ce He MOry MpPOLUMPUBATU NPEKO C/y4yajeBa 3a Koju Ccy npesasuheHn,
MMOBMHCKA MNOTPaXmBarba 3acTapeBajy, MpUHUMN Cnobode YyroBaparba, MNPUHLMN
cnobofjHe CyfcKor ysepewa WTA.); 3) MaTepujanHu BPeAHOCHW NpuHUMNM (MPUHLMN
MUpa, CUTYPHOCTU W Mpasae); 4) hopMaiHu UM MHCTPYMeHTalHU npuHumnu (oBy
nocnefwy rpyny umHu ®ynepoBmx ocam MO3HATUX YC0Ba YHyTpallkbe MOPasHOCTU —
NPUHLMAM  KOH3UCTEHTHOCTMW, My6/MKauuje, MPOCMEKTUBHOCTY, PasyM/bUBOCTU U
jacHohe nTpa.).%% JacHo ce Buan fa [BOpPKMHOBA AeHMLMja NPaBHUX NPUHLMNA HUje

[0 Kpaja ynoTpebsbnBa, jep home HUCY 06yxBaheHu CBY NPUHLMNW KOjU AeNyjy Y npasy.

Apyro, JBOPKUH je HaYMHWMO TPeLLKy NowTo HUje NoApobHMje aHaM3npao OHa
npaBHa Mpasusia Koja Mo CBOjOj CaApPXMHMW NPeAcTas/bajy npuHumne. [a je To y4MHMO,
3aTBOpPMO 6U MPOCTOP 3a apryMeHT Kako je pasnvka u3Mehy npasuna v npuHUMNa

Nornuka pasnmka. TauyHo je fla HeKa, any camo Heka MpaBHa npaBnia (yHKLMOHMULLY M0

20 pa3 Harnawasa fa [BOPKMHA WHTEPeCYjy caMo MPUHLMMKM KOjUMa Ce YCTaHOB/baBajy ob6aBese, Te
KOPWUCTW CUHTarmy ,,pVHLMNN 06aBe3e” Aa TauyHWje O3Ha4M BPCTY MPUHLMNA KOjy [LBOPKMH Yy CBOjOj
KpUTULM NO3UTMBM3MA aHanmaumpa. Llosed Pas, ,,lpaBHK npyHUMny v rpaHue npasa“, JomeTn, 8/1985,
CTp. 44 v parbe.

2 Muomup Matynosuh, ibidem.

22 | hidem. Jlon Pynep, ibidem.
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cucTemy ,,cee-unn-HuwTa®. Kog npaBHUX MPUHLMNA OBO HE BaXMW, &/l HE BAXMN HWN KOf
OHMX MpaBHMX NpaBuia Koja Cy CaApXXUHCKK rnegaHo npuHumnu. Ha npumep, unad 10
3akoHa 0 obnmraumoHum ogHocuma PC Kaxe: ,,CTpaHe y 06AnraymoHuM ofHocMa Ccy
cnobofHe, y rpaHmuama nNpUHYAHUX NPOMMca, jaBHOr nopeTtka v Aobpux obuuaja, Aa
CBOje OfHOCe ypede MO CBOjOj BO/BW.“ WM unaH 12 WCTOr 3akoHa ,,.Y 3acHUBawY
06nMraLoHNX 04HOCa 1 OCTBapvBary npasa U 06aBe3a U3 TUX OA4HOCA CTPaHE CY AY>KHe
[a ce npuapxasajy Hayena CaBeCHOCTM M mowTewa.“ OuuriefHo je Aa HaBefeHu
ynaHosn 300 Mo CBOjOj CafPXXMHU NPeACTaB/bajy NPUHLMUMNE U [a Ce 3a WX He MOXe
pehn ga genyjy no cuctemy ,,cBe-Unn-HuWwTa“. Takohe, Cykob npaBuna oBe BPCTE HUje
moryhe pellaBaT¥ npaBWIMMa O pellaBakby Cykoba npasuna, Beh OfMepaBakbeM

HMXOBOT 3Hauaja Y TEXXMHE Y KOHKPETHOM Cyyajy.

[IBOPKMHOB CTaB /ia Ce rnaBHa fIMHMja pasrpaHnyerba n3Meny npasHUX NpuHLMNa
M NpaBHWX Npasuna ornefa y ToOMe LITO Mpasu/ia BaXKe No CUCTEMY ,,CBE-WU/U-HULLITA™,
[OK/Ie MPUHUMNY UMajy CBOjY penaTtmBHY TeXMHY, NpobremMaTvyaH je n'y cnyvajeBrmMa
Kafa je pey 0 yobuyajeHUM MW jaCHUM TMpaBHUM npaBuMMa U JIako Ce MOXe
aprymeHTOBaTW Yy MPWIOr CynpoTHOM cTasy. [lowTo je [IBOPKWH C/AUKOBUTUM
nprMeprmMa 13 amMepuyke CyfCKe Mpakce Ha oumrfiefiaH HauyuH rnokasao fa npuHumnu,
CEM LUTO UMajy N3Y3eTHO BaXKHY y/iory Yy npecyhusarby T3B. TELLUKMX CyYajeBa, UMajy v
CBOjy penaTtuBHY TEXWHY, Tako Ce WUCTO ofabpaHuM npvMepuMa MOXKe [0Ka3uneaTu
CYNpOTHO, Aa TeXWHY MOry UMatu 1 npasHa npaswna. JOBO/LHO je Y3eTu jefaH BPIo
MHTepecaHTaH C/yyaj Koju ce npe HEKO/IMKO rofnHa foroamo y Hemaukoj. Hamme, Bo3ay
ayTomobuna Koju je BO3MO rpagcKum ynuuama, yriefao je newsaka Ha Tpotoapy Koju ce
M3HeHaga cpywno. 3aycTaBuo je CBOj ayTOMOOW/I, M3allao v NpULLIAo MeLlaky 3a Kor ce
MCNOCTaBWMO Aa je A0XKMBEO cpyaHW yaap. Bosay je no3sao XMTHY nomoh M ocTao y3
HecpehHOr YoBeKa A0 fonacka nekapcke ekune. Kaga ce BpaTvo 4o CBOr ayToMobuna, Ha
BETPOOGPAHCKOM CTaky MCNof bpucava, 3aTekao je HanmcaHy KasHy 3060r HenpornucHor
napkupamwa. Ha Kpajy, Bo3ay unak Huje 610 KaxweH, 6yayhu fa ra je Cyfacku oprad

ocnoboamo nnahaka KasHe.
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AKO ce 0Baj C/yyaj NoApobHMje aHanm3mpa, Mory ce n3syhn HEKONMKN 3aK/bydLm
KOj¥ Cy CynpoTHM 0f OHora wTto [1BOpKuH TBpAK. MpBK, Kako je Beh peyeHo, 4a nocroje
cuTyaumje Kaja Cyf MOXe OfMepaBaTy TEXMUHY NpasBusa, U Kaja rnpasuia He Baxe Mno
CUCTEMY ,,CBE-UNN-HULITA™. [ipyru, KOju NMpoun3nasu U3 npBeor, Aa 3aKoHoAaBal, He MOXe
yBeK fa npefsuav cny4aj Kafa figa pasnivyumrta npasuia Koja OunrnefHo pefoBHO HUCY Y
KONU3Mnjn y Konusnjy mory fohu. 3akoHcKa o6asesa fa ce, ako OKOJIHOCTU [03B0/baBajy,
MOMOTHE YOBEKY Y HEBO/bY M 3aKOHCKA 3abpaHa napkupama Ha He03BO/beHOM MECTY HU
no Yyemy He M3rnefajy Kao CynpoTcTaB/beHa npasuia. Anm onucaHa cuTyaumja 3axTeBa
0f] Cy6jeKTa KOju ce y HO0j Hallao [iBa pasnymTa noHallakba — Ynkere (4a NoOMOrHe) u
Heunbere (fa He napkupa). Tpeha, KOMMKO rof Aa je 3akoHozasal, npeLm3aH, norotoso
Kafa je 3abpaHa npakuparba y nutary, Hasogehu npu Tom 6pojHe M3y3eTKe of npasuna
nonyT WMHTepPBEHLM]je NMOMMLMJCKe NaTposie UK BaTporacaua, Huje moryhe npeasnaeTy
CBe cUTyalmje, Te Cy[ KaTkaZa mopa CBOjOM OAJTYKOM [a peluaBa Cykob npaswuna, a He
MpoCTO, Kako [JBOPKMH TBPAM, Aa Ha YTBPHEHO YMHEHNYHO CTake NMPUMEHW MpaBuso 3a
Koje cmaTpa fa je ageksatHo. KOHayHO, y OnucaHoj cutyauujyu HU of, Kakse nomohu He
mMory 6uTW npaBuna 3a pellaBake Cykoba npaswmna nonyT Lex posterior wuam Lex
superior, ¢ 063MpoM Ha TO [a Ce OBfAe He pagu O CykoOy npasuia y yobuyajeHoM
cmucny, Tj. Huje moryhe pehu fa jedHO NpaBuIo BaXKU a Apyro He, Beh Baxke 06a, cem y
noce6HOj CMTyaLmMju Kaga NpeqHoCT Tpeba AaTh jeAHOM of wix.”* Cee HaBeaeHo Bpaha
Ha MOYeTHM CTaB Koju [JBOPKMH OCropasa, CTaB [a W npasHa npasunia Mory nMaTtu cBojy

TEXUHY.

23 Hnp. y Hawem 3akoHy 0 6e36eHOCTM caobpahaja, ogpelyje ce Aa cy ydecHUUm y caobpahajy Ay»Hu aa
NMoOMOrHy nospefeHMMa y caobpahajHoj Hesrogn (y TOM CMUCY je MO CTynmawy 3akoHa M npatehmx
MpaBWMHMKa Ha CHary, Bulle Meceuy BofeHa Kammawa 0 06aBe3n MocefoBarba HOBMX KOMMJETa Mnpee
nomohu y BO3uiMmMa), AOK je, C Apyre CTpaHe, 3abpaHa napkuparba Bpno npeumsHo ogpeheHa. Jakne, y
MCTOM 3aKOHY Ce Hanase npaBWa Koja y crneumtuyHoj cuTyaumju mory Ut CynpoTCcTaB/beHa, Tj. Aa 0f
cybjekTa Tpaxke fBa pasnuMyuTa NoHalawa, WTO je HeMoryhe pelwTuTh NpaBuIMMa O pellaBaky Cykoba
npaBuna. YocTanoMm, 3[paBOpa3yMCKM MOCMaTpaHO, aprymeHT Aa HEeKU YYeCHMK Yy caobpahajy Huje
nomorao noepeheHMma y caobpahajHOj He3rogu 3aTo WTO Y 6/AM3MHK HUje 610 MecTo rae 61 NPOMMCHO
Morao Aa napkupa CBOj ayToMo6wun, NpocTo He 6 MOrao fa OfcTaHe, jep je U namKy jacHO Aa MpBo
npasuno nma sehu 3Hauaj, Behy TEXXUHY Of ApYror.
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XapT je y CBOM OArosopy Ha [IBOpPKMHOBe Hanafe WHCWUCTMpao YMpaso Ha
YnkbeHNLM fa [BOPKWMH pa3vKy n3mely npaBHUX npasuia u NpUHLMNA HAje NOBYKao Ha
CacBMM McrpaBaH HaumH,”®* Te je Ha OCHOBY TakO MOFPELUHO YCTaHOB/bEHE Pa3/NKe
13BeO M NOrpellHe 3ak/by4yke. Kako je HarnawleHo, [JBOPKUH je Cy3MO 3Hayere nojma
MpaBHOr MPUHLUMNA, LUTO MY je y jefHOM Aeny omoryhuno ga 3actyna crtaB O JIOTUYKO]
pasnnum nmehy npasuna n npuHUmna. XapT, ¢ Apyre cTpaHe, Harnawasa fja ce n3mehy
0Bako CxBaheHWX MpUHUMMIA M MpaBHUX MpaBWna Ha BULLIE HA4yMHA MOXe MoByhu
pasnnka, a He caMo Ha jeflaH Kako [1BOPKWMH MHcucTupa. Mpema XapTy, NOCTOju onwiTa
carfiacHoOCT Aa npuHuunu nocefyjy 6ap fBa CBOjCTBA KOja MX YMHE PasIMUMTUM Of
npasuna. ,lpBO je CTBap CTeneHa: NPUHUMNKU CYy, Y OLHOCY Ha MpaBw/a, LUMPOKa,
YONLUTEHa, U HecneunpuyHa, y CMUCAY fja YeCTO OHO LUTO 61 MOr/IOo fa ce cmaTpa Kao
CKYM pas3IMunTmX Npasnsia MoXe Aa ce NpUKaKe Kao NpUMep Uau cnyydaj jegHor jeavHor
npuHuuna. [pyro cBOjCTBO je y TOMe Aa Ce MPUHUMNK, 360r TOra LUTO Mawe BuLle
n3puumnTo ynyhyjy Ha Heky CBpXy, Uwb, Npaso, WK, BPeAHOCT, CMaTpajy ca ofapeheHe
Tayuke rnefuwiTa Kao HeLWTOo LWTO je MOXesbHO 3acTynartu, Ui ra ce npuapxasatu, U 10
He CaMO Kao HewlTO LITO MNpyXa 06jallrere UM OCHOB Mpasnia Koja MM CNyXXe Kao

npumep, Beh, Makap Kao fja JONPUHOCK HIXOBOM Onpasaarby*. >

Mopen oBe fBe pa3nnke U3Mehy nNpuHUMNa U Npaswna, npema XapTty noctoju v
Tpeha, Kojy [BOPKMH 1 OH CacBUM CYNpOTHO cxBaTajy. CyLUTUHA HUXO0BOr Hecarnacja
nexu y Tome fa [BOPKUH MHCUCTMPA Ha OLUTPOj JIOTUYKOj pasnuum nsmehy npasHUX
npasuna Koja Aenyjy Ha HauuH ,,CBe WM HUWTA™ U NPUHUMNA KOju, no XapToBoj
TEPMUHONOTUjK, UMajJy ,,He-oanydyjyhn* kapaktep. ope je Beh ykasaHO ga TakBo

Pa3NINKOBatbe MOXE [a MOCTOjU camo M3Mehy HEKMX MpaBHKX MpaBuna W NpuHumMna. Y

2% Pa3 M3HOCK jeHO 3aHMM/LMBO CTAHOBULUTE KOjUM aprymeHTyje npoTue [BOPKMHOBOP CXBaTara
npuHumna. OH TBPAM Kako [BOPKMH 3aHeMapyje YnkbeHuLy Aa ofpeheHn nckasu cyLoBa He npeAcTasbajy
HUWTa Apyro [0 KpaTka ynyhuBawa Ha 6pojHa npaBHa npasBwna, Mako Takea ynyhueara nofcehajy Ha
1CKase 0 MpaBHUM MpUHUMNMMa. HAp. nckas ga ce y HeKoj ApKaBu LITUTU MPUHLMN croboge roesopa
ynyhyje Ha TO Aa Cy jeAnHU 3aKOHW KOjuU OrpaHuYaBajy Ty Cnobofy OHW KOju Ce TU4y KNeBeTe U BOjHe
6e3befHOCTL, da ce LeH3ypa (PMIMOBA W KkbMra MOXeE MpaBAaTv 3awTMTOM MaslofieTHMKA, Aa MocToje
nponucn Kojuma ce 06e36efyje NpaBo Ha CNO6OAHO W3HOLLEHE MULLbEHA WUTA. TakBM MCKA3W HUCY
npuHUMnK, Beh KpaTKe any3nje Ha 6pojHa npaBHa npaemna. Joseph Raz, ibidem, str. 40.

205 XepbepT XapT, ibidem, cTp. 314-315.
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TOM nornegy [BOPKMH je AOCTa BELUTO HaBOAMO MpUMepe MpaBuia MOMyT OHWMX Aa je
[03BO/bEHA Op3MHa Ha ayToMnyTy orpaHnyeHa Ha 120 KunomeTapa Ha 4Yac uau Aa je 3a
Ba/baHOCT 3aBeLUTatba NoTpebaH NOTNMC ABa cBeAoka. C apyre CTpaHe, HABOAMO je BP0
LUMPOKE NPUHLMNE NoNyT NPUHLMNA Aa HUKO HE MOXE OCTBapUTK AOGUT TaKo LUTO BPLLK
Henpas4y WM NPUHUMN 3alTuTe cnabuje ctpaHe. Ha 0CHOBY Tako ofabpaHux npvmepa
NakKo je aprymeHToBaTV fda Cy MpaBHa MpaBuia Ta Koja KOHayHO ofpehyjy mcxomd, AOK
NPUHLMAK He MOTY Aa ofpeae ucxog Beh aa ykasyjy cmep Kojum ce Moxke Mhiv Npuinkom
AoHowerwa oanyke. Kao 3ak/byvak [BOPKMH UCTM4Ye fga ce 360r Tora MpPUHLMNAN
pasnnKyjy of npaBuna jep MMajy AMMEH3Wjy TEXMHe, a He Baewa. XapT, CynpoTHO
[BOPKMHY, cMaTpa fJa ce Ty He pagu O NOrUYKOj pasnnuM, HATK Aa Ce TakKo jacHO
pa3fIMKoBake YOrMwiTe MoXe noByhu. 3a wera je TO pas/iMKoBarwe CTBap CTereHa U

CBAKaKO HUje TaKo OLLTPO Kako [BOPKMH TBPAW.

[da 6y [okasao CBOje CTaHOBMLUTE, XapT je nNpoaHasmM3vMpao MNpuMepe Koje
[BOpKVH HaBoan. Ty Nnpumepn Nokasyjy Kako npasuia u NpuHLUNM Mory aohum y cykoo
1 fa he Hekaj HaABNagaTv Npasuna, a Hekaga NPUHLMAM Kao HNP. Y Ciyyajy XeHUHICeH.
OBO [0Kasyje Kako npasusia HeMajy KapakTtep ,,CBe AN HULWTA™ MOLTO Y HaAMeTawy C
NPUHLMNMMA MOTY NPEeTerHyTW Hag NpUHUMNUMa UAn nak 6uTu HafBnajaHa Hbuva.
LLITaBuLwe, XapT HanoMube [ja herosa apryMmeHTaLmja oncraje vak v Kkaja ce oBaj Cykob
NHTepnpeTMpa Ha [BOPKUHOB HauyuH, jep [BOPKMH HUMje roBOpuMO O CyKoBy u3mehy
npasuna v npuHuuna, Beh o cykoby M3mehy npuHUMNa - OHUX KOju ugy y npwuior
KOHKPETHOM MpPaBHOM Npasuiy M NPUHLMNA KOjU CYy UM CYNpPOTHW. Y cKnagy C TOM
NHTEpnpeTaLunjoM pasvka n3Mehy npasunia Tuna ,,cee Uan HALWTA™ 1 ,,He-o4nyvyjyhumx*
NPUHLMNA HecTaje U3 MPOCTOr pas/ora o ,,npasnno Hehe ycnetn ga npeMa CBOjUM
YCNOBMMa OfpPeAn WCXOL Y Cny4vajy Ha KOjU je NPUMMEH/bMBO aK0 Haf HEroBnmM
onpasAaBajyhuM NpUHLMNOM MpeBarHe Heku apyrn“.?® Mcto ce ogHocw M ako ce

MPUHLUMNKX NOCMaTpPajy Kao apryMeHTV 3a HOBO TyMauere HEKOr MOTMYHO jacHOr K

206 | hidem, cTp. 317.
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npeunsHo qopmynucaHor mpasHor npasuna.?’’ Mpema XapTy, 0Ba HEKOXEPEHTHOCT
J1BOPKMHOBOT CTaBa Ce MOXe M36ehn ako ce pasniKoBarbe U3MeNy MpaBHUX NpaBuna v

NpuHUMNa CXBaT Kao CTBap CTENeHa, a He Kao J1I0rn4ykKa [)Zi.SI'Il/IKa.208

XapT npu3Haje Aa [BOPKMHY Npunaja 3HauajHa 3acnyra 3aTo LTO je OCBET/IMO
ynory npasHMX MPUHLMNA Y NpaBHOM pacyhuBatby. Mnak, OH cmatpa Aa je [BOPKUH
M3BEO MNpeTepaHM 3aK/byyakK Kafla je W3Heo TBpAbY fa Ce MpaBo Yy HEroBOM
MO3UTUBMCTUUKOM MOAENY CacToju MCK/bY4YMBO Of MpaBuia Tuna ,,CBe WM HULITA®,
CaMo 3aTo LUTO je TEPMUH ,,NPaBKIO” MOHEKa/ HealeKBaTHO KopuLLheH 3a BULLE BPCTa
o6aBe3yjyhux ctangapaa.?® Ho [1BOpkuH CBOjy TBPAMY HUje 3acHOBaO (ako jy je
YOMTe 3aCHOBA0) CaMO Ha HenpeumusHoj TEPMUHOMONMJU KOjy je XapT KOpPUCTWUO.
Hberosa aprymeHTalLmja passujeHa y KpUTULIM NMO3UTUBUCTUYUKOL CXBaTaka [OKTPUHE O
CY/ZICKOj AMCKPELMj1, Kao M KOHLIeNTa npasuia Npu3Harba NpeacTaB/ba UCTUHCKI OCHOB

3a TBP/bY [1a je XapToBa Teopuja MOAEN CUcTeMa Npasuna U MOAEN 3a CUCTEM MpaBua.

2.2. ANCKpeLnoHo npaBso

JOKTpHa O CYACKOj AMCKpeuuju npefactas/ba jefaH Of rNaBHUX efleMeHaTa
MO3UTUBUCTMYKOT y4erba. NoyeB of beHTama, npeko OCTUHa na Ao XapTa, AOKTpUHA O

CYACKOj AMCKpeumju je jeflaH Of OHMX OCHOBa MO3UTMBM3MA KOju Ce MPOTEKOM BpPeMeHa

27 | bidem.

28 Pa3 je Takofe HarnallaBao fa je 0BO pa3nMKoBare CTBAp CTeneHa, HNp. — ,,Pasnuka nsmehy npasuna u
npuHUMna obaeese [Buan pycHoTy 200] y npaBy 1 13BaH NpaBa 3aBWCU Of, KapakTepa HOPMaTVBHe pafHe
Koja je nponucaHa. MpaBuna nponucyjy penaTneHoO ogpeheHe paae; NPUHLMNKN NPONUCYjy pagke Koje cy
Y BENIMKOj Mepun HeofpeheHe. [...] Pasnuka namehy npasuna v NpUHLUMNA jecTe penaTMBHa jep HEMa OLITpe
M CcTafiHe rpaHuue mnamehly ofpeheHnx w HeoppeheHux pagwu. MNpema TOMe, NOCTOje MHOTM FPaHUYHM
Cny4ajeBn y Kojuma Huje moryhe ogny4yHo TBPAWUTK Aa MMamo Mocna ¢ npaBWMaOM UKW C NPUHLMMAOM.
LJosedh Pas3, ibidem, cTp. 46 n 48.

29 | hidem. Ha 1CTy YmnkbeHNLLY YO30pUO je 1 Pa3 unTaBux ABajeceT roanHa paHuje. Tymauehu Xapta, Pas
je ncrakao fja XapT He ynoTpebsbaBa TEPMUH Mpasuia y MCTOM CMUCTY Kao [1BOPKWH, Beh y OHOM cMuciy
y KojeM [1BOPKWMH KOpUCTW TepMUH CTaH4apd KOjuM O3Ha4yaBa MpaBHa Npaswna, NPUHLMME W ocTase
Tunose HopmMu. Ibidem, cTp. 50.
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N pa3BojeM NO3UTMBUCTUYKE Teopuje HMje MHOTO Merao. Ta [AOKTpMHa Cce Yy Hajkpahem
MOXe M3pasnTy CTaBOM [a Kafa Cy CnydyajeBu Koju 6u Tpebasno fa Gygy perynmcaHu
npaBoOM HeperynucaHu unun ce Hanase y ,,MonyceHUM* npasuna, oHAa CyLoBM Mopajy Aa

BpLLE (DYHKLMjy CTBaparba NpaBa Kako 61 Te cnyuvajese pelumnn.?™®

[BOpKMH cmaTpa
CYNpOTHO W TBPAX Aa Cy CYAOBM M Yy OBUM TELUKMM Cly4vajeBMMa Be3aHW NpaBHUM
npuMHUMNUMa, a He [a Ccy cyauje BnacHe Aa no CBOjOj OA/YLM MOCeXY 3a U3BaHMPaBHUM
cTaHZapAvMa Ha KojuMa he 3acHoBaTu CBOje npecyge. Vako XapT Hurge Huje
eKCNNLUMTHO TBPAMO Aa Ce HeroB MoAen 0AHOCK CaMO Ha npaBHa npaswna, [BOPKMH Y
[OOKTPVHN O CYACKOj AMCKpeumjyu npoHanasn UMMIMLWUTAH CTaB Aa Cy CYLOBW Be3aHu
camMo MpaBHMM NpaBuInMa, [OK/e Ce NPUHLUMNN Hasla3e Herje n3BaH ciepe npasa 1 Kao
TakBM He MNpefcTaB/bajy 06asesyjyhe ctaHpapie 3a cyd. bes 063upa Ha M3BeCcHe U He
TaKO Male HernpeymsHOCTU W HEKOXEPEHTHOCTU KOje CYy KapaKTepucTU4YHe 3a
[IBOPKMHOBO pa3/nKoBare M3Mefy NpaBHUX Mpasuia U MPUHLMNG, eKCnanLMTaH CTaB
MO3UTUBUCTMYKE LUKO/E Kako Yy TELLKUM Cly4yajeBrMa CyA0BU MOCEXY 3a NPUHUMNMMA
Kao M3BaHMpaBHMM CTaHAapAuma, [BOPKMHY [LOHEK/e MOXe Aa A 3a npaso fa TBpAu
Kako no3uTvBM3aM MMMIMUMTHO CXBaTa MpaBO CaMO Kao CKYM MpaBHMX MpaBuia Kao

jeanHnx obasesyjyhux cTaHgapaa.

XapT npenosHaje fa je Hajo3bubHWMjU CYKoO m3mehy herose n [BOPKMHOBE
Teopuje ynpaBO OKO CXBaTaka CYACKe Auckpeuuje. OAroBop Koju je XapT MOHYyAMO
NpPoOTMB OBOT fena [JBOPKMHOBE KPUTWKE Ce Y CYLUTUHM CacToju Y HeroBoM A04aTHOM
006jalltbetby AOKTPMHE O AUCKPELMOHOM MpaBy. Y CBOM OArOBOpY, XapT ce AMPEKTHO
HafoBe3ao Ha beHTamoB CTaB Ja Yy MpaBy YBEK MOCTOje HeperyamcaHn cry4vajeBu Koje
Cyf Mopa fa pelwm fa He 6M yckpaTvo npasocyhe vy fa TakBe Cly4ajeBe He 6u
ynyhrBao 3aKOHOZaBLLY Ha Of/1yunBarbe, 1 fa 3aT0 OH Mopa fa BpLUM CBOjY ANCKPELNOHY

BNacT, Tj. Aa CTBapa MNpaBO 3a TakaB C/lyyaj YMecTo fa npumenyje Beh noctojehe

210 X ep6epT XapT, ibidem, cTp. 195.

21 CkoT LLanupo M3HOCW MOTMYHO CYNPOTHY TBPAwY. OH Harnawasa fa XapToBa JOKTPUHA CYACKe
AUCKpeuunje HMje 3acHOBaHa Ha Mofgeny cuctema npaswna M ga  ,,[c]ynpoTHO  [BOPKMHOBOj
WHTepnpeTauujn, XapT HUKa] HUje HA eKCNIMLMTO HU UMIMIMLMTHO NPUXBATMO CTaB O MOAeNy npasuna®.
Scot J. Shapiro, ,,Hart-Dworkin debate”, cTp. 16-17.
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npaso.”*? Mpema XapTy, ,y TakBUM MPaBHO HePerynncaHuM Ciyuajesuma, cyamja u
CTBapa HOBO MpaBO, W MpuUMeryje noctojehe MpaBo, a jeqHO W APYro n fajy u

orpaH1yaBajy heroso opnaluhetbe 3a cTBaparbe npasa‘.?

MpBO Ha YeMy XapT WHCUCTUPA Yy MOjalltbery MojMa CYACKe AMCKpeumje, Tj.
oBnawhera cygoBa fa CTBapajy npaBo, jeCTe fda Cy Ta Cyfcka osnawhewa OMTHO
pasiMumnTa of OHMX KOjuMa pacnofiaxe 3akoHofasal,. 3a pasnuKy o[ 3aKOHOAaBLa Koju
FOTOBO HMYMM HUWje OrpaHMyeH Kaga cTBapa nNpaBso, CyAnjcKa oBnalihera y TOM noraeay
Cy NOABPrHyTa MHOMMM OrpaHuyeruma. Takohe, cyauje Cy BnacHe ga KOpPWUCTe CBOja
oBnawherwa camo Kafa peluasajy TPeHYTHe CnyyajeBe M TO, HapaBHO, CaMO OHe KOju
HWCY MpPaBHO perynucaHn, rae noctojehe nNpaBo He MOXE Aa HaIOXKM 610 KakBY O4/1yKY
Kao ucnpasHy. Ha Taj HaumH ce wuMxoBa OBfawwhewa ga cTBapajy npaBo Y O4HOCY Ha
3aKOHO/aBYeBa NojaB/byjy CaMO Kao [JOMYHCKa M Ha OCHOBY WX HUje mMoryhe yBoanUTH
LUIMpoKe pedhopme UM AOHOCUTY HOBE 3aKOHE. XapT MHCMCTMPa Ha TOMe Aa CyAaumja CBoja
oBnawhera He CMe Ja KOPUCTW MPOM3BO/LHO, KakKo [JBOPKMH MHaye MHTeprnpeTupa 0BO
MECTO Y HEroBoj Teopumju, Beh Tako fa yBeK Mopa ja uma ,,Heke OnwTe pasnore Koju
ornpasfasajy 04/lyKy 1 mopahe fa nocTtyna Kako 6y nocTynao caBecTaH 3aKoHOZaBal,
o4ny4yjyhn y cknagy ca COMNCTBEHMM YBepewuMma U BpegHocTUMa. An, ako 6u OH
33/10BO/bMO OBe ycnose, Taga 6uM MMao MpaBO fa Crnegu cTaHfapfe wan pasnore 3a
OANYKY KOje He Hana>ke npaso, MU KOju Ce MOTy pa3nnKoBaTU Of OHUX Koje crefe apyre

CyAuje cyoueHe ca CIMYHUM TELLKWUM CnyyajeBrumMa [Harnacno M3].“%

C papyre cTpaHe, [JBOPKVMH KPUTUKYje LOKTPUHY O CYACKOj AMCKPeuMju MU Tako
LUTO KOPUCTI je3nyKy aHanm3y, MeTody Kojy u cam XapT LUMPOKO ynoTpebrbasa, U Aa
aHa/M3a TePMUHO/IONNje Koje cyauje 1 afiBoKaTh KOpUCTe Y CYACKUM NOCTYNnuuma jacHo
yKa3yje Kako OHWM He cmaTpajy fa CTBapajy HOBO MpaBO, YaK W Y OHUM HajTEXUM
c/lyyajeBuMa. Y TUM Cny4vajeBuMMa, yobuyajeHa TePMUHOMNOrMja He OTKpMBa fa cyauvje

yorwiTe MMajy CBECT fja MocToje ABa 0JBOjeHa CTaaujyma y NpoLecy oAyunBarba, Kako

212 X ep6epT XapT, ibidem, cTp. 326.
23 | bidem, cTp, 327.
24 | bidem, cTp, 327-328.
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MHaye TBPAE MO3UTMBUCTU — MPBM, Y KOME Cyfuja yCTaHOB/baBa f[a HWjefHO Baxehe
NMpaBuI0 He Hanaxe OAJTYKYy Y OMN0 KOM CMUCAY W, OPYrKW, Y KOjeM cyauja HanyLita
cTaHAapge noctojeher npasa Aa 6y CTBOPMO NPaBO 3a YYECHMKE Y CMopy Y CKnagy ca
COMCTBEHUM YyBepereM, LITO 6KM cBakako npeacTae/basio de novo u ex post facto
CTBapate W npuMmeHy npasa. Opbujajyhn oBaj Hamag, XapT Harnawasa fa ce
TEPMUHOMOIMja KOjOM Ce Cy[ M3paXkaBa He pas/iMKyje o Tora fa N 3a HeKU Cryyaj
MOCTOjX CaCBMM jaCHO MpPaBHO MPaBW/IO U The je Cy4 ,,06u4aH 'rNacHOroBOpHUK’ npasa

KOje OH HUTU CTBapa, HUTK 06aMKyje“?™

WK je nNakK y nutawy cnyyaj Koju noctojehe
npaBo He perynuwe. Y oba cnyyaja y nNuTawy je UCTK ,,puUTyanHU je3nk", anu je
CyWwTMHa pasnnunta. Kao o6jallrere 3aliTo Ce CYA0BW M3paXKaBajy Ha UCTU HauvH Y
cuTyaumjama Koje ce MehycobHO JocTa pasfivKyjy, XapT NpoHanasn y YnkbeHuumn gay
EBponn Beh gocta Ayro nocToju Tpaguuunja Koja ,ApamaTusyje” pasnuky usmehy
3aKOHOJaBHe W W3BpLUHe BnacTW. lMo3mBajyhy ce Ha aprymeHT aytoputeTa, XapT
Harnomue Aa 6e3 063Mpa Ha YCTaHOB/bEHY TEPMUHOMOMNjY Y CYACKUM MOCTYNUMMA,
»lclyanje paHra Onueepa BeHpgena Xonmca (Oliver Wendell Holmes) n Kappgosa
(Cardozo) y CjeanreHnum Opxkasama, nnun JSlopga MakmunaHa (Macmillan), nnu Sopga
Pepgknuga (Radcliffe), nnn Jlopga Puga (Reid) y EHrneckoj, n MHoru apyru npasHuum,
Kako TeopeTnyapu Tako M MpakTruyapy, MHCUCTUPAIN CYy Ha TOMe [a NOoCToje CNy4ajeBu
KOju Cy HernoTnyHO NpaBHO perynuncaHu, Kog Kojux cyauja nMa HemsbexxaH ’[AOnyHCKN’
3a/laTak fa cTBapa npaBo, Tako fa LUTO Ce npasa TU4e, MHOTW CNy4ajeBu Mory aa oyny

peLLeHn 610 Ha jeaH WA Ha ApYru HaumH 0

Bpahajyhn ce Ha no4yeTHW cTaB fa Ce CYACKO CTBapawe npaBa pas/ivKyje 0f
3aKOHOZaBYeBOr, XapT WCTMYe Kako Ce MpW pellaBarby MpaBOM HeperynimcaHmx
CNnyyajeBa CyAmje YrnaBHOM Cnyxe aHasornjom. OHW TO YMHe 13 pasfora ga 6u Tako
CTBOPEHO MpaBo, KOje 3auMcTa jeCTe HOBO MpaBo, 6WIO Yy CKMagy C MpUHUMNMMa W
unbeBuma nocrtojeher. 3aTo cyamje Kaga Hauhy Ha cny4aj 3a Koju He Mory fa npoHahy

afleKBaTHO MpaBusio ,,He ofbaLyjy CBOje Khwure v noynkby fa AOHOCE npaBHE nponuce

2 | bidem.
28 |hidem, cTp. 328-329.
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6e3 faber ycmepaBawa 04 cTpaHe npasa“.’’’ OHW Hajuewwhe yTemermyjyhu cBoje
npecyge, HaBoAe OMLWITE MPUHUMNE, LM/bEBE MM CBPXe NOcTojeher mpaBa MMM HEKOr
HEroBOr NMocebHOr Aena, jep T NPUHLMMNN, CBPXE WX LU/beBU NPeACTaB/bajy CMepHULLE
Koje BOAe HeKkoM oppefeHOM OArosopy. Bpno 4yecto ce y nocTynky npecyhuBarba
yKasyjy npuvHUMNN KOju mory uhu y npunor cynpoTcTaB/beHUM aHanornjama, na he
cyauja, NonyT caBeCHOr 3aKOHOAaBLa, ocnawajyhn ce Ha cBOje 3Hare 1 ocehaj, MopaTy
caM [a [OHece Of4JyKy, NPOCTO 3aTO LUTO He MOCTOjU Heka yHanpes oppeheHa
Xunjepapxuja nNpvHUMNE, CBpXa WAM LW/beBa Koje npaBo nponucyje. AKo 6u ce
3aMUCNNNO CYNPOTHO, fa Yy Bakehem npaBy NOCTOjY jeAMHCTBEHN CKYM NPUHLMNA BULLEr
pefa, CyACKO CTBaparbe npasa He 61 NocTojano. JBOPKMH OBY NMHW]Y Pe30HOBaHa npartu
[0 HeHe MONOBMHe, TaMaH 0 Tayke fa je Y jefHOM TPeHYTKYy Cyamja npenyLiTeH camo
CBOM 3Hahy 1 ocehajy y nornefy n3dopa noctojehnx a CynpoTCcTaB/beHNX NpuHUMNa. Y
CBOjOj TeOpUjN TELKUX c/y4ajeBa, Koja he 6UTK n3HeTa y Tpehem nornaesby, OBOPKUH
HYAM aprymeHTe KOjMa NoKyLlaBa [a AOKaXe Aa Cy T NPUHLMNN, CBPXE U LU/LEBU NO
cebn obase3yjyhu 3a cyauje, a He Aa Cy U3BaHMpaBHW CTaHAapAuW, Kao 1 CTaB fda cyauja
HVMKaja He cMe Aa u3bop TUX NpUHUMNA, CBPXa U LW/beBa U3BPLUM MpPema CONCTBEHOM

ocehajy.

2.3. [MpaBwnio Nnpu3sHaxa

[BOPKUWH je of cTpaHe 6pOjHNX MO3UTMBUCTA ONTY)XXUBAH fa je XapToBYy Teopujy
npaBa NPeAcTaBMO Ha jefjaH M3pasnTo WMNnaysM6unaH HaumH.”® Ta nosuTMBMCTUYKA
TBpAHAa OV MOHajrnpe Morna fa ce of4Hocu Ha [IBOPKWMHOBY MHTepripeTauujy npasmia
npu3Harba, Kao OCHOBHOI XapToBOr KOHUeNnTa. [JBOPKMHOBA KPUTMKA YCMEpPeHa Ha Ty

rNaBHy Tauky XapToBe Teopuje npo6nematMyHa je no 6pojHUMM ocHoBama. [1pBo,

1 I pidem
218 Seott Shapiro, ibidem, cTp. 17.
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[BOPK/H je Ha MOTMYHO HEKOPeKTaH HauuH MpPeAcTaBMO Taj TOIMKO BaXKaH KOHLEMT.
[pyro, KpUTUYKN 3aK/by4lM KOje je Ha TeMe/by Tako MOrpeLlHe UHTepnpeTalmnje 13Beo,
0f, KOjUX je HajBadXKHM]jK [ia ce MyTeM npasuia Npu3Harba NPUHLMNU He MOTY YK/bYUUTKN Y
Kopnyc npasa, CTBapajy 0306W/bHY CyMiY [a je Leo nofyxsar [JBOPKUH CaCBMM CBECHO
npefy3e0 Kako 6M He camo XapToBY TeOopujy OKBa/IMPUKOBAO Kao HeafeksaTHY, Beh
Kako 61 [AeKOHCTpyucao rfaBHa nosasviiTa npasHOr MO3UTMBM3MA U Ha OCHOBY Tako
pa3opHe KPUTKKE MOCTaBMO COMCTBEHY Teopujy Koja 6u 60/be 0frosopwia Ha 3ajartke
npes Kojuma je Mo3vTMBM3am CTao. JeAHOCTaBHO, [JBOPKMH je M3 HeTauyHUX npemuca
HY>KHO MOpao fia U3Befe HeTauHe 3ak/byyke. KOHa4Ho, Liena KpUTuKa 0Bor Aena XapTose
Teopuje je y BE/IMKOj Mepy HEKOH3UCTEHTHA M Y MOjefUHM AenoBUMa U3rnefa noTnyHo

HaTEerHyTo.

Kao npumep 3a 0B0O nocresiwe Heka Nocnyxu cnefeha Kpatka aHasv3a oBor Aena
[BopknHOBe KpuTuke. [okasyjyhun HeafekBaTHOCT XapToBOr MpaBu/ia MpU3Hama,
[BOPKVH je M3N0XMo Npobsiem 06uyajHUX MpaBuia U HUXOBOr MecTa y npasy. Y Toj
aHanm3n [IBOPKMH je MHCMCTMPAo Ha MarKaBOCTMMA XapTOBOI OLITPOr pas/MKoBarba
n3Mehy npuxsataka W BaXewa. YuwbeHuua fa cy obwuyaju cTaHgapau Koju cy
npuxsaheHW, a He [OHeTU 0f CTpaHe Heke 3BaHWU4YHe WHCTUTYLMje, OHemoryhasa [fa
HMXOB NpPaBHM KapakTep Oyfe ucnuTaH nomohy jefHOr Kpajher Tecta, 6ygyhu ga ce
TUM TeCTOM UCNUTYje BaxKere, a He npuxeaheHOCT ofpeheHnx cTaHaapda. OHO WTo ce
OAHOCK Ha obuyaje y 0BOM cMmucy, mutatis mutandis ce 0f4HOCK W Ha MpUHUMNE, a U
[BOpKMHOBa AeMHMUMja NpUHLMNA FTOBOPW Yy MPWUIOr OBe herose Tese (,HKUxoBo
MOPEK/IO Kao MpaBHUX MPUHLMNA HUje Y MOojeiMHa4YHOj O4NYLUMN 3aKOHOLABHOI Te/a uim
cyfa Hero y ocehawy 3a MPUKIALHOCT KOje Ce TOKOM BpeMeHa pas3Bu/io Yy camoj
npoecunjn 1 y jaBHoCcTW. MpogyKere HUXOBE CHare 3aBUCK 0f OApXKara 0BOr ocehaja
NpuKnagHocTn.“**). MehyTiM, roToBO Ha MCTOM MecTy, [BOPKUH U3HOCK TBPAHY Kako
HMje moryhe cacTaBMTU KaTafor npuHLmMna nowTo ux nMa 6e36poj (numberless) n ga ce

OHMW MeHxajy TakBOM O6P3MHOM Aa 61 NoYeTak Katasiora 3actapeo npe Hero LTo Ce CTUTHe

219 popany [lBopkuH, ibidem, cTp. 65.
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[0 terose cpeanHe. Obe KoHCTaTaumje cy norpetlHe. MNpsa, NpaBHUX NpUHLMNA HEMA
6e36p0j, CBaKaKo X MMa Mahe Hero npaBHMX Npasu/a, a y3 AaHallkby TEXHONOrujy 6poj
Bakehux npasuna moryhe 6v 6uno npeynsHo yTepauTA. AKO Ce 0Baj NPUroBop MOXe
onpasgatn [JBOPKMHOBOM HECMOTPeHOLWhY UK NOLIMM U360POM peyn, apyra rpeLuka je
4yncTo MatepmjanHa. CHara v 06aBe3HOCT NpMHLKMNA, NO JBOPKMHOBUM peynMa, Nexu y
CTeneHy kb1X0Be NPMXBaheHOCTN 0f CTPaHe 3ajefHNLLE UM HEKOT HeHOr nocebHor aena.
O KakBOj NpuxeaheHOCT MOXKe BUTU peyun ako ce NPUHLMNN Metbajy BEIMKOM 6P3VHOM.
Takohe, ®ynep je y CBOjOj Teopuju, Koja je [BOpKMHY 6una fLo6po no3HaTa, Yrno3opuno ga
npeyecta MpoMeHa MNpaBHWX MpaBWia BOAM HapyllaBakwy YHYTpallke MOPa/IHOCTM
npaBa. AKO Ce OBO OJHOCW Ha MpaBHa MpaBuia Koja Ce AO0HOCe 3aKOHOLABYEBOM
O4/TYKOM Y ypeheHOM MOCTYMKy, TUM npe 61 Mopaso fa ce 04HOCK Ha MPUHLMME KOjU He
HacTajy CBeCHOM akuLuMjom, Beh ce nocTeneHo passujajy. C agpyre cTpaHe, Npuxeatui n ce
[BOPKMHOBO TBpheHe 0 NaKOM HaCTaHKY, MPOMEHWN Y HECTAHKY NMPUHLMNA, aHaloruja ca
06uyajHUM npaBuMMa MocTaje HeoapXuBsa, jep 6W NpBWM Of ABa OCHOBHA efleMeHTa
obuyaja - AyroTpajHO BpLUEHE M CBECT O 06aBe3HOCTM, OCTA0 HEOCTBapeH. YOCTasloMm,
cacTaB/batbe /IMCTA NPaBHUX NPUHLMNA Y NpaBy W NpaBHOj TEOPUjU HUje HEMO3HATO U
Maja UXO0BW ayTOPU HUCY NPETEHA0BaIN Ha HUXOBY UCLPMHOCT, CKOPO CBU MPUHLMUNN
KOju Cy HaBefieHM ce A0 fJaHac cMaTpajy akTyesHum, 6e3 063vpa Ha TO Kag cy Te INCTe
cacTambeHe.”® To faje 3a npaso [BOPKWMHY Aa Y jeAHOM CMWCAY MOBYYe aHanorujy

n3mehy obuyaja 1 NPUHLMNA, N He 1 3a TBPAHY Kako ce NPUHLMNN 6p30 Merajy.

Mnak, BaXHMWje NUTae 0f MpuKasMBatba HEKOH3UCTEHTHOCTM OBOr [ena

[BOPKMHOBE KPUTUKE jeCTe HauMH Ha KOjU je OH WHTEPrpeTvpao MpaBuIo NpPU3HaHba,

20 Hnp. BanTasap boruwwuh je untas VIII pasguo VI aena OnLTer MMOBMHCKOT 3aKOHWKa 3a LipHy Fopy
MOCBETMO NPaBHUM MpuHUMnmMma (987-10318), 1 CKOpPO CBM TW NPUHLMNKN U LAHAC MMajy CBOj HECYMHUB
3Hayaj y npaBHOj cTpyun. Bugu petasbHuje JacMmuHka XacaH6eroswh, ,[paBHe u3peke Bantasapa
Boruwwha ckpaja O3 = Katanor Hapofaykmx ONWTMX NpaBHUX Tonoca?“, y ,,CnomeHunua Bantasapa
Borvwmha o cTorogukbuLm erose cmpTn®, Kibura I, Jlyka bpeHecenosuh (yp.), JI Cnyx6eHu rnacHuK,
VHCTUTYT 3a ynopefgHo npaBo beorpag, lMpaBHW hakynteT YHuBep3auTeTa y Huwy, Beorpag, 2011.
AyTopKa Ha cTp. 377 uctnye ga ,[Kogndumkaumje Koje cagpke Katanore OnwtruX npaBHUX Tonoca] jacHo
MoKasyjy Aa MO3WTVMBHO MPaBO CafpXkaHo y M3BOpMMA MpaBa, Ma M 3akOHMUMMa, u3rnega, mopa 6ap y
TELLKMM CNy4ajeBMMa NpuUMeHe Aa ‘u3ahe M3 cebe’, Tj. Ja NOCerHe 3a HEKUM Apyrum (rpaHuyYHUM?
npaBHNM?) NpaBUIMMa KOje Cy Waeje-BoAn/be Yy MpaBHUM pacyhuBarbMMa, OMNWTW NpaBHW TOMOCK, Kao
JycTuHujaHoBe regulaeiuris, unu boruwuhese nspeke.*
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3aTO LUTO je Ha OCHOBY Te MHTeprnpeTauuje [JBOPKMH M3BEO 3aK/byyKe KOju Yy jefHOM
CBOM 3Ha4yajHOM [efny HeMajy jacHe Be3e C OHMM LUTO je XapT TBPAMO. Y Hajkpahem,
[BOPKVH je npaBu/io npusHakwa NpeAcTaBvo Tako Aa Ce hwuMe MOry WAeHTU(MKOBATH
camMo npasHa NpaBun/Ia, a He 1 MPaBHU MPUHLUMMK, Na je Ha Taj HAYNH, 3aje4HO Y3 KPUTUKY
[OKTPUHE O CYACKOj AMCKPeLMju, NOCTaBMO OCHOB 3a TBPAHY Aa je No3uTMBM3aM MOojen
cucTema npaswna U Mofen 3a cuctem npasuna. OH je [0 OBOr 3aK/byykKa [0LIao NoLTo je
rNIaBHW TECT BadKeha npasuia Koju je KapakTepucTnyaH 3a CKOpOo CBaKy NMO3UTUBUCTUYKY
Teopujy onmcao Kao TecT nopekna (pedigree thesis). Y Hajkpahem, Te3a 0 nNopekny rnacu
— npaBHa npaBWna BaXe 3aTo LWTO WX je [AOHena Haj/iedXHa WHCTUTyuuja. Y
aHr/10CakCOHCKOM TWUMy MpaBa Te WHCTUTYUMje Cy 3aKOHOAaBHA Tena Koja npasuwia
[OHOCe Yy O06/IMKY MWUCaHWX 3akoHa W HajBuliM CyLOBM KOjU CBOjUM Mpecyfama
yCTaHOB/baBajy npelegeHTe. Kako je XapToBO MpaBW/o Mpu3Hakwa npasu npuvep 3a
rNaBHN TECT BaXKewa, [JBOPKUH je OBaKBMM HEMOTMYHMM OMWCOM Npasusia MnpusHarba
npomMallno MeTy Kojy je rahao, aim je, BEpOBaTHO HECBECHO, OTBOPUO jefHO Of

HajBXXHUJUX NTaka Mehy cammrm No3uTMBUCTUMA.

To nuTakbe Cce TWYe T[NaBHOI MO3UTMBUCTUYKOIN Hayka — T3B. Te3e O
KOHLENTya/IHOj OfBOjeHOCTM MpaBa M Mopana (separation thesis). XapTt je nocrtasno
CBOjy TeOpWjy Tako LUTO jy je yAa/bno o AoTne Bnagajyhe nosuTMBMCTUYKE Napagurve
[ia OCHOB Npasa /IeXu Y OMNLWTUM 3aroBecTUMa CyBEPeHa, 1 NocTaBno HOBO BUNerE Koje
OCHOB MpaBa NPeno3Haje y counjanHum npasunmma. Hajsehu 6poj MogepHMX MpaBHUX
NO3UTMBUCTA NPUXBATUO je XapTOBO CTAHOBULLTE [a NOCTOje KOHBEHLMOHAaHA Npasuia
npusHawa, Tj. KOHBeHUMje Koje ofpehyjy W3BeCHe UMkeHMUE WM OKO/IHOCTWU Kao
npecyfHe 3a MAeHTU(MKaLKM]y, CTBaparwe, NMPOMEHY WM YKUAaHwe MPaBHWUX Mnpasuna.
[akne, Baxere npasa y MO3MTUBUCTUYKOM BUNerYy 3aBUCK Of oApefleHnX COoLMjanHmX

UMHEHULLA U HUje HYXKHO YCNO0B/LEHO MOPa/THUM W/N HEKMM APYTUM BPeaHOCTMMA.

Mocne [1BOPKMHOBE [AECKPUMTUBHE KPUTKKE XapToBe Teopuje, NO3UTUBUCTU CY
ce nogenvnu y Asa Tabopa. Haume, [JBOpKMH je XapToOBO NPaBW/iO MpU3Hakba HeTauHo

npefcTaBuo, Tj. NPeACTaBKO ra je caMo Kao TECT MOPEKNa, LITO XapT HAFAE HWje TBPAMO.
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CynpoTHo [IBOPKMHOBOj MHTepnpeTauuju, XapT je onucao npasnsio Npu3Hamba Kao jefHo
KOHBEHLIMOHA/THO NPaBU/IO0 KOje Ce UCMosbasa KpPo3 Mpakcy Cyamja u ApYrux ApXKaBHUX
3BaHMYHMKa. [Mpema XapTy, NpaBwn0 MNpu3Hawa ,,MOCTOjU CamMO Kao COXeHa, anu
HOpPM&/IHO ycarfalleHa npakca Cy[oBa, 3BaHWYHMKA W MNPUBATHUX uua Y
NaEHTUDNKOBarY Npasa, ynyhursarem Ha U3BecHe KpuTepujyme™. >t Tu kputeprjymm cy
yrnaBHom (opmasiHe npupode y cmuciy fga npefsuhajy HaumH(e) Ha Koju ce Bakeha
npasuia cucTema ycBajajy uim cTBapajy, ai OHU MOry GUTU 1 CYNCTaHTUBHE NPUPOAE,
na Tako MpaBW/I0 MPU3Haka MOXKE fAa CafpXu M MopasiHe BPeAHOCTU WKW MpUHUMMe
npaBefHOCTM Kao YCnoB Baxewa (Buau Il 4. 2.). XapT kao npumep HaBOAW NpaBHU
cuctem CjefHUHEHNX AMepuukmx [lp)kasa, rAe Cy TakBU MPUHUWNU CafpXaHu Yy
ofpeheHnM ycTaBHOMPaBHUM OrpaHuyersnma. [akne, [BOPKUH je HEeTayHo ornucao
npaBuI0 NMpU3Haba Tako LUTO ra je CBeo Camo Ha Heros (PopMaiHW [0, U Ha Taj HauuH
MoKas3ao fa ce wKMe He Mory 00yxBaTUTW NPaBHW NpUHLMNKW, 6yayhn ga OHW He Mory
npohn TecT nopekna npeasuheH npaBuWiOM Mpu3Hakwa. [locne oOBakBe peaykuuije,
[BOPKMHY HUje 610 TELLKO Aa NOKaXKe Kako je XapToB MOAEN HeafleKBaTaH MoLTo Huje

crnoco6aH Aa NpaBu/IHO OMKLLE NPaBHY NPaKCy U3 Koje UCK/byuyje NpUHLMNE.

Nnak, OHO LWTO je HajuHTepecaHTHWja nocneauua [BOPKUHOBE HeTayHe
WHTepripeTauuje npaswna npusHawa, jecTe YutbeHUUa Aa Cy Ce caMu MO3UTUBUCTM
n3vehy cebe nogenunn OKO MuTarba CajpKUHe OCHOBHOI TecTa BaXKera MpaBHUX
npasuna. 3By4y Nomano napafokcasHo fa je [JBOPKWMH MOrpeLHum OnucoM npaswna
npu3Hara, 0TBOPUO JefHY Of HapKuB/bMX Aebata Mehy Mo3UTMBUCTMMA Y MOCNELHNX
YETBPT BeKa. JefHy rpyny Mo3UTMBUCTA YMHE OHW KOjU CMaTpajy Aa BaXewe npasa
3aBMCM UCK/bYUMBO 0Of, (DaKTMYKMX M3BOpa MpasBa W KOju Ce Ha3uBajy eKCK/y3VBHUM
nosnTUBMUCTMMA, [OK Ce BpCTa MO3UTUBM3MA KOjy OHWM 3acTynajy oO3HayaBa Kao
eKCNy3MBHWU U1 TBPAM no3utusm3am. Apyry rpyny, npegsoheHy XapTom, YMHE OHW
KOjU Cy rnaBHy MO3UTMBUCTUYKY Te3y O OABOjeHOCTW MNpasa W Mopaia yonaxunu Ha

HauunH [a npuxsaTtajy fa raBHN TeCT BaXKeHa MOXe [a YK/bYUn 1 KOHBELUjY Mo Kojoj je

221 X ep6epT XapT, ibidem, cTp. 169.
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YC/IOB BaXKera HeKOr CTaHAapja Herosa MopasiHa BpefHOCT. TO 3HauM ga MopasiHa
BPeAHOCT He MOXKe cama Mo cebu fJa npeAcrae/ba YC/OB Baxewa, Beh je TO yBek
YC/OB/bEHO KOHBEHLUMjOM KOjy YnpaKHaBajy 3BaHWYHMLM, a OHAa MOXe fa npegsuha
KpPUTEPUjYM BaXKeka KOju je MopasiHe npupoge. o3nTUBUCTU KOjuU 3acTynajy OBO
CTAHOBMLUTE Ce Ha3uBajy WHKIY3MBHWUM MO3UTMBMCTMMA, a Ta BpPCTa MO3UTMBMU3MA

NHKNY3UBHN, ,,MEKN“ U CNabu NO3UTUBU3AM.

2.3.1. N'HKNy31BHU NpaBHM NO3NTUBU3AM

CywTtnHa XapToBOr OArosopa Ha [BOPKWMHOBY KPWUTUKY Y MNOrfesy npasuna
Mpu3Hama, CBOAW Ce Ha yKas3uBare Kako je [IBOPKMHOB OMWUC HEroBe Bep3unje npasHOr
Mo3nTKBM3Ma, a MOCEOHO Npasusia NPU3Hawa, Y K/bYYHUM Taykama norpeilaH. Xapr je,
MojacHMBLLM CBOjY KOHLENUWjy npasunia npu3Hamwa, rnokasao Kako no3uTumsM3aM MOXe
n36ehn [BOPKMHOBOj KPUTWLUM, a [a He HamycTu Te3y O OfBOjeHOCTWU MmpaBa W Mopana
Kao CBOje rNaBHO CTaHOBULUTE. JefHOCTaBHO, Te3a O OfBOJEHOCTU HW MO Yemy He
UCK/by4vyje MOryhHOCT fAa Kao TeCT BaKerwa HeKOor craHfapfa Yy OKBMpY npasuia
npusHawa byae npeasuiieHa MopasiHa BPeAHOCT TOr CTaHAapAa, HapaBHO Y3 YCNoB Aa je
TakKo HeLITO CTBap KOHBEHUWMje Mehy cyanjaMa u oCTaIMM 3BaHWYHMUMMA. Ha Taj HaunH
06e rnaBHe Te3e Koje XapT 3acTyna, a To Cy Te3a O OfBOjeHOCTU MpaBa U Mopasna, Kao v
Te3a [ja je NpaBo AeTEPMUHMNCAHO COLMjaTHOM MPaKCOM, Tj. [a NpeLcTaB/ba YNHEHUYHY

CTBap, ONCTajy jeaHa y3 Apyry U KOHLENTYasIHO MOCMaTpPaHo Ce He UCKIbYYYjyY.

Y MocTekpunTy, XapT ce eKCrNLUTHO MU3jaCHUO Kao MHK/Y3MBHW NO3UTUBUCTA,
cmatpajyhv ga ynpaBo Ta BpCTa MO3UTMBM3Ma MpeActaB/ba Hajoo/by OArOBOP Ha
[IBOPKMHOBY [ECKPUMTMBHY KPUTUKY. Vako NUYHO HWje y4yeCTBOBAO Yy pasBujarby
WHKNY3WBHe Bep3uje npasBHOr no3utusmM3ma, XapT je Beh y npeBom usgawy ,llojMa

npaea“ fao HEerose OCHOBHE MOCTaBKe, MPBEHCTBEHO KPO3 KOHLENT npasuia npusHaka
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Koje MOXe fa CafpXu U CyncTaHTUBHe enemeHTe.??” OGjawtbaBajyhu mo gpyru nyt
CBOjy rnaBHy mMfejy, OH je NMoKas3ao Kako Ce, 3anpaso, cnaxe ca [ABOPKUHOM Y norneay
TOra fga cy cyauje npaBHo obaBesaHe [a NPUMeHe Mopa/iHe NPUHUMNe Y Cy4ajy fa He
NMOCTOjX afleKBaTo MpPaBHO NpPaBWo, U [a, Kafa To YMHe, cyanje nNpumeryjy nocrtojehe
npaso.??® Takas cTaB NpeMa XapTy He KONMAMpa ca rnasHUM NocTaBKama (MHKTY3V1BHOT)
MpaBHOr NO3UTMBU3MA, MOLUTO He NMOCTOjX Pa3/or 3allTo Ce BaXKetbe HeKOr npasua, Koje
je 6a3MpaHo Ha HEroBOM MOpasHOM cafpXkajy, He 6u morno ga 6yae ycnos npensuheH
npaBunOM npusHarba. VIHKIY3MBHW MNO3UTUBUCTA jeAHOCTABHO TBPAE Aa HUjeaHo
npasuIo HWje NpPaBHO, Tj. HUje Baxkehe camo 3aTO LITO je MOPa/IHO MUCMpPaBHO, an Aa
MopaJlHa WCMPaBHOCT MOXe OWUTW YC/IOB BaXKewa ako je TakaB YC/oB npeasuheH
KOHBEHUMJOM KOJy Yynpaxwasajy Cyauje W [pyrv  3BaHUYHULM  MPUINKOM
naeHTU(KoBara npasa. OBaKBMM CTaBOM WMHK/Y3UBHW NO3UTUBUTUBM3aM He HanyLiTa
OCHOBHO Mosasuile fa je npaso ofpeheHo unkbeHuLama, ,,MPoCTOo 3aTo LITO 3aXTeBa Aa

NpaBWo Npu3Harba 6yze coLmjanHo npasuno®.?*

Pasfore Koju Ccy 3HayajaH 6poj MpaBHWX MO3UTUBMUCTA MPUBYKNE CTaBy fa
MOpPa/THV MpUHLMNKX MOTy Aa 6yay npaBHo o6ase3yjyhu, noj ycrioBoM ja je Takas yC/oB
npeaBuheH NpaBWMMIOM MpW3Haka, MO3HATW aMepuyKy MpaBHU TeopeTnyap AHApPE)
Mapmop npoHanasu y asema YnkbeHunuama: ,,lMpBoj, 3aT0 LUTO Tako Kaxy cyaunje. Apyroj,
3370 LITO Ce YMHWM Ja camo npaBo To nponucyje.“’”> OH 3anaxa fJa jefaH [eo
[IBOPKMHOBE KPUTUKE MNO3UTUBUCTUYKE TE3€ O TECTY NOPeKNa, MoYMBa Ha 0COB6eHOCTUMA
CY[CKe peTopuke. AHanmn3a peTopuke Kojy KopucTe Cyamje y aHrno-aMepmykom rnpaBHoOM
CUCTEMY, K0 W Yy APYTMM MpaBHUM CUCTEMMMA, NMOKa3yje Kako y CTBapu MMa MHOrO

BMLLE NPaBHUX MpaBUNa U APYryX BPCTa NPaBHMX CTaHAapAa Hero LTo 61 Morno fa ce

222 XapT je jow y cBojoj nonemuuy ¢ Pynepom MCTakao fa He MOCTOje NOrMYKa OrpaHuyera Y nornesy
cafpXviHe npasBuna npusHaka. Bugn Herbert Hart, ,,Lon L. Fuller: The Morality of Law”, y Essays in
Jurisprudence and Philosophy, Clarendon Press, Oxford, 1983. cTp. 361.

223 By Scott J. Shapiro, ,,Was Inclusive Legal Positivism Founded on a Mistake?, Ratio Juris, Vol. 22,
No. 3, 2009, cTp. 327.

224 | bidem.

25 Andrei Marmor, ,Exclusive Legal Positivism“, y The Oxford Handbook of Jurisprudence and
Philosophy of Law, Jules Coleman, Scott Shapiro (eds.), Oxford University Press, Oxford, 2004, cTp. 110.
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[epuBMpa 13 KOHBEHUMOM YTBpheHux u3sopa. Mapmop uctuue fa ,.cyamje ocehajy
o6aBe3y fa npuMmewyjy U fa ce ocnarbajy Ha 6pojHe MopasiHe U NOAUTUYKE MPUHLMNE
Ynje MpaBHO BaXKere He MOXe [a Ce WM3Befe W3 KOHBEHLMOHa/IHMX M3BOpa Mpasa.
cTuHa, HeKn of 0BMX NPUHLMNA Cy NocTaiv [eo npasa Tako LUTO CY MHKOPMopupaHu
KpO3 npeLefeHTe, a npeueseHTr jeCy KOHBEHLMOHa/IHU U3BOp npasa. Vnak, yvHu ce aa
CY/ACKa PeTopuMKa YeCcTo yKasyje Kako came cyauje nocmatpajy ogpeheHe npuHLumne Kao
npaBHO 06aBe3yjyhe He 360r M3BOPa M3 Kojer NoTuYy, Beh 360r HUXOBOT cagpxaja.“??°
OBaj aprymeHT ce, npema Mapmopy, He CBOAM CaMO Ha yKa3uBare Ha CYLCKY PETOPUKY,
Beh je Mo CBOjOj MpPUPOAM MHOro cogucTuumpaHnjn. Cyacka petopuka ce y camum
MO3UTUBUCTUYKMM OKBMPMMA MOpa CXaTuUTu 0361/bHO, ako HW 360r 4yer’ gpyror, OHO
300r umkbeHuUe [a KOHBEHUMOHaNM3aM, Kao jycHaTypanv3amy CynpoTCTaB/beHa
[IOKTPVHa, 3acTyna CTaB fa je npaBo OHO LUTO CyAunje U APYrv 3BaHUYHULUM cMaTpajy Aa

jecte.??’

[pyrn pasnor 3awTo ce Ae0 NO3MTUBMCTA OMPEAEnvo 3a HEroBy WHKIY3VBHY
BapujaHTy NeXW y camoM cafpkajy npasa. HOTOpHa je uMkbeHuLa ga npaBo No ceobm
ogpehyje fa BaXerbe HEKMX MpaBuia 3aBUCU Of HUXOBOI OfHOCA NpemMa MOpasHUM
BpegHOCTUMA MM NOMUTUYKMM LubeBMa. OBO Ce MOroToBO, Maja He WCK/bYYMBO,
OAHOCK Ha chepy ycTaBHOr npasa. MHOMM MOAEpPHW YCTaBHW LOKYMeHTU npefsuhajy aa
ce y ummy yTBphuBarba BaXkera npasua, y 0631p Mopa Y3eTu HUMX0Ba YcknaheHoCT ¢
OCHOBHMM MOP&/HUM W MOUTUYKMM Hadvenuma. Takofe, Mpakca YCTaBHWX Cy/O0Ba,
O[HOCHO CYACKMX WMHCTaHLM Koje ce CTapajy 3a 3alTUTy YCTaBHOCTU, NMOKa3syje Kako ce
npaBHa npaswna, NyTeM CyfCcKe OAJyKe, MOry CTaBUTW BaH CHare ako HWUCY y CKnagy ¢

OCHOBHVM MOPa/HIM BPeAHOCTVIMA MOMNTUYKe 3ajegHuLie. 2

O6a oBa pa3/fiora nokasyjy fAa je 3HavajaH Aeo NO3UTMBKCTA MPEMO3HA0 CYLUTUHY
[BOPKMHOBUX KPUTUYKMX MpuMeaoun. Te npumeade, Ma KOSMKO Npo6iemMaTuyHo Gune

M3BEAEHE, MNOKa3a/1e CYy N3BECHE cnaboctu €KCI/1laHaTOpPHE CHare rnpasHOr nNo3nMTMBK3Ma.

2 | bidem.
27 | pidem, cTp. 110-111.
228 | bidem.
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AHaIM30M TeLKux cy4vajesa, [IBOPKUH je OCBET/IMO OHe [Ee/I0BE MpaBHe Mpakce Koje je
Mo3nTKBM3aM 3aHEMapUO M OCTaBMO Y nMompadnHu. OAroBOp KOju je AOLA0 Of CTpaHe
VHK/Y3VBHUX MO3WTUBUCTA Or/1efa Ce Y feTa/bHUjeM U HUjaHCUMpaHujeM passujarby CTaBa
KOju je XapT npsu NOCTaBMO - ja KpajHby TECT BaXKera MPaBHMUX Mpuia MOXe fa cafpxu
W CYNCTaHTUBHE efiemeHTe. M cam XapT je y CBOM OAroBopy Ha [BOPKWHOBY KPUTUKY
noce6HO Harnac1o Aa ce NpaBW/0 NPU3Hatba He MOXKe CBECTU Ha TecT nopekna.??® Ako ce
OHO NPaBW/IHO pa3yMe, He MOCTOjU HMKaKBa NnoTeLlkoha fja ce [JOKaXe ,,Kako je NpuHLunN
KOju je cyn npuvMeHuWo y cny4ajy ‘Riggs vs. Pamer’ npaBHO Baxehu 3aTo LWITO

npeAcTaB/ba MOpPanHu 3axTes npasuyHocTy (moral requirement of fairness)“. %

2.3.2. EKcny3nBHW NpaBHU NO3UTUBM3AM

Vaejy o nocTojamwy jefHOr Kpajer npasuia nomohy Kojer ce HeCyMHbBO MOXe
YTBPAMTY KOja npasusia YnHe chepy npasa, a Kojy je [LBOPKMUH 0nmcao Kao TeCT NOPeKna,
[pyra Benvka rpyna nosvTuBMCTa je MPUXBaTUIa Kao CBOjYy LieHTpaiHy naejy. Moxga je
[BopknH rahajyhm XapToBy Teopujy npomalino, anm je Morogvo Ccpx JApyror
MO3UTUBUCTMYKOr npasua. EKCKNY3MBHW MNO3UTUBUCTU Ce Cnaxy C [BOPKWHOBUM
OMMCOM Kpajrber TecTa Bakerba. Npema eKkcny3mBuCTMMA, NpaBHa MpasBuia ce of CBUX
OCTaINX APYLUTBEHWUX Npasuia pasinkyjy UCK/bYYMBO MO U3BOPY M3 KOjer notudy, uim,
y Hajkpahem - ,.al law is source based, and anything which is not source based is not
law“.®! Kpajibe NpaBMno, Kao KOHBEHLMja KOjy YMpaxtwbasajy cyavje WM ocTanm
3BaHMYHMLM, ofpehyje M3BOpe U3 KOjUX MpaBO HacTaje, MOMyT akara 3akoHOoAasua U
CYLACKMX MNpeuefeHaTa 'y cebu He MOXe Aa CafpXXu HWKakBe BPeLHOCHE efleMeTe Kako

TO MHKNY3UBUCTN TBPAE. YTBPNMBatbe UAeHTUTETa NpaBa NpeAcTaB/ba OCHOBHW pasnor

229 By Xep6epT XapT, ibidem, cTp. 318 1 gare.

20 Kenneth Einar Himma, ,,Inclusive Legal Positivism®, y The Oxford Handbook of Jurisprudence and
Philosophy of Law, Jules Coleman, Scott Shapiro (eds.), Oxford University Press, Oxford, 2004, ctp. 140.
#1 Andrei Marmor, ibidem, cTp. 104.
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3aLUTO Ce eKCNy3MBUCTY OMpPeAesbyjy 3a 0BaKBO CXBaTarbe Kpajtber NpaBiina, jep ce Ha Taj
HAYMH NOCTaB/ba jacHa AUCTUHKLMja M3MeRy npaBa U ApYrux ApYLUTBEHUX NPaBWNa, LUTO

Ha Kpajy KpajeBa Cy>u 60/beM pasyMeBatby Npasa 1 ApyLUTBa. >

MowTo cy ce cnoxmnu ¢ [IBOPKMHOM OKO OMuca rnaBHe Tauyke MO3UTUBU3MA,
eKCKNY3MBUCTW Cy, Y OAHOCY HAa WHKIY3MBUCTe, MOpanu fa MOHyAe [APYyry BpCTy
oAroeopa Ha [IBOPKMHOBY KPUTWKY, Tj. Ha HeroBy TBPAHY [fa Cy Cyauje YecTo BesaHe
NPVHUMNMMA KOjU HE NMOTWYY M3 YCTaHOB/LEHMX U3BOPA, UK, Apyrayunje peyeHo, Hemajy
»neaurpe®. MpBa BpcTa 0AroBOpa Koju je AoWao 0f CTpaHe eKCK/y3vMBMCTa roBOpY Aa
MPUHLMMNM Ha KOjMa CYL0BY 3aCHMBAjYy CBOje Npecyje, 3anpaso, UMajy CBOje MOPEK/0 y
paHUjUM CyACKUM oanykama.* OBM MpuMHLMAM Cy TOKOM ofpef)eHor BpeMeHCKOr
nepuoga nocTan yobuuajeHM OCHOB 3a CYACKO Of/lyuMBare, Tako Aa WX OBakKBo
yobunuajeHo Kopuwhere YMHM [eNloM CyAcKux obuuyaja (judical custom). Y nornegy
TecTa MOPEKNa HemMa HUYer CrOpHOr, 3aTO LUTO 0BaKO ONUCaHW MPUHLMAW MMajy CBOj

HeCyMH B coLujanHu neaurpe.”3

[IBOPKWH Y CBOjOj KPUTULM He OCrnopaBa 3Hayaj T3B. MHCTUTYLMOHA/THE NOAPLUKe
KOJy NPUHLUMMNM MOTY [a Y>K1Bajy, a1 Takohe Harnawlasa ga nocroje c/yyajesn y Kojum
ce MPUHUMNM MOjaB/byjy MO MPBM MyT, Kao LUTO je cnyya] XEeHUHrCeH. Y TakBuUM
C/lyyajeBUMa, CYAOBM MPUMeRYjY MNPUHUMNE MaKO OHW Hemajy WHCTUTYUMOHaNHY

MOAPLLKY, OAHOCHO Ja WM HefoCTaje coumjanHu negurpe. To nokasyje [Be KpyrHe

%2 Byugu Llosedp Pas, ibidem, cTp. 37-38. Y CBOjUM KaCHUjUM fJenvMma, Pa3, Kao HajucTakHyTUju
NPeACTaBHMK EKCMY3VMBHOI MO3WUTMBU3MA, AeTa/bHUje pa3Buja OBY OCHOBHY WAejy, HNp. ,,Cyf0BK ce Mory
nocMaTpaTi Kao Ja npunagajy MCTOM CMCTEMY akO Yy CBOjoOj MpaKCu MpenosHajy u npusHajy (recognize)
npaBW/a Ha OCHOBY UCTOr Mepuna Ba/IMAHOCTU (Tj. aKO NPaKTUKYjy UCTO NPaBuU/IO Npu3Hama). [...] OBakBo
CXBaTawe YTU4Ye Ha npeuusHuje feduHuMcare akTyenHOr NpPaBHOr CUCTeMa, anu je HeroBa OCHOBHA
MPeLHOCT Y UCTULaY YMHEHMLE [a je NpaBo 4e0 NONMTUYKE opraHusaumje apywtea. Ca MHOMMX pasnora
npaBo MOXKe M Tpeba Aa ce TPeTMpa Kao ayTOHOMHW CUCTEM, anu, Y KpajibOoj NMHWUjW, HEeroBe rpaHuue
3aBuCe 0f, MPUPOAE U rpaHnLla Beher MOMTUYKOT CMCTEMA UMM je OHO cacTaBHM feo. [...] MpaBHa npasmnia
Cy TakBa fa Ce HMXOBO MOCTOjarbe, Kao M cagpXkaj MOXKEe YTBPAMTM WUCK/bYUMBO Ha OCHOBY COLMja/THUX
UnkbeHULA, 6e3 nprberaBarba MopasHUM aprymeHTuma.”, Joseph Raz, ,,The Concept of a Legal System“,
second ed, Clarendon Press, Oxford, 1983, str. 211-212.

23 Byuan Genaro Rubén Carrié, ,,Legal Principles and Legal Positivism®, Abeledo Perrot, Buenos Aires,
1971, cTp. 25.

%4 Scott Shapiro, ,, The *Hart-Dworkin’ Debate®, cTp. 20.
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MarKaBOCTW 0BaKBOI €KCK/1y3BMUCTUYKOT OArosopa. lpBo, CyAcKa rnpakca cBefoun Aa
Cce CyZl0BU NoHekaf ocehajy o6aBe3HM Aa 6apeM pasmoTpe NpUHLMUMNe Koju paHuje HUCY
(hurypupanu y cyackum npecygama. [pyro, ako 6u ce ogmoTano Kyrko, nokasano ou
Ce [a je CBaKM Of, NPUHLMMA KOjU Ce Y AaTOM TPeHYTKY cmaTpa [efloM CyACKUX 06uyaja,
Y JeJHOM paHujem TPEHYTKY MOpao MojaBUTU Kao CacBMM HOB, Tj. KaO MPUHLMMN KOju

[l0T/e, Y HEKOJj MPeTX0AHOj CYACKOj 04/yUN, HUje HaBOheH.

Y CKOpO UCTO BpeMe Kaja je noHyheH 0Baj MO3UTUMBUCTUYKM 0frosop, Pas je,
aHanm3npajyhu  [IBOPKMHOBY  KPUTWKY, MNpoHAaWao cnaby Tayky W O4roBop
eKCKNy3MBMCTa Ha [JBOPKMHOBY KPUTUKY YCMEpPWO Y Apyraynjem npasyy. Haume, Pa3 je
noLuao of [JBOPKMHOBE Te3e Kako CY[0BU He BpLUE AWCKPELMjY Y HarnaleHoMm CMUCHy.
AKO ce NpuxBaTy 0BaKas CTaBs, TO 3Ha4X Aa CBa Npasua, NPUHUMNN 1 APYrU CTaH4ApAN
Ha Koje ce Cy/0BM No3uBajy y CBOjUM Of/lyKama npeAcTas/bajy npaso, 6yayhu aa cynosu
no [BOpKNHOBOM BUfewy, He CTBapajy, Hero npumMeryjy Beh nocrojehe npaso. Mnak,
Kako Pa3 Harnawaea, NOCTOjM jefaH 3HayajaH M3y3eTak Koju je cynpoTaH [BOPKUHOBO]
TBpAHU. Taj u3y3eTak Mokasyje Kako CyLOBW MOHEKa[ MpUMenyjy CTaHAapge Koju
CBaKako He MpeAcTas/bajy feo npasa. Kao npvMepu Mory ce HaBeCTU OHM CNyyajesu rae
Cy[OBW, Ha OCHOBY npasBwia MehyHapoZHOr npuBaTHOr Mpasa, MMajy o06ase3y pna
NnpyMeHe nNpasHa Npasuia HeKe apyre Apxxase. Takohe, y cyyajeBMMa CMamerba KasHe
nnn ocnobohera of BojHe ob6aBe3e, CyA0BU Cy 00aBe3HW fa y 063up Y3My pasinynTe
[PYLUTBEHE, PENUIMjCKe U MOpa/iHe CTaHdapge nojeAvHaua v rpyna. AKo 6u ce Ha
OBaKBe C/iyyajeBe NpuMMeHWNo [BOPKMHOBO ofpefherne Kako CTaHAapAn Koju obasesyjy
CyZ MpeAcTas/bajy Mpaso, CTUIO 61U ce 40 NapafoKCa/IHOT 3aK/byyka fa No3UTUBHA
npaBuna HeKe CTpaHe [ApXaBe WM npaswna ofpeheHe penurnjcke rpyne Koja Hrp.

3abpatbyje HOLLIeHbe OpYXKja, MpeAcTaB/bajy Aeo Baxeher npasa OfHOCHe ApXase. >

Ha ocHoBy 0BOr pe3oHOBatba, Pa3 opbauyje rnaBHy [BOPKMHOBY Te3y O
MPUHLUMNMMA KOjU YMHe [eo npasa, He 360r CBOr Mopekna, Beh 360r CBoje MOpanHO

NOXXe/bHE CajpP>XMHE, NMPOCTO 3aTO LUTO CE HE MOXKE NOCTaBUTU 3HaAK jEAHaKOCTM msmehy

%5 | losedh Pa3, ,,MpaBHM NPUHLMAN 1 FpaHnLEe Npasa”, cTp. 49.
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obasese cyfa Aa npeucnuta U NpuMeHuU ogpeheHe CTaHAape W MpaBHOM BaXera TUX
cTaHgapga. MehyTum, ocTaje je4HO 3HayajHO NUTake — ako CyAoBu Yy opapeheHom
C/yyajy 3a Koju He NocToju yTBpheHo npaBmio Mopajy Aa pa3MoTpe NpuHLmMne 1 1o 36or
HMX0BE YHYTpaLlHe BPefHOCTH, KaKo OHAA AedmHucat ynory Tux npuHUmMna y npasy.
Mpema Pa3y, ob6aBesa cyaMja fa Ce Yy TakBMM C/lyyajeBUMa OKPeHYy MOpPa/IHUM
aprymeHTMa, He 3HayM fJa OHW Ha Taj HauuH ipso facto MHKopnopuwy MopasHOCT Yy
OKBMP NpaBa, O4HOCHO, Ja Ce Ha OCHOBY OBaKBWX C/y4yajeBa, He MOXe cMaTpatu fa

236

MOPa/IHOCT MOCTaje cacTaBHU [1e0 Kpajtber mpaBuia Baewa™ Y TakBUM ClydyajeBuMa

CY/I0BU, CYNPOTHO 0/} OHOra LITO [JBOPKMH TBPAW, BPLLE CBOjY AVCKPELIMOHY BNacT.

EKCKNY3MBUCTU MOjaM CYACKe AWCKpeuuje Yy HarnaleHoMm CMUCNy, CXBaTtajy
6uTHO apyraumnje of [BopkunHa. Oenawhere cyamja fa npumeksyjy cBoje AUCKPeLMOHO
npaBo He nojpasymesa Aa Cy OHW CNO60AHM Aa 0fAyyyjy Mo CBOjoj BO/bU. Yak 1 cnyyajy
Kafl AucKpeumnja HKje B1No YMM orpaHuMYeHa, cyanje Hemajy oBnawherwe Aa noctynajy
apbuTpepHo, Beh nMajy obase3y fa y CKnagy C BNaCTUTUM yBeperMa NOCTYyMe Kako
cmatpajy Aa je Hajborbe. AKo 61U cygunja y TakBOM C/ly4ajy NocTynmo apbutpepHo, Tako
LWTO 61 HMp. 6aumo HoBuMh, OH 6K NPeKpPLINO CBOjy nMpaBHYy 06aBe3y. [Npema Pa3oBumM
peunma: ,,Cyamja ce yBek Mopa Mopa no3saTy Ha Heke onLuTe npasHe pasnore. OH Hema
AVCKpeLnjy Kafa cy T1 pa3nosun nponucaHun npasom. OH UMa UCKPeLnjy Kaja My npaso
Hapehyje Aa NnocTynu npema pasno3nma Koje OH ApXXW UCMpPaBHMM, a caMo He MoCTaB/ba
BnacTuTe craHgapge. Auckpeumja je yckpaheHa Kafa npaso nponucyje ctaHgapie Koju
6y Tpebano fa Bake 3a CBe cyauje. Auckpeuuja je [oNylwTeHa Kaja je CBaku cyfumja
osnawheH fga crnegu pasfvuiTe pasnore, anv 3a Koje cmatpa fa Ccy Hajoomun. Y
NPOTMBHOM, [AMCKpeuuja 6uM OGuna wmsjegHadveHa c apbuTpepHowhy, hyambusowhy u

xuposuToLhy*. %’

% Joseph Raz, ,, The Authority of Law*, Clarendon Press, Oxford, 1979. cTp. 46.

#7 | losedh Pa3, ,,MpasH1 NPUHLMAN 1 FpaHnLEe Npasa”, cTp. 51.
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3. [1BOpKMHOBa Teopuja npecyhrBama

Y yBOZHOM [enly OBOI paja HarnaweHo je fa je [JABOPKUH KpUTUKYjyhu rnasHe
Tayke MpaBHOr MO3UTUBM3MA, a XapTOBOr Mofena nocebHo, rpagno OCHOBe Ha Koje je
MOMIOXMO COMCTBEHY Teopujy npasa. Vako ce 3ajartak nocTaB/beH TEMOM OBOr paja He
OAHOCK Ha aHa/in3y [1BOPKMHOBE MpaBHE Teopuje, MMNakK je NMoTpebHO OCBETIUTU OHe
nocTaBKe Yy OKBUPY HeroBe TeOpuje Koje Cy 0f 3Hauaja 3a pasyMeBarbe KpUTUKE NpaBHOT
no3nTMBM3Ma. JeHa Of TUX Tayaka CBakako je [1BOpKMHOBa Teopuja npecyhuBawa Kojy

je NoHyANO Kao anTepHaTUBY NO3UTUBIUCTUYKO] AOKTPUHM O CYACKOj ANCKPELMjL.

Y CBOjOj [OECKPUMNTMBHOj KpUTUUW, [BOPKMH je HajBulle NaXKke MNOCBETUO
aHaM3n AWUCKPELMOHOr npaBa Kojum, MO MO3UTUBMCTUYKOM CXBaTakby, Pacrofiaxy
CyZMnje NPMAMKOM pellaBarba HajTeXMX ClydajeBa. Y Tak03BaHUM TELLKUM CrydajeBrMa,
cyamje ce Hanase npeg cuUTyaumjom Aa mMopajy Aa pelle cfiyyaj 3a KOju He MoCTOju
aflekBaTHO MPaBHO MPaBW/I0 Ha OCHOBY Kora 6u ce Morna AoHeTH npecyaa. MosuTnencTyu
TBpAE fa Yy TakBUM ClyyajeBMMa Cyamje pacronaxy AUCKPeLMoHMM oBnawherwem ga
pewle cnyyaj Tako WTO he CTBOPMTWM HOBO MpaBu/io. [BOPKUH CMmaTpa fa je OBakKBO
MO3UTUBUCTUYKO pPe30HOBake MOTMYHO MOrpelHo W fa npeactas/ba  MNocneguuy
novMara npaBa CaMO Kao CKyna nNpaBHMX MpaBuia, a He W MpaBHWX NPUHLMMA.
Mocneamua AOKTPUHE O CYACKOj ANCKPEeLMjM orfiefa ce Tako Aa y TELKMM crlyyajeBrmMa
He MOCTOjX npaBHa ob6aBe3a CTpaHaka y cnopy 6yayhu ga He nocToju Bakehe npaBHO
npaBuIo Koje 61 TakBy 06aBe3y npensuaeno, Beh cys CBOjOM OL/YKOM MPUMeHyje HOBO

npasuno ex post facto.

Ha ocHoBy oOBMX 3anaxara [BOPKUH Trpagu COMCTBEHY Teopujy CYACKOr
0f/lyumBarba 3a Kojy TBpAM fa Ha 60/bW HauMH 0b6jalltbaBa ClI0OXKEHOCT U NMperHeHOCT
CY/CKe Mpakce. Y O0CHOBW, HeroBa Teopuja ce CBOAM Aa U Y TELWKUM CyYajeBuMa jefHa
CTpaHa y Cropy uma npaBo fa CyAcka ofasyka 6yade y weHy kopucT (right thesis). To

npaBo, pasyMe ce, H1je YTeMe/beHO Ha HEKOM NpaBHOM MpaBuy, NOLWITO HUjeAHO Baxkehe
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npaBWI0 HUje afeKBaTHO 3a TakaB Cny4yaj, Beh je YTeMe/beHO Ha HEeKOM MpaBHOM
MPUHLMNY UAK CKYNY MpaBHUX MpUHUMNA. 3ajatak Cyfuje jecte Aa OTKpuWje Koja cy
npaBa CTpaHaka Yy Cropy, a He fJa [OHOLUeHeM HOBOI MpaBwia PeTPOCNeKTUBHO
npunucyje Hoea npaea. AKO 61 ce NpMXBaTUIO OBO APYro CTaHOBWLITE, TO O6M 3HAYNNO
[ia cyauje npeysmmajy 3akoHofaBHa oBnaluherba 1 fa genyjy n3saH npaBHO-MOMUTUYKNX
o4/lyka Koje cy Beh yHanpes [AoHeTe. [JIBOPKMH 0BO CTaHOBWLUTE CMaTpa
HeNpWXBaT/bUBMM, jep Ce HhUMe 3aHeMapyje UM Yak YorLUTe He Mpeno3Haje 3Havaj jefHe
Teme/bHe AUCTUHKUMje Y NOIMTUYKO] TEOPUjU — NPUHLMNN]ENHUX apryMeHara C jefiHe, U

NOMNTUYKMX aprymeHaTa ¢ apyre ctpaHe.”®

MoNUTUYKMM aprymeHTMMa Cce oOnpaBfaBajy MNOMMTUUYKE Of/lyKe Kojuma ce
yHanpefyje uan WTUTY HeKN KONMEKTUBHU LWb 3ajeAHMLE Kao LenuHe. Tv Lubesn Mory
OUTM M HeraTMBHW Kafa Heku noctojehn enemeHaT Tpeba fa Oyge 3awtuheH of,
HenoBosbHe npomeHe.”® Ha npumep, To 61 6UAKM apryMeHTV KojuMa ce Onpasiasa
CMatbebe MOpeckmx onTepehera MOCNOAABLMMA KOjuU OTBapajy HOBa pafjHa MecTta Y
UM/bY CMakberba He3arnocneHocTW WM KojuMa ce ornpaBgaBa GecrinatHa mnogena
CUTYPHOCHUX Kauura n CBeTNI00A00jHUX Mpciayka y uwuby nosehawba 6e36egHOCTU Y
caobpahajy. 3a pasnnkKy Of HMX, MPUHUMNUjETHUM aprymeHTMMa ce OnpaBAaBajy
NoMINUTUYKe OANYKE KOjUMa Ce ocurypaBajy unu yHanpefyjy Heka nojeguHaqHa wuam
rpynHa npasa®*® (HNp. oAnyKa o yBohery POMCKOT je3nKa Y OCHOBHO 06pasoBarbe 1nu
OTBaparby 6MbMOoTeKa 3a cnene, Kao 1 0A/1yKe Kojuma ce LTUTe OCHOBHA MHAVBUAYa/THA

rnpasa, NOMyT npasa Ha jefHaKoCT, CnoboAay rosopa UTA.).

AKO Ce npef CyA0M MojaBu Cnyydaj Koju je KOMMINKOBaH Yy CMUCY Aa He NoCToju

YBPCTO MPaBU/IO Ha OCHOBY Kora 6u 6una foHeTa 04/1yKa, OHAa ce A0 Of4nyKe Mopa Aohu

241

WM Ha OCHOBY nNpaBHoOr Hadvena (legal policies).”, Tj. NOANTUYKOT aprymMmeHTa Wan Ha

28 ponan [1BOpKuH, ,,CyLITUHA MHAMBMAYANHUX NpaBa®, cTp. 115.

2 | bidem, cTp. 45, 115.

20 | hidem, cTp. 115.

21 |bidem, cTp. 116. MpeBogunal, je eHrnecky cuHtarmy legal policies npeBeo kao npaBHe MOMNTHKE.
UnHu ce ga 61 ucnpaBHUjU TepMyH OMO NpaBHa Hayena, a TakaB NpeBoA je Beh kopuwheH y Halloj
CTPy4Hoj nutepatypun. Buan Muomup Matynosuh, ,,Je3uk, npaso n mopan®, ctp. 138. AparaH Mutposuh,
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OCHOBY MpuHUMNa, ¢ TUM fda [BOPKWH WUCTUYEe [a OA/lyKe Y OBaKBUM cnyqajeBmma

MPBEHCTBEHO Tpeba fa MPOUCTMYY 13 MPUHLMMA, a HE U3 MPaBHNX Hauena.?*

OsBaj cTaB
[BOPKMH 3aCHMBA Ha CBOjOj MOIMTUYKO]j (PUN030(Nj1 KOjoM 6paHn BpeAHOCT jeHaKOCTU
rpahaHa Kao HajBuLLY BPeAHOCT, YMMe Ce CYynpoTCTaB/ba YTUINTAPUCTUUKO]j (rno3ogunjn
0 Hajsehem 6naroctawy Hajseher 6poja. [ApyrvM peynmMa, BPeLHOCT WHAUBULYATHUX
npasa [BOPKUH MOCTaB/ba W3HAL KOMEKTUBHMX LW/beBa, Tj. cMaTpa [a YrpoxaBare
WHOVBUAYANHUX TMpaBa He MOXe, CeM W3y3eTHO, OuTM npaBfaHO YHanpehewem
KONEKTMBHMX fo6apa. MowTo ce NPMHUMNUMA LITUTE UHAMBMAYa/THA NpaBa, a HayenMma
KONEKTWBHe BPELHOCTW, Y AOHOLLEHY OfJ/lyKa Cy[OBWM Ha MpPBOM MecTy Tpeba ga ce

pyKoBOZe NpuHLMnuma.?*

Mpema [BOPKUHY, MpaBHW CUCTEM TrapaHTyje ofpeheHa npaBa MNpaBHUM
cybjeKTMa Yy  HUXOBUM  MeflyCOGHMM  OAHOCMMa, Kao LITO rapaHTyje Wu
MHCTUTYUMOHaNHa npaea (institutional rights) rpahaHa y ogHocy Ha NOANTUYKe
MHCTUTYUMje. Opyrnm peunma, nopes Tora LTO rpahaHy MMmajy npasa y MehycOOHMUM

OIHOCKMa, OHU UMajy U MHCTUTYLMOHA/HA MpaBa [a UM 3BaHWYHe UHCTUTYLWMje, nonyT

~dpKasa, npaso, npasfa, npasHUUM“, Beorpag, lMpaBHW (akynTeT YHusep3uTeTa Yy beorpagy — JIM
Cny>x6eHn rnacHuk, 2009, ctp. 234.
%2 Byaw Livingston Baker, ,,Dworkin's Rights Thesis: Implications for the Relationship Between the Legal

Order and the Mora Order*, Brighnam Young University Law Reiview, 1980, cTp. 839.

3 [1BOPKMH je pa3BuO BP0 KOMMIEKCHY MOAUTUYKY (MN030dujy Y Kojoj, Kao M Yy Herosoj Teopuju
npecyhvBata, nojam npasa (right) urpa Kby4yHy ynory. Herosa nonntuyuka unosouja ce y Hajkpahem
MOXE 0fpeanTh Kao aHTUYTUAMTapUCTMYKa ofbpaHa nmbepanusma. Kako Ha 0BOM MeCTy Hema npocTopa
fla ce oHa Onvxe npefcTaBu, HaBoherweM jefHOr KapakTepUCTUYHOr Aena, moryhe je, 6ap JOHeEKne,
nojacHMTW [IBOPKWMHOB CTaB O NpUMaTy MPWMHUMMNA Haj HayenMma Kpo3 Mpu3My HEeroBe MoITUUKe
tdunosodmje: ,,OHaj KO TBpAM Aa rpahjaHy MMajy NpaBo y OAHOCY Ha BAacT He Mopa Uhi TONMKO Aaneko W
pehn ga HMKaf HWje onpaBAaHO Aa ApXkaBa Mpefe nNpeko oBOr MnpaBa. Takas, Ha Npumep, Moxe pehu ga
Mako rpahaHn umajy npaBo Ha Co6oAy roBopa, ApXKaBa MOXE YKMHYTW TO MpaBO Kaf je TO HYXHO 3a
3alUTWUTY npasa gpyrux, 3aTum ga 6u cnpeynna Heky Katactpody, WM Yak 0CTBapu/ia HeKWM OUYnUrnesaH u
BaXKaH jaBHM Uwsb [...]. OHO WTO He MOXe pehu, Nak, jecTe Aa 61 61NO onNpaBAaHO ako ApyaBa norasn 0BoO
MpaBO Ha OCHOBY MUHUMAJTHMX pasfora Koju 6v 6uim goBOSBHU M ja He NOCTOjM HUKAKBO TakBO npaso. He
MOXe ce pehn HM fa BfacT MMa MpaBo fa fenyje caMo Ha OCHOBY npoveHe Aa he HeH NocTynak BepoBaTHO
MPOW3BECTUN CBEYKYMHY [O6UT 3a 3ajegHuuy. OBaj ycTynak 61 yunHUo 6ecmmucieHoM TBPAkY O MpaBuMa,
M YKa3ao Ha TO da je y nuTarby ynoTpeba HEKOr APYror 3Hauyera peyn 'MpaBo’, a He CTPUKTHOT, Koje je
HY)KHO [a TBpAta A06Mje NOAUTUYKM 3HAuYaj 3a KOoju ce 06MYHO cMaTpa ga uma.”, ibidem, ctp. 239-240.
Kako cy cyfoBu 3BaHWYHe UHCTUTYLMje KOje LITUTE MpaBa nojeAnHaua, pa3yM/bMBo je 3aTo je JBOpPKUH
[a0 nNpefHOCT NPUHLMNUMA Y OAHOCY Ha Havena.
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CyfoBa, Mpu3Hajy Ta npasa. AKO 6V CyaoBu, Mpema MO3UTUBUCTUYKOj LOKTPUHM O
CYACKOj AMCKpeunjn, y TELKUM Cny4dajeBrMa AOHOCUIA PETPOCNEKTUBHE OfNYKe, OHAA
OV Ha Taj HauMH 6una NOHULITEHA MHCTUTYLMOHa/IHA NpaBa yYecHrKa y cnopy. HamecTo

TOra, Cy4oBu Yy TELLKMM c/ly4yajeBuMa Tpeba a NpusHajy wirxosa noctojeha rnpasa.

[IBOPKMH cmaTpa ga y TeLKMUM CcyyajeBrMa 06e CTpaHKe y Crnopy vMajy npaso
[a cyfcka opnyka 6yde [OHeceHa Y HWUXOBY KOPWCT, LITO je pasym/buBO, jep Yy
CYMPOTHOM TO He 61 61O Texkak cnydyaj. MOWTO y TakBMM Cly4ajeBMMa He MoCToju
afleKBaTHO MpaBHO MPaBW/I0 Ha OCHOBY Kora 6m ce mMorfia AOHeTU CyAcka npecyaa, Beh
caMO KOHTpOBep3Ha CyZCKa Mpakca 1 Ha H0j 3aCHOBaHa NpasHa JOKTPUHA KOjoM ce Mory
onpaBAaBaTV pa3numTa peLlera, NocTaB/ba Ce MUTake Ha KOjU HauvMH OHAA peluaBaTy
TewKe cnyyajese. Mpema JBOPKMHY, rNaBHO PYKOBOAHO Hayeno y OBakBMM Ciy4ajeBMma
6v Tpebano ga 6yae OHO Koje yKasyje Koja CTpaHa MMa jade npaBo M fa NpefHOCT Yy
crnopy Tpeba gatu Toj cTpaHn. KOHKpeTHa 04/yka 0 TOMe KOja CTpaHa MMa jaye npaBo He
MOXKe O6UTU goHeTa 6e3 NOTpebHOr TeopMjCcKOr OKBMpa M Moryha je camMo Ha OCHOBY
Teopuje 0 onpasdary LENOKYMHOr MpaBHOr CUCTEMa, a He Ha OCHOBY [AECKPMMNTUBHE
Teopuje npasHor cucTema.?** Tesa 0 NpasMMa No Kojoj Cy/AcKa MPecy/a 3HauM OCHaKEHE
nocTojehmx npasBa 3acHMBA Ce Ha Teopuju KOjoM Ce onpaBAaBajy M Apyre ofnyke Koje
Cy/I0BM 1 OCTa/le 3BaHNYHE UHCTUTYLMje foHoce.** Ha ocHoBY ncnuTuBara noctojehnx
npaBuna M MNOMUTUYKMX WMHCTUTYUMja, Moryhe je OTKPUTM Ha KOjUM Ce MpaBHUM
NPYHUMNMMA X HadvennMa Ta MpaBuMna M WMHCTUTYLMje 3aCHMBAjy WM Ha Taj HauuH

CTBOPWUTY TEOPUjy O OMpaBfakby MpaBHOr cucTema. pema [IBOpKWHY, Teopuja o

24 Byuam John Finnis, ,,Natural Law: The Classical Tradition”, y The Oxford Handbook of Jurisprudence
and Philosophy of Law, Jules Coleman, Scott Shapiro (eds.), Oxford University Press, Oxford, 2004. cTp.
34-37.

% [1BOPKMH apryMeHTYjyhu CBOje CTaHOBULLTE Aaje 3rodaH npumep: ,,MpeTrnocTaBumo fa unaH KoHrpeca
rnaca 3a 3abpaHy abopTyca Ha OCHOBY ToOra LUTO je /bYACKW XXMBOT Y CBAKOM 06/IMKY HELITO CBETO, a/n
MOTOM rfaca M 3a TO Aa Ce [J03BOMM poauTe/buma 6e6a pofjeHuM ca AedopMUTETOM Aa MM ycKpate
MeAMUMHCKY Hery. TakaB ceHaTop MOXKe pehun Kako MY je jaCHO fa MoCTOoju 13BecHa pasnnka, anm my ce rno
CTPUKTHO MPUMEHEHOM MPUHLMNY OATOBOPHOCTM Hehe J03BOMMTY Aa rfiaca Ha 0Ba [Ba HauuHa, YKOMKO
OBY pas/IMKy He MOXe Aa YK/by4YM Y HeKy OMwTy NOAUTUYKY TeOpUjy KOjy MCKPeHO 3acTyna®, ibidem, cTp.
121.
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onpasjaky NpaBHOI CUCTEMA HWje HULITA APYro A0 NpeAcTasa O MpPaBHOM CUCTEMY Kao
CPeACTBY KOjUM Ce Ha Hajbo/bM HauuH WTWUTE WHAMBUAYaHA MpaBa W onwTta Jobpa

3ajefHuLe.

[loHOLLIEHE OfNyKa Y KOHKPETHOM NpaBHOM criopy Moryhe je caMo ca OC/IOHLEM
Ha OBaj ,,TEOPMjCKM“ MPaBHN CUCTEM, a HE Ha HEYOBNMYEHM CKYM NPaBHMX NpaBuna 3a
Koju, npeMa [IBOPKMHOBOM MULL/bEHY, MOUTUBUCTM MOFPELLHO TBPpAe Aa NPeAcTaB/ba
npasHn cuctem.’*® CTBaparem Teopuje koja Ha Hajb0/bi HauMH OnpaBAaBa MpaBHM
CMCTEM 1 KOja MOpef M3fnarawa PasnMuUTVX MPaBHUX NPUHLMNA WU Hauena, ofpehyje
HIXOB MefyCO6HM OHOC, CTBapa Ce Moy3[aH OCHOB 3a JOHOLLEHE UCTIPaBHE Of/TYKe YaK

Ny HajTeXxxum cnyyajesuma.’’

Mnak, Kako [1BOpPKMH Npu3Haje, MOCTaB/bakbe jefjHe OBakBe Teopuje Koja YBEK
MOXe [a YKaXe Ha uCrpasaH OAroBOp, HWje Yy CKMagy C OrpaHWYeHUM JbYACKUM
CNocobHOCTUMa. TelKO je 3aMUCINTU CYAMJY Kao >XMBOI 4YoBeKa Koju 6v morao pa
npeLcTaBu jeflHY TakBy Teopujy, jep 61 To nogpasymeBasio fa cy My f06po nosHaTe cBe
NPeTXO04HEe O4J/IyKe CyAoBa WM APYrnX 3BaHWUYHWUX WHCTUTYUMja, fa A0Opo pasyme CBe
OCHOBHe BpeHOCTY APYLUTBA U HUXO0B MehyCO6HM OLHOC KOju je YBeK BP/io AUHAMUYaH,
a YeCTo U KOH(MAMKTaH M KOju 61 mpef o4Mma MMao jacHY CIMKY O MHOLUTBY MpaBHUX
MPUHLMMNA WU Hayena U HUXO0BO] pPenaTuBHOj TeXMHW. 360r Tora je [BOPKWH Yy CBOjY
Teopujy 0 npecyhusawy Mopao fa YyBefe (hMKUWjy Cyauje Kora Kpace Hai/byfcke
CMOCOBHOCTY, 06pa3oBatbe, CTPM/LMBOCT U OLITPOYMbE.>*® Tako 3aMuLLbeHOr cyaujy
Koju je cnocobaH [fa mocTaBuM Teopujy Koja Hajborbe onpasfaBa MocTojehr npaBHM

rnopegak, u Koju 6u y CBakOM, Ma KO/IMKO TELUKOM C/ly4ajy morao fa OTKpuje Koja cy

26 Bya Muomup Martynosuh, ibidem, cTp. 139.

27 [IBOPKMH, ApYrM peunma, MpeTrocTaB/iba /JBa [NaBHE KapaKTepuUCTVKe Kaja je y nuTary MpoLec
npecyhuearba TELKMUX Cny4ajeBa - Nnp.a, Aa nocToju Bue Moryhux ogrosopa u apyra, da je camo jedaH
ofrosop ucnpasaH. Bugn William Lucy, ,,Adjudication, y The Oxford Handbook of Jurisprudence and
Philosophy of Law, Jules Coleman, Scott Shapiro (eds.), Oxford University Press, Oxford, 2004. ctp. 219.
8 Ponang [BOpKuH, ,,CylITMHA UHAVBMAYaNHUX Npasa“, cTp. 142.
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MpaBa CTpaHaka Yy Cropy ¥ Ha TOM OCHOBY fIOHEce jeauHy MCnpaBHY 0a/lyKy [BOPKWH

Ha3uBa Xepkynec.?*

29 3auyhyjyhe je 3awTo je [BOPKMH 0ANyuMo [a CyAuju HaA/byACKWX CMOCOBHOCTM fAa WMe Mo
HajcnaBHMjEM aHTMYKOM MUTCKOM jyHaKy. Xepakne, Tj. Xepkynec koj PuMrbaHa, 610 je cuH 3eBca K
AnKMeHe. JoL 0f HajpaHuje MNagoCcTy Of/IMKOBase Cy ra jyHallTBO M M3y3eTHa (mM3nyka cHara. Uvtasor
XMBOTa Nporawana ra je Xepa, 3eBcoBa XeHa, YyBeHa Mo CBOjoj /bybomopu, Koja Huje 3abopas/bania ja je
Xepakne 3a4eT npe/by6oM HeHOr Myxa. Kag je cracao, Xepakne ce 0xeHuo Merapom, Khepkom
TebaHCKOr Kpasba KpeoHTa Koja My je M3pofwuna CHHOBe, a/iu je ocBeTo/bybuBa Xepa mocnana Jiucy,
rnacHuuy 60roea, ga Xepaky nomMyTu pasyM, Te je 0Baj Yy TPeHYTKY nompaderba CBeCTW Nobrno CONcTBeHy
Jeuy. 360r CcTpalLHOr 3/104MHa NpoTepaH je u3 Tebe, a ga 6u ce 0UMCTMO 0f rpexa, No caseTy Aendwjckor
MPOPOUMLLTBA, MOPAO je fAa CYX1 MUKEHCKOT Kpasba Eypucteja. Y terosoj cnyxom, Xepakse je n3spLuvo
[lBaHaeCT jyHauykux fgena - ybuo je Hemejckor naBa u JlepHejcky Xuiapy, ycrneo je fa pacrtepa
CTumanmacke nTuue, yxeaTvo je KepuHejcKy KOLyTy, 04McTMO Ayrujese LuTane, U3 Nofg3eMHOr CBeTa
foBeo Kepbepa UTA. UMMe je 3acny>Kno 6ecMpTHOCT. MowwTo je 06aBKO CBe 3aaTKe, Xepakne ce BpaTho y
TeOby rge je HacTaBMO CBOj XXMBOT. KacHuje, jeAHOM NpUAMKOM, Kada cy Kpasby Eyputy ykpageHa roeefa,
CyMhba je nana Ha Xepakna. Eyputos cuH Nut 610 je yBepeH aa Xepakne Huje Kpafdbueal, Te je oTULao
Kofg tbera y TUPWHT rAe je 0Baj CTO/M0BA0c M 3aMO/MO ra ga My MoMorHe fa Hafe rosega. Xepakse je
MpucTao, anu je y W3HeHaHOM Hamagy nyAwna, NPeKpLIMBLUM G0XaHCKM 3aKOH O HEMPUKOCHOBEHOCTY
rocta, youo Mdura 6aumsLum ra ca 6egema. oo ra je Myymna caBecT, OneT je otuwao y Adende ga
Tpaxu nomoh, ann je Mutuja oBor nyta og6wna fda ra caeeTyje. MobecHenn Xepaknie je On/bavykao
CBETUAWLITE, OTEO 3M1aTHM TPOHOXAL, U Mo4Yeo caM Aa Mpopuye, LITO je BUNO He3amMWUCIMBO cBeTOrphe.
Mocne mHTepBeHUMje AnonoHa u 3eBca, Xepakne je, Aa 6u okajao NgnToBOo yBMCBO, OTMLLAO Ha Tpu
roguHe y poncTBO KoA NMACKe Kpabuue OMmdpane, rae je HacTaBMO fa YMHM jyHauka gena. MHore
[IOrOI0BLUTVHE W MOABM3N ce Npunucyjy Xepakny — yTemenuo je Onumnujcke urpe, ocnobogmo je
MpomeTeja BEUHUX MYKa, fa 61 ra Ha kpajy 3eBc MyHOM y3aurao Ha Onumn, rge ra je npuxeaTtnia Yak u
/byb6omopHa Xepa. MUTOBM O HeMy HacTajaiv Cy Y pasiMuuTUM pasgob/bma My pasHMM KpajeBrma
aHTUYKOr CBETa, a PvM/baHM Cy MWUTOBMMA M3 TPYKOr Nepuoja Npugoganu ceoje. Xepakie je jyHaukum
Jenvma nomarao Jbyguma, na je cfiaB/beéH Ha MHOre HauyMHe - Kao 3alTUTHWX aT/eTVKE U OMJajyuHe,
no/bONPUBPEAE, NyTeBa U MYTHWKA, KynaTuna v IeKOBUTUX BOAA, AOK Cy MHOIV rpafoBu fobunv nme no
temy. bro je nHcnupaumja MHOrMM yMeTHULMMa, NOCe6HO CamKapumMa 1 ckynntopuma. (Buaw [parocnas
Cpejosuh, AnekcaHgpuvHa LepmaHosuh, ,PeUHMK Trpuke U pumcke mMuTonoruje, Cprcka KrbWKeBHa
3agpyra — Cnyxb6eHu nuct CPJ, Beorpag, 2000.) HberoBy cyfouHy 06pagnnn cy HeKuM BeoMa MO3HATU
aHTUYKM KHWKEBHULM, Melly wbUMa M YyBeHUW Eypunug Koju y cBojoj apamu ,,Xepakne“, faje Beoma
moTpecaH onuc XepaknoBor fiyauna kKaja je nobuo unaHose mopoguue mucnehu ga ce obpayyHaBa ca
CBOjUM HenpwujaTesbem Eypuctejom: ,,A OH BULLE HE HUje BUO OHaj UCTW: ML HarpheHo, KonyTa 04Mma,
136eumBLUN NX KpBaBe, Ca [AMBHE, pyHaBe Opage noye neHa ga Kana. [...] OHKM [XepaknoBu c1HOBU] OA
CTpaxa ApXTe, Ky KOju cTafe fa jypua: jedaH moj CKyTe KykaBHe Majke, Apyru ce Cakpu y CeHy CTyba,
Tpehu ce K’o nTuh nog ontap whyhypu. Matu BUKy guke: *OX, LWTa TO YAHWULW o4e? Jeuy mopuw?’ Ypna
1 CTapMHa-oTaL, M CyXMHYag cBa. A 0Baj CTepa CMHa YKpYr CTy6a, jypu y CTpaBUYHOM TPKY, Na cTage, y
o4 ra rnefa, y cpue raha. JSlef’ma Kako ce npubu 0 KameHn CTy6, KpB/bY ra OKpPOMW M UCNYCTU AyLuy.
Xepakne Kiu4e, cBe nyua of xBane: *JedHa je ntuumua EypuctejeBa nana — cmphy mMu nnatu 3a nakocT
ou4eBy’. JIyK ynepu Ha Apyrora CMHa, Koju ce CKpMo NoAHO onTtapa mucneh ga ra otau He Buan. An’ onasm
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[a 61 nokasao Kako cyauja XepKysec noctyna y TeLKUM cnyyajesuma, JBOpKUH
Ce NMOCNYXXMO C HEKO/IMKO 3aMULLbEHUX Npumepa, a oBae he 6UTK HaBefeH caMo NpBW.
Heka ce npeTnocTtasu Aa je y noapy4jy Xepkynecose jypuUcavKLmje Ha CHa3n ycTaB Koju
cagpXxu oapef0y O HeBaXHOCTM CBAKOI 3aKOHOZABHOI akKTa KOjuM Ce YBOAM [Lp)KaBHa
penvrunja n upkea. AKO 3aKOHOZABHO Teso [OHece 3aKOH KOju cagpxxu oapefby fa feua
Koja noxahajy LpKBEHe LUKO/e UMajy npaBo Ha 6ecnnaTaH ayTobyCcKy NpeBo3, NOCTaB/ba
Ce nNuTare fa N je oBakea ofpesnda y CynpoOTHOCTM C YCTaBHOM 3abpaHOM O yBOhewy
[p>XXaBHe penuruje. Y KOHKPETHOM Cnydajy, XepKynecoB 3ajatak je Aa foHece OAJyKy
[a v feua Koja NOBOLOM OBOI Mpo6ieMa Tpaxke 3alUTUTY Mpej HerosuM Cyfom nmajy

npaBo Ha becnnaTtaH npeBo3 NN HE.

Cyawnja Xepkynec he Npeo MoOpaTy [ja OArOBOPM Ha HeKa BP/O OMNLWTa U Haue/Ha
MUTara. 3allTo ycTaB MMa Moh fa rpafaHuMma Aoaesbyje WaM ocropaBa KOHKpeTHa

npasa? AKO rpahaHun 1Majy NpaBo Ha Cracere CBOjUX Aylla 0 KOME MpomnoBeja HxXoBa

ra, Te OH, jagHWuYak, oLy MPUTPYa, Mpefs KoseHa nage, MOCErHy pyyvuom 6pagu u BpaTy: 'Tajo muam,
npeMnan’, UBUAK, 'HemMoj aa Me youjeww! Ja cam TBOj, TBOj CMH, a He EypucTtejes!” OTal ra npocTpenu
OVB/ba4HUM OKOM, TOProHWHWM MOrNesoMm, an’ Kako je manuia npebnmsy 3a nory6Hy cTpeny cTao, OH
3aBWT/IA TO/LArOM Haf, feTUHOM F1aBOM, NOMYT KOBaya je CBasn Ha Mnase Bfacu U CMpPCKa My KOCTU. Y6ou,
[laKkne, apyror cuHa, na Tpehoj XXpPTBM jypHe, xohe fa je Kosbe, ABeMa fa joll jeAHy gofa. Anv KykaBHa
MaTun je 6pxa, AeTewlue AoxBaTh M y Kyhy yHece, a BpaTa 3ak/byya. OH, MaK, Kao Aa je mpeg camum
KVKMNOMCKUM 3uAMHaMa, Kona, BpaTta pas3sa/byje, Te M36MBLUM LOBPATKE XXeHY U AeTe NPOCTpenn jesHOM
jeanHom cTpenom. oToM ce yCTpemu Ha Oua, je3gy KPBM )KedaH, ain Kpouu MpuKasa Heka — HaoKo
Managa [Hagumak norukbe ATeHe], jacHa K’0 [aH, nepjaHuLa rnasy joj Kpacu — BUTNa KOM/be, a Ha npca
Xepaknly 6auy rpomafy, Koja ra ycTaBU 0ff KPBOXeAHOr Oelltbera M OH YTOHe Yy caH.“, Eypunug,
»Xepakne“, ca ctaporpykor npesenun FopgaH Mapuunh un Jlyynja Liapesuh, Maungea, beorpag, 1998, ctp.
39-41.

Mocne oBako y6ea/bMBOM HABOAA, NOCTaje MOTMNYHO HECXBAT/bLUBO 360r Yera je [IBOPKUH Cyanjy Kora Kpace
CTPM/bYBOCT, YYEHOCT U MYLPOCT M KOjU Y CBAKOM TPEHYTKY MOXe [a AOHEce WCMpaBHY OANYKY Ha3Bao
XepkynecoM. VICTUHCKM XepKyrec je, MOXe ce cnoboaHo pehu, MpaBu aHTUNOA TakBOM cyamju. YmHehun
jyHauKa gena, ocnakbao Ce Ha CBOjy CHary W CMpeTHOCT, a He Ha MyZApOCT, CEM MOXAa Kafa je Tpebano ga
ouncTn Ayrujese LiTane, Na je UCKOPUCTMO CHary BOAE Tako LUTO je MPeyCMEepMO TOK OBMMKHE PEKE.
LLiTaBnwe, y TpeHyuuMa mompaderba CBECTM MOYMHMO je CTpallHe 3/104MHE KOje je KacHMje OKajaBao
JO6pVM fennma. Y aHTUYKMM KOMeAmjama 1 CaTUPCKMM MrpaMa nprKasmBaH je Ha XyMOPUCTUYKM HauuH,
Hajyellhe Kao BenMKM NpoXAp/bMBaL, U NujaHuua. 3a pasnmky o [ABOpKuHa, BEPOBAaTHO HUjefaH aHTUYKK
ayTop KOMWYHMX cafpXaja Huje ycneo Aa 3aMWCAM Tako rFPOTECKHY MojaBy KakBa 6u 610 Mygpu W
CTPN/bMBK cyamja XepKkyrec.
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LUpKBa M Yy LWTa, jol YBeK, MHOru rpahaHu Bepyjy, OHAa je CBakakO pey O jeaHOM
3Ha4yajHOM npasy. 3alITO 6W YMHEHULA Aa je NMpe MHOro roguMHa rpyna /byan Koja je
MOX[a MMana apyradvje MuLLbere, JoHocehn yCTaB rnacasna Tako fa ce crnpeyn [a OBO
npaBoO MOCTaHe 3aKOHCKO NpaBo 06aBe3vBasla U [faHac. XepKynecos OArosop 6w ce
KpeTao Tako fa MpBO YTBPAM KakKo yCTaB CafpXXu OMNWTY MOUTUYKY LLEeMY Koja je y
[I0BO/bHO] Mepu npasedHa Aa 6u 6una Ha cHasw. ["pafaHrnMa je cBakako y MHTepecy Aa
XWBe Y 3ajefHNLM Ymje CYy NHCTUTYUMje ypeheHe y cknagy ¢ jefHOM TakBOM LUEMOM, Ma
360r Tora Mopajy npuxBaTUTU U TepeT KOju OHa Hamehe, Gap [OK Ha CHary He CTynu
HOBa Lema, 6uno Kpo3 npouec peopme, 6Uno pesonyuunjom. Mehytum, ga 6v pewno
cnop, Xepkynec Taga Mopa Aa naeHTugukyje noctojehy wemy npmxsaheHnx NpUHLMNA,
O[HOCHO fJa pa3Buje KOMMIETHY MOIMTUYKY TEOPUjY KOJOM Ce obpasnake 1 onpasfasa
yCTaB Yy UeVHU, Kao U HeroBe nojeAmMHadHe ogpenbe. Ha ocHOBY Tora jacHo je aa
Xepkynecosa Teopuja Hehe 6UTK y cTawy fa onpasia, Ma camvM TUM HU [a YK/byuu
MpaBO Ha YCTaHOB/baBakbe Pefinrvje. Y KOHKPeTHOM C/lyyajy, Morie 6u ce 3aMUCIUTU U
Jpyre Teopuje yxer orncera Koje 6u 6une y cknagy ¢ HaBefleHOM YCTaBHOM 04pes60oMm O
penuruju. JefHa of Teopuja morna 6m 6uUTK yTemesbeHa Ha CTaBy [a 3aKOHOLABHO TeJOo
He CMe JOHOCUTM 3aKOHe KOju MOry 13a3BaTy Be/Ke APYLUTBEHE HaneTocTu U HeMMpe.
AKO 61 TakBy Mocneauuy 13a3Bao 3aKOH KOjVM Ce YCTaHOB/baBa 3BaHM4YHA LpKBa, Taja
61 610 NorpewwHO fa 3aKoHoAaBaL, JOHOCK TakaB akT. [lpyra Teopuja 61 morna ga nofe
0/, OCHOBHOT MpaBa Ha BepcKy €noboAy 1 Ha OCHOBY He€ A0KasaTu [a je yCTaHOB/baBahe
[p>XXaBHe LPKBE NOrpeLlHo, He 360r 13a3mBarba HaneTocT! U Hemupa y 3ajegHunum, seh
3aT0 WTO 61 Ce TakBMM 3aKOHCKMM aKTOM HapyLunio nomeHyTo npaso. [a 6u ognyyno
Koja o[} 0Be Teopuja y Behoj Mepn oAroeapa yCTaBHOj LLUEMU Kao LeNIMHK, XepKyec Mopa
y3eT y 0631p 1 CBe OCTasie ofpende ycrasa, Kao M MpPakcy pa3BujeHy Ha OCHOBY TUX
oapeaow.

Teopuja Koja ce HaKOH OBOI Or/iefa MOKaXe Kao YycrellHuja, unak Hehe 6UTK
[I0BO/LHO KOHKPETHa fia 61 ce MPUMEHWUNA 1 Ha pellaBatbe KOHKPETHOT cyyaja. AKO ce
MPeTnocTaBu fa cyanja XepKyrec yTeMesbetbe penurvje nyTeM 3akoHa OCropaBao Ha

OCHOBY MpaBa Ha Clo60AHO UCMOBe/atbe BEPE, a He Ha OCHOBY CTaGWIHOCTY APYLUTBEHOT
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MopeTka, TaZa OH Mopa OLrOBOPUTU Ha MUTaHEe LUTa 3arnpaBo 3Ha4uM npaso Ha C1obogHO
ncnosefarbe Bepe, Tj. Bepcka cnoboga. Ja nv To npasBo nofpasymesa [a ce [Leo rnopesa
He CMe 13[BajaTy y CBpXe nomMarara LipKBe 1u, Mnak, a ce rnopesn He KopucTe y npunor
jefHe, a He n ocTaMx LUpKasa? AKO 6M BaXWo NPBM CTas, OHAa Ce NponucuMa o
6ecnsaTHOM NpPeBO3Yy Hapyluasa TO MpaBo, AOK Ce Y APYrom cnydajy He kpwun. Cyauja
XepKynec Bp/iI0 BepoBaTHO Hehe MohKM fAa ce Ha OCHOBY NocTojehmx npasunia n npakce
O4/lyun 3a jefHy of antepHaTuea. IMowTo Hehe 6UTK y CTawy Aa pewiy cnop npasehu
KoMrpomuc usmMehy ycTaBHUX npaswunia v Teopuje, cyauja Xepkynec he mopatu fa ce
OKpeHe NOMIMTUYKO] (uno3odujm M ucnuTa Koja Of HaBefeHUX KOHLenuuja BuLle
OAroeapa OnwToj MAaeju cnobogHOr ucrosefarwa Bepe. TeK Mnocnie 0BOr Mocnefrer
Kopaka buhe y CTawy fAa peLun crop 1 o4/lyum ga N geua umajy npaso Ha becnnartaH

Mpeso3.

HagefieH npumMep NNacTUYHO yKa3syje Ha rnaBHe efieMeHTe [BOPKUHOBe Teopuje
npecyhuBarba, anun, Takohe, ykasyje Kako camo cyaunja Hag/byACKMUX CMOCOOHOCTI KakaB
je cyomja Xepkyrnec, MOXe WCMpPaBHO YTBPAWUTW jeflaH KOH3UCTEHTaH CKymn MpuHUMNa
Kojuma he 06jacHUTV 1 omnpaBAaTh YMTaBO NoApydje nocrojeher npasa, M NCTOBPEMEHO
6T y MOryhHOCTM [a pelin CBaku, Yak W HajTexu cnydaj. Camum Tum, cyauja
Xepkynec y [JBOPKUHOBOj Teopuju npecyhusamwa urypupa Kao uaeasn, Kao caBpLUeHu
Mofen KOMe cyauvje Kao 06MYHM CMPTHULM MOry camo fa CTpeme, NowTo ra He Mory
pocehn, jep HMjesaH YOBEK, Ma Kako Myaap M y4yeH 610, Huje HemorpeLuvs. 3anpaso,
[BOpPKVH TBPAW Aa NpobieMn Koju ce jaB/bajy Y TELLKUM C/y4yajeBrMa HUCY Y3POKOBaHM
npaBoM, jep nNpaBo caMO MO CebM HWje HEeMnoTNyHO W HeofpeheHO Kako TBpAe
MO3UTUBUCTW. Y CBaKOM MpPaBHOM CUCTEMY, YaK W Yy TELWKMM C/y4ajeBrma, moryhe je
NAEHTUMKOBATN KOja Cy npasa npaBHWMX cybjekaTa. LLITO TakBY naeHTU(MKaunjy 6e3
rpeLlke MoXe Aa U3BpLUM CaMo 3aMULL/bEHUN Cyamja XepKyrec nokasyje aa npobniem He

nexun y npasy, Beh y orpaHnyeHnM MohuMa /byACKOr pacyfuBatba.
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vV APYTA TMHWNIA IBOPKNHOBE KPUTUKE - METOAOJ/TOLLUKA
KPUTUKA

Mopen OeCKPUNTUBHE KPUTMKE KOjY je npeactasuo y ,,The Model of Rules I,
[IBOPKMH je NOHYAMO 1 ApYrY BPCTY KPUTWKE NPaBHOTN MO3MTMBU3MA U XapToBe Teopuje
noce6Ho. Beh y unaHky ,,The Model of Rules 1%, kao 1 y kwu3n ,,A Matter of Principle”
Koja npefcTas/ba 306MPKY 40TNe 06jaB/beHUX CPOAHMX YfiaHaka, [BOPKWH je noyeo fa
pasBuja KPUTUKY KOja Cce Yy MHOTMM CermMeHTMMa pasnukyje og npee. CBOj NyHW M3pa3s
OHa je fobuna y [1IBopkuHoBom feny ,,Law’s Empire” koje No Henoge/beHOM MULLIbEHY
CTPY4He jaBHOCTW, NpeAcCTaB/ba HeroBo Haj3HavajHuje 4eno U3 061acTu npaBHe Teopuje,

a Mo MHOrMmMa, N HeroBo Haj60fl:>e [€EN0 YOnLiTe.

Ta fpyra BpcTa KPUTMKE MOXE Ce 03HAUYMTM Kao METOAOMOLLIKA KpUTUKa. OHa C
MPEeTX0AHOM [ECKPUMTUBHOM [N GPOjHE €NEMEHTE, au Ce Of Hhe 3HaUYajHO pasnuKyje.
[10K je MPBOM KPUTMKOM, KPO3 MpoyYaBatbe CyAcKe (eHoMeHosnorunje, [ABOPKMH Hanao
Mo3UTKBM3aM TaKO LUTO je [0Ka3nBao HEroBy HECMOCO6HOCT fa MPaBWHO OMMLLe
MpaBHy Npakcy, MeTOA0/0WKOM KPUTUKOM [JBOPKMH Hamaja caMe OCHOBE MO3UTUBU3MA,
Tj. HEroBe [rNaBHE METOJO0/MOLKe nocTaBke. CNMKOBUTUjE peyeHo, [BOPKWUH ce
KPUTMKYjyhU  MO3uTMBM3aM, a HapouuTo XapToBY Teopujy Kao napagurmy
MO3UTVMBUCTUYKOr  MPOMULL/batba O MNpaBy, MpPBO Mo3abaBuo  nocnegvLaMa

MNO3UTUBUCTUYKOT NMpUcTyna, aa 61 ce, HaKOH TOra, NOCBETNO HUXOBUM y3poumnma.

[BOPKWH je CBOjy MeTOZLO/SIOLIKY KPUTUKY, NMONYyT AEeCKPUMTMBHE, 3aCHOBAO Ha
aHanm3n TelKnx cnydajesa. Miako npecyhmnsarbe HUje jeanHN KapakTepucTnuyaH enemeHT
npaBHe Mpakce, OH je, npeMa [BOPKWHY, Haj3Ha4ajHUjU 3aTO LUTO C€ Y CYACKOM
MOCTYNKY npenamajy cBu, unn BehrHa gpyrux enemeHara. AKO Ce MMa y BUAY 3Hayaj
CyZACTBa U npecyhuBara y aHr10CakCOHCKOM TUMY NPaBHOI CUCTEMa, He YyAu 3awTo je

[LBOPKVH 1 NPUMIMKOM pasBujatba METOZOMOLLKE KPUTUKE CBOjY MaXHy YCMEPUO Y TOM
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npasuy. CyackuMm offiykama ce noTephyjy wav ocnopaBajy npaBa MojeguHaua wam
rpyna, anm Ccy Te Of/lyKe 4YeCTO M of onwTer 3Havaja. Opfiykama BpxoBHOr cyaa
CjeantbeHnx [ip)kaBa ce BaH CHare MOry CTaBWTV 3aKOHOJABHM aKTW KOju HUCY Y cKnagy
¢ Yctaom CA/L. OH je opraH Koju vMa Mnocneitby ped y MHOTMM MuTaktbimMa Koja Ccy of,
MHTEepeca 3a LieNoKyrnHY NOMTUYKY 3ajeaHuULy. Y CYACKOM NMOCTYMNKY YecTo ce 0TBapajy
3a 3ajegHuLy 60/HE WM KOHTPOBEP3He TeMe KOje MMajy CBOjy HeCropHy MopasiHy
AVIMEH3Mjy MONYT CMPTHe KasHe, pacHe cerperauyuje, eytaHasuje uTg. To cy, Aakne,
pasnosv Koju [BOpKMHa onpefervyjy fa npecyhuBare y3Me 3a LeHTpasHy Tauyky OKO

Koje flasbe OpraHu3yje MeToA0MOLLKY KPpUTUKY NPaBHOT NO3UTUBK3MA.

Mnak, (eHOMeHonornja CyAcKOr MnoCTynka Ce Hajnpe MOXe CXBaTUTM Kao
CMeunuduyHn  OKBUP Yy KojeM [BOPKUH W3BOAM CBOjy aprymeHTauujy npoTuB
Mo3nTVBM3MA, jep MCTU OKBUP KOPWUCTW W 3a pas3Bujarbe COMNCTBeHe Teopuje. Mopen
(heHOMeHoNornje npecyhunBara Koja je KapakTepucTmyHa 3a 06e BpCTe KPUTKKE, NOCTOju
JOLW jefiHa CYLUTMHCKA 3ajefHMYKa O4/IMKa Koja Ux noesesyje. Ta og/mka ce y Hajkpahem
MOXe M3pasuTh CTaBOM fa NpaBO M MOpas HUCY MOJMOBHO OfBOjeHM Kako TO
nosuTmBMCTM TBpLAe. Kao M y [ecKpMNTMBHOj, Tako W Y METOAOMOLKO] KPUTULM
no3uTrBM3Ma 1 XapTose Teopuje, [IBOPKMH AoKa3yje Aa 360r Tese 0 0ABOjeHOCTM npasa
n Mopana Bnagajyha nmosuTUBUCTMYKA Teopuja HUje cnocobHa fa MpyXu OfroBope Ha
nuTama Koja ce npef HOoM Hanase. [JeCKpMNTUBHOM KPUTUKOM [JBOPKUH je [0Ka3nBao ja
XapToB MOAen npaBa HWje afekBaTaH fAa MpaBW/IHO ONWLLe MpaBHY Mpakcy, a

METO0/I0LLKOM OTKPUBa pas/iore 1€ HeaJeKBaTHOCTMU.

Kao 1 y npeTxogHOM feny, cucTemaTuka manarawa he nogpasymesatyt fa ce y
MPBOM MOrNaB/by NpUKake [BOPKMHOBA KPUTKKA. HakoH Tora, y IpyroM ofersKy, 6uhe
N3N0XKEHN XapTOoBM apryMeHTM NPOTMB e, Kao 1 apryMeHTW Haj3HauajHMjuX MpaBHUX
TeopeTuyapa MO3UTUBMCTUYKE MPOBUHUjeHUMje. Y nocnearem, Tpehem oaerbky he y
HajkpahuM LpTama 6UTK NpeacTaB/beHa CPX KOMMIeKCHe [BOPKMHOBE NpaBHe Teopuje

KOjy je MOHyAMO Kao anTepHaTVMBHWU MoAen Bnagajyhem Mo3UTUBUCTUYKOM MNPUCTYMY
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MpoyyaBatby MpaBa U TO KPO3 aHa/M3y Mojma JbyACKMX MpaBa Koju 3ay3vima LieHTPaiHO

MeCTO Y HeroBoj TEOPUjW.

1. MeTogonoLwKa KpUTuKa

1.1. TeopunjcKa HecarnacHocT 0 rnpasy

MpecyhuBakbe, N0 Npasuay, NoKpehe TpU pasnnMumTe BPCTE CMOPHUX MUTama: 1)
MUTarba YMeHWMLa, 2) nNuTawa npaBa W 3) MCMpenietaHa nuTakba MNOMAUTUYKE
MOpanHocT 1 npuepkeHocTn npasy (fidelity).”® Y Be3n ca CBaKMM MUTarbeM MOXE
Aaohn [0 HecarnacHocTW. pBO nNuUTawe Ce YrnaBHOM CBOAM Ha YTBphMBaHbe TauyHUX
UMHEHMLA KOje Cy ce [OroAwne y NPOLLoCTH, a Koje Cy peneBaHTHE 3a C/yyaj 0 KOMe ce
oanydyje. Joaylue, 0BO NUTake HUje CacBUM TEXHUYKOr KapakTepa, MOWTO Ce OHO He
MOXe CBECTU CaMO Ha yTBphMBare UnkeHNLa, Beh nogpasymeBa U yCTaHOB/baBakbe Koje
CY UMHEHULE peneBaHTHe 3a Cyyaj, a Koje Hucy. Tpehe nuTawe No pegy O4HOCK Ce Ha
NpencnuTMBame 4a I Cy Npasuia Ha OCHOBY KOjuX Tpeba peLunTin ciyyaj y cknagy ¢
MOPaIHAM HayenvMa Wan HWUCY WU fa Nn Cy[ HY)XXHO Mopa fda Creaun v npuMetsyje
npaBuna Koja oAcTynajy og Mopaia. OBa ABa NuTakba Cy Nno3Hata y npaBHOj TeOpuju, AOK
Apyro no pegy nuTakbe — MuTake nNpaBa, npema [BOPKMHY, K3a3vBa HajBuLLe
Hepfoymuua. Yecto nsmehy cyamja u agsokara He MocToju carfiacHoOCT y norsegy npasa
KOje perynuiue jefaH cnydyaj. Y TelKMM C/lyyajeBUMa 4iaHoBu ucTor cyaeher Beha He
MOTY /ia Ce C/OXe OKO Tora Koje 61 npasuno Tpebano NPUMEHUTH Ha KOHKPETHU Cy4aj
M Aa N afleKBaTHO MpaBW/O YornwiTe noctoju. [a 6u ncnutao O KakBoj Ce BPCTU

Hecarn1acHoOCTM pafy y Be3u C NMTakbeM NpaBa W 4a Nv je pacnpasa Kojy Ta HecarnacHocT

20 poyany [lBopkuH, ,,LlapcTBo npasa“, cTp. 13.
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rnokpehe pasnnunTa Of pacrnpaBa O WCTOPMJCKUM YMtbeHMLaMa M 0 Mopany, [BOPKMH

YBOAM [1Be AVUCTMHKLMje Y CBOjY aHaM3y 0BOr npobnema.

MpBO pasnukoBare je u3Mehy ,,npaBHUX ogpeséu” (,propositions of law*) n
,OCHOBa npaga“ (,,grounds of law*).?*! MpaBHe ogpes6e Cy CBe OHe pa3nnumMTe M3jase n
TBPAHE O CafpXKajy npasa Yy KOHKPETHOM MPaBHOM CUCTEMY, KOje Mory 6uTu Beoma
YOMNLITEHE HMp. ,,NpaBo 3abparyje ap>kaBama fa 6uno KoMe yckpare jefHaky 3alluTuty y
cMmucny YeTpHaecTor amaHAMaHa™ uim, nak, Beoma ogpeheHe — ,,3aK0H 3axTeBa fa Acme
Kopropauuja ucnnatv HagokHagy LIoHy CMuTy 3a NnoBpedy KOjy je Kao HeH 3aroc/eHu
NpeTpneo Ha nocny npownor gebpyapa®. MNMpema OBOpKMHY, NpaBHe oapeabde mory 6uTtu
TayHe WKW MorpewlHe. Ha npumep, TayHa je ofpenbda koja Kaxe ,,Hajeha [03BO/beHA
6p3nHa Ha ayTonyTy je 120 KunomeTapa Ha 4yac“, AOK 61 HeTayHa Guna OHa Koja Kaxe
»,BOXHa Ha ayTonyTy 3abpatbeHa je nocfe 3anacka cyHua“. CBe npaBHe opnpenbe,
npeumsHuje HbUXoBa Ta4yHOCT, Ce ouekyje nonasehu of ,,Apyrnx, No3HaTUjux TMnosa
oApeaaba Ha Kojuma oHe (Moro 6u ce pehn) napasutupajy“>>2 Te nosHatuje oapenGe
YMHe OCHOBe npasa. Y Cpbuju 6m Tako 6una TayHa ogpeada fa je orpaHuyere 6p3vHe
Ha ayTonyTty 120 Kwm/x 3aTo WTO je BehnHa nocnaHMka HapogHe CKynwiTuHe riacana 3a
3aKOHCKM Mpegsior 4Ymju TEeKCT CafpXXu Taksy oapefdy, kao u pga je [NpeacegHuk
Peny6/imke npornacmo Taj 3akoH. oWTo, Y KOHKPETHOM C/ydajy, akTh 3akoHOAaBLa
YMHe TaYHOM MNpaBHYy oApeady O orpaHuyerby O6p3vHe, OHW CTOra npefcTaB/bajy 0CHOBE

npa.a Yy NpaBHOM cucTemy Peny6nunke Cpouie.

Ha Teme/by pasnuke m3mehly npaBHMX ofpeabw M OcCHOBa npasa, [BOPKUH
aprymMeHTyje fa noctoje e moryhe BpcTe HecarfiacHoCTM 0 npasy. [pBy BpcCTy
HecarnacHocTu [JBOPKWH Ha3uBa ,,eMnupnjcka HecarnacHocT* (empirical disagreements).
Mehy cyavjama v afBokatMma ,,MOXe NnocTojath cariacHOCT 0 OCHOBama npasa — 0 TOMe
Aa Ta4yHOCT WM HETayHOCT Apyrux, No3HaTujux ogpegaba 4ymHWM opapeheHy npaBHY

ofpeady TaYHOM WK MOFPELLHOM — any MOXe MOCTOojaTy HecarfiacHoCT O TOME Aa N cy

%! | bidem, cTp. 14.
%2 | bidem.
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TV OCHOBM 361/ba NPUCYTHU Y oApeheHoM ciyudajy*.>>> Hnp. Moxe NocTojaTy carnacHocT
0 CafiP>KMHW HeKe MpaBHe ofpesbe 3aT0 LUTO Ce OHa Hanasn y TEKCTY 3aKOHa, an fa He
MOCTOjW carfiacHoOCT fa i je To 3amcta Bakehu 3aKOH MOLWITO je CMOPHO Aa MU je 3aKOH

CTYIMNWO Ha CHary.

[pyra BpcTa Hecar/laCHOCTM Ce He OAHOCK Ha NuTarwe fa /i Cy OCHOBU MNpasa
NPUCYTHW Y Cy4ajy HEKe KOHKPETHe npaBHe ogpenode, Beh LITa OCHOBWU Mpasa 3arnpaso
jecy.® Teopujcka HecarnacHocT O mpasy, Tj. O OCHOBaMa npasa Mef)y npasHWLMMA
MOCTOjY OHAA Kaja Ce CNaxy OKO Tora LUTa je 3aKOHOM MPOMnMCcaHo Wn LWTa Kaxke Cyfcka
npakca HajBMLLIMX WHCTaHUM, ain Ce He CMaxy LiTa je NpaBo Y KOHKPETHOM Cy4ajy.
JeflaH KpaTKv Morfes Ha amepuyKy CyZACKY Mpakcy MoXe fa MocnyXu Kao unycrpauuja
3a 0By [BOPKMHOBY OUCTUMHKUMjY. Ha npumep, HakoH AMepuykor rpahaHckor pata v
nocne nobege Cesepa Hag Jyrom, [JOLWIO je A0 YCTaBHWX NpPOMeHa Kojuma je 6uno
3abpareHo porcTBo. CaBe3He [pXaBe Koje cy npunagane KoHdepepauunju 6une cy
npumopaHe Aa, u3melly ocTanor, nowTyjy oapefdy cagpxaHy Yy YeTpHaectom
amaHgmaHy Yctasa CA/] Koja rapaHTyje fja ce H1Uje4HOM Ny He CMe YCKpaTuUTy npaso
Ha jefHaKy 3aKOHCKY 3alTWTy. [lpXKaBe nopaxeHor Jyra cy, y cknagy ¢ TUM, CrpoBese
pacHy cerperauujy y Of4HOCY Ha MHOra jaBHa fo6pa, LUTO je 3Ha4Yuno da upHuMma Huje
G110 OCMOPEHO NPaBO Ha HMp. jaBHW MPEBO3 W LUKOMOBaHE, ain Cy MOIN [a Ce BO3e
caMo Yy 3afikbem feny aytobyca M Aa MAy camo Y LpHauvke LKose. VMako je nuTame
YCTaBHOCTM pacHe cerperauuje Bule nyTa NnokpeTaHo rnpes BpxoBHWMM CyaoM, Tek je y
cnyyajy Brown us 1954. rogMHe OHa MporfalleHa 3a HeycTaBHy.”>> OBaj cnyuaj,
YOCTa/IOM Kao 1 MHOTW pyrK, NoKasyje Aa Teopujcka Hecarn1acHOCT O npaey MocToju 6e3
063Mpa Ha carnacHoCT y Be3u ca CafpXWHOM MpaBHUX ofdpenoun. M npe 1954. rog. u
cnyyaja Brown, 61no je Beoma 06p0 Mo3HATO Kako rnace ogpeabe Ycrasa CAL 1 Kako
n3rnega npakca BpxoBHOr cyfga Nno TOM NuTawy, ain Cy TeK y TOM Chydajy cyaumje

Oflyunne fAa Cerperauumjy npornace 3a HeycTaBHy. TO [oka3yje Aga Huje 6umno

23 | bidem. cTp. 14-15.

%% Bpan Scott Shapiro, ,,Hart-Dworkin debate®, cTp. 29.

%> By Ronald Dworkin, ,,A Matter of Principle”, Harvard University Press, Cambridge-Massachusetts,
1985, cTp. 295.
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eMMUPKUjCKe HecarnacHOCTM y Nornesy CagpXXuHe UIN Baxkera NpaBHUX oapeadu, seh aa
je 6uno TeopmjcKe HecarnaCHOCTW LUTa jeCTe MpaBO Yy HaBeAeHOM Cnyuvajy, Kao Uy
NPETXOAHMM CMMYHUM Cly4ajeBMMa pacHe cerperauuje. MNpema [BOPKMHY, 0Baj W
HebpojeHn Apyru cny4vajeBn NOTKPEN/byjy CTaB fa YecTo He MOCTOjM carlacHOCT O TOMe
LUTa Cy OCHOBW Mnpasa, Tj. Aa /I Ce OHN MOrYy CBECTM camMO Ha Baxxehe 3aKOHe W Cy[CcKe

npeLeaeHTe.

[lakne, ako He MOCTOjW CarnacHoOCT y NOTNely WAEHTUTETa OCHOBA MpaBa, OH/a Ce
3a NpaBHe ofpe/Ge He MOXe NOY3/aHO TBPAWUTM Aa N Cy TauHe UK He, LUTO 3HauM Aa ce
Mpe W3HOLLEHA TBPAHWE O TAYHOCTV MpaBHe oApeAGe Mopa OArOBOPUTH Ha MUTare O
TaYHUM KpUTEPUjyMUMa 33 WAEHTU(NKOBarbe OCHOBa Mpasa.”>® Bes oArosopa Ha OBO
MNPETXOJHO MUTare, pacnpasa y MOrfedy TauHOCTM MPaBHWUX OAPEAGUM He MOXe BUTH

OCHOBaHa 1 MnpeactaB/ba CKPeTamE MaXkKHe Ca rnaBHOr npo6ne|v|a.

1.2. CTaHOBULUTE O NPaBy Kao NPOCTOj YNHEHULN

Ha ocHOBY M3HeTUX 3anaxana, [IBOPKUH KOHCTaTyje Kako je 3anpenawhyjyhe na
Yy OKBUPY MOepHe jypucrnpyfeHumje He MOCTOju NpuxBaT/blBa Teopuja O TEOPWU)CKO]
HecarnacHoOCTM O npaBy. Pa3nor 3a TakBO CTawe Y jypucrnpyaeHuuju [BOPKUH
npenosHaje y npeosnahyjyhem CTaHOBMLUTY O NpaBy Kao MPOCToj YnkeHuum (plain-fact
view of law). Taj ctaB OH onucyje Ha cnegehn HaumH: ,,[paBo je camMO OHO LWITO je
CafpXaHo Yy ofjlyKama 3BaHWUYHWX WMHCTUTYLMja, Kao LUTO CY 3aKOHOLABHW OpraHu,
rpazcka Beha 1 CyoBu Koje Cy JOHeTe y MPOLLIOCTU. AKO je HEKO Of OBUX Tefa [JOHeNo
O4/TYKY [a pafHUK MOXe [06UTM HakHaZy Ha VMe MoBpefe KOojy My je HaHeo Apyru

pafiHVK, OHAa je TO MpaBo. AKO je OHO O4/Ty4nsIo Apyraynje, oHAa je To npaso. Ctora ce

%6 Seott Shapiro, ibidem, cTp. 30.
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Ha MUTake O MpaBy YBEK MOXE OAroBOPUTU YyBUAOM Y KibUre KOje Cca/lp>Xe TeKCToBe

OfLyKa OBUX UHCTUTYLMja“. >’

Mpema [1BOPKUHY, CTaHOBWLLTE O MPaBy Kao MPOCTOj UMHEHWLM CacTOju Ce 13
[Ba TnaBHa enemeHTa. [IpBM, OCHOBM MpaBa Yy CBaKOj MOMWUTWYKOj 3ajeaHULM
YCTaHOB/bEHW CY KOHCEH3YCOM Mefy 3BaHWYHMLMMA WAW, CAWKOBUTMjE, ,,aKO CY
3BaHUYHULM CarfacHW Aa Cy YnMtbeHuLe TUMa ¢ OCHOBM NpaBa Y UX0BOM CUCTEMY, OHAA
YMHEHNLE TVNA ¢ jecy OCHOBM NpaBa Y TOM cucTemy“. % [ipyrv enemeHT nogpasymesa
[la OCHOBE MpaBa MOTY YUNHMTU Camo MPOCTe UCTOPMjCKe UMkbeHuLe. TO 3HauM fa npaso
MOCTOjU MCK/bYUMBO Kao MPOCTAa UMHEHMLA M [a OArOBOP Ha MWTae LiTa je MpaBo

HWUMOLLITO He 3aBM1CK Of, CTaBa KakBo 61 npaso Tpebano aa byge.

CraHoBMLUTE O MNpaBy Kao MPOCTOj unMkeHWUM npeosnahyjyhe je Kako Mehy
npaBHMM TeopeTnyaprmMa, Tako 1 mefly nanumma. M 0ok nanuy cxearajy npasBo Kao CKyr
3aKOHa U npeuefeHaTa Koju cafpyke npasuia 3a CBaKy KOH(IMKTHY CUTYyaLujy KOjy CYA
mMopa [a peluasa, AOT/ie Cy TEOpeTM4apu CBECHW UMHEeHWLE Aa MOCToje nuTaka Koja
HWUCY perynucaHa npasoM. Y cryyajy fa 3a ofpefeHO NMuTarbe KOoje 3axXTeBa pellere
nyTeM 3BaHWYHE CYACKE OAJTyKe, He NOCTOjU HMjeHO NPaBW/IO Y 3aKOHY WUV NPETXOAHO]
CYACKOj o4Nyum wnu cy npasuna HeogpeheHa wav HejacHa, Cyf4 OHAa mopa cny4aj fa
pewn Tako WwTo he Aa NpUMMeHW CBOje AUCKPeUMOHO oBfawhere. AKO He MOCToju
HMjeAHO NPaBHO NPaBW/IO 3a KOHKPETHWU Cny4aj, cya he NOnyHUTU NpasHMHY Tako LUTO
he CTBOpMTM HOBO NpaBW/IO, a aKo je MpaBWIO HejacHo, cya he ra CBOjOM OAJ/lyKOM
npeumsnpatn.’®  Mnak, o0BakBO npeoBnafjyjyhe CTaHOBWWTe Mefly mpaBHUM
TeopeTnyapuma He rOBOPU y NPUIOT CTAHOBULLITA O NMpaBy Kao NPOCTOj YnkbeHnum. Kako
je y npeTxofHoM aeny objallweHo, [JBOPKWMH 3acTyna CTaB [ja Y HaBefeHUM Ciy4vajeBrmMa
CY[ CBOje O4J1yKe 3aCHMBA Ha MPaBHUM MPUHLUMNMA KOjU CBOj ayTOPUTET YECTO Lipre 13
CBOje Mopa/iHe cagpXKuHe. Takohe, npuxBaTakeM CTaHOBMLUTA O MpaBy Kao MpPOCTOj

UnMeHULY, BNadajyha Teopuja He MOXe AaTh NPUXBAT/bMB OAroBOP 360r Yera CyqoBu Y

%7 ponan [1BopkuH, ,,LlapcTeo npasa“, cTp. 17.
258 Seott Shapiro, ibidem.
%9 ponang, [lBopkuH ibidem, cTp. 19.
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HEKOM TPeHyTKy, Kao Y ciyyajy Brown, paguKasiHo gpyrauuje npumetbyjy ncta npasmna
M KaKo Ce OAJyKe [OHEeCeHe Ha OCHOBY WCTOr MpaBHOr TMpaBWfia MOTY TOMMKO

pas3nnkoBatw.

[BOPKMH aprymeHTyje aa Bnagajyha Teopuja Huje cnocobHa fa Nnpy>xu afekBaTHe
OAroBOpe Ha OBa M jol MHOra fpyra nuTtawa, 3aT0 LUTO je nMpuxsBaTuia CTaHOBULUTE O
npaBy Kao MPOCTOj YMHEHULWM KOje Kaxke fa je ,,MpaBO MCTOPMjCKa YMkeHMUa Koja
HWKaga He 3aBucy o Mopana“.?® MpuxsaTarbeM TOr CTAHOBMLLTA, 0f6Mja ce MOryhHOCT
TeopuWjCKOr Hecnarara O rpasy, jep NpeMa HeroBom NnpBoM e/IeMeHTY, OCHOBY Npasa Ccy
npuxsaheH KOHCeH3ycoM Mehy 3BaHWYHMLMMA, Ma TaKo He MOXEe BUTK Hecar/siacHoOCTU
y TOM Morfnegy. JeavHa CMWCNIEHA HecarfiaCHOCT O MpaBy MOXe 6utu y mnornegy
nocTojarba WM HenocTojarwa NPOCTUX UCTOPUJCKUX YMHEHMLA, LUTO CYy 3amnpaBo YuCTO
emnupujcka Hecnarawa. [la 6 ocrnopuo CTaHOBULLUTE O MpaBy Kao MPOCTOj YMHEHULMN,
KOja HMje KapaKTepuUCTMYHa camO 3a MpaBHU MO3MTMBM3aM, Beh W 3a Apyre BpCTe
npaBHMX Teopuja, [BOPKWMH Ce, Ka0 U Yy LECKPUMNTMUBHOj KPUTULM, MOCBETUO aHav3u
Mo3HaTUX TeLKMX Cny4vajeBa. Ha 0BOM MecCTy yKpaTko he GUTU M3/10KeHa [Ba Taksa

cnyuyaja.

MpBu cnyyaj no3Har je kao Snail darter case. Konrpec CA/ je 1973. rog ycBojuo
AKT 0 YrpOXeHV/M BpcTama ca HaMepoM 04yBara OU/BHOT M XKMBOTUHCKOT CBETa. TUM
aKkToM 61no je npeasufeHO fJa CekpeTap 3a YHYTpallke Moc/ioBe YTBPAW NUCTY BpCTa
unju 6K onctaHak Morao ga Oyfge YrpoXeH YHULUTaBaHEM HUXOBUX MNPUPOAHMX
CTaHWLWITa, Kao W fja 3axTeBa Of CBMX BNagvHMX Tena fa npefy3Mmy notpebHe mepe Kako
MpPojeKTU Koje 0f06pe, (PMHAHCUPajy WK CrpoBoLe He OM yrpoXkasasin ONcTaHak TUX
BpCTa. Y Bpeme fAOHOLIeHa TOr akTa, rpyna 6opaua 3a o4vyBakbe NPUPOAHE CpeauHe
YCNpOTUBW/A Ce peann3aumnjyu npojekTa nsrpagwe 6paHe Koje Cy CNpOBOAW/IE BNacTy
[onnHe TeHecn (Tennessee Valley Authority, y pabem Tekcty TVA), jep 6u ce
3aBPLUETKOM n3rpagte opaHe (y To BpeMe BpeaHe Bue og 100 muavoHa gonapa) 6UTHO

Hapy)xune reorpacke OAnMKe Te 06/1acTU. Kako hMxoBa 60pba HWje MMmana MHOro

260 | hidem.
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n3rnefda Ha ycnex, oHM cy aHraxosain [ejsuaa ETHuepa (David Etnier), 6uonora v
npoecopa YHuBep3nTeTa TeHecK, Aa UCTPaXKM PeKy Ha Kojoj je rpaheHa 6paHa 1 OH je
NPWIMKOM UCTPaXMBara OTKPWO A0TNe HEero3HaTy BPCTY peyHe pube Koja je Ha3BaHa
snail darter (Percina Tanasi).”®* Mo oTkpuBatby HOBE BPCTe, OHM CYy YBeannn cekpeTapa
[a puby snail darter yBpCT! Ha NIMCTY YrPOXKEHNX BPCTA, Aa 61 HaKOH Tora nokpeHynu

MOCTYMNaK NPOTUB 3aBPLLETKA U3rpajithe OpaHe.

MocTynak Koju je BOMeH camo je YCrnopuo u3rpagwy OpaHe M pafoBu HUCY
noTnyHO obycTaB/beHU. TVA cy TBpanne fa AKT 0 YIPOXEHUM BpcTaMa He 61 Tpebano
[ia Ce O[HOCM Ha MPOjeKTe KOju Cy 0A06peHN, (PHAHCKUPaAHW U CKOPO MOTMYHO 3aBpLUEHN
Mpe HEeroBor AOHOLLEHa, OLHOCHO, Aa AKT He 61 Tpebaso TymaynTn y CMUCHY [a ce
3abpaHu [0BpLUETaK CKOPO 3aBplueHe OpaHe. Y Mpuior HhUXOBE TBPAHE WLLIE CY U
aKTMBHOCTM Haf/1IeXXHMX KomuTeTa KOHrpeca, Koju Cy 3ay3enM UBPCT CTaB MpOTWB
crnacaBarba MasieHe pube 1 Koju cy, 6e3 063upa Ha Of/IyKYy CekpeTapa 3a YHyTpallhe
nocnose, 0406pvnn HoHAO0BE 3a 3aBpLLUETaK NPojekTa. KoHauHo, 1978. rod. cnyvaj ,,TVA

vs. Hill“ gocneo je go BpxoBHor cyaa.

BpxoBHM cyf je npernacaBaweM [AOLIA0 A0 OANYKE Aa Ce pajoBu Ha 6paHu
obyctase. CtaB BehuHe cyauja M3Heo je lpeacegHuk cypa BopeH Byprep (Warren
Burger). OH je y 06pa3fioXxery MCTakao [a 3ayCcTaB/barbe MpPojeKTa CBakako MnpeacTas/ba
OrpoMaH yTpOoLLaK CpeAcTaBa M3 jaBHUX (POHAO0BA M [a U3 MONMTUYKE NEpCreKTMBE TakBa
o4/lyka cyfa He 6u morna fa 6yge onpasfaHa. C gpyre cTpaHe, OH je McTakao fa
BpxoBHY cyf Hema npaBo Aa oAbuje Aa NPUMEHN cacBMM jacaH TEKCT 3aKOHa, CBe U Aa
cmartpa fa 13 TakBOr 3aKOHa MOry fa npoucxofe npase becmucnuue. ,,Huje Ha Hama“,
pekao je, ,,4a Harahamo ga nm 6u KoHrpec n3meHMo CBOje CTaHOBMLUTE fa je oapeheHe
forahaje npedBMAeo, a jolwl Mawe fda Yy TOM MOrMedy HEeWTo uMHUMo“.?%? Y
06pasznoxewy, cyanja byprep ce BOANO aKOHTEKCTYa/IHAM TyMayereMm, Tj. TyMayetem

KOjI/IM Cé 3HayeHwe peyvn rnposepaBa M3BaH KOHTEKCTa KOjl/I MpPon3nasn n3 TEKCTa 3aKOHa.

%! Byan Robert Jay Goldstein et alia, ,,American Aquarium Fishes“, Texas A&M University Press, 2000,
CTp. 291 n farse.
%62 ponany, [lBopkuH, ibidem, cTp. 31.
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MoWTO Y KOHKPETHOM C/yyajy ped ,,crpoBogmMTu® (carry out), BaH KOHTEKCTa 3aKOoHa
MMa CaCBUM jaCHO 3Hayewe W Ja y wu3pasy ,,CNpoBOAUTM MNpojekaT” HopMasHO
nofpasymMeBa noyeTak balll Kao M HacTaBaK HEKOr MPOjeKTa, OHAA Cy TO 3HaYere mopa
npunucaTn Toj peun, cem ako je mMoryhe gokasatu Aa je 3aKOHOAaBaL, Y CTBapW, XKeneo
CynpoTHo. Kako 3akoHOfJaBHa MWCTOpWja Koja je npeTxoawna Yyceajaky AKTa 0
YrpoXKeHMM BpcTama TO He nokasyje, Beh ynpaBo CynpoTHO - aa je KoHrpec »eneo ga
YIPOXXEHUM BpCTama MpYy>XU BUCOK CTeneH 3allTUTe CBeCTaH LieHe TakBMX CBOjUX
04/1yKa, cyavja BopHep je pe3oHOBao Aa je TMM OMWTUM Lubem obyxsaheH n snail

darter nako 61 HeroBo cracaBatbe NpeAcTaB/baso OrpoMaH yaap Ha jaBHe (hoHA0Be.

Cygauja Jlync Mayen (Lewis Powell) je 3ajefHo ca jow jefHUM CyamjoM 13[BOjUO
MULWbere. OH je Hariacmo fa CyaoBu NPUINKOM TyMayerba 3aKOHCKUX TEeKCTOBOBA He
Tpeba fa M3BOAe ancypiHe 3ak/bydyke, CeM Yy Clyyajy Kaja ce MOXe [oKasaTu ja je To
6una cTBapHa Hamepa 3aKOHOAaBLA. Y KOHKPETHOM Cfydyajy, oA/lyka fda ce obycTase
pafoBM Ha CKOPO NOTMYHO m3rpafheHoj 6paHn BpeaHoj Buwe of 100 muamoHa fonapa Aa
6u ce cnacna jefHa mana 6e3HavajHa prba, a 6e3 jacHor nokasartesba ga je KoHrpec tako
HewwTo 3aucta 0f4obpuo, 6u npeAacTas/basia npaey 6ecmucnuyy. 360r Tora je cyguja
Mayen uctakao mMuLL/bewe Aa je obaBe3a cyda fa YCBOjU Tymauewe Koje ,,6ap mano

0firoBapa HeKoM 06/IMKY 34paBor pasyma 1 oniuTem Aobpy*. %

3a pa3nnKy of ynpaso OMWCAHOr Cfiyyaja KOoju je pelleH Ha OCHOBY 3aKOHCKMX
0Apeadwn, Apyrn cnyyaj ce 04HOCKM Ha MPUMEHY MpeuefeHTHOr Mpaga, Tj. Ha npaswna
KOja Cy NocTaB/beHa paHUjuM cyackum ognykama. Mocnoha Meknadnund (McLoughlin) je
19. oktobpa 1973, y 18 yacoBa, JOK je 6opaBuna y CBOjoj Kyhu, npummna BecT fa cy

YNaHOBW HEHE MOPOANLIE A0XMBENN TellKy caobpahajHy Hecpehy. Ogmax je otuwna y

%3 | bidem, cTp. 32. Llena cTBap OKO M3rpafme 6paHe 3aBpLLUEHa je Tako Aa LWTo je KOHrpec, unju cy MHorm
YynaHoBM 6unM GecHW 360r oBakBe Of/lyKe BpXoBHOr cyfa, YyCBOjUO amaHAMaH Ha AKT O 3alTUTK
yrpoxeHux Bpcta (Baker's amendment), Kojum je yCTaHOB/bEH M3Yy3eTaK 3a HaBefeHW Mpojekar, WTo je
omoryhuno 3aepLuetak marpagme 6paHe. Snail darter je vnak cnaweH MOWTO je ycneo MOKyLlaj fa ce
3anaTtv y pyrum amepuukuM pekama.
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60nHMLY rae je casHana fa joj je khepka nogserna nospegamva, JOK je cynpyra u Tpoje
ocTasle JeLe 3aTekna y BeOMa TELUKOM CTawy, LUTO jy je [LOBeo A0 HepBHOr croma. Ha
CaBeT CBOr aflBOKara Koju joj je Mpefoyno fa Cy eHrnecku cynosu gocyhmnsanv HakHaze
3a NpeTpr/beHe MCUXMYKe MaTwe NMuMMma Koja cy cBoje GnuMcke pohake Bugenn vy
TEeLIKOM CTawy nocne Hecpehe, rocnofha MeknagnnH og/iyuunna je ga Ty>u Bo3aya unju
je Hemap Mnpoy3poKoBao Hecpehy, Kao 1 apyre y4eCHUKe KOju Cy Ha pasninyunTe HaumHe
OvNN yK/bydeHn y TparudaH pgorahaj. Y paHujum crnydajeBuma, cyq je gocyhusao
HakKHafje mumuma Koja cy ce 3aTeksia Ha MecTy Hecpehe 1im cy ce Ty nojae/buBaa nocne
HEKO/IMKO MWUHYTa, C TUM [a je Yy jeHOM cny4ajy u3 1967. HakHaga 6una pocyheHa u
Ny Koje Huje 6uno y 6anckoM cpoAcTBY ca XXpTBaMa. CacTaB/bajyhu Ty)K6eHU 3axTeB,

agsokar rocriohe MeknamH ce No3Bao Ha OBe C/lyyajeBe Kao MnpeLeseHTe.

Haueno npeuefeHTa Hafaxe Cy4oBMMa [a Y CIMYHUM CNyvajeBUMa Criefie paHuje
cyacke ognyke. OHO LWITO NpeAcTaB/ba NPo6siemM ¢ NPUMEHOM Hauyena npelejeHTa jecte
OAroBOp Ha NuTake Kaja ce MOXe cMaTpaty ga noctoju notpebHa cnnyHocT. HujeaaH
C/lyyaj HWMje MAEeHTMYaH Ca HEKMM paHujuUM, an ce NpaBHULUM cnaxy Aa 6e3 063upa Ha
pas3finKe, CIMYHW CNy4ajeBn fene CyLITUHCKe enemeHTe. Cyf Koju je npsu NocTynao y
cnyyajy MeknaimH, cmatpao je Aa ce MpeuefeHTU KOju Cy HaBefeHW Yy TY>X6eHOM
3axTeBy, CYLUTUHCKW pa3nnKyjy of cny4aja rocnohe MeknahnunH. Cyg je uctakao fa je y
TUM MpeLeieHTMMa HakHaja 3a AyLLeBHe naThe AocyhmBaHa nMumMMma Koja cy ce 3aTekna
Ha MecTy Hecpehe, oK je rocrnofa Mekiag/vH WOK JoXMBena y 60/HULM, OKO [Ba cata
nocne Hecpehe. MNowTo cydoBu crege NpuHUMN common law-a fa fvua Koja genyjy
HenaX/bMBO MOTY [ia OZroBapajy camo 3a LUTETY HaHeTy pyr1uMa Koja ce pasymMmHO mora
npeasuaeTy, noctynajyhu cyg 6mo je Muwsbera Aa je pasnuka mehy cny4vajeBuma Beoma
3HayajHa, 3aT0 LWTO 6V pasyMHO NuULE MOrN0 NPeABUAETU MCUXMYKe naThe OIMCKMX
CpoAHMKA Ha camoM MecCTy gorahaja, aim He M MNaThe Majke Koja ce ca nocneguuamMa

Hecpehe cycpena y 60MHMLMN.

MpoTUB 0BaKBe OfTyKe MPBOCTEMEHOr Cyfa YNoXeHa je »anta. XanbeHu cyp

(Court of Appeal) noTtepavo je npecyfy v of6aumo anby, aim Ha OCHOBY MOTMYHO

145



Apyradvje aprymeHTtaumje y ogHOCY Ha OHY KOjy je ucTakao npsocTeneHu cyd. OH je
cmaTpao Aa je 6uno pasymHO npefsuaet fa he majka Ha BeCT 0 Hecpehu nojyputu y
60MHMLY 1 fa he NpeTpneTy LWOK Kaj ca3Ha 3a CMpT Khepke v BUAM TELWKO rnospeheHe
ynaHoBe nopoauLe. XXanbeHu cyf HUje cmMaTpao fa je Ta pas/imka CyLUTUHCKA Y Of4HOCY
Ha paHuje cny4ajeBe, na je Xanby oabuo ca NoMTUYKKX aprymeHara, obpasnaxyhu ga
O6M npusHaBake 3axTeBa rocnofe MeknaiMH NPOU3BENO 3HaYajHE HeXesbeHe
nocnefuue Ha ApyLUTBO Kao LenuHy. Te nocneguue 6u ce ornegaie y nosehawy 6poja
napHuua 360r MNPEeTPr/bEHNX MCUXMYKUX MNaTwy WTO 6M 3aTpnano cynose, AOK Ou
npoLIMprBakbe YCTaHOB/bEHOI NpaBu/ia U Ha Cy4ajeBe [OXKUB/bEHOI LUOKA BaH MecTa
Hecpehe OTBOPWIO MOFYAHOCT HajpasIMUMTUjUM 310ynoTpedaMa 1 UCTULaky NaXKHUX
3axTeBa. CBe TO OM 3Ha4ajHO MOAMINO LIEHY OcCuUrypara 0f, ayTO-OArOBOPHOCTU W
BEpOBaTHO OHemMOryhuno cMpomallHWjUM YaHOBMMa [pYLUTBA A Noceadyjy U Kopucrte

COncTBeHe ayTOM06I/Ier.

Mocnoha MeknadinH ce KOHa4HO anuna Jomy Jlopaosa, Koju je je4HornacHo
O4/1y4M0 fa MOHULLTU OA4/TYKY U Ha/lOXK1 MOHOBHO cyhewe npes XXanbeHum sehem. Mako
je ognyka buna jegHornacHa, /IOPAOBU Ce HUCY CNOXKWAM Yy MOrnesy OHora LWTo cy
Ha3Ba/u ,,IpaBMM CTaTycoM npasa“ (true state of the law).?®* JegaH feo tix je cMaTpao
fa MOMMTUYKKN pas3nos3n Mory 6utu onpefesbyjyhv y OLroBOpY Ha nuTawe fa v je
ofpeheHn cny4yaj cnmyaH HEKOM paHujeM M Aa TW pasnosn, y ogpeheHnM cuTyaumjama,
onpaBAaBajy CTaB cyfa fa HNp. He MpOLWMpW MO/be OArOBOPHOCTU. A, OHWU HUCY
cMaTpasim fa cy MOMMTUYKU pas3fios3n [OBO/bHO Y6ef/bMBWM Yy [aTOM Cryyajy, ma cy
046w aprymeHT XXanbeHor Beha Kako npeTn onacHOCT 0f yBehaBarba 6poja napHuMua,
HarnacvBLUM [ja CyA40BM MOpajy pa3/IMKoBaTU CTBapHE Of NTAXKHUX TY)XKOeHnx 3axTeBa. C
[pyre cTpaHe, fiBa /iopAa Cy M3Hesa cacBUM Apyradunjy aprymeHtaumjy. 3a pasnvky of
cyavja XXanbeHor cyga W CBOjUX Kofera /opAoBa, OHWM Ce HWUCY CIOXWIM Aa ce ca
NOMIMTUYKUX pa3fiora yonwTe Mory ocropasaTy onpasfaHn Ty>X6eHu 3axTeBu. ,, Tpeba

cmMaTpaT fa ce MpeLefeHTU MOry PasfvKoBaTuW, Kasann Cy OHU, CaMO ako MOpasiHu

%4 | bidem, cTp. 37.
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NPUHLYMNN, KOjU CY, CMAaTpa ce, MPeTNOCTaB/beHM Y PaHUjUM CyuajeBUMa, HIACY, 13 HEKOT
pas/fora, MPUMeHMBA 1 Ha TyXUoLa. AKO MPUXBATUMO fa je NaTa HaHeTa Majun Y
BOMHULM HEKOMMKO YacoBa nocne Hecpehe 3a HEOMPE3HOT BO3aya LLTETa Koja ce pa3yMHOo
MOrna NpedBUAETW, OHAA Ce He MOXe YCTaHOBUTW pa3nnka uamely ABa cnydaja ca
CTAHOBMLLTA MOPa/THUX MPUHLMNA. He MOXe ce, Kaxy OHW, npeTpnaHolhy cygoBa uam
MopacTOM LieHa OCWrypara ayToMoGuna Of OfFOBOPHOCTM, KOMMKO FOf OHU 6Gum
HErMoBO/bHM 3a 3ajefHULY Y LieIMHW, ONpaBAaTh of6ujarbe Aa ce CY/ACKOM MPecy/oM
ocTBape Beh paHWje Mpu3HaTa M OCTBapeHa WHAVBWAYyalHa npasa U o6asese”.?®
Je[JHOCTaBHO, OHU CY TBPAWAN @ MOMUTUUKM apryMeHTW Urpajy CBOjy BeOoMa 3HauajHy
yYNIOry y 3aKOHOZABHOM MPOLIECY, an He M Yy NpoLiecy npecyfuBatba, jep cy y NuTamwby

OWTHO pa3MunTe BPCTe MpoLeca, Yumja je CBpPXa, Takohe, cacBUM pasimunra.

AHanusupajyhn oBa [Ba Mo3HaTa TellKa Cnyyaja, Ka0 M HEKOIMKO [PYrux,
[IBOPKVH je pa3Bno yoea/bMBY apryMeHTauujy NpoTyB NpuxeaTaka CTaHOBULLTA O MpaBy
Kao NpocToj 4mkbeHMuUW. MoyeTHU Kkopak [IBOPKWMH je HauMHWO ocnakbajyhum ce Ha
TEPMUHONOTWjY Y Npecyan cnydaja ,,Riggs vs. Palmer”, o kome je 6uio Buwe peun y
NMPeTXo4HOM Aeny paja, Te je Ha OCHOBY aHaM3e KopuwwheHe TePMUHO/OTUje U3HEOD CTaB
[ia je HEeOnxo4HO HanpaBuTW pasnnKy M3Mehy ABa 3Hauewa peun ,,3aKoH“ (statute).
lMoBnavewe Te pas/vKe je HYXXKHO Aa 6u ce pasymenie cuTyauuje y Kojuma ce npaBHULM
KOju MMajy TEKCT UCTOr 3aKOHa ucnpep cebe, He MOry cariacUT 0 TOMe LITa OH CTBapHO

3Hauu, Koje MPaBo OH 3amnpaBo CTBapa.

MpBO 3HayeHe peym ,,3aKOH* ONUCyje 3aKOH Kao 3BaHWYHU AOKYMEHT, Hajueluhe
Kao /IMCTOBE nanupa Ha Kojuma cy ofLitaMmnaHe ogpeheHe peyun Koje npeg cobom nmajy
4/aHOBWM 3aKOHOZABHOI Tefia Kafja rnacaweM YcBajajy Taj LOKYMEHT Koje ce [OoLuHuje
06jaB/byje y 3BaHUYHOM rnacuny. [pyro 3Havewe ce ynotpebsbasa ga 6u ce ,,onncano
NpaBoO Koje je CTBOPEHO YcBajarbeM TOr AoKyMeHTa“.”® AprymeHTyjyhu y npunor

OBaKBOrI pa3,qBaja|-ba 3Ha4YeHa peyn 3aKoH, [IBOPKNH ce M03Bao Ha aHaIN3y KbMXKEBHUX

%3 | hidem, cTp. 37-38.
%6 | hidem, cTp. 26.
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[lena, Kao jedHe Apyre BpcTe TekcToBa”®’

(Ha oBOM MecTy he ca UCTOM CBPXOM 6UTK
NCKOPULLNEH pa3finunT NpumMep of OHOr Koju [BOpKuH Hasoam). OfpeheHo KbKEBHO
[ieNo ce Ha NPBOM MeCTy Mopa nocmarpartu Kao y ogpeheHoj (hopMu 3anmcaH HU3 peyn.
[a 61 ce TeKCT fasbe aHaNM3MPa0 Kao KMXXEBHO [eno, NOTPebHo je, ca ofapefeHe Tauke
rnefviTa, pasymMeTy 3anmcaHe peur v JaT UM Heku cmucao. MpBu Kopak Hajyelhe
HMje nNpobsemaTyaH 1 Tako Ce, Ha NPUMEP, CBU KHUKEBHU KPUTUYAPW CNadXy [a TEKCT
Koju je nog Hacnosom ,,INpokneTta aBnuja* yobnuumo Viso AHApwh, nNpefcTaB/ba poMaH y
NnpaBoM CMUCNY Te peun (TEKCT je HamucaH Yy npo3un, o6jaB/beH je, Mo ¢opmMu K
CTPYKTYpW npeAcTas/ba poMaH UTA.). [Apyrv Kopak je 3HauyajHO KOMM/IMKOBaHWUjK, jep je
Mehy KiMXEBHUM KPUTMYapMMa CMOPHO 0 YeMy pOMaH 3arnpaso roBOpM W LITa OH 3HauM.
Hekn kputnuapu cmatpajy fa je y nutawy UCTOPUJCKM POMaH KOjU KpPO3 BEPHWU OMuC
Mehy/byCKMX OfHOCA Y jefHOM MpayHOM 3aTBOpY, [oyapaBa Tajallwe CTawe Y
OTomaHCKOM uapcTBy. [pyrv Majy pasinunTo MULLbEHE U 06pasnaxy fa je y nurarwy
pOMaH Yy KojeM ce ayTop 6aBv MCUMXOJIOLIKNM OAHOCMMA U NpoduavmMa /byan Koju ce
HecpehHMM CMIeTOM OKONMHOCTM Hahy Yy jefHO] TelKOj M HEeHOpMasHOj CUTyauuju.
Tpehu, nak, pomaH pasymejy kao AHApuheB HeABOCMUC/IEH CTaB O MoLlacTMma
ayTOKPAaTCKUX pexuma, rhe je 3aTBOpCKM amMbujeHT McKopuwheH Kao jacHa meTtadopa,
[OK je cMeLUTarbeM pagwe Yy Aaneky npowusoct, AHApuh CTBOPUO MOTPeOHY AMCTaHLy
HY)XXHY [a 61 0CTao BepaH CBOM CTWNY 036W/LHOT, a HeHaMeT/bMBOr npunoBedaya.?®®
OBaj Apyrv Kopak nokasyje fa Mehy KpuTuyapyma MOXKe MocTojaTv HecarnacHoCT O
TOMe LiTa peyn cabpaHe y jefHOM KHMXEBHOM TEKCTY CTBApHO 3Haye U Koju je npasu

CMKUCao TUX peyn.

AHanusnpajyhu TepmuHonorunjy cyamje Epna koju je nucao obpasfoxere Yy
cnyyajy ,,Riggs vs. Palmer”, [1IBOPKNH je 3ana3vo Kako je OH MOAeNno 3Hauyere jefHe
ncte peun Ha aea cmucna. Cyamja Epn je pasnvkosao coBo 3akoHa (letter of the statute)

1 npasor (cMucna) 3akoHa (statute itself). Kao WwTo HaBeAeHW NpuUMeEpP U3 KibXKEBHOCTU

%7 0 cnMyHOCTMMA 1 pasnMKama u3Mely MpaBHOT Tymauera W TyMauetha KHVKEBHUX [ena BuUau
feTtasbHuje y Ronald Dworkin, ,,A Matter of Principle®, cTp. 146-166.

8 OBa BpeMeHCKa [AMCTaHLIa je BEpOBATHO cadyBasa ayTopa 1 0f opeReHIX HeMpUjaTHOCTK, ako ce Ma y
BUAY NONUTUYKM aMBUjeHT Y KOME je poMaH HacTao.
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C/TMKOBMTO rOBOPY, a LUTO Ce Y 0ApeheHoj Mepy MOXKe OGHOCUTM U Ha JypucrpyLeHuujy,
yBeK MoCToju noTpeba Aa ce 0TKpMje NpaBo 3HaYeHe peun 1 CMUCIa HeKOr TekcTa. Mnak,
oBae 6wM Mopano fa ce 3aycTaBuM nopehewe un3MeRy KhWKEBHE KPUTUKE U
jypvcnpyaeHumnje, jep je Kputuyapuma [03BO/bEHO Aa Ce 3HayajHO Pas3fIMKyjy Yy CBOM
LOXUB/bAJY KrVKEBHOT aena. Kaga je npecyhuBamwe y nutamwy, cyauje 6u mopane fa
3Hajy LWTa je MpaBO Y KOHKPETHOM cfy4ajy. Y Ty CBpXy, notpebaH UM je Heku
WHCTPYMEHT, HEKA METOZO0/IOLIKA TEXHMNKA Kako 61 y peunMa 3aKoHa, MPOHALL/IN HEroB
npasu cmmcao. To CpeAcTBO [BOPKMH HasuBa TeOpPUjOM O 3aKOoHoAaBcTBY (theory of
legislation), Koja je Hy)XKHa fia 61 ce peun Koje nate Of HEKOI CEMaHTUYKOr HeaocTaTKa
(aBOCMUMCNEHOCT, HEOAPeheHOCT, HejaCHOCT 1 C/1.) NpaBWIHO pasymese. Mopes osora, Ta
Teopuja je NMoTpebHa M y Cnydvajy Kafa Cy peyn 3aKoHa CaCBMM jacHE O YeMy Cy4aj
yHyka EnmMepa neno cBefoum — mMako cy peun 3akoHa O TecTamMeHTy 6une npeLumsHe,
CyZvje Koje Cy OofyyMBasie 0 NpaBMma CTpaHaka y criopy, Hucy 6une cariiacHe o ToMe

KaKaB ,,MIpaBM 3aKOH" MPOK3Nasn U3 jacHor ,,cnoBa 3akoHa“.*

HepocTatak ynoTpe6/bvBe Teopuje MocebHO je yourbuB Yy cnyyajy ,,TVA vs.
Hill*. Cyaunje byprep v Nayen cy 6une carnacHe rotoBo y CBEMY — ja AKT 0 YTPOXKeHUM
BpcTama M3 1973. rof. jecTe Baxehu 3akoH, fa OW 3aycTaB/batbe M3rpafre OpaHe
MpeLCcTaB/ba/lo OTPOMHY LUTETY MO OMWWITE WMHTEpece, YaK M ako Ce OYyBawe jefHe
XWBOTUHCKE BPCTe Yy3Me Yy 063up, pga KOoHrpec Huje vMao y BUAY OBaKBY
npobnemMaTnyHy cuTyauujy kaga je msrnacao AKT. [lakne, OHW Ce HUCY CMOPWIU OKO
JaCHUX unkeHnLa 1 obojuua cy cmatpana fa cyf Tpeba fa NpUMeHU 3aKOH, anv HUCY
MOT/IN [1a Ce C/I0XKe KakaB je Nnpasy CMM1CA0 3aKOHa CafipXXaH y CaMOM TEKCTY 3aKOHa, Tj.
,KaKBO je npaBO CTBOPeHO ogpeheHuMm TekcTom“ (what law is made by a particular
text).270

Cnyuyaj MeknanvH je Takohe ersemnsiap TEOPWjCKOr Hecarnarawa O npasy. Y

CTaBoBMMA 4naHoBa [loma JlopaoBa, HWje MOCTOjana CarfacHoCT Yy Mornedsy ynore u

%9 ponang [1BOpKuH, ,,LlapcTBo npasa®, cTp. 27.
1% | hidem, cTp. 33.
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3Ha4yaja NOMMTUYKMX pasfiora C jefHe, U MOpPasHUX MNpUHUMNA, C Apyre cTpaHe. be3s
0631pa LTO Cy NPUIMKOM Of/1yurBarba JIOPLOBM [OLIMN [0 UCTOT 3aK/byyKa, OCTaso je
OTBOPEHO MNUTake Kako OHM pasymMejy OCHOBe MpaBa. [la /in Te OCHOBE YMHe caMo
3aKOHOAABHWN aKTW W MNpeLefeHTH. 3allTo Ce Yy HhUXOBOM TymMauewy /iako NpernosHaje
HecarnacHoCT Yy Be3W C HayesioM npevefeHTa. MNogpasymeBajy M OCHOBe Npasa, Mopes,
HaBefleHOr, W MNOMUTUYKE pa3fiore WAM, Nak, MopasHe npuHuMne? Ha Koju HauvH
MOMTUYKN Pa3No3n W MOPa/IHW MPUHUMNKM YTUYY Ha MpaBa M 0b6aBese CTpaHaka Y
cnopy? Ja nu cy oHn obase3syjyhu 3a cya? [BOPKMH CMaTpa Aa CBa OBa MuTawa Koja
Myye cyamje NpuanKom npecyfhmBara TELWKMX CyyajeBa HWUCY Y paBHW eMnupujcke
HecarnacHocTu o npasy, Beh ga oHa NpeAcTaB/bajy TeOpMjcKa Hecnarawa O OCHOBaMa
npaBa Ha Koja No3unTMBM3aM Kao NPOCTO-UMEHMYKA Teopurja 0 NpaBy He MOXE [a NPYXK

Ba/baHe OfirOBOpE.

1. 3. Mo3nTmBM3amM Kao ceMaHTUYKa Teopuja

AHanunsnpajyhu nosHarte cny4ajese 13 Cyfcke npakce, JBOPKUH je nokasao ga ce
CyZMje YecTO He ClliaxXy OKO OCHOBa npasa. Tako y oba HaBefieHa Cny4aja, Cyauje HUCY
MoKyLlaBasie [a OAroBOpe Ha NuTarke Kakeo npaso Tpeba fa byde u fa 'y TOM norniesy
yHanpehyjy npaeo, Beh Aa 0Arosope LUTa MPaBO jeCTe Y KOHKPETHMM Cly4ajeBuMa.
Opgrosapajyhn Ha TO nuTake, OHWU HWUCY MOMW fa MOCTUIHY CarflaCHOCT, LUTaBuLLE,
HMX0Ba CTAHOBMLLUTA O TOME LUTa je NpaBo buia cy NPUANYHO pasinmyuTa. Y cnydajy
Snail darter, cyanje byprep u Mayen cy 6unm carnacHu y cBemy, CeM y MuTamwy Koju je
MCnpaBaH HauMH Tymadewa W MpuMeHe akata KoHrpeca. Y [pyrom cnydajy, MHoOre
cyamje Koje cy npecyhusane cnyyaj MeknaanH cy nvane noTnyHo pasinynTe CTaBoBe
0 CHa3W 1 NPUPOAV NpeLiefeHTa Kao M3Bopa npasa.>’* OBe UMHEHNLE Koje Cy Y TeLKUM

C/lyyajeBMMa MOTMYHO OuMrNedHe, YyKasyjy fAa Mefly cyavjaMa Kao [ApXKaBHUM

21 | bidem, cTp. 47.
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3BaHWYHMLMMA He MOCTOjU CarnacHOCT LITa Y HMWUXOBOM MPaBHOM CUCTEMY 3arpaso
npeAcTaB/ba OCHOBE MpaBa, Na CXOAHO TOMe, Mehy HbUMa He MOXe MocTojaT Hu
carflacHOCT OKO Tora Koje Cy npaBHe ofpefibe Y KOHKPETHUM C/lyyajeBMMa TauHe, a Koje
HUCy. Jpyrum peyrMa, HecarnacHOCT OKO NuTarba NpaBa y KOHKPETHUM crydajeBuma (La
NN n3rpagry 6paHe Tpeba v He Tpeba HacTaBUTU UK ga nm rocnofha MeknadivH nma
npaBO Ha HaAoOKHafLy 3a MpeTpriybeHe [ylleBHe MaTe), HernocpegHO MnoTude of

Hecar/1aCHOCTU OKO OCHOBa lpaBa.

[IBOPKMHOB 3aK/byyak y Be3n C TEOPWMjCKOM HecarnacHoluhy o npaBy AMPEKTHO
norafa rnaBHW HayK CaBpPeMEHOr MO3WTMBM3MA, HayK KOju Of XapTa Ha OBaMo
npeacTaB/ba jeAHY Off HeroBMX TeMerbHUX METOMO/MOLLKUX MpPeTnocTaBku. Taj Hayk
ONINYEH je y CTaBy Aa je NMpPaBoO KOHBEHLMOHANHE NPUPOAE, Tj. CTaBy fa Mely ApXXaBHUM
3BaHWYHMLMMA MOCTOjU CarnacHoOCT Yy MOrfedy UvbbeHWLA Koje npeacTaB/bajy
KpuUTepujyMe 3a WAEHTU(MKOBaE MpaBa. TW KPUTEPUjYMU ONUYEHU CY Y je[HOM
KpajibeM TecTy MpPOBepe Bakewa KOju XapT HasMBa NpaBWiO MNpU3Hakba, a uduja
06aBE3HOCT /IEXW Y UMHEHULM [a je OHO MpYXBaheHO 0f] CTpaHe APXXaBHMX 3BaHWYHMKA.
MocTaBKa fa CBa Apyra npaBufia CUCTEMAa CBOje BaKete Lipre 13 npasuia NpusHaba,
[I0K je OHO CaMo jeAMHO OPUTHEPHO NpaBuU/o, HaBoaW [BOPKMHA Ha 3aK/bydak Kako je

CaBpPEMEHU MpaBHY NO3WUTMBK3aM Y CTBapW jeHa NPOCTO-UMHEHNYHA Teopuja Npaga.

Pasznore 3a 0By CBOjy TBphY [BOPKUH MpPOHaiasn y CEMaHTUYKOj NPUpPOAM
npaBHOr No3uTMBM3MA. paBHM MO3UTMBM3AM, YOCTANIOM Kao W [pyre HajBaxHuje
Teopwje npasa cy, npema [BOPKMHOBOM Bufjery, CeMaHTUUKe 3aTO LUTO MOKYLUaBajy Aa
NOEHTUMUKYJY 3ajefHUUKe KpUTepujyme KOje NpaBHWUUM Crefe Kaja npocyhyjy o
npasHuM ofpeabama. MNpasHULM, K0 1 BUI0 KOjU APYrY YYECHWULM Y TOBOPHOJ MpaKcy,
cnefe ofpeheHe 3ajefHUYKe KpuTepujyme Kaga ynoTpeb/baBajy Heky ped. AKO je y
nuTatby pey ,,npaBo”, OHAa NpeMa CeMaHTUUYKMM Teopujama, NpaBHULM NpUXBaTajy ucre
KpuTepujyme y 06/IMKOBakby, NpuxBaTaky 1 0f6unjarby 13pasa 0 TOME LUTa je Npaso, Kao
LITO M APYrX YYECHUUM Y TOBOPHOj Npakcu Mpuxsatajy 3ajefHuuke KpuTepujyme Kaja

ynoTpe6/baBajy HeKy ped, Kao LITO cy ,,Kyha“ uam ,,aBuoH“. JeJHOCTaBHO, ako He 6uU
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nocTtojania onwrta npuxeaheHoCT KpuTepujyma, Tewko Ou Morno 6utn peunm o
NpaBuIHOM pa3ymeBaky U3MeRy yYeCHMKa roBopHe rnpakce. Ha OCHOBY 0OBOr 3anaxarba,
[BOPKNH 1CTNYe fa 61 rnaBHM 3agaTak unosoduje npasa 610 Aa aHaM30M ynoTpebe
peun ,,NpaBo“, pacBET/N KOjU Cy TO 3ajefHNYKN KpuTepujymn. HapasHo, Mefy camum
(hmnosodrma npasa MoXke 6UTU HecarfaCHOCTU Yy Mornesy 3ajefHUYKMX Kputepunjyma,
anun, ¢ Jgpyre cTpaHe, CBM OHMW Cfiefle UCTY MPeTnocTaBKy — fa YYeCHUUM Y MpaBHOj

npaKcy Aene oapeheHn cKyn KpuTepujyma kaja KopucTe peu ,,npaso*. 2"

Tako ce, Ha npumep, Teopuja MPUPOLHOr MpaBa MOXeE MocMarTpaTn Kao
ceMaHTM4YKa Oynyhu fa npoyyasa KpUTepujyme Koju npasHULM Criefe Kaga yTephyjy da
N je Heka npasHa ogpen6da TayHa. OHa ce of NpaBHOr MO3WUTUBM3MA Pa3/INKyje Mo TOMe
LWTO nopes (hakTUYKUX YMHeHUUA, 33 3ajeflHUuKe KpuTepujyme y3uma u opgpeheHe
MOpa/iHe CTaBOBE. Y CBOjOj EKCTPEMHOj BapujaHTW KOja Ce MOXEe CBeCTM Ha cTaB Lex
iniusta non est lex*”, jycHaTypanmsam Kao cemMaHTM4Ka Teopuja Aenyje HeyBep/bWBO
nowwTo BehrHa NpaBHMKA rOBOPU CYMPOTHO — [a HenpaBefHMW 3aKOHM, MOMYyT 3aKOHa O
MPOrpecvBHOM OMOpe3nBakby, YeCTO jeCy 3aKOHW Y NPaBoOM CMIUC/TY PeUn: OHW CY [OHETU
y MponucaHoj npouesypw, npuMeryjy ce, 0 HuMa ce yobuyajeHo roBopum Kao O
3aKoHUMa UTA.2"* Y Marbe eKCTPeMHOj BapWjaHTV, jycHaTypann3am TBpAM Kako MOpas
MOXe 6UTK 3HavajaH 3a Ta4yHOCT MpaBHe ofpefde, NOCEOHO Yy CnyvajeBMMa Kaja 3akoH
JONyLTa pasnnuynTa Tymadewa, nonyT ciy4aja ca YHyKom Enmepom. Mnak, [BOPKUH
cmatpa fa je ,,u oBa 6naxa Bep3vja NpUPOAHOr npasa Heybea/bMBa ako je y3MeMo Kao
CEMaHTUYKY Teopujy O TOMe Kako CBM MpaBHULM KOPUCTE pey 'npaBo’; YMHU Ce Ja ce
cyamja 'pej cnoxuo ca cyamjom Epnom ga 6u npaso 6uno 6o/we ako 6u Enwvepy
YCKPaTU/IO HacneAcTBO, anv HUje MpUXBaTMO fAa My 3aTO NpaBo To U yckpahyje*.?”
CemaHTuuKe Teopuje, fakne, NoapasymMeBajy f[a akKTVBHM YYECHWLM Y NPaBHOj npakcw,
Cyavje W afBoKaTW Npe CBWUX, YINaBHOM MPUMEY]Y WAEHTUYHE KpuTepujyme Kaga

yTBpNYjY Aa N je Heka npaBHa oApea6a TauHa UaKM NorpeLUHa.

%2 | bidem, cTp. 40-41.

213 Bpan Munoww 3gpaskosuh, ,PuHNC 0 Lex iniusta non est lex, Mpaso 1 apywTso 2010/4, cTp. 70-73.
2" By John Finnis, ,,Natural Law and Natural Rights®, cTp. 360 1 gare.

25 ponany, [lBopkuH, ibidem, cTp. 45.
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[a je npaBHW no3WTMBM3aM jefHAa CeMaHTMYKa Teopuja Mpasa, MOXe Cce
npukasatm Ha jow Y6ei/bMBMjM HauMH. Y MeTOLONOWKOM Morneny, CTPYKTypa
CaBpeMeHOr NpaBHOr MO3UTUBM3MA Kao JOMUHAHTHE CEMaHTUYKe Teopuje, NPUINYHO je
jeqHocTaBHa — Ta4HOCT HeKe npaBHe oApeste 3aBucK 0f, 0CHOBA Mpasa Koju Cy No CBOjoj
NMPUPOAY UCTOPUJCKE YMHEHNULE, a Koju Cy npuxsBaheHV Kao 3ajefHUYKN KPUTEPUjyMu
naeHTUMKaumje npasa. Tako 6v Heka npasBHa ofpenda y aHrM0CaKCOHCKOM TUMNY Mnpasa
6vna Ta4yHa (04HOCHO Baxkeha, ako ce KOpMCTM XapToBa TEPMUHO/ONNja) ako je foHeTa
Ha OCHOBY 3aKOHa WM MpeuefeHTa, 3aTO LUTO Ce 3aKOHW W MpeuefeHTn cmatpajy
3ajeJHNUYKUM KpUTEPUjyMMMA 3a UAEHTU(IMKOBaHE MpaBa. Y HajkpaheM, MO3UTMBU3aM
Kao CemaHTWuKa Teopuja nonasv of NPeTrnocTaBke Kako Mehy npaBHMUMMA MOCTOju

onuiTa car/1aCcHOCT 0 OCHOBaMa rnpa.a.

OHO WTO Yy OBOM NOrfiefy pas/ivkKyje CaBpeMeHu 0f, KNacU4HOr Mo3uTMBM3Ma
Jecte Koje ce WUCTOPUjCKe UMEHMUE cMmaTpajy ocHoBama npasa. Tako je LIoH OcTuH
OCHOBE MNpasa Npeno3Hao y Hapeabama cyBepeHa. Hberosa Teopuja natunna je o4 MHOMmMx
HefocTaTaka, HMp. Aa Ce 3a HeKe OYUr/Ie4HO TayHe npasHe ofpenbe, momyT npaswna
Koja pgojerbyjy osnawherba, He MOXe pehu fa cy TayHe Ha OCHOBY Hapefow CyBepeHa.
MowTo je y peny nocseheHoM XapToBOj Teopuju OBO MuTawe Beh 06pas3noXeHo,
[0BO/bHO je uctahu aa [IBOPKMH KOHCTaTyje Kako cy MHore noctaske OCTMHOBE Teopuje
OCropeHe, ann fa je jefHa of rnaBHmx onctana. OcHoBHa mnaeja OCTUHOBE Teopuje Aa je
npaBo CTBap MCTOPUjCKMX OAJTyKa /iMLa Ha BNacTu, NpeXxusena je y CBOM pefyKoBaHOM
06/1MKy. 3a OCHOBE Mnpasa Yy CaBpPeMEHOM MO3MTUBU3MY BULLIE Ce He cMatpajy Hapenobe
CYBEpeHa, a/iv Ce N Aa/be Ha UCTWU HaYMH MOjMW NMPUPOLa NPaBHMUX OCHOBA, Tj. CMaTpa ce

[ia Cy OHW NCTOPWUjCKe YMHEHULE.

[BOPKUH UCTMYe fa je XapT 610 Haj3acnyXHWju y npeopmynaumju 0CHOBHUX
Te3a No3nTMBU3MA Kao NPOCTOUNHEHMNYHE Teopuje. Y CBOM rnaBHOM feny ,, The Concept
of Law", oH je ogbaumo kao HeTayHO OCTUHOBO CXBaTahe fAa Ce MPaBO MOXe CBECTU Ha
OnwiTe Hapenbe cyBepeHa WM HaBWKHYTY MOCAYLUHOCT agpecata W MOHYAMO je CBOj

OPUTMHANHW KOHLIENT ONMYeH Y MpaBuly NpusHawa. XapToBy rnaBHy uaejy [ABOPKWH
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WHTEPNpeTMpa Ha BP/I0 HeobmyaH HauvH, na he 360r Tora oBAe, Y jeflHOM Ly)XXem uuTarty,
6uTK HaBefeHe [1BOpKuHOBe peyn: ,,OH je ofgbaumo OCTMHOBO CTaHOBULLTE O MPAaBHO]
B/IaCTM Kao CYpOBOj UMHeHMLM YobuyajeHe Hapeabe u MOKOPHOCTW. Pekao je aa npasu
OCHOBM MNpaBa fieXe y TOMe fAa 3ajefHuua Kao LefiMHa npuxsBata OCHOBHO [/1aBHO
npasuio (OH ra je Hasgao 'NMpPaBu/o MpuU3Hawa’), Koje ofapeheHMM rpynama fofesbyje
osnawhere fga cTeapajy npaso. OTyda cy npaBHe ofpefbe TayuHe He caMO Ha OCHOBY
HapefZ6w nuua Kojuma ce MokopaBa M3 HaBuKe, Beh, LUTO je 3HayajHMje, HA OCHOBY
[PYLUTBEHOr [OroBopa KOjuUM 3ajefH1La npuxsaTa CUCTEM Mpasuia Koja oBa nnua unm
royne nuua osnawhyjy Aa cTBapajy BaamgHo npaso. 3a OcTuHa je oppefdba o
OrpaHuyery 6p3vHe Ha 55 Muba y KanmgopHuju TadHa camo 3aTo LWITO Ce 4ecusio fa cy
3aKOHO/aBLM KOjU Cy YCBOjJUN TO MpPaBusio 6uim TaMo Ha BNacTK; 3a XapTa je OHa TayHa
jep je Hapopg KanudopHuje npuxeatao a U Ja/be NpuxBata CUCTEM BflaCcTU Koju je
pasBujeH y ApXKaBu U Y HaumMoHaHUM ycTaBuMa. 3a OcTuHa je ofpeabda no Kojoj ce of,
Henax/bMBMX BO3aya 3axTeBa [a HafloKHaje LWTEeTy Majkama Koje Cy npeTpnesne AyLieBHe
naThe Ha MecTy forafaja Hecpehe TauHa y bpuTaHnjn, jep cy HocMoUM NOANTUYKe MOhi
YUYUHWUAW CyAMje CBOjUM 3ameHuuMMa v npehyTHO NpUXBaTWM HUXOBE Hapefbe Kao
concTeBeHe. 3a XapTta je Ta ogpefba TayHa CTora LUTO MPaBU/Io MpuU3Haka, Koje cy
BpuTaHuuM npuxBaTuaM, MoABprasa M3jaBe cyauja 0 npasy osnawheruma Apyrux

3BaHMYHMKaA — 3aKOHO/aBaL|a — ja MOBYKY TaKBO MPaBuIo ako xene”.?’

2% |bidem, cTp. 43. MowTo je npeBos [JBOPKMHOBWX peur HempeumsaH TamMaH KOMMKO 1 [IBOPKWUHOBA
MHTepnpeTauumja XapToBOr KOHLENTa, Lieo nacyc he 6UTK HaBedeH W y opuruHany, ,,Hart rejected Austin’s
account of legal authority as a brute fact of habitual command and obedience. He said that the true ground
of law lie in the acceptance by the community as a whole of a fundamental master rule (he called this ‘rule
of recognition’) that assigns to particular people or groups the authority to make law. So propositions of
law are true not just in virtue of the commands of people who are habitualy obeyed, but more
fundamentally in virtue of social conventions that represent the community’s acceptance of a scheme of
rules empowering such people or groups to create valid law. For Austin the proposition that the speed limit
in Californiais 55 is true just because the legidators who enacted that rule happen to be in control there; for
Hart that proposition is true because the rule of recognition accepted by the British people makes judges’
declarations law subject to the powers of other officials — legislators — to repeal that law if they wish®.
Ronal Dworkin, ,,Law’s Empire*, Harvard University Press, Harvard, 1986. cTp. 34.
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OBa KpynHa npomeHa KOjy je noHyauo XapT, nNpuBykna je Hajehu 6poj
aHrioamMepuykmMx npaBHUX MNO3UTMBUCTA WM Kao TakBa MocTala TeMesbHa MOCTaBKa
caBpemMeHor nosutuemamMa. nak, XapT Huje [0 Kpaja pasjacHMO CBe acnekTe npasuia
npusHara. OCTasio je HNP. CNOPHO Aa /N Ce NPaBuI0 NMPU3Haka MOXKEe CXBaTUTK Kao
NMPUMapHO WM CEeKYHAAPHO Npaswio npasHor cuctema (Bugm 11 2. 4.). Jow je Buwe
CMOPHO LUTA 3anpaBo 3Hauu [a je NpaBu/o Npu3HaHwa eekTUBHO NpuxsaheHo o[, CcTpaHe
[pPXaBHUX 3BaHMYHUKA. Mpobnem npeactas/ba YUMkbeHMLA fa XapT Huje 610 [OBO/bHO
JeTa/baH Yy 06jallery NojMa MHTEPHOT acrnekTa npuxeartara npasuia, NpeumsHnje, oH

HWUrAe y CBOM pafy Huje NoHyano oapeherse Tor nojmMa.

Ta unweHnua je [BOPKWHY MpyXwuna MOryhHoOCT 3a TBpPAwY [fa MpuxBaTtare
npaBuna Mpu3Haka He 3HauM HuWTa APpYro 40 MehyCOOHM KOHCEH3YC [ApXKaBHUX
3BaHWYHWKa Yy MOrneay Kputepujyma 3a UAeHTUUKOBare NpaBHUX npasuna. 3anpaso,
ja 6w XapToBy Teopujy npukKasa0 Kao CemMaHTWyKy, [IBOPKMH je CBOjoM
WHTepnpeTaynjoM npasuna Npu3Hamwa, KOHCEH3YC NPOLUMPKNO HA CBE YYECHUKE Y NPaBHOj
npakcu, 6ygyhmn ga HM XapT Huje focnefaH Kaja je npefcrae/bakbe TOr KoHuenta Yy
nutary. Cam XapT Ha jeqHOM MeCTy YnpaBO TakO Ae(MHULLE NPaBWIO MpPU3HaHa -
,MPaBnI0 NpusHaka MocTojy CaMo Kao C/IOXKEeHa, ain HOPMa/IHO ycarsalleHa npakca
Cy[l0Ba, 3BaHUYHUKA WM NPUBATHMX /MLA Y UOEHTU(UKOBaY Mnpasa, ynyhuBaweM Ha

w277

n3BecHe Kputepujyme [Harnacuo M3]. — MAaKO TaKBO MPOLUMPEE NpUXBaTakba

npaBuna NpuU3Haka Ha NPYUBaTHA INLA KOHLENTYANHO Hitje HYXXHO.

C apyre cTpaHe, OHO LUTO je 3a XapTOBY TEOPWjY KOHLENTYa/IHO HY>KaH YC/I0B [ja
6V ce yorniiTe MOr/M0 roOBOPUTKU O MOCTOjawy npasHOr cuctema (Bugm 1l 3. 1.) jecte
npuxearare rnpasuia Npu3Harwa of CTpaHe Ap>KaBHUX 3BaHMYHMKA. HO 6e3 063upa fa v
Ce MpaBW/I0 NpU3Haka NnocMaTpa y CBOM YXXeM WAW Lnpem 06/uKy, [IBOPKUH McTUYe
KPYMNHY MarKaBOCT TOr nojma, 6yayhmn ga m3octaje 04roBop Ha MuTake LWTa Yy CTBapu
3Haun npuxeatawe. Kpo3 jegaH ucTopujcku npumep, LBOPKWH je MOKyWwao fa Ty

MatbKaBOCT MacTUYHO Npukaxke. OH Harnawasa Kako Ce Be/IMKK 6p0j 3BaHNYHMKa

2 Xep6epT XapT, ibidem, cTp. 169.
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HauucTUyKe Hemauke nokopaBao XMT/iepoBUM Hapefbama Kao Aa Cy npaso 3aTo LUTO CY
6unm y cTpaxy 3a COMCTBEHE >XMBOTe. AKO OM TO 3HAYMI0 Aa Cy OHWU MPUXBATUN
npaBuKI0 NpU3Harba Koje ce MoXxe (popmynmcaTyi 4a CBe je NpaBo CBe LUTO (mpep Hapeau,
OHAa ce 6puwe pasnuka muamehy Xaptoee n OCTMHOBE Teopuje, jep OHAA ,,HE MOCTOoju
pasfinka nsmeny rpyne /byan Koja npuxearta NpaBu/o Npu3Hakba 1 NPoOCTOr 3anafarba y
CaMOCBECHO MpUCTajatbe Ha MOAEN MoKopaBarba M3 cTpaxa“.?’® C gpyre cTpaHe, aKko
npuxBaTarbe 3axTeBa HELTO BUWLUE Of NPOCTOr MOKOpaBawa, OHAA Ce 3a HauUCTUYKY
Hemauky He moxe pehu fa je vmana npaBHW CUCTEM, jep HUje MMana of CTpaHe

[IPKaBHX 3BaHNYHMKa NpUxBaheHo NpaBuno Npu3Hara. "

1. 4. AprymeHTu y npunor ogbpaHe nosntmsemnsma

Kao 1 y KpUTULM NOUTUBUCTUUKE AOKTPUHE O CYACKOj AMCKPeLMjy, JBOPKUH 1
MPUIMKOM CMpPOBONera MEeTOAOMOWKE KPUTUKE M3HOCK apryMeHTe Koju 61 Mornu fAa
WAy y NPUAor NO3UTUBUCTUYKO] TE3W O MpaBy Kao MPOCTOj UMHEHWLM W TBPAHY Aa je

jeamHa cmucneHa pacrnpasa O NpaBy HY)KHO eMNMPUjCKa, a He TeopujcKa.

8 ponang [lBOpkuH, ibidem, cTp. 44. Ha oBOM MecTy [IBOPKMH HMje CacBMM MOLITEH mpema XapTy,
Oyayhu fa XapT eKCnauumMTHO UCTUYE [ja Ce He MOXKE FOBOPUTU O MpUXBaTakwy Mnpasusia ako ce npasusio
Cflefn camo 360r cTpaxa of 3anpeheHe KasHe, 3aTO LUTO M30CTaje MHTEPHWM acneKT Kao r/1aBHU efleMeHT
KOju pa3finkKyje HaBWKYy W NpaBuo, Te Ce y TakBOM C/ly4ajy OCTaje caMO Y OKBMPY EKCTepHOr acrnekra

npasuna. Bugu Nopax Jajosuh, ,,XapToBa Teopuja npasa — 0OCHOBHe LpTe*, cTp. 19.
2% NIBOPKWH je ounrnefHo BpNO NoLle 0fabpao NpuMep U3 uctopuje. MpenTocTaBka o Koje nonasu - aa je
360r cTpaxa BENMKM OPOj HAUMCTMYKMX 3BAHWMYHMKA NpUXBaTa0 OCHOBHO MPaBW/IO Aa CBe WTO dumpep
Hapeau npeAacTaB/ba NpaBo, HMje TayHa. YNpaBO CYynpoOTHO, HajBehy 6poj HauM 3BaHWYHMKA jeé MHTUMHO
npuxeaTtao XuUT/epoBYy AMKTaTypy, & CamMo Ce MarMHa hUX Nokopasasa 13 cTpaxa. To je, ABOPKMHOBCKM
peyeHo, MPOCTa NCTOPMjCKa YMHbEHMLA, KOIMKO oA 6uia HempujaTHa 3a Hemauky Ap)aBy, 1 Ha OCHOBY Te
YnkbeHNLE HUje Moryhe M3BeCTU 3aK/byyke Koje [BOPKMH m3Boan. Takohe, [BOPKMH Ha OCHOBY OBe
NCTOPUjCKE YMHW W jefHY TeOPUjCKY rpeLlky, jep [BOpKWHOBa (hopmynaumja npasuna npusHakba y
XWUTNEPOBCKOj Hemaukoj Huje npeumsHa, 04HOCHO HMje NoTnyHa. HajjegHocTaBHuWje, cafgpykaj TOr npasunia
Ce He MOXKe CBECTM Camo Ha (hrpepoBa Hapehera, 6yayhu fa cy nopes HUX NOCTojann 1 3aKOHU KOju Cy ce
HOPMaSHO MPUMEMBANN Of CTpaHe Cyauja U [LAPYrUX [pXKaBHUX 3BaHWYHWKA. Buanm v Mwogpar
JosaHoBwuh, ,,LLITa je Mepuio No3UTUBHOCTM Npasa?*, MpasHW >kusoT 14/2008, cTp. 318-319.
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MMpBY aprymeHT Kojum 6u morna fga ce o6jacHM 3a NO3UTMBUCTE NPUBMLHA
TeopujCKa HecarnacHOCT O MpaBy, /IeXW Yy CTaBy fa Ce Yy TEeWKUM CriyyajeBuma nonyt
cny4yajesa Shail darter n MeknadimH cygmje 3anpaBo He CNOpe OKO Tora Lita npaso
jecte, Beh OKO TOra KakBo 6M mpaBo Tpebano fga 6yne.”®® Crora 61 ce no
MO3UTUBUCTUYKOM CXBaTakby O MpaBy Kao TMPOCTOj UMHEHWULM, Y HaBeLeHUM
cfyyajeBuMa paamno o ToMe fAa Cy cyavje 6une cknoHe ucnpasuy (repair) noctojeher
npasa. Ha npumep, noctynawe cyavje byprepa 61 ce Morno pasymeTy Kao npoLuvpere
AKTa 0 3alUTUTK YIPOXEeHMX BPCTa Ha MPOojeKTe Koju cy Beh CKOPO MOTMYHO 3aBpLUEHN Y
Bpeme [OHOLLEeHa TOr 3aKOHa, [OK je, C Apyre cTtpaHe, cyamja lNayen cmaTpao TakBo
npoLmpere Hepa3bopuTM, MOLITO 6M Tako Mponasa OrpoMHa CPefcTBa Y/oXKeHa Yy
npojekar n3rpagte 6paHe.’®t C No3nTUBMCTMUKE TauKe rNeauLLTa, CyAujcKa peTopuKa y
BehMHM TEWKMX cfydajeBa Koja He YyKa3yje Ha WcnpaB/bakbe, Beh Ha OTKpuBare Wt
npumMeHy noctojeher npasa, MMa OrnpaBAara Yy CaBpPeMeHVUM MpPaBHUM CUCTEMUMA The
MOCTOjM Mare WM BULLIE CTPOra rnofesna Ha 3aKOHOAaBHY, U3BPLUHY U CYACKY BfacT. Y
TakBUM CUCTEMMMA rAe Haye/lHO MOCMAaTpaHO 3akoHOAasal, AOHOCW, a CyAoBwU
NpUMeksYjy 3aKO0He, CyiMje HIUCY CK/IOHe Aa NPU3Hajy Kako o6asrbajyhu CBOjY (YHKUWM]Y,
y CTBapu, ncnpassbajy Baxkehe npaso. ball 360r Tora, HUX0BM aprymMeHTU YeCTo yKasyjy
KakKo je y nutawy TeopujCcKka HecarnacHOCT O MpaBy, a He OHO LUTO YMUCTUHY jecTe Mo

cpeau — BpLLEHE CYACKe ANCKpeumnje 1 yHanpehere noctojeher rnpasa.

Wnak, [BOpKWH TBPAM & Ce Ha OCHOBY aHa/v3e pas/iMyuTUX aprymeHara
N3HETUX Yy 06pasnoxewy npecyge cnydvaja Shail darter, He MOXe 3aK/byuuTu ga cy
cyamje bune ckioHe pedhopmn uam Ucnpasum rnoctojeher rnpaea, Beh aa cy, HanNnpoTuBe, U
Byprep n Mayen nokywanu fda yrepge noctojehe npaso. O6ojuua cy 6mnm CBeCHU
OrpaHuyerba CBOjUX MPUCTYNa, Tj. HAYMHA Ha KOju Tpeba TyMauuTy KOHKPETHU 3aKOH,
ann HMjedaH HUje cMaTtpao fJa CBOjUM MPUCTYNOM Ucnpae/ba Nnoctojehe npaso, Beh fa ra
camo yTBphyje. AKO OM Ce YyMeCTO OBOr MPUXBATWIO CTaHOBULUTE O CYACKOM

ncrpae/bawy W yHanpehewy npasa, TEWKO 6W ce MOrno 06jaCHATM 3awTo cyauja

%0 popang [1BopkuH, ibidem, cTp. 46, Scott Shapiro, ibidem, cTp. 33.
%81 Seott Shapiro, ibidem.
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Byprep, Koju je nonyT cyguje lNayena cmartpao [a 3aycTaB/bare 3aBpLUeTKa OpaHe
npefcTaB/ba OFPOMHY, a HeonpaBAaHy LUTETY MO jaBHE (DOHAOBE, MNaK OA4/yuno Aa He
npuxBaTy 0Baj 3HauajaH MOAUTMYKM apryMeHT. OBO nuTawe Takohe McKpcaBa U Yy
cnyyajy MeknadpnuH. Cyauje XKanbeHor Beha cy, UnHK ce, cMaTpasie fa HemMa HUKaKBor
npaea y norneay NpPeTpr/beHUX AyLEeBHMX MaTwM BaH MecTa Hecpehe, nowTo cy ce
paHuje npecyne ogHOCKMe caMo Ha MeCTO Hecpehe, nNa cy cMaTpasie Aa je h1XoB 3aaTak
Aa, y3umajyhu cBe OKOMHOCTM Yy 063Mp, TO MCMNpaBe W yHanpege npaBo Ha Hajbosbu
HauvH. VMnak, [Jom NopaoBa Huje Aenno To CTaHOBMLLITE, a NOroTOBO He /IOPA0BM KOju Cy
W3LBOJUNN  MULLIbEHE, jep Cy cmatpaiM fa ux 006aBesyjy MOpPaIHU MPUHLMUNK
YCTaHOB/bEHN paHWjUM npeuegeHTUMa. YnaHosu [oma nopgosa cy 6unm carnacHu ca
cyamjama XKanbeHor Beha v MONyT KX Cy 6UIM CBECHU 3Ha4aja NMoMIMTUYKOr aprymeHTa
fa 6v foferbMBatbe HakHage Y AaToM Cy4ajy MOr/o da LWTeTU 3ajeHULM Kao LEeNnHM,
an HUCy Bun carnacHy y Nornefy CHare U Kapakrepa npeuefeHara Kao M3sopa npasa.
Mpema [BOpPKMHY, ,,Mafa je Ta HecarsiacHoCT 6una jefBa NpUMeTHa, TO je unak 6una

HecarflaCHOCT O TOMe LLITa je MpaBo, a He 0 TOMe LUTa Tpeba UMHNTM Kaja npasa Hema™, >

Apyrn aprymeHT Koju 61 mMorao fa uge y npuior no3MTMBMCTUYKOM CXBaTakwy O
npaBy Kao MpPOCTOj UMHEHWUUM je COUCTULMPAHWjXU Of NpeTxofHor. Haume, Tum
aprymMeHTOM Ce WCTWYe [a MOCTOje pa3fiuke u3Mmehy CTaHZapAHWUX WUan yobuuajeHux
CnyyajeBa ynotpebe peum ,MpaBo“ WM OHWUX ClydvajeBa KOjU Ce MOry cmarpatu
rpaHNMYHUM. Tako, Ha NpYMep, KaTeropuyka npasHa npasuia NonyT orpaHuyerba 6p3viHe
Ha jaBHUM MyTEBMMA UM BUCUHE MOPECKMX CTOMNA, HE OCTaB/bajy NPOCTOP 3a Hecnarame
Kako y Norseay HhUXoBe NPaBHOCTW, Tako M Y MOrneay HuUxoBe CagpXunHe U 3Hayea.
MehyTm, npaBuna 0 yrnoTpebn peunm HUCY ersakTHa Te Ce MOry NojaBuTV rpaHUYHU
CNyyajeBun. Y TakBUM C/y4yajeBrMa, NpaBHULM MOTY pas/iMumTo KOPUCTUTY pey ,,Mpaso”,
jep ce Taga mory MaeHTUPUKOBATN CaMO HeKW, a/in He 1 CBM OCHOBM KOju Cy npeasuheHn
NpaBMiOM Mpu3Hara.”® Ha Taj HaunH ce 06jallbaBa HWUXOBA HECArNACHOCT Y TELLKUM

c/lyyajeBnma, jep ce ynotpeba peum ,,npaBo” He pas/nkyje of ynotpebe HeKe apyre peum

%82 ponang [1BopkuH, ibidem, cTp. 47.
%83 | pidem, cTp. 48
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Koje ce cMaTpa HecropHUM, monyT peun ,kyha“.®* JegHOCTaBHO, /byau Ce YrnaBHOM
CNaXKy OKO CTaHAapAHOr 3Hayera ofpefeHe peyuu, anv nowTo He Ccriefe CBY CacBUM ucta
npaeuna, a U cama rnpasuia HACY NOTMYHO er3akTHa, MOXe BUTK CMOPHO Aa Nn Ce HIp.
Benn gBop MoXe cmartpatv Kyhom. Ha OCHOBY OBOr aprymeHTta npousfnasiM ga ce
npaBHULM W cyauje NocebHO, MOHeKaL He Cnaxy OKO cTaTyca npasa, am je Ta

HecarniacHOCT BepbasiHe, a He TeopujcKe NpUpoje.

Mpema 0BOj BPCTW aprymeHTauumje, npaBHW (eHOMeH je Moryhe npaBWIHO
CXBaTWUTU aKo Ce pey ,,NpaBo* KOPUCTM [a 03HaYM caMo OHO LUTO MpeacTas/ba CPXK nojma
npaB.o, Tj. Aa ce ynoTpeb/baBa Ha HauYMH fa 06yxBaT! caMO OHe NnpaBHe oApen6e Koje cy
TayHe MpemMa LEHTpa/HOM MpaBuly 3a ynoTpeby peuun ,npaso* monyT ojpefaba o
orpaHuyetby 6p3vHe Ha myTeBMMa.?® Tellke cnydajeBe nonyT Snail darter, koju 61 610
rpaHuUyYHM cny4aj, Tpeba nocMmarTpaTh Kao MuTakwe MCnpaBke rnoctojeher npaea, 6e3
0631pa Ha TO Ja M cy Ccyfunje y TaKBUM C/lyyajeBrMa 3amMcTa cmaTtpase fa Tako HewwTo
YyuMHe. [pyrum peunMma, ako Ce HeKW Cflydaj He MOXe PpewTuTv MNpUMeHOM
onwTenpuxsaheHor npasuaa 0 0OCHoBaMa Nnpaea, OHAA Ce CYAMjCKO NOCTyNake Y TakBUM
TELWKMM C/lyyajeBUMa nocMarpa Yy CBET/y MuTawa Kako cyamje Tpeba fa pasBujajy u
yHanpehyjy npaso. JBOPKUH TBPAW fa Ce OBAKBMM apryMeHTOM LUTUTU MO3UTUBUCTUYKO
CTAHOBMLUTE O MpaBy Kao NPOCTOj YMHEHULW, AOK NPaBHWU MO3UTKBK3aM, Ha OCHOBY OBe

oA6paHe, YyBa cBOj pedhopmaTopcky (reforming) kao 1 AeCKPUNTUBHY KapakTep.

[BOPKMH Ce C NpaBOM MnTa Kako ce cny4ajeBu Snail darter 1 MeknadpivH, Kao n
MHOTW [pYrU HMMa CIMYHY ClyYajeBu KOju ce MojaB/byjy npes CyL4oBUMa, YOrLTe Mory
HasuMBaTW rpaHUYHUM cnydajeBumMa. [pBO, ako ce MoBydye Napaiena usmehy Tux
CnydyajeBa y nornegy npo6sematmyHoCTV Kopulihersa peyn ,,npaBo™ v Apyrux, npasux
rpaHNUYHMX Cny4vajeBa yobuuajeHUX Yy je3anuKoj Npakcu, YOUbMBO je Kako KOf OBMX
ApYyrux He nocToje pasnosn ga 6m ce O HbKMa MpeBuLle pacnpas/bano. JeAHOCTaBHO,

/by YrNaBHOM He TPOLLE MHOTO BpEMeHa y pacrpaBama Tuna aa v ce benu gsop Moxe

24 1 bidem.
% | hidem, cTp. 49
26 | bidem.
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cmarpatu Kyhom nnm ga nu je amgubuja npe Bo3nIo Hero naoBuio. 3a pasnnky of 0BUX
npuvepa M3 jesnyke npakce, ofbpaHa MO3UTMBM3MA MOMONY TpaHUYHWUX ClyyajeBa
3aHemapyje Aa Cy TelKuM CYACKM C/lyYajeBM OHM OKO KOjuUX Ce IOMe MpaBHUYKa KOrM/ba, 0
KOjUMa Ce HalMPOKO pacnpas/ba W KOjU 3ay3MMajy LeHTpaHa MecTa Yy MpaBHUM
yaconucmma u yubeHuumma. Takohe, TelwKo je mpeHebperHyTu GpojHa Apyra Beoma
3HayajHa MuTawa KOje O0BaKBM Cny4vajeBM OTBapajy, MOMyT MNOAUTUYKUX MUTaHa
pacriofiefie [fpXaBHe MOhW, MuTaka OCHOBHWX MpPaBHUX BPEAHOCTM Kao LWTO cy
jefiHakocT u cnoboga nta. Huje moryhe, ann HY NOXKes/bHO OBakKBe Cry4vajeBe cmartpaty
3a rpaHM4yHe, 3aTO LUTO Ce TaKO KpymHa MuTawa OYUrief4HO He MOry npoy4yasaTv Ha

OCHOBY je3U1UKe aHanm3e ynoTpebe peun ,,npaso”.

OHO WTO je jow BaxHuWje, [ABOPKMH cMaTpa Aa OBa coucTuumpaHa opbpaHa
MO3NTUBUCTUYKOr CXBaTaka MpaBa Kao MPOCTE UMHbeHULE MNOMONhY rpaHUyYHUX
CnyuyajeBa, npeHebperaBa pasnumke K3Melly fABa Twuna HecarnacHoctu. [Mpeu Tun
HecarnacHOCTM OfHOCW Ce Ha rpaHuWyHe CryyajeBe, [OK Ce APYrM TUM Hecar/lacHOCTY
OAHOCU Ha LEeHTpa/IHe Cny4ajeBe, Tj. HA HecarnacHoCT y nornegy TayHOCTW TecToBa 3a
ynoTpeby peun unm nspasa. Y npeoMm ciy4ajy, Moryhe je 3aMmciMTi pacrnpasy O TOMe [a
N ce nanata Wam ABop MOry cmartpatu Kyhom, jep Cy MO HeKMM KapakKTepucTuKama
nanata uan ABOP WAEHTUYHM NOjMy Kyha NOLITO Cly)e 3a CTaHOBawe, ann Mo HeKUM
Apyrvma Hucy, jep 03HavaBajy NOCe6HO BEIMKE M pacKOoLIHE 00jeKTe, Ha LWTa yobuyajeHa
ynoTtpeba peun Kyha CBakako He ykasyje. Y ApyroM Cfyyajy He MOCTOju carfiiacHOCT Mo
MUTatby MNpaBor 3Hayetba HeKe peuun, HMNp. ako 6y ce 3amucivia HecarnacHocT Mo

nuTarwy fa v je kyha yonuwrte o6jekart 3a CTaHOBaHEe /by q.

[a 6y oBo 6/1mxe 06jacHMO, [BOPKMH je UCKOPUCTMO WM3MULL/LEHY pacnpasy
n3mehy ABa KpUTMyapa yMETHOCTU OKO MuTawa fa /in ce oTorpauja Moxe cmarpartu
ymeTHowhy. 'py6o nocmaTpaHo, moryhe cy fiBe BpCcTe pacnpasa. Y npeoj, umehy [sa
KpUTMYapa MOXKe MOCTOjaTh carfiaCHOCT Kako je (otorpaduja y HEKMM efnemMeHTMMa
CNIUYHA, OAHOCHO HWje CAMYHA HEKMM ApyrvM (PeHOMeHWMa MomnyT BajapcTBa WM

C/IMKApCTBa KOjyi MpeAcTaB/bajy YMETHOCT Yy MpaBOM CMucay peun. OHWM ce Mory
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CNoXnT pa Qotorpagmja y Hajbo/beM Ccnydvajy npeactaB/ba rpaHUYHM  06/IMK
YMETHOCTM, Te 61 Ce Ha OCHOBY TOra C/NOXWAM U Kako je ofnyKa Aa /im gotorpadpujy
Tpeba cmatpaTy yYMeTHOLWRY Yy KpajHkoj NMHUjKU apbuTpapHa U Aa je [OHOLLEeHe TakKBe
O4J/lyKe YrfaBHOM MOTMBMCAHO HEKMM MpPaKTUYHUM  pas3nosnma (Hnp. paau
JelHOCTaBHMjer n3naratwa y HeKoM yiI6eHUKyY MoepHe ymeTHOCTM). Mehy wuma, fakne,
He NOCTOjX pas/ior [a pacnpaesbajy 0 TOMe da v je potorpaduja ,,npasa“ ymetHocT. C
Apyre cTpaHe, moryhe je 3amMucaMTM MOTNYHO Apyraynjy pacnpasy Yy Kojoj jeaaH
KpuTUyap TBPAW Kako oTorpadmja mpefcraB/ba ersemMnsiap yMeTHU4YKe (opme, LOK
ApYyru 3acTyna CyrnpoTHO CTaHOBULLTE U cMaTpa Aa ce oTorpaduja He MoXe CBPCTaTh y
YMETHOCT, MOWTO CY (JOTO TEXHUKE CYLUTUHCKWA CTpaHe LWbeBMMa YMETHOCTWU. Y
CNyyajy OBe Apyre pacripase, BULLE Ce HE MOXe rOBOPUTM O MuTawy rae Tpeda nosyhu
rpaHUYHy NIMHK]Y, jep je CXBaTawe YMETHOCTU [Ba KpuTMyapa TOAMKO PasinyunTo ga u
cTaHzapAHe 06/IMKe YMETHOCTM, Kao LUTO Cy C/IMKApCTBO W BajapCTBO, OHU CMaTpajy

CTaHAapAMM ca NOTAYHO Apyraunjux pasnora.?®’

Ha ocHoBy oBe napanene, [JBOPKWH 3ak/bydyje Aa cogucTuumpaHa ofbpaHa
Mo3WTUBM3MA HA OCHOBY T[paHWYHUX CnydyajeBa MNOTMNYHO MpOMallyje CYLITUHY
npobnema, jep He yoyaBa OBe ABe pasnuke. CNMKOBUTUjE PEYEHO, CyaMje Y HaBeLeHUM
TELUKUM CNydvajeBUMa HUCY Y No3vumjy fBa KpUTU4Yapa YMETHOCTU KOjU ce Crope rpe
Tpeba noByhn rpaHWYHY NUHUjY U ga nn qoTorpagujy Tpeba 0b6paautn y YLBEHUKY
MOJepHEe YMETHOCTU UNN He, Beh Ce Haslase y 0OHOj ApYroj no3uvumju ABa KpuUtuyapa Koju
OWTHO fpyraynje cxsatajy caMy YMETHOCT. 360r HeyouaBaka fiBe Tako pas/imynTe BpCTe
Hecar/siacHoOCTW, OBakBa OfbpaHa MO3WTVBM3MA BOLM Ka CTPaHMyTMLUM W 3amarsbyje
ynkbeHULY fda je mehy OpojHMM cyaujama Koje cy npecyhuBane Tellke Cnydajese,
3anpaso, NOCTOjasia TeMesbHa Hecar/laCHOCT O 3aKOHOZABCTBY W MpeLefeHTy. Ha ocHoBY
aprymMeHTaumje U3HeTe y 06pasnoxerwmma npecyaa, [BOPKNH cmatpa aa Mehy cyamjama
»,H/je MnocTojana camo HecarnacHocT O Tome fa v Envep Tpeba fga pobuje cBoje

HacneAcTso, Beh 1M 0 TOMe 3aWTO OUI0 KOjU 3aKOHOAABHM aKT, Yak 1 caobpahajHu

7 | bidem, cTp. 51.
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KOAEKC Wnn CcTome ornopesuBarba, CTBapa npasa W 006aBese, 0 YemMy Ce CBU CHaxYy;
HecarnacHOCT He camo OKO Tora fa i1 rocnofy MeknaivH Tpeba npusHaTu WTeTy, Beh
M OKO TOra Kako W1 3alTo paHuje CYACKe OLNYKe Metajy npaso 3em/be. Mehy wuma je
MocTojala HecarfiaCHOT OKO Tora LiTa YMHW MNpaBHY ofpeAdy TayHOM He camo Ha

MapruHu, Hero 'y jesrpy*. %%

1. 5. CeMmaHTMUKa »aoKa

HakoH npukasa rnaBHux [1BOPKMHOBUX aprymeHara, moryhe je npeactasuty
CYLUTUHY HeroBe MeTOLO0/OLWKe KpUTHKe. MNMpema [BOPKMHY, NpasHW MO3UTMBU3AM HUje
criocobaH fa OflOrOBpW Ha MuTare O TEOPWjCKOj HecarnacHocTy y npasy. LLTasuue,
no3uTrBM3am ofbuja fa NPUXBaTW Kako y Mpasy YOMLITe MOXe Aa MOCTOju TeopujcKa
HecarnacHoCT, 3aTo LUTO 3acTyna CTaHOBULUTE O MpaBy Kao MpPOCTOj YMHEHULW KOje ce
CBOAM Ha CTaB [a je MpaBO MCTOPMjCKAa UMHbEHULA KOja KOHLENTyanHO He 3aBUCU Of
mMopasia. TakBo CTaHOBULUTE KOje Ce Y Mo3uTMBM3MY npoTexe of OCTMHA [0 AaHallbuX
fiaHa, npeAcTas/ba HEOMXOAHN OCHOB 3a rNaBHY MO3UTUBUCTUYKY Te3y O pa3fBOjeHOCTM
npasa ¥ Mopasa. XapToBO [e/10 Kao napajurma caBpeMeHOr aHr10aMepuyKor npasHor
no3uTuem3amMa, o4 OCTMHOBOr Ce CYLUTUHCKM pas3fivKyje Mo TOMe LWTO fApyrauyuje
carnefaea Te UMmeHMUe, Tj. 3a pasNKy Of Hapefbu cyBepeHa, XapT UWHEHWYHU
KapaTtep npasa Mpeno3Haje Yy HeroBoj KOHBEHUMOHaNHOj npupogu. [a 6w ce morno
rOBOPUTM O KOHBEHLUMOHa/IHOj MPUPOAM Npasa, MOTPeGHO je NPEeTMoCcTaBUTK Kako
n3Mehy yyecHMKa y OKBMPY MpaBHE Mpakce, a npe CBUX Cyfmja, NMocToju carnacHocT y
norfefy YvkeHuua Koje Ccy Kputepujymn 3a uieHTUdMKoBare npasa. To je, fakne,
rnaBHa Tayka Kojy [BOpKWH norahja CBOjOM MeTOLO/IOLIKOM KPUTUKOM U Y TOj Tauku
OTKpMBa HECNoCO6HOCT MpaBHOr NO3UTMBU3MA Aa Ce CYOUU C OUUTNeSHOM TeOpUjCKOM

HecarnacHowhy o npaey, a y UCTO BpeMe MpeAcTaB/ba FNaBHU Pas/or 3aWTo [BOpKUH

28 | pidem.
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NpaBHN MO3UTMBM3AM KBa/IM(IUKYje Kao jeaHY CeMaHTU4Ky Teopujy. AHanumsupajyhu
XapToBO Aefio U 06PT KOjUM je HanywTeHa foTajallkba napagurma, [BOPKWH yo4yasa
KaKo Cy MeTOO/O0LLIKa CPeAcTBa 3a Koja ce XapT onpefenvno, BeIMKUM Aenom 6asvpaHa
Ha pocturHyhuma unosodmje obmyHor jesuka (Buam Il 1. 2.). C jegHe cTpaHe, HOBa
MEeTOZO/0LLKA OCHOBA NOMOI/a je fa ce No3vUT1BM3aM 0CM0604M U3BECHUX OUUTNIELAHUX
MarKaBOCTW Y CBOM MPUCTYNY Npoy4yaBarba NpaBHOr PEHOMeHa, anu, C Apyre, HEKe 0f,
rMaBHUX MarbKaBOCTW Cy ocTasie. Te MambKaBOCTU Cy Mnocnemua Mno3uTUBUCTUYKE
METO/0/I0LLKE OCHOBE Y3 MOMOh Koje Huje Moryhe npasuIHO OMMcaTV NPaBHY Mpakcy.
To Huje Moryhe 3aTo LITO je NO3WTUBM3aM Mapa/vCcaH OHUM LITO [JBOPKUH Ha3suBa

ceMaHTUYKa Xaoka (semantic sting).

CemaHTMUKa XKaoKa je MeTOLO/OLKN aprymeHT MpoTnB XapToBe Teopuje KojuM
[BOpPKVH 3aKk/by4yje CBOjy OMNCeXHY MEeTOLONOWKY KPUTWUKY. Ha OCHOBY NpeTxofHe
aHaM3e, HMje TeLKO NPpUKasaTy CYLUTUHY TOr KpyuujasHor aprymeHta. CemaHTUUKy
)aoKy [IBOPKMH KOPUCTK [a NOKaXe 3aLluTo NO3UTUBUCTU NPeTNnocTas/bajy Aa Cy OCHOBe
npaBa [eTepMMHUCAHE KOHCeH3ycoM. [lowTo je of Xapta no3uTuMBM3aM Yy CBOjOj
CYLUTUHM KOHLENTYa/Ha Teopuja, HY>KHO je MPeTNnoCTaBUTU KaKo YYECHUUM Y NPaBHOj
npakcu, MNPBEHCTBEHO [pXaBHW 3BaHUYHWLM W CyAmje, Kao nocebHa Kateropuja
[PXaBHUX 3BaHWYHMKA, [efle UCTO CXBaTawe O NojMy, Tj. KOHUeNTy npasa. OHW aene
NCTW nojam 3aTO LUTO MPETNOCTaB/bajy NCTe KpUTepujyme naeHTU(mMKaumje npasa, LUTO
je, npema nNo3uTUBM3MY, U3pa3 KOHBEHLMOHa/IHe Npupoge npasa. AKO 61 TO 610 TavHo,
OHjAa ce no [BOpKMHY He 6K MOr/I0 rOBOPUTU O TEOPWjCKOj HecarsiacHOCTU O Mpasy.
Kako je Teopujcka HecarnacHOCT MPUCYTHA, CNEeLCTBEHO, HE MOXe Ce TFOBOpPUTM O

KOHCEH3YCY 0 OCHOBaMa npasBa Kao NMPoCTUM YnkeHKLLaMa.

[da 6u CnvMKoBUTMje MpPeAcTaBuo CeMAHTUYKY >XaoKy, [BOPKWH je MCKOPUCTMO
jeflaH 3aMULLITLEHN, ann BP/IO NIACTUYHW MPUMep - Y HEBHOj cobwu, rae ce Hanasu KyhHa
6r6nmoTeka, AoMahrH 1 HEroB NMpujaTesb Koju je Aowao y NoceTy pacnpasrbajy KOMMKO
KbMra MMa Ha nonvum nopeg nposopa. HapaeBHO, TO NUTake Ce MOXKe PeLunTV NMPOCTUM

bpojarbem, anv NPeTXoAHO Tpeba pewmnTu jegHy creap. [a 6w pacrpasa 0 6pojy Khbura

163



6vna cMucneHa, Mehy wrma Mopa, 6ap OTNPUINKE, MOCTOjaTW CarflacHOCT LUTa je Khura.
Moryhe je fa OKO HEKMX N0 06MMY Ma/InX m3fara MoXxe 6UTK HecarnacHoCTH, AomahuH
HMpP. MOXe TBPAMTY [ja Cy TakBa M3fara Majie Kibure, a roct ga cy y nutary namgnetu
1 TO 61 NpeacTas/baio rpaHNYHM Cny4aj. AIM ako He MOTy fja NOCTUIHY carflaCHoCT fa
nm je ,,Mobu Ouk* Krura, jep rocT TBPAM [a HOBESle HUCY KbUre, OHAa pacnpasa ryou

CBaKW CMI1CA0 W OHN HUKaAa Hehe peLunTy CBOjY Pacrpasy o 6pojy Kibura Ha nonuuu.?>

Ha uctoBetaH HauuMH [JBOPKUH MpeAcTaB/ba pacnpaBy u3mehy cygauje Epna u
"peja Koju cy oanyumsann y cnyyajy ,,Riggs vs. Pamer®. JegaH je TBpAnoO, AOK je Apyru
ocnopasao fa YHYK Envep mMoxe fa Hacnefun CBOr aefy Kojer je yémo. To 3Haum fa cy
BUX [BOjULA OYMTNIEAHO MUC/MAM Ha pasnumTe CTBapu Kaja Cy W3HenM CBoja
CTaHOBMLUTA O TOMe [a N1 NpasBo fonywTa ja ybéuua Hacnein 3aeeLutaola, O4HOCHO,
CBaKo je y CBOjOj rnasv MMao pas3nunTy Mnpeactasy 0 TOMe LwTa cy ocHoBM npasa CAL
360r Tora usmehy bUX HUje HU MOrNo Aa b6yde CMUCNEHe pacnpase, Tj. HWje nocTojana
HMKakBa HecarniacHocT 6yayhu ga cy MM ce peuu pasmumonnasune. AKO ce cnefu
MO3UTUBUCTMYKO CTaHOBULUTE [a CYAMje Kao [ApXKaBHW 3BaHUYHUUM Ccrefe ucte
KpuTepujyme 3a UAeHTU(MKaLNjy npasa Koju cy no CBOjoj NPUPOAM NPOCTe UCTOPMjCKe
UMHbEHMLIE, 613aPHI 3aK/byyaK KOjy je YNpaBo WU3BeAeH M3rnefa noThyHo morpetuHo.?*
JeanHO OKO Yera 6v ce OHM MOT/IM CMOPUTU CY UCTOPUjCKE YnkbeHMULE, anv Mefly hbuma
Huje 610 cnopa OKO KX, Ka0 HU Y BehMHW [Apyrux Tewwkux cnydajeBa. AKO ce y
nornegy UCTOPUjCKMX YnkbeHMLA HULLITA Hje NPOMEHWUSIO, Kao HNp. Y cny4ajy ,,Brown®,
Kako OHAa o06jacHUTM f[a Cy Cyauje OKpeHyne CTBap HaTpalwke W cerperayujy
npornacuie 3a HeyctaBHy. OpbpaHa MyTeM TrpaHWYHMX C/y4vajeBa, Kao LWITO je
npuKasaHo, HUje afeKBaTHa, Kao HM Teopuja O CYACKOM MCMpaB/baky noctojeher rnpasa
KpO3 [OKTPUHY O CYACKOj AWUCKPeuuju. Y MnuTawy je TeopujcKa HecarnacHocT O npaBsy
KOjy NO3NTMBUCTM MNOKYyLIaBajy Aa YKIOHE CTaHOBMWITEM O  3ajefHUYKUM

KpUTepujymmma.

%89 | bidem, cTp. 57.
20 | hidem, cTp. 52-53.
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[IBOpPK1HOBa METOLO/OLIKA KPUTMKA Ce MOXKe 3aK/byYMTU Ha UCTU HAYMH Ha Koju
je 1 3anoyeta — MO3UTMBM3AM KOjM 3acTyna CTaHOBMLUTE O MpaBy Kao MpOCTOj
NCTOPUjCKOj YNHEHULM, LUTO je Y CTBApW MNMaHN OCHOB 3a MO3HATU CTaB 0 KOHLENTYasHOj
O/BOjEHOCTM MpaBa 1 mMopasna, Hu1je cnocobaH [a NpaBuIHO ONULLIEe NPaBHY Npakcy v ga
je Ta HecnocobHOCT, Ha Kpajy KpajeBa, MO CBOjOj MPUPOAM WMCTOBETHA OHOj KOja je
npefcTaB/beHa y AeCKPUNTUBHOJ KPUTULM. AKO Ce CNefn cTaB O pa3fBojeHOCT npasa u
mopasia, Huje Moryhe He camo pasyMeTu, HEro HU MPaBW/IHO onucaTy npasHy npakcy. Of
[OHOLLea YeTpHaecTor amaHAmaHa fo cny4aja ,,Brown™ HuwTa ce 0f UCTOPMJCKMX
YMHEHMLA HUje NpomeHuno. MehyTum, jefHa CTBap je MPOMeHeHa, a TO je MOPa/IHO
cxBaTakbe O TOME fJa cerperauyvja Huje nowitoeare jeAHakocTn, Beh u3pa3 pacHe
HejelHaKOCTW 1 TO je NpaBu Pas/for 3awTo je BpXoBHM Cyz NPOMEHNO CBOje MULL/LEHE U
cerperauujy npornacuo 3a HeyctasHy. MopanHy eneMeHT ce MOXe YOuuTu 1y Apyrum
CNyyajeBMMa KOjuU CYy OBLE W3HETW, a HEroBo 3aHemapuBarbe, Mo [BOPKUHY, BOAM
Mo3nTMBM3aM Ha MorpewwHy crpaHy. Kako no3utmBu3am Huje cnocobaH fa onuiue
aprymeHTaTMBHY CTPYKTYpY Mpasa, [JBOPKMH CmaTpa Aa Herose OCHOBHe Hayke Tpeba
oabauntn. OH He camo fJa je Kao norpellHa ofb6aumo rnasHa nonasvwta nosuTuBu3ma,
Beh je MOHYAMO CacBUM HOB MPUCTYN MpoyyaBawy Mnpasa 3a KOju TBPAW Aa Ha 60/bu

Ha4YMH peLLaBa yoyeHe npobneme.

2. KputrKa MeTof0/10LLKe KPUTUKe

3a pa3nuky of, AeCKPUNTUBHE KPUTUKe XapTOBOI MOAena rnpasa, METOAOMOLIKA
KpUTWKa HWje Mpou3Besa Tako XKecToke 1 6pojHe O4roBope MpaBHUX MO3UTMBUCTA. Ha
npBsu nornes 10 61U MOrno fAa ykasyje Kako MeTOZO0/IOlWKa KPUTMKa HUje ybojuTa Kao
JECKPUNTMBHA, Kako je Taj [JBOPKMHOB MOKyLUaj Aa AOBeAe Yy NuTawe came OCHOBE
NpaBHOr MO3UTMBM3MA OMO [aNieKo Mare NAojaH Of HeroBor MNoKyllaja ga ocrnopu

HEroBy eKcrniaaHaTopHy cHary. OBakaB MpBM YTUCAK MOXe N1ako Aa 3aBapa. YuHu ce fa
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CTBapy CTOje YNpaBO CYNPOTHO - Aa je MeTOAO/MOWKa KPUTMKA AaNeko CHaXKHWja W
[oCneHnja Off AECKPUMTUBHE, a Aa M30CTaHaK afeKBaTHOI OAroBOpa Ha CYLUTUHCKE
3aMepKe XapToBOM MOJENy M3HeTe Y MeTOAO/OLIKOj KpUTULWM, Npe roBopu y npunor
0BaKBOj TBP/HM HEr0 Y MPUIOr NOYETHOM YTUCKY Ha KOjU M30CTaHaK jefHaKo LUMPOKE

NO3UTUBUCTUYKE peakLivje Kao Yy cnydajy AeCKpUNTUBHE KPUTUKE MOXKE [1a HaBeje.

[IBOPKUH CBOjOM METOZO/IOLUKOM KPUTUKOM MOCTaB/ba HajMarbe TpU KpyrHa
nuTawa. pBO NuTawe jecTe fAa NIM Yy NPaBHOj Mpakcu, npeuusHuje y npouecy
npecyfhuBarba, Jonasv A0 TeOpujCKe HecarsiacHOCTM O npasy. [pyro nutawe Koje ce
OMPEKTHO HaZloBe3syje Ha MPBO, CBOAM Ce Ha Y3pOKe HeyouyaBara Te HecarnacHoCTH, Tj.
Ha nuTawe Ja N1 je No3UTMBM3aM jefHa CEMaHTMYKa Teopuja Koja raju CTaHOBULUTE O
npaBy Kao MPOCTOj YMHEHMUM YMME Ce UCK/by4yje MOryhHOCT TakBe HecarnacHOCTW.
KOHayHO, Mo BaXXHOCTW HajKPYMHUje nuTare Koje NPoMCX0au U3 MPeTXofHa ABa, jecTe
OHO KOje CBaKu MnpaBHW TeopeTnyap cebu CTaIHO M3HOBa MOpa [a NocTaB/ba — Kakga je
npupoga npasHe Teopuje. OAroBOpP Ha OBO MOC/NEAHE NUTakE CBPCTaBa TeopeTuyape y
pa3inuunTe LLIKO/e MULL/beHbA, OLHOCHO MPUCTYMa Npoyyasaky NpasHe nojase W, LTO je
joLl BaxkHuje, ofpefyje rnaBHe efnleMeHTe MpaBHE HayKe Kao W HeHy CBpPXY U cMucao. Y
pefioBrMa Koju criefie npeo he 6UTK U3HeTU XapTOBM apryMeHTU NpOTWB METOAO/IOLLKE
KPUTUKEe Yy OHOM [efly rAe je TOM KPUTUKOM MO3UTUBM3aM OKBA/IM(MKOBAH Kao
CeMaHTM4YKa Teopuja, Aok he nopep XapToBux OUTK NPeACTaB/bEHN U apryMeHTU Jpyrux
npaBHMX NO3UTUBMCTA. HakoH Tora 6uhe pasMOTPEHO NUTake TeOpWjCKe Hecar/acHOTK
0 npasy, NMTake Ha Koje je BehnHa No3nTMUBKCTA YNOPHO M3berasana Aa oArosopu, 6uno
3aT0 LUTO HWUCY yo4aBann BaKHOCT MWTawa, 6WN0 3aTO LUTO HUCY MOI/IM Aa MpPYXe
ogroeapajyhe aprymeHte npoTtve [IBOpKMHOBe aHanm3e. [locnefwe W HajBakHUje
nyTakwe 0 NPUPOAY NpasBHe Teopuje 6uhe NpeacTaB/beHO Y Aeny NocBeheHOoM 3aK/byYHUM

pasMaTpatbuma, 6yayhu fa ce y TOM NuTakwy Ha HEKM HauMH CTanajy cBa ocTana NiTatba

MOKPeHyTa y 0BOM pagy.
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2. 1. [la nn je npaBHW NO3NTMBMU3aM CEMaHTUYKa Teopnja?

XapT y CcBOM 04roBopy Ha [BOPKMHOBY (METOAOMOLLKY) KPUTUKY KOHCTaTyje Aa
[BOPKVH Kao OCHOBHY TpeLLKY Y HeroBoj TeOpujy 03Ha4YaBa CTaHOBMLUTE O NpaBy Kao
npocToj unweHnumn.?®t HajjesHocTaBHmMje, MCTUHUTOCT HEKOT MCKa3a O MpaBy 3aBKCHA je
04 ofpefheHnX ummeHuua Koje [BOPKWMH HasmBa ,,0CHOBE Mpasa“ Koje cy oppeheHe
3ajeAHNYKMM je3MYKUM MpaBuMMa a Koja, Mpe CBWUX, Cfede afBokKatM U cyauje.
WHTepnpeTupajyhv oBaj [BOPKMHOB CTaB, XapT ra fanuiapHo m3paxasa Kako je3unyka
npaeuna Koja perynuiy ynotpeby peuu ,,npaBo*, y UCTO BpeMe oapehyjy 1 3Hauyewe Te
peun. Jesnyka npasuna ce nojas/byjy Kao ogpehyjyha n y ctaBoBuMa O TOMe Kako Yy
KOHKPETHOM C/lyyajy rfiacy HeKO npasuio ofpeheHor npaBHoOr cucTema 'y CTaBoBnMa 0
TOMe LUTa yonLiTe jecte npaso.?*> OBako NpefCTaB/beHO NONa3HO CTAHOBULLTE MOJEPHOT
no3uTemM3Ma [IBOPKMH OCropaBa Tako LUTO W3HOCW TBPAHY Aa OCHOBE NpaBa HUCY
cacTaB/beHe caMO Of, UCTOPWMJCKMX YMHbeHMLA Koje Cy yTBpheHe 3ajeAHUYKUM je3NYKNM
npasuAnMa o ynoTpebu peuu ,,npaso”, Beh a NX YMHe 1 MOPa/IHU U BPeLHOCHU CY[0BM
KOjU Cy, 3a pasuKy Of jeAHOCTaBHMX YMHbeHWLa, MO CBOjOj MPUPOAM Hajuellhe

KOHTPOBEP3HU.

Mpema XapTy, [IBOPKMH Ha 0Baj Ha4MH NpaBu ABe Be/MKe rpeLuke. MNpsa rpeLuka
je cagpxxaHa y [1JBOPKMHOBOj TBPAHM Kako je Heros Mogen npasa, 6awl kao n OCTUHOB,
BpCTa NPOCTOYMHEHNYHE NPaBHOMO3MTUBNCTMYKe Teopurje. OBa rpeLuka nckpcasa y obe
BPCTe KPUTMKE KOJy je pa3Bmo [BOPKWH, jep je Uy jefHOM W Yy APYroM Cnydajy foLue
WHTENPeTMpao Mnpasu/io Npu3Haka Kao OCHOBHM KOHUeNT XapTose Teopuje. Kako je Beh
HarnaweHo, [IBOPKVH je Y AeCKPUMTUBHOj KPUTULM XapToBY TEOpWjy 03HauMo Kao
MOZen cucTeMa npasusia U MoLen 3a CUCTeM NpaBuna, 3aTo LUTO NPaBWIo MpuU3Hakba He
MOXe f[a Yy Kopryc npaBHOOGaBesyjyhux cTaHfapfa YKbyus W MpuHUMNe 4uja

06aBE3HOCT NIEXN Y HUX0BOj MOPA/HOj MCNPaBHOCTU. CYLUTUHCKU UCTY FPELLKY NpaBu 1

21 X epbepT XapT, ibidem, cTp. 300.
2% | bidem.
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KaZa je y nuTawy METOZLO/IOLKA KPUTUKA MOLUTO OCHOBE Mpasa Y XapTOBOM MoZeny
CBOAM Ha [Ba efleMeHTa — 3aKOHOLABCTBO W MpeuefeHTe. XapToB aprymeHT MpoTvB
0BaKBOr BUhera LIEHTPa/IHOr MojMa HeroBe Teopuje 06pasnoxXeH je y Aeny Koju ce 6asu
JeckpunTuBHoM Kputukom (Buam Il 2. 3.), a Koju ce y Hajkpahem mn3pasaxasa CTaBOM fa
npaBuio MpusHawa nopes opmasHUX YCnoBa Koju npefsuhajy HaumH(e) Ha Koju ce
Baxeha npasuia cuctema ycBajajy wnuM CTBapajy, MOXe cafp)kaTu W CyncTaHTUBHE
YCNOBe MOMYT MOPaIHUX BPeLHOCTW WM MpUHUMMNA MPaBejHOCTW, HapaBHO MOf
MPeTnoCTaBKOM fa Cy T YC/I0BY [0 KOHBEHUMje KOjy NOLITY]jY U Cnefe cyaunje v opyru
[PXKaBHN 3BaHUYHWLM.?® TuM aprymeHTOM XapT ycreluHo 6paHu CBOje fjBe OCHOBHE
Tese - Tesy O O[BOjeHOCTU MpaBa M Mopasna, Kao W Te3y fa je npaBo onpeheHo
COLUMja/IHOM MPaKCoM, Tj. Aa NPeACTaB/ba UMHEHWYHY CTBap - Ha HauuMH fa obe Tese

orncTajy jefHa y3 Apyry, 04HOCHO fa ce KOHLEeNTyasIHO NOCMAaTPaHO OHE HE UCK/bY4Yjy.

[pyra rpelwka npousnasnM u3 npee, aam U w3 [BOPKMHOBOr MOrpeLHor
carfnefaBata MeTOLONOWKMX OCHOBa XapToBe Teopuje. Havme, [OBOpPKUH je
aHanu3upajyhu nojam npasusia nNpusHama y OKBMPY CBOje METOLO/OLLIKE KPUTKKE [0LLAa0
[0 3aK/byuKa Kako Cy KpUTepujymu BaXkera npasa Koje To npasuno npegsuha ogpeheHn
KOHBEHLMjOM Mef)y 3BaHUYHMLMMA (ann 1 ocTanum rpahaHuma)®™, Gyayhu aa ceu oHu
crefie NcTe KpuTepujyme Kafa yTBphyjy Aa M je Heka npaBHa ogpeaba TayHa Uan Huje.
Ha ocHOBY O0BOr 3ak/byyka, /[BOPKUH KBaJIM(IUKYje MNpaBHW MO3UTMBM3AM Kao
CEMaHTMUKy Teopujy 3aTO LUTO je HeH [NaBHU UWDb Aa WAEHTUDUKYje 3ajefHuNYKe
KpuUTepujyme KOje nNpaBHMLM Cnefe Kafga npocyhyjy O npaBHUM ofpenbdama, jep
NMpaBHULW, YOCT&/IOM Kao M ApYru Y4YecHUUM Yy TOBOPHOj Npakcu, crnege ofpeheHe

3ajeHMNYKe KpuTepnjyme kaga ynotpebrbasajy ped ,,npaBo“. AKO Mehy tuMa He 6u

28 Bpuam Herbert Hart, ,,Positivism and the Separation of Law and Morals“ u Essays in Jurisprudence and
Philosophy, Clarendon Press, Oxford, 1983, cTp. 54-55. UcTw, ,,Mojam npasa“, cTp. 301-302.

24 Buau dycHoTy 279.
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rnocTojana oniuTa npuxBaheHoOCT KpUTepujyma, OHAa 61 ped mpaBo’ MMana pasiMunTo

3Hauerbe 3a pas/IMunTe /byje, Ma Tako U 3a ApXKaBHe 3BaHNYHMKe. ?®

OBa ppyra rpewka je fsoctpyka. [1pBo, [1BOPKWMH TBpPAW [a 3ajefHUYKM
KpUTEPUjYMU HUCY HULITA APYro A0 MPOCTe UCTOPUJCKE YMHEHULIE KOje Ce /lako Mory
YTBPANUTH, Maga je XapT, LWTO je Masoyac 06jalliHeHO, KPo3 CBOjY MHKNY3UBHY BEP3Ujy
nosnTMBM3MA Ty TBPAHY YCMewHo onosprao. [pyro, [BOpPKWH 3ak/bydyje pa
KpuTepnjymn 3a ynotpeby HeKor rnojma UCTOBPeMeHO oapehyjy HeroBo 3Hauerbe, LITOo
npefcras/ba nocneauuy JBOPKMHOBOI NOrpeLlHor pasymeBakba MeTOLO0/OLWKNX OCHOBA
XapToBe Teopuje. TayHO je fa je XapT, MPBEHCTBEHO MO4 YTuuUajemM ,,KacHOr*
ButreHwrajHa, pa3sujajyhu CBOjy Teopujy LUMPOKO NPUMEHMBAO je3NUKY aHannsy. Au
je3nyka aHanmn3a y HeroBoj Teopuju He Urypmpa oHako Kako je [BOPKUH npeacras/ba.
BuTreHwrTajH je y CBOjMM NO3HMM pafloB/Ma [0Ka3a0 Kako 3HayeHa peun Bapupajy v a
Cy ofpeheHa HMX0BOM YNOTPeboM y pasnnMunTUM je3UYKNM KOHTEKCTUMA. TO je HaBeno
XapTa fa CBOjy Teopujy OMNpemy MeTOAO/MOLWKMM CPeACTBOM KOje je Has3Bao
KOHTEKCTya/lHa AeuHMUMja U KOja Ce YMHOrome pasvkyje Of KIaCM4HOr HauyumHa
feuHucarba (Buan 11 1. 2. 1.). OHO WwTO [IBOPKUH HWje pasymeo WAn je, MOXe butu,
CMULL/LEHO 3aHEMapuo, jecTe fa KOHTEeKCTyaJHOM AeuHuLMjoM Huje moryhe
JerHucaT Heky rojam, mna Tako HW MojaM npasa, HATU Ce HOMEe MOXe OApeanTw
HEroBO OMWTe 3Hayewe, Tj. 3Hayere BaH opfpeheHor KoHTekcTa. KOHTeKcTyasiHa
feuHMLmja je XapTy MNocnyXuna ga pasjacHM MHOrobpojHe 3HayajHe AUCTUHKLMje
n3mehy BpCTa APYLUTBEHMX CUTyaumja U OfHOCA TakO LUTO je UCMUTMBAO Yobu4ajeHo
Kopuwhetse peneBaHTHUX WM3pa3a M HauMHa Ha KOjU OHWM 3aBuCe Of CoumjaiHOr
KOHTekcTa.®® XapT Koju je MHaue 6110 HECKMOH AethUHULIMjaMa, HUTAE HUje HW MOKYLLAo
Aa fehmHuLLEe Nojam npasa, Beh Aa onuile OHe cuUTyalmnje Y Kojuma ce KapakTepucTuyHu
HOPMaTMBHU W [ECKPUNTMBHU M3pasn U peun ynotpebsbasajy. Mnak, [BOPKUH je

npeHeGperao oBY pas/IMKy W Crojuo fABe CTBapy Koje je XapT Nax/bMBO pa3fBajao —

2% By XepbepT XapT, ibidem.
2% % ep6epT XapT, ,,Mojam npasa“, cTp. 7.
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aHanM3y npaBwia Koja perynuuly ynotpe6y peum ,,npaBo“, ¢ jeqHe, 1 ogpefere 3Hauere

Te peuu, ¢ Jpyre CTpaHe.

Kao aprymeHT npotuB 0BakBOr [JBOPKMHOBOI CTaHOBMLITA, XapT ynyhyje Ha
CBOje objalirberbe nojMa npasge, objallHere Koje Ce jefHako MOXKe OAHOCUTWU U Ha
nojam npasa. Hanmve, XapT je cacBUM jaCHO CKPEHY NaXKiby Ha YMHeHULY Aa ,,Mepua 3a
NPYMeHy jefHOr MojMa ca KOHCTAHTHWM 3Hauvewem MOry W Ja Bapupajy v ja byay
cnopHa“®’, na je Tako, n3Mely ocTanor W Ha NpUMepy MojMa MpaBAe, WM3BeO
pasfMKoBatbe M3Mely caMor MojMa 1 pasnnunTUX cxBaTara Tor nojma.?*® 3a pasnuky og
[BopkuHa, LIoH Ponc (John Rawls) je 0BO pa3nnkKoBame pa3yMeo OHaKo Kako ra je XapT
M NPeACcTaBMo U Ha CaMOM MOYETKY CBOTI YyBeHOr fena ,,Teopuja npaefe”, AUPeKTHO ce
nosmeajyhn Ha XapToBy Teopwjy, Harnacvo: ,/A3rnega tako NpupoAHO fa ce MUCIn O
nojMy Mnpasfe Kao pas/iMuyMTOM Of pa3/InyuTUX CXBaTakwa O MpaBAu, U Kao ofpefheHOM
3ajeIHUYKOM Y/IOrOM KOjy OBe pasninynTe CKyrnuHe NpuHLMna, oBa pasnnymnta cxeatamba,
nmMajy. OHM KOju 3aCTynajy pasfimumTa cxeaTama npasge Mory ce, fakie, v Aasbe cnaratu
[la Cy yCTaHOBe MpaBefHe Kaja He npase pasiuke mefy ocobama, foferbyjyhn um
OCHOBHa MpaBa W [Y>XHOCTU U ofpehyjyhn npasuia 3a WCNpaBHY paBHOTEXY Mehy
CYMNpOTCTaB/bEHVM 3axXTeBMMA Y NOriefy KOPUCTU APYLUTBEHOr XuBOTa. /byau ce mory
CNOXWUTM ca OBWM OMWCOM MpaBefHMX YCTaHOBa 3aTO LUTO MOjMOBM MPOU3BO/LHOT
pa3fIMKoBawa WM WCMpaBHE PaBHOTEXE, KOjU CY YK/bY4YeHM Y Mnojam rpasge, oOcTajy
OTBOPEHM 3a CBaKor fa UXx Tymauu y cknagy ca npuHUMnuMa npasfe Koje npuxsaTa

[Harnacno M3].“%*

OBO pa3nMkoBawe, Koje [BOPKMH He Mpero3Haje, ce Ha MOTMYHO WUCTU HayuH
MOXe MnpuKasaTu U Yy Chyyajy npaBa. Y Ty CBpXY Heka Oyae uckopuwheH jefaH
3aMULL/bEHKN NpuMep — Ha jefHOM CTPYYHOM CeMUHapy Ha Temy ,,LLITa je npaBo® rosope

cyamja, npodecop npasa u coumonor. Cyamnja Tako ca nosuumje ApXXaBHOI 3BaHUYHMKA

297 | bidem.

2% Byau ibidem, cTp. 217-218.

2 | lon Ponc, , Teopuja npasae“, npeseo Mwunopag Weosuh, JIM Cnyx6eHun Siuct — LIV, Beorpag —
Moaropuua, 1998. cTp, 23.
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GpaHu CBOje CTaHOBUMLLUTE Aa je NpaBo CKyM Npaswia O /bYACKOM NOHaLlaky Koje JOHOCH
N CcaHKUMOHMLEe ApxaBa. podecop npaea, KOjU Ce AeKnapuvile Kao jyCHaTypancTa,
ocropasa 0BO CTaHOBMLUTE M M3HOCKU CTaB fAa Npasuna Koje AOHOCK ApXKaBa He CMmejy
ApacTUYHO OACTYMAaTW 0f Havena npasje, Te NpaBo AedMHMLLIE Kao BO/bY 3a MPaBAoM.
Mpefn Kpaj cecuje, COLMONOTN, MHAYe fieBMYap Mo yoeherwy, U3HOCK TBPAHY Aa je npaso
CUCTEM NPaBHUX HOPMU KOje W3BMPY U3 [APYLUTBEHMX OfJHOCA, a KojuMa ce LUTUTe
NHTepecn Bnagajyhe knace. Ha maysu unamehy fBe cecuje, cyavja, npodecop npasa u
COLMONOr HacTaB/bajy CBOj Pa3roBop, anv y jeaHoj Mare hopmasiHoj atmocthepu. Cyamja
Ce XXaJIn Kako My je 360r ,,conMaapHor nopesa naarta 3HavajHO yMareHa, fOK npodecop
FOBOPY KaKo Ce HY NOCNe HEKO/IMKO FoAMHa HIje MOMMPKO ca yBOheHeM T3B. 60N0HCKOT
npoLeca. Y UCTOM HeBeCe/lOM TOHY HacTaB/ba ¥ COLMOIOr Kora je fonasehn Ha ceMuHap
nonuumjcka naTpona kKasHuna 360r Np/baBUX PeErucTpaumMoHnX Tabnuua uako je
caobpahajuuma pekao fa cy Tabnuue bune uncte, anu fa Cy Ucnp/baHe y TOKY camor
nyTa. HewTo CAMYHO OBOM MpUMepy Ce CTa/IHO AellaBa, Aa CarOBOPHMLM Y Hajsehem
6pojy cny4ajeBa Ha UCTN HA4YMH YNOTpeb/baBajy HEKY ped, Ma Tako W ped ,,npaBo”, nako
MMajy YHEKO/IMKO pas/inymTa CxBaTara O 3Hauyekby Te peyun, Kao M 0 MojMy Koju Ta peu
03Hauasa.>® OBa TpW caroBOpHMKa HWUCY MOpana Aa A0Aajy HUKaKBa Mojalliberba Kako
6V npaBuna O Hanmnaty nopesa, O M3MeHaMa HayMHa CTyaupawa M 0 caobpahajHuM
npekpLUajuma pasymenn Ha noTnyHo UCTU HauymH. CynpoTHO, ako ce cnefu [BOPKMHOBA
aprymeHTaumja, npovsnasnno 6w ga Tpy caroBOpPHMKa Ymja ce CTaHOBMLUTA O TOME LUTa
je NpaBo ApacTMYHO pasnnKyjy, 3anpaBo CaMO M3roBapajy Heke peyveHule, ann aa ce He
pasymejy, Aa UM ce peun pasmumownnase. OBakBa NorpeLiHa KoHcTataumja je nocnegmua
[IBOPKMHOBOI Heyo4aBarba pa3finke M3Mmely npasuia Koja perynuwy ynotpeby peum v
3Hayera Peun. Y KOHKPETHOM Cfy4ajy TO je MOTMYHO BUA/BMBO - CarOBOPHWULUM CYy

Cnefuny McTa npaeunia ynoTpeGe peuu ,,MpaBo“, anuM Ta MpaBuna HUCY oapehuBana

30 Tpeano 61 HarnacuTK Kako ,,[IBOPKWH HU Ha jeAHOM MecTy He TBPAM Aa MO3WUTWBM3aM Tpara 3a
fedovHnumjom ‘mpaBa’. OH 3ampaBo TBPAM Aa je HajnpeumsHuje (Mnm Gapem HajaobpoHamMepHuje)
NPOTYMa4YnTL MO3UTMBM3aM Kao TEOPUjy O 3Hayetby 'Mpasa’. 3Hauyere HeKOr TepMuHa Huje yobudajeHo
[laTo camoM HerosoM geduHuuymnjom[.]”, Jules L. Coleman, Ori Simchen, ,Law*, Legal Theory, 2003/9,
cTp. 1-2.
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3Hauerbe Te peun, LUTaBMLLE, HIXOBA CXBaTatba MOjMa KOju pey ,,npaBo“ 03HauaBa Cy

6vna 6UTHO pasnnunTa.

Heyben/bmBocT [IBOPKMHOBE aprymeHTtauuje Bui/bMBa je W Yy  ChAyyajy
JycHaTypanM3ma Koju je, nonyT npaBHOr NO3UTUBU3MA, [BOPKMH OKB/IM(IMKOBAO Kao
CEMaHTUYKy Teopujy. AKO Ce MOHOBO UCKOPUCTY HaBefeHW Cny4daj C TpY caroBOPHUKA,
oHfa 6y npodecop npaBa Kao jycHaTypasiMcTa CBOM KOMEern Cyamju Koju ce Xaium Ha
HOBa MOpecKa npaBWia, MOrao fa KaXe Kako MPOrpecvBHO OMOpe3uBare APacTUUHO
KpWW jedHO O OCHOBHWX Hauena npasfde W Aa, CXOLHO TOMe, HaroMeHe cyauju fa
npaeHa ofpenda Kojy je yrnpaso U3roBopuo, ABOPKUHOBCKM PeYeHO, HMje TayHa. Takofe,
cnaboct [BOPKMHOBOI PE30HOBaHa O CEMAHTUYKOj NPUPOAM CaBPeMEHOr MO3UTUBM3MA
nokasyje ce U y T3B. NepudepHUM cryyajeBMMa. Je3nyka npasuia 0 yrnoTpebu peuu
,MpaBo* ofHoce ce Ha ofpefeHe nepuepHe cryyajese NonyT MehyHapogHOr rnpasa uam
NPUMUTUBHOI MNpaBa Mako y TUM C/lyyvajeBMMa U30CTaje HEKU Of efeMeHaTta Koju cy
cacTaBHM [Ie0 3Hayera peuu ,,npaBo™, MoNyT HeAOCTaTKa CaHKLMje Un LeHTpasM3oBaHe

[IpXXaBHe BaCTW Koja Mponucyje 1 CaHKLMOHWLLE npaBHa npasuna. >

XapT npeTnocTae/ba Aa pas/nor 3awTo je [ BOPKMH M3MeLLao 3Hauere ,,npasa” ca
3HaYereM NPaBHUX OAPeAdN NEXN Y jeJHOM Of, KapakTepuCcTUUHMX 0benexja npasa Kao
[PYLUTBEHE M0jaBe — MPaBHULM pacnpas/bajy 0 Ta4HOCTM NPaBHUX OApesovm Tako LITO ce

nosuBajy Ha 3Hauerwe TakBux ogpeaén.’? Mpema [IBOPKMHY, MO3NTMBM3aM Kao

%% MosHaTi okcthopacky npodecop TumoTn ExamkoT (Timothy Endicott) faje UsMuLL/bEHU, anu Beoma
WYCTpaTMBHM MpuUMep — XapT je yrocTmo CBOT MpujaTesba aHTPOMosora HakoH HEeroBor nyTa 'y Janeky
3eM/by PpraoHKM]Y, XefbaH fa yyje CBexe YTUCKE O TOj Heno3Hartoj 3emsbuM. AHTOPMosor je Xapty y
jelHOM NOAY>XeM pa3roBOpy NPeHeo BP/O 3aHMM/LUBO 3aMaXare Kako ce npaBo y dPpuaoHuju cactoju
caMO Off MPUMapHUX npaBwAa, LTO MOTAYHO OACTyna Of XapToBe Te3e fAa K/byd 3a MOLEPHY
JYPUCNPYZEHUM)Y NEXW Yy jeAVHCTBY NpUMapHMX W CeKyHAapHux npasuna. [Ja je [BOpKuHOBa
aprymeHTaumja Ha MecTy, XapT 6u y TOM C/yvajy CBOM MpwujaTe/by BEpOBaTHO peKao Kako rpeLuw,
LUTABMLLE KaKO je Herosa rpelika 6usapHa, 3ato LITO peyn ,,npaBo“ n ,,NpaBHU CUCTEM™ HE KOPUCTU Y
CKnagy c npasunuma kopuwhewa T peun. Timothy A. O. Endicott, ,,Herbert Hart and the Semantic
Sting”, y ,,Hart’s Postscript: Essays on the Postscript to Concept of Law*, Jules Coleman (ed.), Oxford
University Press, Oxford, 2001. cTp. 42.

%02 X ep6epT XapT, ,,Mojam npasa“, cTp. 301-302.
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[EeCKpUNTUBHA Teopuja Koja ce 6aBM OMUCKMBAKEM LEHTPa/IHWMX Cly4vajeBa MpaBHe
npakce, n3mehy ocTasior 1 Tako LUTO OMNUCYje 3Hauverbe NMpPaBHUX OApesoW, HanoCNeTKy
Mopa NoKas3aTu CBOjy CEMaHTU4YKY MNPUPOLY BEWTO YBUjeHY Y [LECKPUNTUBUCTUYKO
pyx0.3% 3awT0? 3aTo LWTO je 3a [JBOPKVHA CBaka NpaBHa Teopuja Koja CAvMo MpaBo YMHM
3aBMCHUM 0f ofpefheHnx cneunuuHnX mepunia Koja 6v buna nsseieHa 13 3Hauera peyu
,NpaBo* Mo CBOjoj NpupoAaM ceMaHTU4Yka. MehyTum, XapT Harnawaea ga Cy npasHe
oApen6e ,, TUNUYHO CTaBOBM He O TOMe LTa ,MpaBo“ jecte, Beh wWTa ofgpefheHo npaso
JecTe, TO jecT, LWTa NpaBo HEKOr CUCTeMa AonyLuTa Uan 3axTesa uam osnawhyje /wbyae aa
ynHe. TaKo, YaK W aKo je 3Hauere TakBUX MPaBHWMX Uckasa (propositions of law)[**]
oApeheHo feduHMUMjaMa UK HBUXOBUM UCTUHOCHUM YCMIOBMMA, TO HE BOAW 3aK/bYUKy
[la CaMO 3Hayere peun ,,MpaBO™ YMHM NPaBO 3aBUCHUM 0f oApeheHuX cneunpuyHmX
mepuna“.>® XapT cBOj aprymMeHT 3aK/byuyje KOHCTaTaLMjoM Kako 611 0BO BXKINO jeAnHO
noA NPeTnocTaBkoM Kaga 6w KpuTepujymu 3a MAEHTU(MKOBaHE Mpasa Koje npeasuha
npaBuN0 NpusHaka oapeheHor cucteMa 6unu oapeheHn 3HavereM peun ,,npaso”, LWITO

61 Beh NpeCTaB/bano UMMYTHParLe Heyera LWTo XapT HUrAe Huje Tepamo.®

Mnak, notnyHO je HecxBaT/bMBO 3alUTO je [BOPKMH NyTeM MpeAcTaB/barba
npaBHOI MO3UTMBM3MA Ka0 jeflHe CEMaHTUYKE Teopuje >Keleo Aa MOKaXe Kako Yy
NO3UTUBUCTUYKOM Bufewy MpaBHE MojaBe He MOXe OMTU peyun O TeopujCKoj
Hecar/siacHoOCT/ 0 npasy, Beh camo 0 eMnupujcKoj HecarnacHocTu. Hemoryhe je TBpAUTK
2 [IBOPKVH HUje [0 Kpaja No3HaBao XapToBO AeN0 Yuju je cTyaeHT 610>, noK weros
HECYMHVMBO BENMKW Ta/sleHaT 3a NPOMULL/bake O MpaBy UMHM Masio BEpOBATHOM
MPEeTnoCcTaBKy fAa HWje Morao npasu/IHO fa pasyme XapToBe rnaBHe uaeje. Ha MHOrMm

MecTuMa [IBOPKMH OCHOBHe MOjMOBE XapToBe Teopuje NPeAcTaB/ba Ha MCKPUBIbEH

33 Byuan Ponang, [1BopkuH, ibidem.

304 33 pasnuky of npesoguoua [BOPKUHOBE Khhure ,,LlapcTBo npasa“, npesoauouun XapTosor ,[lojMa
npasa“cy [JBOPKUHOBY cvHTarmy propositions of law, kojy tel quel npeysvuma XapT, npesenun Kao ,,npasHu
nckasn®.

305 X ep6epT XapT, ibidem.

%% | pidem.

%7 Mopen [BopkMHa, XapToBW CTyAeHTU cy 6unn u Llosed Pa3 u Llo ®uHuc, koju cy Beh ayro
[OOMVHaHTHe (mrype y OKBMpY fBa rfaBHa NpaBHOTeOpMjcka Mpasua — Pa3 y MpaBomnosvTUBMCTUYKO]
Teopuju, a DUHUC Y NPUPOLHOMPABHO].
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HauMH, a MecTa Ha Kojuma XapT Huje 6MO 40 Kpaja jacaH WM je OCTa0 HeLOpeYeH,
TymMaun y ,Hajropem ceetny“. Tako [BOpPKMH, WTO je Beh HamomeHyTO, KopucTehn
XapToBO HEAOBO/LHO jacHO ofpeherwe npasuia MNpu3Hawa WCTO Tymaydn Ha BpJio
€KCTEH3MBAH Ha4YMH — Ka0 BPXOBHO NpPaBun/Io CUCTEMA KOje Mopes ApXKaBHUX 3BaHUYHMKA
npuxsartajy v rpahaHun. AKo je XapT Ha camo je4HOM MeCTy HeMyLITUM ofpeherem Tor
npasusia fOMycTno MOryhHOCT 3a TakBO TyMayerbe, He NOCTOjU HWUjefaH BasbaHW passnor
[ia Ce NpaBsun/Io Npr3Harba Tako 1 MHTEPMPeTUPa, NOroTOBO ako Ce Ma y BUAY LLeIoKynHa
CTpyKTypa XapToBe Teopuje. Ha OCHOBY jefHe M30/10BaHe rpellke Yy ofpehewy Tor
npasvna, [BOPKMH je fonycTno cebu fa ra Npowwmpu Lo NOrMYKOr Makcumyma, Tj. 4a
Ka)Ke Kako CBW CTaHOBHWLUM Y [pXKaBW NpuxBaTajy npaBuio npusHawa, Wto he pehn u
APXXaBHW 3BaHUYHWLUM (LUTO je KOHLENTYa/IHO HY)XKaH YC/oB) M OcCTaTak Hapoga (LUTo
KOHLIeNTYa/THO HMje HYXKHO, a HW1je YaK HM TayHo). [oLTOo nocpean HUje Hernmo3HaBaHEe
NN HepasymeBarbe XapToBe TeOpwje, U3rnefa fa je y nutarmy HeKa BpPCTa HayuYHWUUKe
HEeKOpeKTHOCTW. Pasnor je jacaH — [BOPKWH je EeKCTeH3MjoM MpuxBaTarwa npasuna
npu3Harba Ha LeNoKYNHO CTaHOBHWULITBO MOrao fa ocurypa apryMeHT y npuor ctasa o
CEMaHTMYKOj MPUPOAM MPaBHOT MO3UTMBM3MA. 3HaYeHe 1 ynoTpeba peum ,,npaBo* Huje
pesepBucaHa camo 3a ApXXaBHe 3BaHWYHWKe, jep OM ce y TOM C/y4vajy MOr/io roBOpUTH
CaMO O HEKOj CemMaHTUUM Yy OKBUPY MpaBHU4YKe CcTpyke. OrpaHuyerwe 6p3vHE Ha
aytonyTty of 120km/h jecTe TauHa npaBHa ofpefba 3aTo LUTO je Yy CKnagy ¢ OCHOBama
npaBa CPMCKOr npaBHOr cucteMa. AKO KOHCEH3YC O NpuxBaTawy OCHOBA Mpasa Koju
oApenyjy KpuTepujyme 3a Ta4yHOCT HeKe MpaBHe ogpenbe nofpasymesa LEMOKYMHU
Hapoz, OHAa TO AOHeKse [403B0/baBa 0f0paHy CTaBa a je3vyka npasuna Koja perynuwy
yrnoTpeby peun ,npaBo“, y UCTO Bpeme ofpehyjy n 3Hauyewe Te peun. Taga 6u ceu
YYECHMLM Y TOBOPHOj NpaKkcu pey ,,MpaBo™ KOPUCTUIN CaMO aKo CY Y HEKOj KOHKPETHO]
CUTyaumuju y Kojoj Ta ped Tpeba ga 6yae ynoTpebrbeHa, 3a0BO/bEHN CBU KPUTEPUjYMU
npegsuheHy npasuaoM npusHawa. [pykunje peyeHo, ako CBU YYECHWUUM Y Je3NYKOj
npakcu criefie UCTe KpUTepujyme UCnpaBHe yrnoTpebe Heke peyn, a TU KPUTEPNjymn cy y

Cnyyajy peuu ,nNpaBo“, cafpXaHW Yy MpaBuly MpPU3Hakba, TO 3HauM fAa CBW OHK
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MpuUXBaTajy npaBuIo NpuaHatba. He Tpeba HarnalliaBaTii Kako 0BakaB 3aK/byyak 10 Kojer

Ce Ha Kpajy CTVXe, HEMA HIKaKBe Be3e ca CTBapHoLLNy.

C ppyre ctpaHe, [IBOPKUH je MHOra mecta y XapTtoBom ,,[1ojMy npasa“ npocto
3a06MLIA0 3aTO LUTO HUCY WWa Yy MPWIOr HEroBoM MpeAcTaB/bakby MOLepHOr
no3uTMBM3Ma 1 XapToBe Teopuje NocebHO, Kao BPCTE jeflHE CeMaHTMUKe Teopuje npasa.
JelHO 0 TMX HajKapaKTePUCTUUHNjUX MeCTa MoKasyje Kako je [JBOPKMHOB apryMeHT O
CEMaHTUYKOj MPUPOAN NpaBHOr MO3MTUBM3MA NpoMallno cBojy meTy. Ob6jawirasajyhu
npaBoO Kao CUCTEM MPUMapHUX M CeKyHZApHMX MpaBuia XapT jaCHO Kaxe: ,,Y CTBapw,
Hehemo TBPAMTW fAa Ce yBeK Kafa je ped ,,npaBo* ynoTpeb/beHa ,,MCnpaBHO™ Ty MOXe
Hahyv 1 KOMbUHauMja NPUMapPHUX U CEKYHAAPHWUX Mpasuna, jep je jaCcHO Ja pasnnyntu
CNyyajeBM Yy KOjuma Cce pey ,MpaBo“ KOPUCTM HUCY MOBe3aHW Tako [MpPOCTOM
yHuopmHowwhy, Beh Cy NoBe3aHN Mamwe SUPEKTHMM Be3aMa — YeCTO CaMO aHas1orujomM,
6110 NO hopMM NN CaAPXKMHUN — C LEHTPaTHUM cnyyajeM. OHO WTO heMo NoKyLwaTh ga
MOKaXKeMO Yy OBOj M HapegHum rnasama [,lMojma npaBa®“] jecte pa ce BehuHa
KapakTepucTukKa npaBa Koje Hac 30ywYyjy W Koje Cy noAcTuuane mnoTpary 3a
feuHMLMjOM MpaBa, ann je U YMHWIE HeyCrnewHoM, Hajbo/be MOry pasjaCHUTU ako
pa3ymMemMo OBe [Be BpCTe MnpaswWna v wUX0B MefycobHu opHoc. OBOM jeAMHCTBY
efeMeHara npugajemo Hajehu 3Hayaj 360r eKCn/JMKaTUBHe CHare Kojy OHO uma Yy
06jalletby NOjMOBa KOjU YMHW OKBUP MPaBHOT MULWW/beba. Onpasgare ynoTpebe peun
’NpaBo’ y Tako LWMPOKOM pacroHy XeTeporeHnx cuTyaumja of CeKyHLapHOr je 3Havaja u

HoIIME Ce MO>KEMO 6aB1 TV CamMo aKo PeLLMMO FasHi npobnem [Harnacno M3].“%%®

308 X ep6epT XapT, ibidem, cTp. 141.
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2. 2. TocToju Nn TeopujcKa Hecars1acHoOCT 0 Npasy?

HakoH nocnegtmx HEKONMKO CTpaHuua Ha KojuMma ce ocnopasajy [BOPKUHOBM
aprymeHTW, CMWUC/EHO je ynuTaTW da v je CTaB O CHasn [BOPKMHOBE METOLO/OLLKE
KPUTWKe M3HET Ha CamMOM MOYETKY OBOI Ofe/bKa YoniwiTe OApKuMB. M3rnefa aa jow Huje
BpeMe 3a TakBO NuTawe, jep je oBa SMHWja [IBOPKMHOBE KPUTUKe XapToBe Teopwuje
HeWwTo Ha/MK Ao6poM bpujady - jeaHa mBMUA je Tyna, a OHa Apyra Koja Kiu3u rpeko
nnya, M3y3eTHO owTpa. HO npe Hero WTO Ce MPUKaXe HeHa MCTUHCKA BPefHOCT,
NOTPEOHO je HAYMHUTM HEKOJIMKO HaroMeHa 0 AMHaMuumM aebaTe Koja ce Boguna nsmMehy

[BOPKMHA 1 NpaBHMX NO3UTUBUCTA.

Kako je Beh HarfaweHo, JecKpunTUBHa U METOAO/OLKA KPUTMKA [efe MHore
3ajeflHNYKe enemeHTe Mehy KojuMa Ccy Tpu HajBaXHMja: XapToBO MPaBU/IO Npu3Haka ce
npuKasyje Kao TECT MOpekKsa, a XapToBa Teopuja Kao HerofecHa fa OnuLle rnoHallame
CyAvja y TeWwKUM Cry4ajeBrMa W, KOHayHO, Y 00e KpWUTWKe Ce M3HOCK CTaB ga ce y
TakBMM Cny4vajeBUMa MoHallare Cyauja MOXKe pasyMeTu jefMHO Kpo3 npuxBaTake
OuUrNiefHe YMHeHULE [a Cce CcyAaumje OKpehy Ka MOpaHUM Hayennma Kako 6u Te
cnyyajese pewwmnu. Takohe, y MHOTMM Taykama OBe [IBe KPUTUKE Ce pas/nKyjy, au je
jefHa o TUX Tayaka K/byyHa - [OK Ce NPBOM KPUTUKOM TBPAM [a CyAMje Y TEeLIKUM
CNnyyajeBUMa, Tj. Kafia He NOCTOju NpPaBHO MPaBWI0 HA OCHOBY Kora 6u ce c/yyaj peLuno
nnn noctojeha HUCY afeKBaTHa, OHWM KOPUCTE MpaBHE MPUHLUMNE Kako 6u Aownv Ao
peLulerba Cyyaja, 4PpYyrom KpUTUKOM ce TBPAW Kako Mehy cyamjama He Mocoju KOHCEH3YC

0KO KpUTEpUjyma Kojy YiHe 0CHOBe MpaBa.

CBOje 04roBope Ha NpBY KPWUTMKY MO3UTUBICTU Cy OpUjeHTMCanM Yy ABa npasua.
NHKNY3MBHU MO3UTUBUCTY CYy CMaTpanv Aa NpaBuIo Npu3Hata HEKOr NMPaBHOT cucTemMa
MOXe [1a YK/bYUl 11 MOpasiHa Hauena, noj YCnoBOM f1a Cy OHa [Ie0 KOHBEHLMje Kojy cneae
[PXaBHW  3BaHUYHWUM. C  Apyre CTpaHe, eKCKNysuMBUCTM CYy  [1BOPKWHOBY

VHTEPMpPeTaLujy TOr NpaBu/ia CMaTPasn TauHOM, ain HE U HEroBe 3aK/byUKe KojumMa cy
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Ce CynpoTCTaBWMAM KPo3 MoGO/blUaHy AOKTPUHY O CyAckoj auckpeumju. Obe BpcTe
MO3UTUBIUCTUYKE apryMeHTallMje Cy 3HauajHO yMarbiie cHary [BOPKUHOBKX KPUTUUKUX
npumeabu, maga cy Gaw Te npuMeade Gune y3pok OTMOYMHbaka ,rpafjaHckor pata“ y

HNXO0BM pPeaoBMMa.

LLITO ce TMYe MeTOAO0/MOLLKE KPUTUKe, [IBOPKMH je, MOHOBO Ce cnyxxehu aHann3om
TELWKUX Cfy4yajeBa, YCMNewHo A0Ka3ao MoCTOjate TeopWujcKe HecarsiacHoCTM O Mpasy.
CnyuvajeBn Koje je aHanm3upao, nonyt Snhail darter cnyuyaja, cy nokasainm Kako HU
WHKNY3MBHA HN EKCKY3MBHA NIHWja NO3UTUBUCTUYKE Of6paHe H1je NogecHa Aa 06jacHK
ouuUrnefHy TeopujcKy HecarfiaCHOCT Mehy cyaujama y TM cryyajeBuma. bes 063mpa Ha
He Tako Mane pasnnke, oba NO3UTUBUCTUYKA NpaBLa feNfe UCTY METOAOMOLKY OCHOBY
Koja ce y HajkpaheM rnacu — ocHoBe npasa cy ofpefeHe KOHCEH3YCOM n3Mehy apyKaBHUX
3BaHUYHMKa. Pa3ym/bvBo, Hamehe ce MuTawe Kako MO3UTMBUCTM ,MOry Aa objacHe
Hecar/f1iacHOCT Y Be3W ¢ npaBHOM 06aBe3HOLLNY ofApeheHnX YnktbeHULa Ymja 06aBe3HOCT,
MO MpeTMnocTaBLy, 3aXTeBa MOCTOjatbe CarnacHoCTU O HMX0BOj 06aBe3HOCTU?“*® Kako
LLlanmpo parbe 3anaxa, NpoCcTo je HeBepoBaTHO Aa je 6e3 063mpa Ha OrPOMHY KOJIMYMHY
MacTu/ia NPosIMBEHOr y T3B. XapT-[BOPKUH febaTu, TaKo Maslo NaXkHhe YCMepPeHO Ha 0Baj

13y3eTHO y6e/bnB [JBOPKNHOB aprymMeHT.

MocToju HekonMKo Moryhux objalirbersa No3UTUBUCTUYKE MHAOMEHUMje npema
[IBOPKMHOBOM aprymeHTy O TEOPWjCKOj HecarnacHOCTW O npasy. JefjaH of passnora 6u
Morao fa 6yge ytemerbeH Ha [JBOPKMHOBOM MHCUCTMPaky fa NO3UTBM3aM NPUKaXkKe Kao
CeMaHTUYKy Teopujy. [BOPKUH je TWM apryMeHTOM MOKylao fa [OKaXe Kako
Mo3UTUBM3aM Ca CBOjUX METOLOMOLUKMX OCHOBA, HMje CrocobaH fa yonwite [eTekTyje
TakBY BPCTY HecarniacHocTu, Beh caMO emMnMpUjCKy HecariacHOCT O MOCTOjakwy Wan
HEeMnocTojakby W3BECHUX WCTOPUjCKMX UMmbeHWUa. OH je CMeno W3Heo TBPAwY Ja
CeMaHTMYKa XaoKa NpoCTo Napasmiue nNpaBHN NO3UTUBM3aM M OCTaB/ba ra Ha NOBPLUMHN
npo6nema. [MO3NTUBMACTM CYy YCMELIHO OMOBPIAM CEMAaHTUYKY )KaoKy, am Ccy

npeHeGpern ga 6e3 063Mpa Ha by, apryMeHT O TEeOPMjCKOj HecarnacHocTu CTOjM.

3% Seott Shapiro, ibidem, cTp. 38.
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ConnaHOCT aprymeHTauuje O TEOPWjCKOj HecarnacHOCTM Hema Be3e wav 6ap Hema
AMPEKTHE Be3e Ca CEMaHTUYKOM >KaOKOM KOjoM [BOPKWH MOKyLUaBa Aa AOKaXe Kako
MO3NTUBK3aM He MOXE Aa pavyHa Ha TakBY BPCTY HecarfiacCHOCTU. CAIMKOBMTO OMNMUCaHO,
[BOPKMH je MO3MTUBUCTUMA PeKao - NocToju npobnem (Teopumjcka HecarnacHoCT), Koju
360r OBMX pasnora HUCTe CMOCOOHN Aa younTe (CeMaHTMYKa XaokKa), a Mo3UTUBUCTM CY
OAroBOpPWUIM — TW pPasno3n He cToje (Tauyka). I Tako je npe HEKONMKO roamHa Yy
jypucnpygeHumju OkoHYaHa febata Ha TeMy CeMaHTUUKe >Kaoke Yy OKBUPY Koje Cy
NO3UTUBUCTU U3HENN ybea/buBy oabpaHy NpoTMB [BOPKMHOBMX Hamada, Kao v NpoTuB
aprymeHarta terosux cneaéernka,>'® a fa ae6ara o TeOpWjcKoj HecarnacHOCTM O MpaBy

jow HMje OTBOPEHa Ha MpaBu HauuH.

Apyro moryhe o6jallbere MOXAa NEXM Yy NPeTNocTaBLM Aa NO3UTUBUCTU HUCY
YOUM/IN KakKO je aprymMeHT O TeOpMWjCKOj HecarfiacHOCTM O MpaBy MO CBOjoj Npupoan
OMTHO Apyraymjn Kako 0 CEMaHTUUKE XKaoKe, TaKO U Off KPUTUKE eKCMaHaTOPHE cHare
nMpaBHOr Mo3WTMBM3Ma. Ha OBy mnocnegwy KpPUTUKY, MNO3UTUBUCTM Cy OAroBapaiv
aprymMeHTOM Kako Cy OCHOBe npasa ofpefeHe KOHBEeHUMjoM Mehy 3BaHUYHUUMMA. Ta
BpCTa paHunje n3HeTe obpaHe Koja je ynotpebrbeHa npoTus [BOPKNHOBUX apryMeHarta o
eKCMaHaTopHOj €nabocT MpaBHOr MO3UTVMBM3MA, He MOXe 6uUTK ynoTpeb/beHa W
NMPOTMB apryMeHTa O TEOPUjCKOj HecarnacHOCTU, a KOju Ce CYLUTWHCKWM pas/inkyje of
npeTxogHor, 6yayhn ga je TMM aprymeHTOM HamagHyTa ynpaBo Ta MO3UTMBUCTUYKA
oabpaHa, Tj. rNaBHM METOLO/OLLKN HayK CaBPEMEHOT NMO3UTMBU3MA O KOHBEHLMOHA/THO]

npupoawn npasa.

Hanocnetky, kao moryhe ob6jalltere MO3UTUBUCTMYKE WrHOpaHUuje npemMa
[IBOPKMHOBOj aprymeHTaumju 0 TEOPUjCKOj HecarnacHOCT! O MpaBy, MOXE Ce HaBeCTu
CTaB NPBEHCTBEHO EKCK/TY3VMBHMUX NMO3UTMBUCTA, CTaB KOju 1 caM [IBOPKUH HaBOAW, & TO

je fla TeopujcKa HecarfiacCHOCT He MOCTOjW, Aa je y nNuTaky NpUBKA UK Bapka. MoLwTo cy

39 Byan Veronica Rodriguez-Blanco, ,, A Defence of Hart’s Semantics as Nonambitious Conceptual
Analysis, Legal Theory, 2003/9, ctp. 100 u pgabe. Nicos Stavropoulos, ,Hart’s Semantics®, y Hart’s
Postscripts®, Jules Coleman, (ed.), Oxford University Press, Oxford/New Y ork, 2001, cTp. 62 1 gasbe.
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OCHOBE MpaBa (PMKCUpPaHe KOHBEHLMjOM, CBaKa TEOPUjCKa HecarnacHOCT je UCK/by4eHa,
WTO U [BOPKMH TBPAMW, AOK CNy4vajeBM KOjuU CamO /IMYe Ha TeOpUjCKY HecarsiacHOCT
YUCTUHY MpefcTas/bajy npumepe cyamjckor yHanpehera npasa (repair argument), yemy
ce [BOpKMH cynpotcTas/ba. MpoTve [BOPKMHOBMX aprymMeHaTa y Be3u C JOKTPUHOM O
yHanpehewy npaBa, MNO3UTMBUCTM Cy CYNPOTCTaBUAM  MPUANYHO  HATErHyTy
NHTepnpeTauunjy CyAMjCKOr MocTynakwa y TelKkuMm cnydajeBuma. Ha npumep, y Snail
darter cnyyajy noHawawe cyamje byprepa Koju je NpuankKoMm of/lydmBarba rnacao 3a
O4/1yKY fa ce cnace mana puba, 6e3 063upa Ha LeHy KollTarwa Be/imke bpaHe, MOrio ga
ce TymMayn Ha OCHOBY aprymeHTa 0 yHarpehewy npasa. Npema [BOPKMHY CTBapu He
CTOje Tako, jep Aa je cyauja byprep >eneo fga yHanpeau npaso, OH 6W rnacao Ha
CynpoTaH HauuH. lpema NO3UTUBMCTUYKOM BUNewy 0Baj [BOPKMHOB 3aK/byyak je
npebp3o m3seaeH. Moxpaa cyauja bByprep HuMje MMao Ha ymy Aa yHanpeau KOHKpeTaH
3aKOHCKM aKT, Beh fa yHanpeaw npaswia CyaMjCKe MHTeprpeTalmje 3aKOHCKUX akara.
OH je, fakne, UMao LWIKNPY CAUKY ucnpes cebe n 610 3aMHTepecoBaH Aa 6all TakBOM
CBOjOM OfJIYKOM YHanpefu npaBo Tako WTO he ocrnoputu CyaujcKy AUCKpeuujy y
CAydajeBMMa Kaja ce Cyauje He Cnaxy ca pesynaTiiMa NpuMeHe jacHor TekcTa 3akoHa. ™
OBO je ounrnefHo BeoMa /ol aprymeHT, 6ap ca fsa pasnora. [1pBo, TakBOM O4JTyKOM Ce
3anpaBo He yHanpehyje npaBo, O4HOCHO, kUMe ce ofbuja Aasba MOryhHOCT HeroBor
yHanpehera Tako LUTO Ce MocTaB/ba MPaBuIo fa Cyfauje nMpocto Tpeba fa npuMeryjy
jacHe 3aKoHCKe HOopMme 6e3 063vpa Ha pesynaT npumeHe. Kaga 6v cTBapy 3amcra Tako
cTajane, U YHyK Enmep 6u no m3gpkaBarby 3aKOHCKe Ka3He 360r ybucTsa CBOT [eje,
Y)KUBao Y UMOBUHM KOja My je [efVHUM TecaTaMeHTOM npunana. Apyro, oBakas npuvep
MO3UTUBUCTUYKOI Pe30HOBama YHeKONMKO nofceha Ha [BOPKWHOB wAean CyaujcKor
nocTynarba ONMYeH Yy NNKY cyanje Xepkyneca, C TOM pa3/IMKOM LUTO Ce cyauja byprep
nprkasyje Kao Xepkynec npaBHOr MO3UTUBM3MA, 3aMHTEPECOBaH He camo [a peLuu
KOHKPETHWU cnyyaj, Beh [a ca CBe LUMPOM C/IMKOM Y FNaBK, CBOjOM O4J/1yKOM yHanpehyje

CKyMn npasuna CyAujCKe MHTepnpeTaumje 3aKOHCKMX akata, KOjoM 6y y cyyajy jacHUX

311 Seott Shapiro, ibidem, cTp. 38.
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3aKOHCKUX ofpefaba y 6yayhHOCTVM GUMIO CMpeYeHO BpLUEHE CYACKE AWCKPEeLMOHe

B/1aCTun.

Ckot Lanupo je jegjaH of PETKWUX YriefHUX MpasHUX NO3UTUBKUCTA KOjU Cce
Cyoumo ca [IBOPKUHOBIM apryMEHTOM O TeopujcKoj HecarnacHocTu o mpasy,®? na he
HeroBa KpuTMKa TOr aprymMeHTa OBfe YKpaTKo 6uTu npefctas/beHa. Kako Llanupo
npumehyje, Cynje HUCY jefUHe Koje Cy YnneTeHe Yy TeOpPUjCKY HecarnacHocT, Beh cy T0
1 NpaBHM TEOPETMYAPW KOjU M3ydaBajy NpaBHY npakcy. V1 JOK 3a pa3nnky oA cyaunja Koje
Kao npunagH1uLmM nocebHor Aena BNacTy YecTo ca MOANTUYKMX pasfiora Kpujy Aa Takea
Teopujcka HecarniacHocT Mef)y mbuMa yonwTe noctoju,*™ npaBHM TeopeTuyapy, NOHeKas
HECBECHO, O H0j HaWMpOKO pacnpae/bajy. [MpaBu npuvep 3a TakBy BpCTY
pacrnpaBaB/batba jeCTe pacrnpaBa OKO Tora Koju je Hajoos/bi Mnn HajnofecHUju HauuH
Tymauderba NpaBHUX MpaBusa y Kojoj TeopeTuyapm 3acTynajy pasnnumnte KoHLUenumje Kao
LUTO Cy TeKCcTyanm3am, OpurMHaimM3am, Teneonornsam (purposivism), AOKTpUHaM3am
nta. > Cee Te KoHUenuuje KojuMa ce mpednaxe W aprymeHTyje y npunor ogpefeHor
HauMHa Tymadewa (interpretative methodology) npaBHuMX oapenbu He npefcTaBs/bajy
HULWITa APYro A0 TEOPMjCKY HecarfnacHOCT O Npasy, je4HOCTaBHO 3aTO LUTO OArOBOp Ha
MUTatbe WTa jecTe NpaBo Yy HEKOM KOHKPETHOM C/lyyajy, 3aBUCK Of HauMHa Tymauera
npaBHUX ofpesow. ,,l03UTUBUCTY Ce Tako Hanase y HeYyroAHoj nosuumnju. AKo Xene ga
MOPeKHY NOCTOjakbe TEOPUjCKE HecarfaCHOCTM O npasy, NPUHYNEHN Cy Aa NpusHajy da
CYy jypucnpygeHTU TONMKO 30YyHEHM MpakCcOM KOjy MNpoyyasajy, f[a je W HMXO0Ba
aprymMeHTauMja o HOj pedoBHO MOTAYHO HeycarnaweHa“.*® OBo 3a nosuTuBMCTE
CBaKako MNpeAcTaB/ba HenmpujataH 3ak/byyak, anv Kako LLanvpo TBpAw, nocTasbajyhu

CBOjy OCHOBHY Te€3y NpOTMB [JBOPKWHOBOI aprymeHTa, TO He 3HauM Aa Mo3UTUBUCTU

312 | bidem, cTp. 40-52.

33 Ako 6M ce MPeTMOCTaBWO CYNPOTHO Aa Cyauvje OTBOPEHO MPW3Hajy Kako MeRy mWMa fonasu o
TEOpUjCKe HecarnacHoCTH, y MpaBy YTEME/beHV NPUHLMN iura novit curia 6u 61o JOBEAEH Y NUTakbE.

314 Seott J. Shapiro, ,,What is the Rule of Recognition (and does it exist)?, Public Law & Legal Theory

Research Paper Series, Research Paper No. 181, 2009, ctp. 15-16.

315 Seott J. Shapiro, ,,Hart-Dworkin debate®, cTp. 43.
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Tpeba fa n3berasajy Taj aprymeHT, Beh fa ra yBake He Hanywtajyhu no3vTUBUCTUYKY

MeTO/0/IOLLKY OCHOBY.

MpBM KOpak Ha NyTy YyK/byumBarwa npobnema TEOpPUjCKe HecarsiacHoCTU Yy
MO3UTUBUCTUYKN OKBWP, npema Llanupy, jecte opbauvBarbe CTaBa O MOCTOjaky
KOHBEHUMje Mefy cyamjama O UCNpaBHOM TyMauewy Npasa, 3aTo LUTO MOrofaH HauviH
TymMadewa npasa moxe 6uty ogpeheH (fixed) n Ha gpyraumjy HauvH. Wako cyouje y
npecygama Hajuyewhe He nokpehy nuTawa TEOPUjCKe HecarnacHOCTUM, OHa CBaKako
nocToje, 0 Yemy CBeAo4M K cnydaj ,,Edwards vs. Canada“ rge je cyg, WTO je NOTNYHO
HeyobuuajeHo, y CBOjOj Npecyau oAbauno opurnHanmM3am Kao norogaH Metof TyMadera
ycTaBa. [pyrn Kopak ce cactoju y TOMe Aa Ce MO3UTUBWUCTU CNoXe ca [JBOPKUHOBUM
CTaBOM [a Kafia y npaBy MCKpcaBa TeOpPMjCKa HecariacHoCT, yTephuBarbe ogroeapajyher
HaunHa Tymayera 06aBe3HO nojpasymMesa npuiasame ofpefheHe CBpXe NMpaBHOj NMPaKCy.
Y cynpoTHOM, Kaga 61 ce Hecar/laCHOCT O MCNPaBHOM HauMHYy Tymadera pasfBojuna of
CBpXe MNpaBHe npakce, oHAa 6M OMI0 TELWKO CXBaTUTW 360r Yera YonwiTe MOCTOju
HecarnacHoct. Cnyyaj Snail darter o Tome feno ceefoun, jep 6e3 npugasara ofpeheHe
CBpXe MpaBHOj Mpakcu, HecarnacHocT usmehy cyguje byprepa u Mayena He 6U HM
noctojana. KoHayHo, no3utmemcTK Tpeba fa ce carnace ca [BOPKUHOM [Ja je Y TakBuM
CNyyajeBMMa rfiaBHa ynora UCrnpaBHOr Ha4YMHA TyMayera KOHKPETHUX NpaBHUX O4pesov
y TOMe [la Ce TyMayere TUX 0ApeAdn ycknagm ca LusbeBMma Tor npaBHor cuctema. To je
1 NOC/efHa Tauka y Kojoj mo3uTmMBMCTM Tpeba Aa ce Cnoxe ca [BOPKMHOBUM CTaBOBMMA,
O[HOCHO fa Ce, HaKOH TOra, yaa/be 0f OCHOBHMX CTaHOBMLUTA Herose Teopuje (0 Kojoj
he 6UTK BULLE peun y HapeaHOM OferbKy). Mako no3uTuemCTY Tpeba Aa npunuLly Heky
CBpXY oApeheHOM MpaBHOM CMCTEMY, OHU TO Hehe paguTy Ha ABOPKMHOBCKM HauuH, Beh
he je KopucTehn ce eMNUPUjCKMM MeTOAamMa, NOTPaXUTU Y APYLITBEHUM YMHeHULaMa.
WcnpaBaH HauMH Tymaderha npasa Ou OHAa 60 YCTaHOB/bEH OLrOBOPOM Ha MUTaHe
KOju je of noctojehnx HayMHa HajbosLe ycarnaleH ca Tako Mpeno3HaTUM LUu/beBnMa U
BPeAHOCTVMA KOHKPETHOr npaBHOr cuctema. LLlanupo cmatpa fa he no3vTusBmM3am Tako
3HayajHO yMamwMTK CHary [1BOPKMHOBE KPUTUKE U AoAaje Kako he ,,CTaHOBULITEM fa je

HauMH Tymauerba NpaBa Yy (YHKUWjU eMNUPUjCKM W3BEEHNX LU/beBa TOr MpaBa,
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nosuTMBUCTM W [Ja/be MOhM fa TBpAe Aa je MpaBO 3aCHOBAHO Ha [APYLUTBEHWM
unbeHnuama®.*™® LlTtasuiwe, nosutusuctu he Kpehyhu ce TUM nyTem, ApyLUTBEHe
OCHOBe Mpasa 3aCHOBATW YHEKO/IMKO Apyrayvje Hero o cafa, wrto he nogpasymesartu
HanyLuTarbe CTaHOBMLLTA Aa CY UCMPaBHW HAYMHW Tymayera npasa yTBpheHn nocebHnM
KOHBeHUMjama Mehy cyamjama u Tume oMoryhut ga nos3mTrBM3am npuxsaTyi TEOPUJCKY
Hecar/siacHOCT O npaBy Kojy je [1BOPKMH HECYMHUBO 10Ka3a0. Y TOM c/y4ajy, Teopujcka
HecarnacHoct 6w ce nojae/bMBala CaMO Kao MoC/eAuua pacrnpase O LW/beBUMMA
ofpeheHor npasHOr cucTeMa M HadyMHa TyMadeha KOju je Hajbosbe ycknaheH ca TOM

CBPXOM.

UnHn ce pfa oBakBa ofbpaHa of [IBOPKMHOBOr aprymeHTa O TeOpWjCKOj
Hecar/s1acHOCTM MoKasyje CBY heroBy cHary. CnobogHuje peyeHo, LLianupo ce y Hamepu
fa oTynun owTpuuy [JBOPKMHOBE KPUTKMKE M CaM MOCEKao Ha kY. Hberosa opbpaHa y
UW/bY NpU3HaBatba O4YUrfefHe UCTUHe [a TeopujcKa HecariacHOCT O MpaBy 3aucTa
NnocToju, yK/byuyje ofpefeHe eneMeHTe Koju cy MHOro 6/1mxu [BOPKMHOBOj Teopuju
Hero XapToBOj, [OK Ce Yy OHUM [efioBMMa HEroBe aprymMeHtaumje y Kojuma ce
peseuHMLLY MeTOAO/OLLKe OCHOBE NO3UTUBU3MA, HYe peLlera Koja No3UT1BM3aM Huje
crnpeMaH Aa noHyau. He mopa ce uhu fasbe of nuTaka Koje eTo TOMKO AYro mMyuu
Hajsehe npaBHe (hMN030(he — KOjUM TO eMMUPUjCKMUM METOAOM je Moryhe npunucatu
CBPXY WM CBpPXe [MpaBHOj MpakcW, OAHOCHO Kako je npoHahv y [ApYLUTBEHUM
UnkbeHnLaMa?! AKo Mo3nTMBM3aM Oyae pas3BMO TakaB METOA a Aa He HamycTu CBoje
METOZO/OLLKEe OCHOBe, OHAa he 1 LLlanupoB apryMeHT umaTu noTpebHy cHary, maja ce
camo Mpu3Hawe Aa TeopujcKa Hecar/siaCHOCT MOCTOjU M Aa NO3UTUMBUCTY He Tpeba fa ce

rMoHaLlajy Kao HojeBu, NpeAcTaB/ba A06ap Kopak y npaBoM CMepy.

316 | bidem.
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3. 1BOpKMHOBa Teopuja npasa

Kako je y yBogHOM feny Beh HarnawleHo, cBpxa OBOr pafa Huje CUCTeMaTUYHO
npukasneare [BOPKUHOBE MpaBHE Teopuje, Beh caMO OHUX HEHUX KapaKTepUCTUYHUX
acriekata uuvje je msnararwe NoTpebHo Aa 6m ce [BOPKMHOBA KPUTWKa XapToBe Teopuje
6o/be pasymMena. bo/bem pasymeBary Te KpPUTKKe CBakako he momohu ako ce Ha OBOM
MecTy MpefcTaBe OCHOBHe MOCTaBke [1BOPKMHOBE Teopuje Koje Cy Yy FOTOBO CBUM
acnekTMMa pasnnumnTe y O4HOCY Ha NOCTaBKe MpaBHOr No3uTmBM3Ma. C TOM uMaejoM y
BUAY, Ouhe aHanm3mpaH KOHUENT /byACKMX MpaBa KOjU je CMeWTeH y camo cple
[BOPKMHOBOr NpuUcTyna npaBHOM (heHOMeHY. Kpo3 aHanm3y Tor KoHuenTta moryhe je
WCNYHUTW [jBe OCHOBHE CBPXE: MPerHaHTHO NpuKasaT OCHOBHe MnocTaBke [BOPKMHOBOT
ocobeHor npucTyna npaey Yy KOjeM Ce Yy WCTOj Tayku YKpLuTajy npaBHOTEOPMUCKN W
NOMMTUYKOMMIO30(OCKN €NEMEHTM W Tako [0 Kpaja 3a0KPY)XXKUTW HEFoBY KPUTUKY
XapToBor mMogena nosutmemuama. Takohe, Ta aHaM3a Nocnyxunhe fa ce NOKaxe Kako je
[IBOPKMHOBO CXBaTare NPUPoAe NpaBHe Teopuje BUTHO Apyradmnje of XapToBor, 0 YemMy

he BuMLLIe peun BUTK y 3aK/bYYHOM [efly 0BOra paja.

3. 1. OcHoBW [JBOPKMHOBE Teopuje

Csojy npaBHy Teopujy [BOPKWH Tpagu Ha MNPOAYKTMBHO] KPUTULM NpasHOr
Mo3nTVBM3MA Kao HajAOMVHAHTHM]Er npaBLa y aHrno-amMepuykoj jypucnpygeHuunju. o
HEMY, NpaBHa Teopuja He MOXe BUTK HeyTpasiaH U HeeBaslyaTBaH OMNWC NpasHEe Mpakce,
Kako TBpAe No3UTMBWMCTK, Beh Npe teHa WHTepnpeTauunja. AprymeHT 3a OBakaB CTaB
[BOpPKUH NpOHanasy¥ y YMEHWUM [a CBaka couujanHa npakca passuja ofpeheHu
WHTEprpeTaTMBHU CTaB Y OJHOCY Ha by CaMy W TO Of CTpaHe OHMX KOju Y TOj npakcu
yuyecTByjy. lowTo cBaka couumjasiHa npakca y cebwu cagpxu oppeheHe BpefHOCTH,

noceflyje Heky CBpXy, Hamehe Heke NpuHUMME, TO Cy M MpaBuia Koja AeuHuLy K
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ypehyjy Ty npakcy nose3aHa C TOM CBPXOM W C TMM BpefHocTuma. Kako je npema
[BOPKMHY OCHOBHa CBpXa Mnpasa NermTummsaumja ynotpebe apxxasHe NpuUHyde, Aakie
jefHa HopmMaTVBHa CBpXa, caMUM TUM ,,TeopeTu4apy Mopajy Aa npegfy3my CBOjeBPCHO
HOPMaTVBHO MCTpPa>XKuBare, Kako 61 YCTaHOBWAM YC/IOBE MOJ KOjUMa NpaBo Kao
HOPMaTVBHM CUCTEM 3auCTa 1 onpasjasa ApxasHy npuryay“. 3" Ho 3a pasnnky og mehy
npaBHULMMA YyobuuajeHe ynoTpebe TepMmMmHa WHTepnpeTaumja (TymMayere MpaBHUX
O4/lyKa Yy CBET/ly Hamepa HUXO0BMX [OHOCWMALA), OBAE je pey O T3B. KOHCTPYKTWBHO]

nHTepnpeTaumju® Kao npoLecy Koju Teye y Tpu thase.

Y npsoj hasun, Kojy [BOPKWMH Ha3vMBa MPEVNHTEPNPETATUBHU CTagnjym, Tymad
n3fBaja T3B. CUPOBM Matepujas (HMNp: Bakehu 3aKOHW, MOL3aKOHCKW aKTW, OAJyKe
CydoBa M [ApYyrux ApXKaBHWX opraHa WTA.), Koju he [ouHuje MHTepnpetupatn. Taj
,CVIPOBU MaTtepujai® Kao CKyn NpaBHWX MpaBu/ia U CTaHfapha LeTEPMUHULLE CafpXaj
npaBHe npakce. HakoH oBe (ha3e cfean cama MHTeprpeTaumja, y Kojoj Ce OHaj KOoju
TyMauu npasHy npakcy ycpegcpehyje Ha CBpPXY W BPeAHOCTM Npakce WM HacToju fda je
npuKaxe y Hajobosbem CBET/Y, fAa je onpasfa CTa/HO MMajyhmn Ha yMy HeHY CBPXY U
BpeAHoCTW. TMpUHUMNM Ha KOojuma TymMad 3acHMBa CBOje OnpaBAare nocTojehe mpakce
Mopajy, 6apem [0 u3BeCHe Mepe, fAa oarosapajy (fit) aatocTuma came npakce.*™®
KoHayHo, y nocneam0j, NOCTUHTEPNPETATUBHO] (ha3n, Tymad Ha OCHOBY NpuHUMNa L0
KOjUX je AoLao y NpeTxofHoj hasu, npencnuTyje nocTojehy nNpaBHY npakcy, Tako Ja ce
Yy OBOM MOC/IeAHEM CTaAMjyMy KOHCTPYKTUMBHOI Tymauyewa ,,MOXe MokasaTh [a Heka

MpaBuia Npakce HUCY Y CarnacHoCTy C TUM NpuHLmnuma*, %

37 Fopan [ajosuh, ,MpeTnocTaBke 3a jeiHy XapTOBCKO-Pa3oBCKY TEOpUjy O HOPMATMBHOCTY Npasa“, CTp.
64.
318 Ipy60 peyeHo, CTBapanayKo TyMauere NpeAcTaB/ba HaMeTarbe Lba jefHOM 06jeKTy Uan NpaKkcu Aa
61 ce of WX CTBOPWUAM Hajbo/bn Moryhu npumepu OHe (opMme WM BPCTe KOjoOj, cMaTpa Ce, OHM
npunagajy. [...] Mpema TOM Buheky, YYECHUK KOjU TyMauuM APYLUTBEHY MpakCy WCTU4YE BPeLHOCTU
ofpeheHe npakce, onucyjyhn HeKn cucTeM MHTepeca, Lusbesa unu NpuHLMna KOjyMa OHa CNyXu unm nx
n3paxasa, UK NpeacTaB/ba HbUXoB NpumMep”, PoHang ABopkuH, ibidem, cTp. 64.

39 Ao TO HMWje cnyvaj, OHAA BULIE HUMje pey O WHTepnpeTaumju noctojehe npasHe npakce, Beh O
VHBEHLMjU HEKE HOBE Mpakce.

30 Fopan [lajosuh, ibidem, cTp. 65.
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MowTo je ocHoBHa [IBOPKMHOBA NPaBHOTEOPMjCKa Te3a Aa NPaBHULM, U Y MpaKcu
M y Teopuju, MNpuUCTynajy MpaBHOM (EHOMeHY KpO3 TMpPOLEC KOHCTPYKTMBHE
WHTepnpeTauuje, NocTas/ba Ce MUTawe Yy OAHOCY Ha KOjy BPefHOCT WM BPefHOCTU
NpaBHULM MHTEPNPETUPAjY MpaBHE O4NYKe U NpaBHY npakcy. Ha ocHoBy [1BOPKMHOBOT
ogpeherba CBpPXe MpaBa Kao OrpaHUYera [ApXXaBHe BflacTW, 3aaTak CBake nNpaBHe
KOHLenuuje jecte fa 06jacHN Kako M Moj KOjuUM yC/rioBMMa NpaBo MOXKe [a WU3BpLUU OBY
(DYHKUM]Y Ha Haj60/bn HaunH. Jpyrum peymma, >apuriiHa Tauyka CBake KOHLUenumje jecte

06jallHerbe Koje OHa Hyau KaZia roBopu 0 0BOj ONpasfaHoj ynoTpebu cune.

Kako [JBOPKWH, Y 0Bako MOCTaB/beHOM METOZO/IOLLKOM OKBUPY, MHTEpnpeTupa
npaBHY npakcy, npeLu3Huje, Mpakcy aHr10CakCOHCKOr MpaBHOr MOpPeTKa KOjoM ce
nornasuTo 6aBu? lpema HEroBOM MULL/bEHY, WUAeja WHTerpuTeTa je Ta Koja Ha
Haj60o/bM HauMH ornucyje CBPXY Mpasa W onpaBAaBa PYHKLUMjy NpaBa Kao OrpaHuyera
yrnoTpebe [pXaBHe NpuHyde. A caM MPUHUMN MNpaBa Kao WHTerputeTa 3axTeBa Of
Jp>XaBse Aa ,,roBopuv jeAHVM [fiacoMm, fa Aenyje Ha NpUHUMnujenaH N KoOXepeHTaH HaunH
npemMa CBMM CBOjUM rpahaHuma M [a Mpowuvpu MPUMEHY JeAHOM MPUMEHEHNX

CynCTaTMBHUX MPUHLMNA NPaB/E U HENPUCTPACHOCTY Ha CBE HUX nojeaHako”. >

[akne, n npaBHMUM NpakTMyapy y pefoBHOM 06aB/batby CBOjUX (PYHKLUMja, U
TeopeTnyapn u uno3oy npaBa y CBOjJUM HayyHWM pacnpasama, npuberasajy
NHTepnpeTaunju noctojehe npaBHe npakce Tymadehu je y ,,Hajoo/beEM CBETNY™ U
3acHuBajyhu je Ha ofpeheHMM MpUHUMNUMMA NOMUTUYKE MOPATHOCTU, KOjU je Hajbosbe
onpaeaaBajy.’? Ha Taj HauMH, M y Teopuju W y mpakcu, npaBo fAo6Mja CBOj CBe
CaBpLUEHMjN 06/UK CafpyXaH Yy OHOM MOjaBHOM, MaHWgecToBaHOM. [MonyT CKynnTopa,
MpaBHULY MYTEM KOHCTPYKTMBHE WHTepnpeTaumje, ocnobahajy 3aMuLL/beEHY CKYINTYpY

BMLLKA MepMepa, 0K NPUHLMNM TaKo OTKPVBEHON NpaBa npeacTaB/bajy UCTUHCKO NpaBo

321 ponang [lBopkuH, ibidem, cTp. 179.
%2 Byan Ofer Raban, ,,Dworkin’s ’Best Light’ Requirement and the Proper Methodology of Legal
Theory*, Oxford Journal of Legal Sudies, Vol. 23, No. 2, 2003, cTp. 245-248.
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KOje CTOjV 13a OHOT MHCTUTYLMOHA/THOT, EKCMIMLMTHON, U KOje ra nokasyje y Haj6o/bem

ceeTny. 3

HakoH 0BOr KpaTkor npukasa ocHoBa [IBOPKMHOBE MpaBHe Teopuje, moryhe je
OApesanTV MeCTO NojMa JbYACKUX Npasa y hoj. Vnak, Basba Harnacutu ga ce [BOpKUH y
roTOBO CBMM CBOjUM [eNMMa, TOKOM Nepuoja 0f, HeKONMKO [elleHunja, 6aBMo nutarbem
/bYACKMX MpaBa W fda je noctas/bajyhyi COMCTBEHY Teopujy y MHOrMM acnekTuma
yHanpehuBao cBoja npeTxofHa cTaHoBuwTa. [a 6M ce Herosa KOHUeNUuja SbyACKUX
npaBa LITO Mpeuu3HWje npefcraBuia, NOTPeOHO je, rpybo peyeHo, MOLE/IUTU HEroB
MPUCTYN Ha [Ba OCHOBHa Aena. lNpBM [e0 ce O4HOCKM Ha MUTakwe JbYACKMX MnpaBa Yy
OKBUPY NunbepanHo-AeMOKpaTCKuX Apxasa, npe csux CAL-a, JOK 6u ce Apyru, Koju
[BOPKVH pa3Buja y CBOjUM MOCNeAHUM [efiMMa, OLHOCMO Ha MUTame /bYACKUX npaBa y

jeiHOM onLITeM OKBUPY LIENOKYNHe MefjyHapoaHe 3ajegHuLe.

3. 2. Jbyacka cnoboja v KOHCTUTYMCaHe NONUTUYKE 3ajefHuLEe

Mpe Hero wWTO ce npefcTasy Npsu eo [IBOPKUHOBE Teopuje /bYACKMX Npasa,
NoTpebHO je GaunTwn jeaHaH nornef Ha Ayry uno3oqcky Tpaauuunjy Koja ytemerbyje
/bYACKY Cnoboay Y jeflHaKoCT Y OKBMPY MonuTuyke 3ajefHue. Cam [BOPKUH YeCTo
OMPEKTHO pedepullie Ha pagose Hajsehux (unosoga 3anafHe MUCIW, Te Ce U Herosa
Teopuja Hajnpe MOXKe pa3ymMeTu Kao HacTaBak Te Ayre Tpaguuuje, jep ynpaeo Yy hO0j

[BOPKMH NpoHanasu cBoje hnno3o0qcko 3anehe.

3a pa3nKy Of >XMBOTWUHA YWje je MOoHallawe AeTepMUHMUCAHO, YOBEK MMa
3HauvajHy cthepy nmyHe cnoboge. C ayre cTpaHe, OKBUP Y KOJeM Ce YOBEK OCTBapyje jecte

APYLLTBO, jep YOBEK CamM0 Y OKBUPY APYLUTBEHE 3ajefHMLIE MOXe MOTNYHO fa peanunsyje

323 Byuau fiparan Mutposwh, ,,MpasHa Teopuja“, MpaBHu hakynTeT YHuBepsuTeTa y beorpagy, Cnyx6eHn
rnacHuk, beorpag, 2007, ctp. 110-111.
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CBOje MpuUpoAoM paTe noTeHumjane. OBa [fBa acrekTa JbyfCcKe Npupoge mory OuTu
3a[0BO/bEHA jelMHO Y OKBUPY MONUTUYKE 3ajefHuUe Koja 06e36efyje ycnose 3a
OCTBapewe NuMyHe cnobofe csakor nojeguHua. OBaj CBOjEBPCHWM [fyann3aMm JbyACKe
Npypoge OTBOPYMO je NuTarbe Nopekna NoNMTUYKe 3ajefHuLE, OAHOCHO apxase. ako je
jow y aHTMUWM pacnpaB/baHO O NuUTawy JbyACcKe cnobofe Yy OKBUpY Apxase (rosmca), Tek
je y T3B. Teopujama ApYLUTBEHOr Yrosopa OCTBapeH MOKyLlaj fa Ce MOPeKo ApXase
(hnno3ockn M3Bede M3 OBAaKO carnefaHe jbyAcke npupoge. Teopuje ApYLUTBEHOT
yroBopa cy u3rpaguie ctaB 0 TOMe Ja ce CBpXa CTBaparba NONMTUYKE 3ajeHNLE U HeHOT

MpaBHOT NMOPETKa Or/eAa y ouyBakby jefHaKe Co6o/e CBAKOr YnaHa 3ajefHuLE.

Tomac Xo6¢ (Thomas Hobbes) je, y3 LloHa J/loka (John Locke), 6uo npsu koju je
MOPEK/IO ApXKaBe YTeMesbMo Y ApYLUTBEHOM yrosopy. OH je noLuao o npeTnocTaBke Aa
Cy CBU /byan MehycobHO jegHaku, Tj. Aa UX je Npupoga CTBOpUIA jeHaKUM Y norneay
TENECHNX M AyXOBHUX criocobHocTn.®** Ha ocHOBY Te jegHaKocTu, HacTaje jefHaKocT
OYeKMBarba /byan Aa he noctmhu cBoje UW/bEBE. Y NPUPOAHOM CTakby KOje MpeTxoam
Ap>XXasu, byan NPUIMKOM MOKYyLaja Aa 0CTBape CBOje LU/beBe, KOjU Ce YriaBHOM OfHOCE
Ha camooppxxare, ynase y mefycobHn cykob. OBO 13 pas/nora LWTo Yy NPUPOLAHOM CTaky
CBW /byAN UMajy jefHaKa npasa Ha CBe, a C 063MpPoM Ha To fJa je, npeMa Xobcy, Y0BeK Y
CBOjOj CYLUITUHM €roMcTnYHO 6uhe Koje y CTawy HecryTaHe cnoboje yrpoxkasa cnobogy
APYror 4YoBeKa, jefiMHM HauMH M3nacka U3 cTarba HenpeKUAHoOr paTta jecte Mehyco6HM
porosop. TvM JOroBopoM /byamn oTyhyjy o4 cebe cBoja NpupoaHa npasa M MPeHoce MX
Ha je4HO BelUTayko Teno — ApXkasy. [lpXKaBa MocTaje OCHOBa pefa M Mupa, U TUMe
HanpeTka UuMBWIM3aLMje, LOK CyBEpPeH Kao Hocunal [pxaBHe BnacTu Tpeba fa uma

anconyTHY W Hefle/byBY BNacT.

3a pasnnky og Xo6ca Koju je Ha OCHOBY APYLUTBEHOr YroBopa pasBvo Teopujy

Jp>XXaBHor arconytusma, LIoH J1ok je KpeHyo gpyrum nyTtem. Hamme, JIoK je nmocTasuo

324 1..] vinak, Kag ce cBe y3Me y pauyH, pasnnka n3mely YoBeKa 1 YOBeKa Huje Tako Bennka Aa 6w jena

4OBEK Ha OCHOBY Te pa3/inMKe MOrao 3a cebe fa 3axTeBa Ma KakBy KOPUCT Ha KOjy HeKu Apyru He 61 morao
npeTeH0BaTV UCTO Tako Kao M OHaj npBu“. Tomac Xo6c, ,JleBujataH, npeBeo Munmeoje Mapkosuh,
MpagnHa, Huw, 1991, cTp. 133.
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pa3nuky nmehy npupogHe cnoboge v cnoboge y apylitsy. Mpea nogpasymesa cnobogy
yoBeka 0ff 6MNI0 KakBe BMacTU Ha 3eM/bW, [OK Apyra nofpasymesa cnobofy of
anconyTHe, HeCTa/lHe, HEM3BECHE W Hero3HaTe apbuTpapHe BO/bE jeAHOr YOBeKa Hafj
Apyrum. Pasnor 360r Kora /byau CTBapajy MOAUTUYKY 3ajefHULY jecTe un3beraBare
CTata parta W poMncTBa, a YC/MOB 3a HacTaHakK MOAUTUYKOr ApyLiTBa MNpescTaB/ba
(hopmuparbe 3ajefHnYKe BnacTu. Mpema JIoKy, NOMTUYKA 3ajefH1LA NOCTOjU caMO ako
Ce CBakuM 4naH 3ajefHULE OApeKao CBOje NPUpoAHe cobode W MNpejao je y pyke
3ajegHule. Cepxa (hopmupara 3ajeflHNYKe BnacTu jecte 06e36efnBare YOBEKOBUX
npasa, cnobojga n cTeapanavykmx MoryhHoctu. M ok ce npema Xo6cy 3aKOHM 3aCHUBAjY
Ha MOhW 1 ayTopuTeTy ApwaBHe BnacTu®?>, Jlok ogpefyje MO3UTMBHE 3aKOHE Kao

cpeAcTBa KojuMa ce yuspLunyjy NPUPOAHI 3aKOHW 1 OrpaH1yaBa ApXasHa BnacT. %

Be3 063vpa Ha He Tako Majie pas/iMke Yy Yy4yewKMa OBe [BOjULE BEIMKMX
eHrIecKnX (rno3oda, NocToje BeoMa 3HayajHe CMYHOCTU Y HUXOBMM NOrieaMma Ha
(hopmuparbe MOMUTUYKE 3ajefHule, Koju he AoLHMje W3BPLUMTM BeIMKWU YyTuLa] Ha
(hMN030(hCKO 1 TEOPUjCKO yTeMe/berwe uieje 0 /byAcKoj cnoboan m npasuma. Mpso,
Jlok n Xob6c npeTnocTae/mbajy J/bYACKY C€Nob6oay Kao KOHCTUTYTMBHM €NeMeHT
(hopmuparba Ap>kaBe W MpaBHOr MopeTka. [lpegmeT [pylWITBEHOr Yroeopa jecte
OCTBapewe J/byfcke cnobofe y OKBMPY MOAUTMYKe 3ajefHuue. [pyro, crnopasym o
y3ajaMHOM OrpaHuyery cnoboge 1 opMuparby ApyXase HacTaje Ha OCHOBY CNO60AHO
N3PaXKEHNX BO/bAa OHUX KOjU Ty MOANTUYKY 3ajefHuuy dopmupajy.*’ KoHauHo, Ha
OCHOBY [pYLUTBEHOT YroBopa (hopMupa ce npaBHM Nopeaak Ynju je rnasHn LU ofpeheH
(hopmMuparem MNOMUTUYKE 3ajefHULe - O4vyBare OrpaHu4yeHe, ann jefHake cnobope

CBAKOT u/iaHa 3ajeiHuLE.

%5 KapaKTepuCTW4Ha je HeroBa MIUCao fa ,,3aKOHW HIUCY 3aKOHW CTOra LITO CY NPaBefH, UCTUHUTU U1
pas6opwuTy, Beh ycnen Mmohu 1 ayTopuTeTa BNacTU Koja CTOjU M3a X, YCNEe[ 3an0BeCTM 1 BO/bE KOjU YMHE
HUX0BY cHary“. Ibidem, cTp. 151-152.

3% Tpe6a HamoMeHyTW fa U X06C MPeTnocTaB/ba Heka, Makap M MUHMMAHA OrpaHuuera CyBepeHe
Bnactu. Buan Kocta Yasowlku, Pagmuna Bacuh, ,,YBog y npaBo®, cTp. 142-144.

327 X06C KaKe fAa Ce *carnacHoCT /byy NOCTUXE CMOpa3yMoM, a TO je HeLTO BeLTayko’. TO *BeluTayko’
npeAcTaB/ba HOPMATVBHY LYXOBHY TBOPEBWHY HErOBMX ayTopa, OHMX KOju Cy Taj Crnopasym CTBOPWUAN.
Cawa TlajuH, ,/byacka npaea: nNpaBHO-CUCTEMATCKU OKBMP®, TpaBHU (hakynTeT YHMBEP3UTETA YHMWOH:
LleHTap 3a yHanpehmBarwe npaBHUX cTyaMja, VIHCTUTYT 3a ynopeaHo npaso, beorpag, 2011, cTp. 273.
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Mnak, jow HewTo je 3ajefHNYKO Y YyyewMMa fABojuue (uno3oda, a To cy Asa
NpUHUMNMjenHa HegocTtaTka. MpBum ce ornega y YnkteHnum ga cy Xob6c n JIoK HacTaHak
[PYLUTBEHE 3ajefiHULLEe YCNOBUAM BOXMjOM BO/bOM, YMME CY Y CBOja y4era YHenu jefaH
MeTau3NUKN eneMeHT. [pyru, Koju je MeTOLO/MOLIKOr KapakTepa, yKa3syje Ha WU3BecHe
NPOTUBPEYHOCTN Yy MOrNedy YTeMerbewa OrpaHuyeHe cnoboge csBux. Haume, no
(hopMupatby MOMUTMYKE 3ajefHuLle Koja HacTaje C/0604HO U3PaKEHOM BO/bOM CBMX
Uf1aHoBa, [a/be Of/IyKe Y OKBUPY TakKO HacTasie 3ajefHuue ce LoHOce Nno BehUHCKOM
npuHumMny. [pyrum peunmMa, ,,ako Cy J/byaum (opMupann ApYLUTBEHY 3ajedaHuuy
Cropa3yMoM CBUX, 3aLUTO Cy Ce OMpefennuun 3a TO fa fa Y TOj APYLUTBEHO] 3ajefHNLM
BehnMHa JOHOCK OfyKe 3a cee?“.3%® ok n Xo6e HUCY ycnenu aa fajy of4roBop Ha 0BO
nuTare, ain he HacTas/bauu uieje 0 APYLUTBEHOM YroBOpy, NMpBeHCTBEHO Pyco (Jean
Jacques Rousseau) 1 KaHT (Immanuel Kant), HacTae/baun Ha YMjuM cTaBoBMMa [BOPKUH
pasBuja CBOjy Teopujy O npasvMMa MojeAuMHaua y OKBUPY [pXKaBe, OWUTM CBakao

yCreLwHnju.

N Pyco n KaHT y CBOjUM pasMuLLI/bakbMMa O KOHCTUTYMCAky MONNTUYKE
3ajefiHuLLe Nonase Of NPEeTNoCcTaBke NPBOOGUTHOr yrosopa. Ha 0CHOBY TOr Yrosopa /byau
Ce O4puuy cBOje NMpupofHe cnobofe v ynase y T3B. rpahaHCKO cTawe, Koje no KaHty
noymea Ha Tpu npuHUMna: 1) cnobosm cBakor YoBeka, 2) jeflHaKOCTV YoBeKa ca Apyruma
1 3) caMOCTa/THOCTM CBaKOT Y/aHa 3ajefHuLe Kao rpafannHa.®® 3a pasnuky og Xo6ca v
Noka, Pyco n KaHT YyrnaBHoM envMUHULLY MeTau3nyKe eNnemMeHTe U3 CBOjUX
NMPOMULLbaka O KOHCTUTYWCawy [ApXase, Nna Tako [APYLUTBEHW YroBOP W 3aKOHE He
npeacTaB/bajy Kao feno boxuje pyke. Mnak, rnaBHW Hanpefak YuHe Yy nornegy
npesasvnaxerwa npobneMa of/lyumBama M ycMepaBakba MOMUTUYKE 3ajefHuLe MyTem
BeNMHCKOT MpuHUMNA. JacHO je Ja Ce Y OKBMPY HEKE MOMUTUYKE 3ajefHALEe He MOXe
rOBOPUTK O CNOGOAM CBUX aKO HajBaXKHWje ofnyKe AOHOCK BehMHa, KOja CBOjOM BO/LOM
OHfa o6aBe3syje MawUHY. Taj npobnem Pyco 1 KaHT npeBasunsiase Kpo3 Teopujy ycTaBHe

JemMoKpaTuje, unje Ccy Teme/be YnNpaBo kWX [BOjuuUa nocTtaBunn. Hamme, ako ce

328 | bidem, cTp. 275.
29 Byn KocTa Yasolwky, Pagmuna Bacuh, ibidem, cTp. 127-131.
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MpPeTnocTaBy Aa Cy /byAu NPUANKOM CKanara APYLITBEHOr YroBopa HanycTuiu CBoje
NPUPOAHO CTake WM OANYYMNM [a >XMBE Yy [PXKaBW, OHAA Ce Tak0 HEWTO MOXe
NpPeTnocTaBUTX caMO MOJ YCNOBOM Aa ApXKaBa Kojy (DopMUpajy Kpo3 CBOje 3aKOHe
nowwTyje cnobogy ceux.>*° To je Moryhe jeauHO ako ycTaB (Tj. OCHOBHM 3aKOH Kako ra
KaHT Ha3mBa) nssupe u3 ,,onwre (yjeanreHe) Bo/be Hapoga“. Apyrum peynma, ako cy
[1B€ HajBaXKHM]e CBPXe 3aKOHOAaBCTBa 06e36ehere €noboe 1 jelHaKOCTN CBMX, OHAA Ce
OHe Mory nocTuhy NPonucrBarbeM OCHOBHUX ,,MOMIMTUYKNX 3aKOHa, KojuMa ce yTBphyje
opraHusaumja [Ap)kasHe BfacTu, M ,rpahaHCKMX” 3akoHa, Kojuma ce ypehyje ogHoc
n3mehy apxase 1 nojeanHava.*! Kako cau gpyru, HIKM 3aKOHW MOpajy 6UTU Y CKnagy C
OCHOBHMM, TO 3HA4M fJa Ce Ha 0Baj HA4yMH OCTBapyje OCHOBHW MPUHLMN YCTaBHE
[emMoKpaTuje - Aa CBW 3aKOHW Oyay M3pa3 OnLiTe BO/bE MaKo Cce AoHOoce BehMHCKOM

OL/TYKOM.

Y NpeTxXo4HUM pefioBrMa YKPATKO je NpeAcTaB/beH (hn1030(CKN OCHOB Ha KOjem
[BOPKNH rpagn CBOjy Teopujy YCTaBHe [AeMOKpaTtuje, Teopujy npema Kojoj ce, no
HErOBOM MULL/bEHY, HAj60/be MOTY pa3yMeTW Jby[CKa Nnpasa Y OKBUPY [LEeMOKPATCKe
nonnTUYKe 3ajegHuue. Ho npe Hero wTo ce npehe Ha onuc npsor fgena [BOPKMHOBE
Teopuje, HEOMXOLHO je HanpaBUTW jeAHY TEPMUHOJMIOWKY HarnomeHy. Haume, cam
[BOpPKVH, Kaja ce carfiefia Hheroso LeNoKYMnHO [ef0, He KOPUCTU TepMUH Jby/ACKa npasa
cacBMM [OCNeAHO. Y CBOjUM MNPBUM BeNVKUM pagoBuma [BOPKWMH CacBUM PETKO
KOPUCTN TepMUH JbyAcKa npasBa. YMecTo TOr TepMmuHa, 4Yelwhe ynotpe6/baBa TepMmnHe

NHAMBMAYanHa npasa (individual rights) nan nonnTuuka npasa (political rights)®*

, KOju
MMNaK MmMajy Lunpe 3Hayerwe. AHann3oM [BOPKMHOBMX TEKCTOBA, YECTO CE HE MOXe
YTBPAWUTU [a Nn je Y nuTawy caMo Kopuliherse Apyror Hasvea, Tj. ApYrux Hasuea 3a

CYLUTMHCKM MUCTOBETaH MojaMm, jep Ha MHOrMM MecTMMa MHAMBUAYanHa npaea ofpehyje

30 Byan XaH-Xak Pyco, ,,[lpyluTBeHn yrosop*, npesenn Tuxommp Mapkosuh, Pagmuno CtojaHosuh 1
Mwupa Bykosuh, ,,®unun Buwwunh*, beorpag, 1993, cTp. 46 1 game.

3! Cawa MajuH, ibidem, cTp. 287-288.

32 v [IBOPKMHOBMM pacripaBama MocToje HujacupaHe pasnvke y Kopullhery OBUX TEPMUHA, MaKO Cam
[BOPKVH He Aaje jacHe AedmHMUM]je OBa ABa 6nMcKa nojma. Y Hajkpahem, nojam MHAMBMAYaNHMX Npasa je
no 06MMmy LLIMpK 0of NojMa NOAUTUYKMX NpaBa, jep MPBK 03Ha4aBa CBa NpaBa Koja y»KuBajy MojeanHuu, 40K
Jpyrv 03HayaBa OHa UHAMBUAYaNHa Npasa Koja NojefAMHLM UMajy y OGHOCY Ha pXKaBHY B/acT.
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Ha UCTW HauYMH Ha Koju ce yobuuajeHo AeduHMLLE Mojam SbyAckux npasa. > Takohe,
Tpeba HarnomeHyTU fa [IBOPKWMH Yy paHOM W 3pe/iom Mepuofy CBOje Kapujepe Huje
pasBnja0 YHMBEP3a/IHY Teopujy /byACKUX NpaBa, Beh je (hOKYC CBOr pasmull/barba O
/bYACKMM MpaBvMa yCMepaBaO Ha OAHOC [ApXKaBHe B/aCTW Mpema npasBuvMa CBOjUX

rpahjaHa, MPBEHCTBEHO Ha NpumMepy CjeanteHnx AMepruukux [pxasa.

[BOPKNH yCcTaBHY KOHUenuujy [Aemokpatvje Yy Hajkpahem ogpehyje Kao
BfafaBMHy Koja 06e36ehyje jeaHak cTaTyc 3a cBe rpahaHe. AKO ApXXaBHE UHCTUTYLMje
Koje cy (hopmupaHe no BehMHCKOM MpUHUMMY, a Npe CBMX NapfiameHT jedHe [LpXKase,
06e36efyjy 1 nowTyjy jefHaK CTaTyC CBMX, OHZAA HMXOBE OfJYKe M3 TOr pasfiora CBu
Tpeba 1 fa nowTyjy. AiM ako TO HUje CnyYaj, ako OfJlyKe TUX UHCTUTYLM]a NojefuHLe
VNN MamWHCKe rpyne CTaB/bajy Y HejefHaK Mosoxaj, OHAa ce y MMe [eMoKpaTuje He
MOXE OCnopaeaTy MpaBO [a Ce Y OKBUPY HEKUX APYrux WHCTUTYLMja, KOje Hucy
thopmupaHe no BehmMHCKOM npuHUMNY (Kao WTO Cy HMp. Cyaosu), nokpehy npoueaype
KOjMa 61 Ce Ha 60/bM HauMH 3aLUTUTIO MPUHLMM jeAHaKor TpeTMaHa cBux.>** Ha oBaj
HauvH [JBOPKUH ofbaLyje T3B. BENMHCKY NPemMucy, Tj. NOCTyNaK LOHOLUEHA MONTUYKUX
O4/lyKa y [pXKaBW CaMO Ha OCHOBY BO/be BehuHe, M Mpeaniaxe LWMPe CXBaTawe
[leMOKpaTuje Koje Ha3mBa ,,ycTaBHa KOHLenuuja gemokpaTtuje. Tako cxBaheH KOHLeNT
JemMokpaTuje omoryhyje fa ce MOAUTUYKe OfJTyKe [OHOCE Of CTpaHe [LpXaBHMX
WHCTUTYLMja Ynja CTPYKTYpa, cactas, NpoLeaype 1 npakca noctynara 06e3behyje ga ce

CBU rpahaHn TPETUPAjy C jeHAKOM MaXKOM W NMOLITOBaHEM.

AprymeHTyjyhmn y npunor ofbauusarba BehMHCKe npemuce, [BOPKWH HaBOAM
KakKo yobuuajeHa gerHuLMja Npema Kojoj y AeMOKpaTuju Baja Hapog He roBopy CKOpO
HULWLITA 1 Npefnaxe fa ce, pagu NpeLmsHOCTM 06jallbera NnojMa BrajasnHa Hapoaa, 0Baj

rnojam y OCHOBM carfefia Ha ABa HauvHa: CTaTUCTUUKM U KOMYHWUTapHO. Kaja ce oanyke

33 Bugn Powang [BopkuH, ,,CyWITUHA MHAMBUAYanHUX npasa“, npeseo ap Pypuua Kpetuh, JMN
Cnyx6eHn nuct CPJ, UM Moaropuua, Beorpaa-Mogropuua, 2001, ctp. 231-233. Y CBOjUM AOLHWjUM
TEKCTOBMMA, [1BOPKMH MpaBu jaCHW]jY pasnnky mamehy nojmosa ,,nOANTUYKA®, OAHOCHO ,,MHAMBMAYa/THA
npaea“ v nojma ,,/byfcka npasa“, LUTo he KaCHWje GUTK HarnawleHo.

%% Ronald Dworkin, ,,Freedom’s Law*, Oxford University Press, Oxford, 1999, ctp. 17. Bugn v PoHang
[BOpKYH, ,,CylITUHA MHANBMAYANHKX Npasa“, cTp. 233.
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Yy OKBWPY MOSIMTUYKe 3ajefHULLe [OHOCE MCK/bYYMBO Ha Temesby BeNMHCKe rpemuce w
Kaja je MarbMHa y [pywTBY MOTMYHO MCK/by4YeHa M3 OAHOCa Bfajarba, pev je o
CTaTUCTUYKO] [EeMOKpATCKOj BnagasuHU. C apyre cTpaHe, [eMoKpaTuja y npaBoM
CMUC/Y peun OTKpuBa Yy Cebu KOMYHWUTapHY WfAejy Koja je 3acHOBaHa Ha NpuHUMNY
,MOPa/IHOT YfiaHCTBA™ Yy MOMIMTUYKO] 3ajefHuLM. Y LOPYLWITBY Y KOjeM Bfaja UCTUHCKA
[leMOKpaTuja CBakM 4naH 3ajeaHuLe cmaTpa cebe, aim M OCTasie YniaHOBE 3ajedHuLE,
OATOBOPHMM 3a OHO LUTO LENOKynHa 3ajegHnua umHu.>* Ha Taj HauuH ycTaBHa
[eMOoKpaT/ja MOXe [a Ce OfpeAu Kao 3ajefHuLa rpahaHa jefHakux y CBOjUM MNpaBuma
KOjU XUBE Yy ,MOpaTHOj peny6auum®.>® Y  mopanHoj peny6auum® semokpatuja He
O3HauvaBa BnafasuHy BehuHe y KopucT BehrHe, Beh BfafaBuHy 3a Hapog, y UenvHu. To He
3HauM fa ce y yCTaBHO] JemMOoKpaTuju CBakoMe 06e36efyje yyelwihe y BpLUeY BacTy,
anM 3HauM TO fa BNACT MOPa Ha jefHaK HauuMH fa TpeTupa v noluTyje ceakora.>*’ [a 6u
ce n36erno Aa ce AeMokpartumja U3BprHe y CBOjy CynpoTHOCT, Tj. Y TUpaHnjy BehnHe Hap,
MakMHOM, NOTPe6HO je 06e36eMTN CUCTEM 3ajeMUYeHNX NpaBa 1 cnoboja Koje rapaHTyjy

HenoBpeAVBOCT UHTEpeca 1 MoTpe6a CBIX YnaHoBa MOAUTHYKE 3ajeaHuLe.

Mpema [JBOPKUHY, MOjaM WHAMBWAYaTHUX NpaBa, NPeLu3Huje UHANBUAYaHUX
npaea rpahaHa y OAHOCY Ha [pXaBHY BNacT, CBOjy MPaKTU4HY MPUMeEHY Hanasn y
cuTyauujama y Kojuma je nonuThYKa 3ajefHMLA NOAe/beHa, a No3nBabe Ha KOMMPOMIAC,
capajry 1 OCTBapere 3ajeHNYKNX Lurbesa ce umnHn Hemoryhum.** HapasaHo, oTsapa
ce MUTarbe Koja TO MHAMBWAYaNHa NpaBa Y OAHOCY Ha BNacT rpahaHu yonwiTe umajy.
[IBOPKUH HE MpY>a 0AroBOp Ha 0BO MUTate eHYMepaLIMjoM NONUTUYKUX NpaBa rpafjaHa,

Beh nuTare cmewTa y Wwupn guio3oMckn oksmp, 6IMCKO Mx nosesyjyhu ¢ nojmosmma

% KopucHy unycTpaLnjy KONekTUBHE KPUBILE MOXKE MPYXXIUTY jefiaH MO3HaT, au 13y3eTHO yrneuyaT/bue
npumep. MHorn Hemum (Ykbyuyjyhn n oHe pofeHe nocne 1945.) ocehajy 04roBopHOCT, He caMo 3a OHO
LUTO CY YMHMAKM apyry Hemum, Beh 1 3a OHO LWITO je cama Hemauka ypaauna. Hbuxos ocehaj 04roBopHOCTH
nojpasymeBa [a Cy OHWM Ha HEKM HAYMH MOBE3aHW C HAUMCTUYKMM TEpPOpOM, MOBE3aHW Tako LUTO
npvnagajy Hauuju koja je nounHuna Te 3noumHe.”, Ronald Dworkin, ,,Freedom’s Law*, cTp. 20.

3% | bidem, cTp. 38.

37 Cawwa MajuH, ibidem, cTp. 309.

3% Ronald Dworkin, ibidem, cTp. 70.

3% ponang, [1BopkuH, ,,CYLITUHA MHAMBUAYaHNX NpaBa”, ibidem.
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/bY[ICKE jeJHAKOCTU 1 cobofe Koju CToje Y HMX0BOj 0CHOBU. C TUM Yy Be3n, JBOPKUH
M3HOCK MULLIbeRE fa YCTaB, Tj. Yctas CA/L, rapaHTyje 3aTUTy HEKUX UHANBULSYATHUX
npaea, aM Aa TO He 3HauM fa rpahaHn MmMajy camo OHa npaBa Koja MM [Ap>kaBa
nogemyje. > Jbysacka npasa cy npupoheHa YOBeKy W HIXO0Ba 3aLUTUTE He MOXe GUTU

OrpaHMyeHa camo Ha yCTaBOM 1 3aKOHVMa rapaHToBaHa npasa. >**

Cafa je nNoTpeGHO YKpaTKO aHanM3MpaTy CUCTEM 3allTWUTe JbYACKUX Npasa Y
amMepuyKoj MpaBHOj Npakcu. Hamme, ycTaB Kao HajBULIM NpPaBHW akT jedHe ApXKaBe Ha
OCHOBY KOra CBe OCTa/le MpaBHe HOpPME M3BOJE CBOje BaXewe, Y cebun cTana HajBaxkHMja
npaBHa W MoOpa/Ha MuTawa. HbMMe Cy Ha Mare, BULLE OMLWITK W ancTpakTaH HayuH
3aWTrheHa npasa NojeguHaua, LWITO 3HAYM fa UCNUTUBatbe YCKNaheHOCTU 3aKkoHa ca
yCTaBHUM ogpef6ama 4ecTo nogpasymesa u ogpefeHe MopasHe npobneme, NONYT HAP.
nposepe fa M ofpeheHn 3aKOH yBakaBa jefJHaKOCT CBOjCTBEHY CBUM sbyauma.>*
Pasym/bMBO je Aaa y cuTyaumjy Kaja He NocToju carflaCHOCT y Be3W C MHAMBUAYATHAM
npaBMma, Kafa HMjefHa CTpaHa He MOXE Aa [OKaXe CBOjy Te3y, HeKa rpaHa ApXkaBHe
B/IACTW MOpa [aTy KOHauYyHy pey 1 peLunTmn Crop Kako 6u ce nsberna aHapxuja. Y CAL
Taj 33/aTaKk BpLUe cyauvje, a 'y Kpajwoj UHCTaHuM cyamnje BpxosHor cyga CA/L, uuje cy
o4nyke obaBesyjyhe 3a CBe ocCTasle ApXKaBHe opraHe. TO OTBapa HEKOMMKO KPYMHMX

NMnTaka y BE3N C NPUMEHOM YCTaBa 1 3alUTUTOM NHANBUAYATHNX MPaBa.

MpBo, nako cy cyanje BpxosHor cyga CA/L oBnawheHe fa fajy KOHauyHy pey
KaZa je Tymaudere YCTaBa Y nuTamwy, TO He 3Hauu [a OHe MMajy npaBo fa Tymayehu
YctaB Hamehy corncTBeHa MopasiHa Y6ehewa UefoKynHoj MONTUYKOj 3ajefHULN.
VcTuHa je, NCUXONOLLKM MocmaTtpaHo, fa he cyfauje Koje Heryjy KOH3epBaTUBHa
NoMMTUYKA YBepera MPWINKOM TyMauyerba ancTPakTHUX YCTaBHWUX MpuHumna Yewhe

CNeauTy CBOja KOH3epBaTMBHA YBepera Hero Heka fpyra, Kao LTo he cyauje umju cy

30 | ITaBuiue, [JBOPKMH NCTWYE [a CBAKO KO TBPAM Aa rpahaHu 1Majy camMo oHa WHAMBUyanHa npasa Koja
Jp>KaBHa BfacT of/lyuy ga UM JOAENW, He TBPAW HWWTa APYro Hero fa rpahaHn Hemajy HUKakea
nHamemnayanHa npasa. |bidem.

¥ | bidem.

2 | bidem.
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MOMIMTUYKN CTaBOBM NNOEpasHX, WUCTe YCTaBHE NPUHUMNE TymMaunTu Ha fmbepanaH
HaunH. Kako Tymauewbe ycTaBa He Ou Tpebano ga Oyge ctuxujcka cTBap Koja he
3aBMCUTU Of NMYHMX npedepeHumnja, [BOPKUH Yy CBOje MPOMULL/bake O MPUMEHN
yCTaBHMX MNPUHUMMIA yBOAM MojaMm ,,MopasiHor umTawa“ (moral reading) yctaBa Koje
MOMNTNYKY MOPAaTHOCT CMELLITa Y camMo CpLie YcTaBHe npakce®*. |, MopaiHo unTtame® no
[BOPKNHOBMM peyrMa He nojpasymeBa HMKaKaB pPeBOYLMOHAPHN 3a0KPeT Yy nocTojehoj
MpaBHOj Mpakcu, jep NpPaBHULM W Cyfuje Yy CBOM CBaKOAHEBHOM 06aB/barby MOC/I0Ba
MHCTUKTMBHO MpUMekyjy YCTaB Kao M3pa3 ancTpaKTHMX MOPasHUX MpuHumnia. Tu
NPUHLMMNN Y KOHKPETHUM Cy4vajeBMMa Mory 6MTu npumereHn camo Kpo3 Hosa (fresh)
TyMauewa, Te [IBOPKMH 3aK/bydyje fa YKOMKO amepuyku npaBHULM U Cyauje yonwiTe
crnefle HeKY KOXEPEeHTHY CTpaTternjy Tymayerwa W NpuMMeHe ancTpakTHUX YCTaBHUX
Hayena, OHAa OHM Tako Yy CBOjoj Npakcy Beh Npumerbyjy OHO LUTO OH HasuBa ,,MOPa/IHO

yuTare” ycrasa.>*

Y CA/l npaBHa npasufa Koja LITUTE Nnpasa MnojefnHala v MarwbmnHa yrnucaHa cy y
TEKCT yCTaBHMX amaHAMaHa. CBOj NpBuM NpaBHW OKBUP J/by/cKa npasa cy gobwnay ,,The
Bill of Rights*, koju npeacTas/msa npsux 10 amaHamaHa Ha yctas CA/L, (ycBojeHnx 1791.
rOAVHE), HaKOH KOjUX je Y KOHTUHYWTeTY Of [ABa BeKka, NPeKo ycBajarba HapefHUX
YCTaBHUX aMaHMaHa, CTa/HO MPOLUMPMBAHO MO/bE HMXoBe 3awTuTte.>” Y ycTaBHUMm
amaHamaHuma CA[], rapaHuuje JbyACcKMX npaBa Cy (OpMynucaHe Ha W3Y3eTHO
ancTpakTad HaunH.>* Mnak, [BOpkUH cMaTpa fa ce, 6e3 0631pa Ha KapaKTep HMX0Be

(hopmynauuje, npasuna Kojuma ce OHa LUTUTE MOPajy pasymMeTV Ha HauMH Ha KOjW je3nK

3 Ronald Dworkin, ,,Freedom’s Law*, cTp. 2.

¥4 | bidem.

2 haue, [1BOPKMH MO CONCTBEHMM peunma u3pas ,,Bill of Rights He KOPUCTM cacBUM NpeLu3Ho, 6yayhn
[a ra yecto ynoTpe6/baBa 3a CBe ycTaBHe oapenbe kojuma ce LITWUTe Jby[CcKa npaBa, a He camo 3a NpBux
[JeceT aMaHaMaHa.

*® Hnp, NpBM amMaHAMaH aMepuuKor ycTaBa KOjuM Ce LWTUTK cno6oJa BepoMCcnoBecTy, cnoboga rosopa 1

MpaBO Ha MUPHO OKYM/bakbe W MPOTECTBOBakbE rnacu: ,,KOHrpec He MOXe [OHOCMTM HMKaKaB 3akoH O
yCTaHOB/baBaky APXKaBHE Pennruje, Kao HY 3aKOH Koju 3abpatbyje cnobogHO MCMOoBeAaEe BEPE; HM 3aKOH
KOju orpaHvyaBa co6ofy rosopa wiv LITaMMe WM NpaBo Hapofa Ha MUpHe 360poBe M Ha ynyhuBawe
neTulmje BNaau 3a Ucnpassbakbe Herpasan®. HasegeHo npema Cawwa MajuH, ibidem, cTp. 26.
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KOjuM cy (hopmynucaHa MpUpPoAHO cyrepule - a TO je Aa Ta npaswuna ynyhyjy Ha
arncTpakTHe MopasHe NpWHUMNE, MNPUHUMMNE KOjU Ce MPBEHCTBEHO CXBaTajy Kao
orpaHuuera ApxasHe BnacTw.>*’ 3ajegHo y3es, rapaHuMje WHAMBUAYaNHWX npasa
06aBe3yjy Ap>KaBHY B/acT Ha NOLITOBake cnefeher NoMMTUYKOr U NpaBHor ngeana: ,,[...]
Ap>XXaBHa BlacT Mopa TPeTMpaTh CBe KOju Ce Hasase Mof HeHUM ayTOPUTETOM Kao OHe
KOjU MMajy jeaHaK MopasiHUA U MOMUTUYKM CTaTyC; OHa Mopa NoKyLlaTn, y A06poj Bepwu,
[la X CBe TpeTupa ca nctom naxrwom“.**® [losogehun oBaj cTas y HemocpefHy Besy ca
caMUM MOjMOM JbYACKMX npaBa, [BOPKMH 3aKk/bydyje [Aa ApXaBHa BnacT Mopa
MOLITOBaTM WHAMBMAYaSHA MpaBa CBakor MojeAMHLA, Kako OHa Koja Ce Hanase y

YCTaBHOM TEKCTY, TaKO 1 OHa Koje YCTaB AMPEKTHO He HaBOAM.

»MopasHO unTare* Huje NOrogHoO 3a CBe ycTaBHe ofpende, jep Yctas CAL
no3Haje BeNMKN 6poj oapepaba Koje HUCY HM ancTpakTHe, HUTK Cy (hopMmy/ncaHe Kao
MOpaJIHU NPUHUMNK, MonyT ofpeabe npee cekuuje Apyror ynaHa Koja npegsuha ga
npeacegHuk CAL mopa 61ty poheHn AMeprKaHal, cTap HajMame 35 roamHa, unm tpeher
amaHMaHa Koju rnacu: ,.Y BpemMe Mupa, HUjefaH BOJHUK Ce He CMe HaCTaHWUTu Yy
npuBaTHOj Kyhu 6e3 npucTaHka BaCHWMKA, a Y BpeMe paTta caMO OHaKo Kako ogpehyje
3aKoH.” AHanuaupajyhu HaBefeHe ofpefbe aMmepuykor ycTasa, [ABOpPKUH npumehyje aa
Tpehn amaHAMaH cam no cebu He MpefcTaB/ba MOPATHW MPUHUWI, 3aTO LUTO HErosa
jesnuka opmynuumja, Tj. HEroB je3anUKn n3pa3 NPOCTO HE MOXE GUTK OMLWITK NPUHLIMAN
3alUTUTe NPUBATHOCTM amepuykux rpafhaHa. C apyre ctpaHe, HMNpP. YeTPHAECTM aMaHgMaH
npeasvha fa ApXxaBa HUKOME He CMe YCKPaTUTW jefHaKy 3aKOHCKY 3allTUTY, KOjuM ce
OYUINIeJHO NOCTaB/ba MOPASHU MPUHLMM jeHAKOCTW, jep je Taj MPUHLUMM cajpXaH Y
CaMOM je3MYKOM M3pa3y YeTpHaecTor amaHgmaHa. Pe3oHyjyhu pabe, OBOPKUH nuTa:
,KaKo ce MoXe aprymeHToBaTW WAW [OKasaTW Aa ofpenba O jefHaKOj 3aluTUTK KOjy
npeasuha YeTpHaecT amaHAMmaH [...] ma MopasHM NPUHLMN Kao CBOj caapxkaj (content),

[IOK ra Tpehn amaHaMaH Hema“, 1 oaMax [ojaje je To nuTawe UHTepnpeTaumje.** Kako

%7 Ronald Dworkin, ibidem, ctp. 7.
*8 | bidem, cTp. 7-8.
¥9 | bidem.
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je y NpeTxofHVM pefoBMMa PeyeHo, MpoLec KOHCTPYKTMBHE MHTEprpeTauuje YvHn ga
YUYECHMLM Y NPaBHOj NpakcK, y 0BOM cny4ajy cyanje BpxosHor cyga CA/L, npuberasajy
NHTepnpeTaunju noctojehe npaBHe npakce Tymadehu je y ,,Hajoo/bLEM CBETNY™ U
3acHuBajyhu je Ha ofpeheHMM MpUHLMNUMA NOMUTMUYKE MOPa/THOCTK, KOju je Hajbosbe
ornpasfasajy. AKO ce orneT ynotpebu metadopa 0 CKy/INTOPY KOju Y MepMEPHOM 610Ky
BUAM CKY/MNTYPY A0 KOje MOXe fa CTUrHe Tako LWTo he [1eTOM OACTparMBaTh BULLIAK
MepmMepa, Tako U cyfuje BpXOBHOr cyda y TeKCTy YcTaBa OTKPMBajy CBe CaBpLUeHuje
npaBo. PyKOBOHEHW nNpuvHUMNMMA MOIMTUYKE MOPASTHOCTM, OHM M3 TekcTa Tpeher
amaHMaHa, NMyTemM KOHCTPYKTMBHE WHTepnpeTauunje, ocnobahajy caBpLUeHM])Y ¢opmy
npasa Tako fa je faHac y aMepuykoj CyACKOj Npakcu NpaBo Ha NPUBATHOCT YTEMEbEHO
yrnpaBo Ha 0BOM amaHiMmaHy. Kaja TOo uMHM HajBuwia cyfcka uHctaHua y CAL, uwnje
OATyKe 1 aprymMeHTU 06aBe3yjy CBe OCTafe CyA0Be, OHAA je jaCHO Aa Ce TaKo 0CTBapyje u
nieja npaea Kao MHTerpuTeTa. YCTaBHU aMaHAMaHu, Koju no [JBOPKMHOBUM peynmMa
CTBapajy ,,Mpexy npaBHUX MpuHUMNa“, obaBe3yjy BMacT Aa CBe 4/iaHOBe [pyLUTBa
TPeTVpa Ha jeAHaK HaumH, [a Ha UCTM HauMH MOLUTYje hMXoBa npasa v cnoboge. Tako ce
nomohy OBe Mpexe MpuHUMME, KojuMa ce feuHMLIE MNOAUTUYKW niean ApYLUTBa,
CTBapa OCHOBHa KOHCTPYKUWja, ,,CKeneT” apyLuTBeHe 3ajeaHuLe CnobogHNX 1 jefHaKnX

nojeguHava.®®

3. 3. [1BOpKMHOBa yHMBep3a/iHa Teopuja /byYACKNX NpasBa

Kao wro je Beh HarnaweHo, [1IBOPKMH Ce TOKOM Liefie CBOje Kapujepe 6asuo
MUTaweM JbyACKMX npasa. I [OK ce y CBOM paHOM W 3pe/ioM Mepuofy NPBEHCTBEHO
6aBM1O NPaKCoOM JbYACKUX MpaBa Y OKBUPY 3anafHUX AeMOKPATCKUX ApXKaBa, Noce6HO Y
CAJ, y no3Hoj ha3u CBOr CTBapaialwTBa MOHYAWO je YHUBEP3a/iHy Teopujy /bYACKUX

npasa. flo caga je ouptaHo PuI0O30CKO 3anehe U TeopunjCKN OKBUP Y KOju [1BOPKMH

%0 | hidem, cTp. 73.
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CMeLUTa nojam /byACKUX MpaBa, Kao U MecTo TOr MnojMa y OKBUPY YCTaBOM ypeheHux
[eMOKpaTCKMX ApylwiTaBa. [a 6u ce 60/be pasymena Herosa onwita Teopuja /byACcKUX
npaea, NOTPe6HO je NoByhu jacHWjy pa3nuKy M3Mehy mnojMa NOAMTUYKUX MpaBa, Kao
LUMper 1 nojma J/byACKMX npasa, kao yxxer. OBa notpeba npomsnasy U3 YnkweHule fa
nojam JbYZICKMX Mpasa Yy OKBUPY CBOje YHMBEpP3a/iHe Teopuje JBOPKMH CXBaTa y HELUTO
Y)KEM CMUC/NY Hero y paHujum fenuma v ga oupTasa jaCHWjy pasnvky nsmehy nojmMosa
VHAVBUAYATHUX U NONUTUYKMX NPaBsa, C jefHe, 1 NojMa /byACKUX MNpasa, C Apyre CTpaHe.
To je cacB/M pa3yM/bUBO ako Ce MMa Y BUAY Aa je Y paHnjem nepuoay Heros hokyc 61o
yCMepeH Ha opHoC u3Mmelly npaBa rpahaHa W ApXXaBHe BNacTU Yy pasBUjeHUM
[EMOKPATCKMM [p)XaBaMa 4Ynjy je npaBHY Mpakcy npoyyasao, LOK je Y CBOja Mnocneama

[Ba BENVKa fieNna NoKyllao Aa opeau nojam /byCKMX NpaBa Ha jefIHOM OMLLTEM HUBOY.

MMpobnemy ofpehewa MOMMTUUKMX MpaBa Koja Ce MOry Cmartpaty JbyACKUM
npaBvMa y OCHOBM Ce MOXe NPUCTYNUTU Ha ABa HaumHa. [pBu, Koju npesnaxy 6pojHu
TeopeTuuapn®?, jecte crTpatervja knacudukaumje (classificatory strategy). /byacka
npaBa, NocMaTpaHa Ha 0Baj HauMH, He MpeAcTaB/bajy caMo CPeAcTBa Kojuma ce LUTUTK
/byficka cnobopa, jeAHaKoCT M [OCTOjaHaCTBO TakO LUTO ApXKaBHa BNacT Mopa ga Ux
pecrekTyje NpUNKOM OcTBapera oApeheHnX NOAMTUUKNX LnmbeBa >, Beh cBOoje AejcTBO
MMajy M Ha onwTeM, MefyHapoZHOM nNjaHy M TO Y OAHOCY Ha MojaM [JpXXaBHe

cyBepeHOCTU. MpemMa 0BOj KOHLIENLMjW, HUjedHa ApXKaBa UK rpyna [JpXasa Hema npaso

*! Byuan John Rawls, ,, The Laws of Peoples®, Harvard University Press, Harvard, 1999; Joseph Raz,
,Human Rights without Foundations*“, The Philosophy of International Law, (eds. Samantha Besson, John
Tasioulas), Oxford Univesity Press, Oxford, 2010, cTp. 321 n gasbe; John Skorupski, ,,Human Rights“, The
Philosophy of International Law, (eds. Samantha Besson i John Tasioulas), Oxford Univesity Press,
Oxford, 2010, cTp. 357.

%2 Hnp, aKo y NOAMTUYKOj 3ajeHNLM MOCTOjU NpobneM 6e36efHOCTU HeHWX rpafhaHa, ApXaBHa BnacT,
OYEKMBAHO, MUTamE Ocuryparba 6e36efHOCT MOXE MOCTAaBUTU Kao jedaH Of CBOjUX FMaBHUX LubeBa. Y
Ty CBpXy, MOXe OMTVM [OHeTa MOAWTUYKA OA/lyKa fa Ce y HeKOM M3Hocy noseha mope3 ga 6u ce
NoINLMJCKe CHare yumHWne eukacHnjum. nak, 6e3 063vMpa Ha BaXHOCT Lin/ba Koju ce »xenu noctuhu,
Jp>kaBHa BNacT HeEMa Npaso Aa 'y UMe TOr Lyba KpLUy OCHOBHA NOMMTMYKA MpaBa CBOjux rpafjaHa, kao wro
je nMpaBo Ha cnobGOAHO M3paXkaBarbe MULL/BEHA, WKW [a, HEMowTyjyhn 3aKOHCKe npoueaype, Xancu u
KakrbaBa OHe Koje CyMbuuy 3a Tepopusam. Bugm v Ronald Dworkin, LIt is absurd to calculate human
rights according to a cost-benefit analysis”, The Guardian, Wednesday, 24 May, 2006.
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[la Ce Mella y YHyTpallrme cTBapu gapyre apxase.>>

[pxXaBe He cMmejy opgpehusatu
MOMIMTUKY Lpyre ApXKase, HATK joj HAMETaTU MOIMTUYKY B/1aCT Tako LUTO 61 joj npeTuse
CU/IOM UK Je YaK KopucTune. nak, ayTopy Koju 3acTynajy oBY KOHLEMLM]Y cMmaTtpajy
[a 'y cnydajy fa Heka ApykaBHa BnacT 6pyTasHO KpLUM OCHOBHA MOMMTUYKA Npasa /byam
Haj, Kojuma Bfiafia, OHAa Cy Apyre ApXkase BflacHe [a TO Cripeye Ha HauMH Ha KOju MHaye
He 6V 6une BnacHe fa ce MoHallajy y mehycobHMM oAHOCKMMA, MYTEM EKOHOMCKUX
CaHKUMja uim yak KopuwherweM BojHe cune. [akne, npema cTpaternjyu Knacumkawmje,
/by[iCKA npaBa Cy OHa MOAUTMYKA MpaBa UMjU 3Ha4ya] MpeTeXe Hajg 3Hayajem
cyBepeHocTn.** [1BOpKWH fojaje fa ako ce MpWUXBaTM OBa KOHLEMUMja Kojom ce
onpaBAaBajy CaHKLMje Mnpema [pXaBu Koja KpliM JbyAcKa npasa, OHZa ce Mopajy
noctaeutn Gap fABa fofatHa ycnosa. lNpsu, gpxasa uav MehyHapogHa opraHusauuja
KOja HamepaBa [ia CnpoBe/e CaHKLMje NPOTVB Apyre ApXKaBe Mopa [en0BaT y OKBUpUma
mefyHapoaHor npasa.>*® [pyru, jeaHako BaxaH ycnos ogpehyje da ce mpe 6uUn0 Kakse
ynoTpebe OBMX BpCTa CaHKUMja, pasyMHO MOXe o4vekmBaTu ga he npegsuheHa akumja
[OHeTW BuLLe fobpa Hero 3na, Tj. Aa he cTawe /byACKUX MpaBa Ha TeEPUTOPUjU UK fLeny
TepuTOpnje ApXKaBe Koja MX KpLuu, Mnocne npegysete akuyunje, 6utn 3awtuheHa Ha 60/bu
HaunH. Y TOM cmucny, [OBOPKMH HaBOAM BP0 ynedyat/bus npumep: ,[y]ak n ga je
nHeasnja Ha Vpak n3 2003, 6una BoheHa of cTpaHe YjeaukeHux Haumja n buna y

OKBMPVMa MeflyHapoHOr NpaBa, OHa UMaK He 61 1cMyHWna oBaj Apyru ycnos*. >

[IBOPKUH cMaTpa fa OBa KOHLeNuuja HMje nofecHa 3a pasrpaHuyerbe Kopryca
JbYACKMX NpaBa M3 NPOCTOr pasnora LUTO YC/IOB MOCTaB/ba MPeBMCOKO. MHora
nofMTMYKa npasa Cy MyTeM MehyHapoAHUX KOHBEeHUMja Lobwunia KapakTep /bYACKUX

MnpaBa, a KPLLEHEe 1IN HEMOLLITOBakbe TUX NpaBa 0f CTpaHe ApXXaBHe BnacTy (MonyT, HNp,

%3 OBa KoHLenLyja ce HasvBa BecTthasncka, o BecTdanckom Mupy, CKIOM/beHOM 1648. rognHe, KojuM je
OKOHYaH TpuaeceToroauLLmbM par.

%% Ronal Dworkin, ,,Justice for Hedgehogs*, Harvard University Press, Harvard, 2011, ctp. 321.

%% He nocToju onLWTa carnacHoCT OKO OBe BPCTe MOCTyMawa Y OKBMPY MefyHapogHor npasa. Mpema

6pojH1M ayTopuma, camo CaseT 6e36efHOCTU YH-a Moxe 0f400pUTH TakBYy BPCTY akuuje; Apyru aytopw,
nornasuto n3 CA/, He fefie T0 MULLbEHE.

3% Ronald Dworkin, ibidem.
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MpaBo Ha jefiHaKy 3apajy XeHa, NpaBo Ha afeKBaTHO LUKO/IOBaH€, NMPaBo Ha 34paBCTBEHY
3aWTUTY UTA.) CBaKako He 6K 6MN0 onpaBaare 3a YyBONeHe eKOHOMCKMX CaHKuumja TOj
[PXaBN, a Kamonu OrpaBfare 3a MNpefysMare BOjHe WHTepBeHUMje.®’ [Mpema
[BOPKMHY, EKOHOMCKE W/IM BOjHE CaHKLMje Koje Mo cebu Hem3beXXHO HaHOCe OrPOMHY
naTky BEIMKOM 6pOjy CTaHOBHMKa CaHKLMOHUCaHe [pXaBe, MOry 6uUTu onpaejaHe camo
aKo je HbUX0B UW/b CnpeyvaBare UCTUHCKM BapBapCKMX akaTa ApXKaBHe B/lacTy, Kao LUTO
Cy MacoBHa yOMCTBa, 3aTBapare UM My4yere NOUTUYKMX NPOTUBHUKA NN AWB/badkKa

AVCKpUMUHaLMja (savage discrimination) LWMpoknx pasmepa.®>®

Ann ako ce 0BO Yy3me
Kao KpUTepUjym 3a Knacuumkaumjy /byACKUX Npasa, OHAA TO 3Ha4X Aa Ce HUXO0B KOpMnyc
HeonpaBfaHO CyXaBa CamMO Ha OHAa u4Mje Ce KpLUeke MOXEe KBaIMPUKOBATM Kao
BapBapCKM YMH, [OK Ce cBa Apyra, 6e3 063vpa Ha CBOj KapaKTep U HbUX0BY MefyHapoaHy

3aLUTUTY, MOpajy YBPCTUTU Y HEKy HIKy KaTeropujy. >

[pyrn HaumH KOjUM Cce Jby[CKa MnpaBa Y LUMPEM OKBUPY MOIMTUYKUX MpaBa
MOry MAEHTU(MKOBATHK jecTe ofbalMBakbe HaBeeHe KOHLENLUMje U ycBajake HOBE, Yujm
KpUTEepUjyM 3a Mpeno3HaBakbe /bY[CKUX MpaBa fIeXW Y CaMOj HUXO0BOj CYLUTUHMK, Y
HMXOBOM MOCe6HOM KBaMTETY. AYTOpPW KOjU 3acTynajy OBaj mpasal, Mokyluasajy Aa
,»MPOoHany opmyne Koje MOry fa nokaxy Kako Mmefy nofMTUYKUM MpaBuMMa JbyfcKa
npasa MMajy nocebaH 3Hayaj. OBe (opmyne ce YMHE HeLOCTVDKHWM, 3aTO LUTO Ce
MoKasaso BPpAo Npo6MeMaTUYHUM fa Ce Ha HaBefeHW HauMH omehn Ta pasnunka“.>®
[BOPKMH oabaLyje 0BO CTaHOBULLITE aprymMeHTyjyhu Aa cBa NoAMTMYKa NpaBa MMajy CBOj
nocebaH 3Hayaj v fa je 4ecto Hemoryhe oapeauTy Koju 6u 3Hayaj 6uo npeosnahyjyhu y

O[JHOCY Ha HeKU Apyru.

%7 Ronald Dworkin, ,,Is democracy possible here?: principles for a new political debate”, Princeton
University Press, New Jersey, 2006, cTp. 34.

8 Ronald Dworkin, ,,Justice for Hedgehogs*, ibidem.

%9 Tpe6a nogceTnTH fa [JBOPKUH y OKBMPY CBOje MPaBHE M MOMUTUUKE TeopWje 3acTyna CTaB Ja jeHOM
Npu3HaTa MHAMBMAYaIHA NPaBa, U NPUHLMMN KOjU UX yHanpehyjy, He MOTY BPEMEHOM GUTU CyaBaHu,
HanpoTYB.

%0 Ronald Dworkin, ibidem, cTp. 323.
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OpbaumBliM OBa [lBa HauvMHa WAEHTU(MKOBaba /bYACKMX MpaBa Yy jefHOM
LUVMPEM KOpMyCy NOMMTUYKMX NpaBa, [ABOPKUH npeffaxe Apyraunju npuctyn. Monasehu
Ol UMHEHMLIE [1a HE MOCTOjM OMLLUTA CarfacHOCT OKO Tora Koja NofMTMUKa npasa /byam

UMajy, Aa, LUTaBuLLe, MOCTOje Pa3sMUMOMaXKeHa OKO CBUX KPYMHUX NuTarba, >

[BOPKWH
cmaTtpa fa /byau, Mako MMajy npaBo Ha jefHakKy Opury v nowTtoBakbe, M3Hag Tora
noceayjy OHO HajoCHOBHMje, OMLWTe MpaBo Aa 6yay TpeTupaHU Kao /byfcka 6uha. To
(hyHZ,aMeHTa/THO MpaBO MNPeACTaB/ba MCTUHCKM OCHOB 3a YMTaB KOPNycC /bYACKMX NpaBa,
[IOK je OHO camo 6asvpaHO Ha /byACKOM [oCTojaHCTBY. IMojam /byACKOr AOCTOjaHCTBa
[BOpKUH yTemesbyje Ha [JBa MpMHUMNA: CamMOMOLUTOBaky W  CaMOCBOjHOCTM
(authenticity). NMpema Herosum peynmMa, ,,HUWTa He 6K Tako Bpehasio NPBY MPUHLAN
JbY[ICKOTr [OCTOjaHCTBAa Kao MOCTynaka Kojuma ce UCnosbasajy (hnarpaHTHe npegpacyse
— Kao LWUTO je npe3ymnuuja 0 HaBOAHO] HaAMONHOCTW jeAHe KacTe Haf ApYyroM, BepHuKa
HaZ HeBepHMUMMa, ApujaHaua Hag CemuTuMma, 6enaua Hag upHuuma. OBaKBY CTaBOBM
Ce y HajropeM cBeTny pedeKTyjy Y 3M10uMHy reHoumaa.“**? Mpeu NPUMHLMA fbyACcKOr
AOCTOjaHCTBa YKasyje Ha TO fa Ce HujefaH YOBEK UMW rpyna /byan He CMejy cMaTpaTu
Make BPeAHUM WM MH(EPMOPHUM, a MpaBa KojuMa ce LUTUTK OBaj CTaB ce 360r Tora
yBpLhyjy y Kopnyc /byACKUX npasa. Apyru NpuHLMN yKasyje Ha TO Aa CBaku Y0BeK 1mva
NNYHY OArOBOPHOCT [a OApeaun Koje Lu/beBe Xen fa NoCTUrHe Y CBOM XXUBOTY. ,,OBaj
NPUHLUMN NoApXXaBa TpaguuMoHaiHa /fmMbepanHa npaBa Ha cnobogy rosopa W
M3paxkaBarba, CaBeCT, MOIMTUYKO aHraoBawe W BEPOWMCNOBECT, KOja Cy MWHaye
o6yxBaheHa HajsehnM 6pojeM 4OKyMeHaTa KojuMa ce LUTUTe /by/cka npasa.“>*® Ha oBaj
HaunH, [BOpKMH YTBphYje pethepeHTHY TauKy C Koje ce ogpefyje nojam /byACKMUX npasa
M C Koje ce MOXe noByhu pasnuka usmely NOAMTUYKMX NpaBa Koja Cy UCTOBPEMEHO
/by[CKa npasa 1 OHMX MONUTUYKKMX NpaBa Koja HeMajy TakaB KapakTep. HapaBHO, 0BaKBO

onwTe oapefewe MNojma J/bYACKUX NpaBa, Y3 CBECT O Pa3IMUUTOCTU CBETCKUX

%! Hnp, To cy nuTawa NonyT OBMX: ,,KOju eKOHOMCKW cucTeM 06e36efyje HajnpaBuuHKjy pacrogeny
fo6apa?“; ,aa nu gpkaea Tpeba Aa MMa 3BaHUYHY Penurujy?*; ,aa nm Tpeba ycTaHOBUTW CUCTEM
06aBe3HOT 3[1paBCTBEHOT 1 COLMja/THOT OCUTyparba?®, UTA.

%2 Ronald Dworkin, ibidem, cTp. 324.

%% | bidem.
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uMBUAM3aUMja M KYNTypa, MOAUTUYKUX Yypehera, CTerneHa eKOHOMCKOr pa3Boja,
NCTOpUjcKOr Hacneha UTA., yKasyje Ha TO fa je Y NuTakwy MHTepnpeTaTuBHU Mojam y
cMucny [JBOPKMHOBE MpaBHe M NOAMTUYKE Teopuje. TO NPaKTUYHO 3HauM Aa ce Npobiem
AethnHMCarba NojMa /byACKMX NpaBa He MOXe CUMNANM(MKOBaHO nocMatpaTti. Hemoryhe
je nMpocTo nopeauTW CTeneH 3allTuTe JbYACKMUX Npasa Yy ApXxaBama Koje cy Nno CBemy
NOTMYHO pa3nnunTe, HUTK je Moryhe camo ca MHTEpHe Tauyke Heke [ApXKasBe WU rpyne
JpxaBa npocyhmBaTM O CTawy J/bYACKMX NpaBa Y HEKOj Apyroj Apxasu. OBakKBO
CUMNANGUKOBae 6GU 3ampaBO 3HAYMIO Hervparwe MOKyllaja fa ce ofpeau nojam

TbYACKUX MpaBa.

HakoH nprikasmBara [IBOPKMHOBOT CXBaTaka /bYACKMX Mpasa Moryhe je npehu
Ha 3aBpLUHM [eo OBr paja, rae he oBaj Npukas NMocny>Xutu a ce JBOPKMHOB 1 XapToB
MPUCTYN MpoyyaBaHa Nnpasa YNopeje y CBeT/ly OCHOBHWX MPaBHOTEOPUjCKMX rnpobiema
(suam V 1. 3)).
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V SAK/bYHYHA PASMATPAHA

1. Mpupoga npaBHe Teopuje

HakoH npefcras/bawa [BOPKUMHOBE [OECKPUMNTWBHE M METOLO/OLIKE KPUTUKe
XapToBe Bep3uje NMo3nTBM3MA, Ka0 1 OArOBOpa Ha Te KPUTKKe, MOTPeBHO je carfiefatu v
MPOLEHUTN pe3ynTaTe [0 KOjUx ce cTurno. To carnegasare 1 npoleHa nsspLumhe ce ys3
nomoh KpaTke aHa/M3e rnaBHMUX Npobsiema ca Kojuma ce cyoyaBa CBaka Teopuja npasa, a
ymje ce Kpajibe W3BOPMLUTE Hanasn y OHOM OCHOBHOM MUTawy — KakBa je npupopa
npaBHe Teopuje. Pasnor fa ce Ha oBakaB HaA4YMH CyMuMpajy pesynTaTy gocafallmer nocna
no cebu ce Hamehe — XapT v [BOPKMH Cy pa3Bujajyhn CBOje NPUCTYMe npoy4yasBara
npaBa MnowWM of OWUTHO [ApyraunMjux MpPeTrnocTaBku. HbUXOBO pasymeBare rNaBHUX
3afiataka npaBHe Teopuwje je pa3IMuMTO TamaH KO/IMKO CY pas3/iMyuT U HUXOBU
npuctynu, Te he ce Ha 3aBPLUHMM CTpaHMLLamMa 0BOr paja Ta ABa npucTyna yrnopeauTu ca

OHe Tauke Koja Tpeba aa NpeTxoau pa3Bujatby CBaKe NpaBHe Teopuje.

Ofroeop Ha NUTawe 0 NPUPOAY NPaBHE TEOPUje He MOXe BUTK jeJHOCTaBaH 3aTo
LITO je U NUTawe Ha Koje Ce 0Aroeapa WM3y3eTHO KOMMIEKCHO. KomniekcHOCT camor
nuTarba ce, 3mMely ocTtanor, ornega n Kpo3 H3 Apyrux BeoMa BaXKHUX nuTarba Koje ce 'y
emy cagpxe. Tek npyxxarbem aprymeHTOBaHVWX OLroBOpa Ha MuTamwa Koja ce CKpusajy
M3a OHOr HajomwiTMjer nuTawa O NPUPOLM MpaBHE Teopuje, Kao U MoBe3uBakbeM TUX
OAroBOpa Yy jeAHY CKNagHy LenuHy, moryhe je Ha npasy HauMH pasyMeTu CYLUTUHY
[IBOpPKVHOBE KpUTMKe XapToBOI MOZesia npasa. Y CyrnpoTHOM, ako 6u ce npefcTas/barbe
[IBOPKNHOBE KPUTUKe 3ayCTaBW/I0 HA OBOM MeCTy, Morao 6u ce cTehu norpeLlaH ytucak
fa je [IBOPKWH Hamafao M KPUTMKOBAO CamMO HeKe CropHe [enoBe XapToBe Teopuje
npaea, AOK je, Yy CTBapu, KPUTMKOBAO MOAECHOCT LeNOKYMHOr XapToBOr HayuHa

npoy4yaBara MpaeBa. Ha Taj HauMH he ce HajTayHMje OC/MKATU CYyLUTMHA TEOPWUjCKOT

202



cykoba n3mehy [popkuHa n XapTta, anv he ce y UCTO Bpeme npukasatu u 6oratcTso
JypvicnpyAeHumje Kao OCHOBHE MpaBHE AUCLUMMHE Y YMjUM OKBMpPUMA MMa MecTa 3a
Tako pasnuuuTe NPUCTyne Kao LWTO cy XapToB M [BOpPKMHOB. HO npe Hero wTo ce
CrnpoBefe KpaTKa aHasim3a rnaBHUX npobnema, NOTPe6HO je mM3ABOjuTU Te npobneme
crnpamM pesyntarta [0 KOjUxX Ce CTWUI/I0 Yy 0BOM pafy. /ako cy v3a nuTtawa 0 Mprpoau
npaBHe TeOpuje CKpMBEHa MHOra gpyra, Ha oBOM MmecTy 6uhe n3agojeHa Tpu — LUTa je
npegmeT npoy4yaBawa nNpaBHe Teopuje? Jla fm npaBHa Teopuja Tpeba fa Oyge
JECKPUMTUBHA WM HOpMaTMBHa AucumnavHa? [a nu je npaBHa Teopuja No CBOM

KapakTepy OMnLITa UK je Be3aHa 3a Heku oipehieHN NMPaBHU CUCTEM?

1. 1. MpeameT npoyyaBara NpaBHe Teopuje

MpBO NuTare Koje NPEeTXoAu CBUM [PYrMM [NaBHUM MuTawyMa Koja ce cBa
Hasase y OKBMPY OHOT HajOCHOBHWjer NuTarwa 0 NPUPOAY NpaBHe Teopuje, jecTe NUTaHE
13 Yera ce NpaBO CacTOju UK, PEUEHO Ha APYrv HauWH, Koje ce ApYLUTBEHe HOpMe MOry
cMaTparty npasHUM Hopmama. OAroBop Ha 0BO MOC/efere nuTarbe AeduHuLle npegmeT
npoyyaBara npasHe Teopuje. JbyACKO MNOHallawe YpeheHo je pas3iMuuTvM BpcTama
rnpaswna NonyT npaswia o IENoM NMoHaLlawy, MOPaTHUX Npasuna, 06uyaja, penmrujckmx
HOpPMU, MpaBwa eTukeumje, MOAHMX npaswuna uTh. lMpaBo je, Jakne, camo jefaH of,
HauMHa KojuM je Moryhe ycmepaBaTW JbyZCKO MOHALlaHwe, anv Ce Of OCTa/iX HauyuHa
OUTHO pasnukyje. 3a npasa CTOju ayTOPWUTET [pXKaBe Koja NpaBo Yy Hajsehoj Mepw
nponucyje, a HeroBo KpLuewe caHkuuoHuwe. OBa KOHCTaTauumja ca Kojom 6u ce
cnoxuna BehnHa npaBHUX TeopeTnyapa He ofpehyje 40 Kpaja unm Yak yoriuTe OArosop
Ha NWTake Koje Ce ApyLUTBEHE HOpMe MOry cmatpaTy npasHuM. C jegHe cTpaHe, ApXasa
He nponucyje cee NpasHe HopMe, 6yayhu fa NOCToje APYLITBEHE HOPME KOje ApXaBa Ha
HEKN HauMH YK/bydyje Y KOpMnyc MpaBHUX HOPMW, LOK C Apyre CTpaHe HW Ap>KaBHa

CaHKUMja Huje onpefesbyjyhn eneMeHT, MOWTO Yy npaBy MOCTOjM He Tako Maan 6poj
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HOPMM KOje HUCY MOTKPen/beHe [pXaBHOM CaHKUMjoM. HapaBHO, 0BO je camo
MOYETHU(YKM) KOpaK KOju Ce 3a4pXKaBa Ha MOBPLUMHWM npobnema, anv je Beh M OH
[OBO/baH [a YKaXe Kako He MOCTOjU jefHOCTaBaH HauMH fa Cce OApeau npeamer

NpoyYaBatba Mpasa.

Y cBeTny [IBOPKMHOBE KpPUTUKE XapTOBOI Mofena MpaBa, MUTakbe 0f uera ce
MpaBO CacTOji MOXeE Ce MOCTaBWUTW Ha cnefehn HauMH — Ja Ny ce MpaBHE HOPME Of
OCTaIUX APYLUTBEHUX HOPMU Pa3NKyjy npema M3Bopy M3 Kojer noTuuy, OAHOCHO Aa in
je TO pasNMKoBarbe YC/OB/LEHO MUTaHEM HIX0BE (opMe UK ce y 0631p Mopa Y3eTU W
HUX0BA CAPXKMHA, Tj. HUX0BA YHYTpaLltba BpeaHocT? [a 61 ce yrnopeaunu oarosopu

[BOjULIe BENMKUX NPaBHMX TeopeTunyapa, 61n0 61 HEONMXOAHO 3aKPAaTKO Ce OCBPHYTW

yHasaf.

MoyeTak mofepHor foba 6vo je 0benexxeH HarMMM NMOpPacToM MOBepera y HayKy
1 Nporpec 4YoBeyaHCTBa. TO MOBepere Pacsio je Uy nornesy HeCyMwMBE UCNPaBHOCTY
MO3UTMBHUX 3aKoHa, 6yayhu ga je Taga, HakoH PpaHuUycKe OypXXoacke pesonyuuije,
OTNOYeO Taac BE/IMKMX KoAu(MKaumja y 3anafHOM CBETY. Y UCTO BpeMe Ha Mosby
(hnno3ohmnje npasa [0/1a3n A0 HamyLlTakha BEKOBHUX NapagurMm oMYeHnX Kpo3 yyere
O MpWPOAHOM Mpasy, jep ce, u3Mehy ocTasior, cmaTpasio Ce fa CYy 3aKOHOAaBYeBa
pellera, M3pakeHa Yy OKBUPY BEIMKMX KOoAu(MKaumja, emaHaumja noTnyHe
pauMoOHa/IHOCTK, [Ja Cy 3anpaBo Ta pellewa MpakTUYHW U peaiHh  m13pa3
JyCHaTypaIMCTUUKNX Hadena u ngeana. Cammm Tum, npeosnahyjyhe muLlbewe je 61no
[a je 1 pasnnka n3mehy No3UTUBHOT 1 NPUPOAHOT NpaBa Ha HeK! HauuH nsbpucana. >
Takohe, y camoM pa3Bojy (hv1030()CKOMpPaBHe MUC/M JIEXW jOLU jefaH pasnor 3a OBY
KpYnHYy NpomeHy. Havme, y OKBUPY HEMauke MAeanCcTUUKe LWKose (hrno3opckonpasHa
MMCa0o je [LOCTUrNa CBOj BpXyHal. Y OKBUPY Te LUKOME (DUI030(DCKOT MULL/BEHA,

Tpaguumja NPUPOAHOr npaBa je A0XuBena CBOjy AeCTpyKuujy. Ta pAecTpykuuja je

%% Buan Anecangpo M. 4’ AHTpes, ,,MpupoaHO Npaso: YBog Y tunosodujy npasa“, Mogropuua, LIV,
2001, cTp. 16.
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3anoyena ca KaHTtom, ga 61, HacTaB/beHa npeko ®uxrea n WenunHra, Kog Xerena 6vna

[0BefeHa o kpaja.3®

Ha MecTo cTapuMx nMpUPOLHOMPaBHUX Y4yewa Y34urao ce HOBM npasay,
npoyyaBara npasa. Taj npasal, Ha3BaH je MpaBHW MO3UTVBM3AM jep je HanyluTareM
BEKOBHUX Mfeja NPUPOLHOMNpaBHe LUKO/e, WCTPaXMBare Mpasa MOIOKMO Ha HOBE
eMNUpujcKe, OAHOCHO ,,NMO3NTMBHE™ OcHOBe. [MpaBHM MO3UTMBM3AaM je CBOje Yy30pe
nperno3Hao y NPUPOLHUM HayKama, Y HhUXOBUM ers3akTHMM MeTofama W HeCyMHVBUM
pesynTaTnmMa, Te je 1 npoydaBarbe npasa MoKyLao fa YY4UHU CTPOro HayyHuM. MouyeTak
MoZepHor foba jypucnpyaeHumje y aHr10cakCoOHCKOM CBETY 06e/1eXns1o je HayyHo [eno
Llepemun BeHTama, a cBOj TpMjyMc HOBM MpaBsaLl je AOXMBeO Y yyeny LloHa OcTuHa.

MuTarkbe nNpegmMeTa npoy4vaBatba MpaBa MOTNYHO je pa3fBOjeHO 0f nuTara
Bpe4HOCHE UM MOpa/iHe MCMpPaBHOCTU NpeameTa Koju ce npoyyaBa. 3anpaBo, NUTawe
npegmeTa npoy4vaBarba CYNcTUTYMCAHO je NUTakbeM BaXeka npasa, jep je No3uTuBU3am
3ay3e0 YBpCT CTaB [a NpefgMeT MnpoyyaBakba MpaBa mory fa 6ygy camo Baxehe, Tj.
,MO3NTUBHE" HOpME. Ha Taj HauMH OAroBOP Ha NWTake LUTa YMHW NPeAMeT NpoyyaBakba
npasa, ofpefeH je OArOBOPOM Ha MuTare LUTa je KPUTEPUjYM BaXKera MpaBHUX HOPMU,
OLHOCHO NOA KOjUM YCNoBUMA Ce jefHa APYLUTBEHA HOPMa MOXe CMaTpatv MnpaBHO
Bakehom HopMOM. OCTUH je KpuTepujymM MpaBHOCTM MPero3Hao y akTuma CyBepeHe
[p>XXaBHe BnacTu, Tj. cMaTpao je Aa NpeameT Mnpoy4vaBarba Mpasa Tpeba ga 6yay camo
ONLUTE 3aMoBeCTM CyBepeHa. HberoBo yuewe 3HayajHO je yTuuano Ha KenseHa u XapTa,

ABOjuLlY HajBehnX MpaBHMUX MO3UTUBUCTA.

Baxkerwe npasa Mokasaio Ce Kao MPUIMYHO KOMM/IMKOBAHO MUTae Y OKBUPY
MO3UTUBUCTUYKOT Yyuerba. KenseH KOju je CTPUKTHO CMEAMO HayK O pa3fBOjeHOCTM
6vBcTBa M Tpebarba, OHOCHO CTaB fAa HOpMa Kao Tpebare CBOje BaXKewe MOXe [a
3aCHyje cam0 Ha HeKOj BMLLIOj HOpMUK, NPo6MeM je NOKyLIao [a pewuy yBoheweM nojMa

OCHOBHe HOpMe Yy OKBUp CBOje Y1CTe Teopuje npasa. Mako je TOKOM CBOje M3Y3eTHO ayre

%5 by6omup Taguh, ,,duno3oduja npasa (Apyro AONyweHo m3gare)“, Beorpas, 3aBof 3a yL6eHUKe W
HacTaBHa cpefcTBa, 1996, cTp. 99-122. noce6HO Ha cTp. 118.
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1 BeOMa M/1I04HE Kapujepe BULLIE MyTa NPENCNUTMBAO NOjaM OCHOBHe HOPME, jeHO Bpeme
je cxBatajyhm kao NpeTrnocTaBKy, a AoLHMje Kao (hMKUKjy, ynpaso je MecTo TOr nojMa y
OKBUPY HEr0Be rpaHAMo3He KOHCTPYKLMje CMaTpaHo Hajcnabujum. KrbyyHu fonpuHoc y
06jallberby BaXKera npasa W npesasnnaxewy orpaHuyerba KenseHoBor npuctyna, 4ao
je XapT CBOjUM OPUTUHA/IHMM KOHLLENTOM Mpasuia npM3Hamwa. Y3 nomoh nojma npasunia
Nnpu3Hama Koje je XapT pa3Buo OC/I0HEH Ha CBOjY TEOPU]jY APYLUTBEHMX NpaBw/ia, OCHOB
BadKera Mpasa je feduHucaH MCK/bYYMBO COUMjaiHUM YikeHuLama. JpyruM peunma,
nUTame BaXKewa HeKOr npasusia oApeheHo je OAroBOPOM Ha NuTare Aa v TO Npasuio
3al0BO/baBa CBe KpuTepujyme npeasuheHe nNpaBuioM MpusHawa. Tu KpUTepujymu cy
Hajuewhe gopmasHe nNpupofe, an OHWM MpeMa XapTy Mory OuUTW U CYnCcaHTMBHE
npupoge, HapaBHO NOJ YCNOBOM [a je Tako HewTo npeasuheHo KOHBEHLMjOM n3Mmehy
[pXXaBHMX 3BaHWYHMKA. Ha Taj HauMH XapT je ycneo Aa pewuv ABa KpynHa nutaka — a
OCHOB Ba)Ker-a Mnpasa YTeEMe/bM Y COLUMjalTHUM YMHbeHMLaMa 1 a UCTOBPEMEHO MUTaHEe
Ba)Kera MnpasBa KOHLENTYyaJIHO APXKM pas3fBOjeHNM Of, nuTawa YCknaheHOCTU npasa U

Mopana.

3a pasnuKy of XapToBOr Mofena rje je nutare fnpegMera npoydasarba npasa
M3jefHayeHO ca MUTakeM BaXKewa MNpasa, Tj. fa MpegMeT npoy4yaBarwa Mnpasa
npeaAcTaB/bajy camo Baxkeha npasHa npaswna, [BOPKUH je CBOjOM TEOPMjOM NPOLLUMPUO
npegmeT Npoyyasaka npasa. Mopes Baxkehnx NpaBHMX MpaBuia Koja CBoje BaXekbe Lpre
Ha OCHOBY Mpaswna npu3Hawa, JBOPKMH je UcTakao naejy Aa y npasy noctoje n gpyre
BpCTe 06aBe3yjyhux CTaHfapja Koju Mory ga ob6aBe3yjy CaMO Ha OCHOBY HWXOBOT
cafpxkaja, Hajuyewhe MoOpasIHO MOXe/bHOT cagpxkaja. IcTuHe paam Tpeba HarnacuTn Kako
npeva [JBOPKMHY 1 0Ba Apyra BpCTa CTaHAapaa, Tj. NpaBHW NPUHUMNM 1 NpaBHa Hayena,
CBOjy 06aBe3HOCT MOTy M3BOAWUTU M3 NpasBwusia Npu3Hawa, ain 4a y OKBUPY NnpasBa YBeK
nocToje CcTaHJapan Koju cy obasesyjyher kapakTepa He 3aTO LUTO UX je AOHeNa Heka
Hag/ieXXHa WHCTUTYUMja, Beh 300r CBOje YHyTpalrwe MopaiHe BpefHoCcTU. OBaj
[BOpPKMHOB NpucTyn oapehery npegMeTa NpaBHE Hayke MOXe Ce OKBaIM(PMKOBATK Kao
jeflHa BpcTa XMOpUAHOr NPUCTYNa Koju y cebu cnaja efieMeHTe pas3BujeHe y OKBUPY ABe

CYNPOTCTaB/beHE LLIKO/ME NPoyYaBakba NpaBa — NPaBHOr NMO3WTMBM3MA W jyCHATypaiu3Ma.
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C jegHe ctpaHe, [1BOPKMH He cnopu ga npefMeT MnpoyyaBara Mpasa MpescTaB/bajy
Bakeha npaBHa npasufa y3 HanoMeHy Aa MX OH CXBaTa Ha Y>KN HauyuH of XapTa (Buam
(ycHoty 209). Takohe, [1BOPKMH He criopu Aa WU Apyre BpCTe MpaBHUX CTaHAapaa,
Nnoce6HO MpaBHW MPUHLMNW, YECTO MOTY OUTU UAEHTU(PUKOBAHM NyTeM KpuUTepujyma
cagpXXaHux y npasuiy npusHakba, 0LHOCHO TECTy Mopekna Kako [BOPKUH MOjMU Taj
XapToB KOHUENT. Mnak, K/byyHa pas3nuvka ce ornefa y UMmeHuuy Aa 3a pasfiuky Of
XapTa, [IBOPKMH NONyT KMaCUYHUX jycHaTypanucta TBpAW fa npaBHa 06aBe3HOCT HEKOT
cTaHJapAa MOoXKe MPoM3NasuTU UCK/bYUMBO W3 HEr0BE MOPA/THO MOXKE/bHE CafpXKMHe.
Wnak, pagn npeymsHocTy Tpeba nctahu ga ce [BOPKMHOB MPUCTYN Y OBOM [eNy He
MOXe MOTMYHO M3jeaHaunTy ca jycHaTypasIMCTUYKMM, 6yayhu aa cy jycHaTypanmnctu
MOpa/iHa Hayena MokKyluaBany fa npefcTaBe Kao BeyHa, YHMBEp3asHa U HenpoMermBa,
[OK cy 3a [BOpkMHa OHa ofpeheHa akTya/HOM MpPakcoM W MbemeM KOHKpeTHe
NnonnTUYKe 3ajeaHuue. 3aTo [JBOPKUH NpaBHe NpuHUmne He fedmHuLLe Kao obaBe3yjyhe
CTaHJapfe 360r HbUX0BE CafpXMHe Koja ce nofgyjapa ca CafpXWHOM HerpomerbyBMX
MOpaIHUX Hayena, Beh HWXOBY 00aBE3HOCT NpenosHaje Yy ,,0cehawy 3a NPUKIaAHOCT

KOje ce TOKOM BpeMeHa PasBiIo y caMoj npodecuju v y jaBHocTn®, 3%

[akne, Beh nuTarwe npefmeTa npoy4yaBarba Mpasa Kao MpBO MO peay Ha Koje
Tpeba Aa OAroBOPWM CBaka MpaBHa Teopuja, NMokKasyje BeOMa KpyrHe pas/vike u3Mehy
XapToBor n [JBOPKMHOBOI Npuctyna. 3a XapTa je NuTake npoy4vasara rnpasa ofpeheHo
NnUTaeM Baewa Mpasa, AO0K je 3a [BOPKMHA OHO LWMpe, NOWTO nopes Baxehux
NpaBHUX NpaBW/a, Y HEroB OKBUP Yynase W Apyru CTaHZap4u, NPBEHCTBEHO MNpPaBHU
NpUHLMNK, Koju 06aBe3yjy Ha OCHOBY CBOje cagpxwuHe. O6aBe3HOCT TUX CTaHAapja ce
He MOXXEe CBECTU Ha HUXOBO BaXKEHe, jep OHU 3a pas/iKy Of NpaBHWUX Npasusia HUCY
yBeK Baxxehu nnu Hesakehn. OHM 4ecTo CBOjy 00aBE3HOCT He Lpre 13 BaXKeka, NowTo
He MOCTOjM HEKW Kpajiy TeCT Ha OCHOBY Kora 6U M3BOAWIN CBOje BaXKewe, Beh
06aBe3yjy Ha OCHOBY CBOje CafpXXWHe KOjy Aara NonuMTuuKa 3ajefHuua UM HEKU HeH

[ie0 y ogpefheHoM TpeHYTKY cmatpa (MOpaiHO) MOXKEe/bHOM.

%6 ponang, [1BOpKVH ,,CyLUITWHA MAVBUAYANTHNX NpaBa”, cTp. 65.
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1. 2. lMpaBHa Teopuja — HOPMATMBHA NN LECKPUNTUBHA?

HajkpynHuja pasnvka namehy Xaptosor u [JBOPKMHOBOI MPUCTYNa Npoyyasarby
npa.a npesama ce y je4Hoj rnaBHOj Ta4ykn, y jeAHOM K/iby4YHOM NUTaky - Aa /v je npaBHa
Hayka HOpMaTWBHa WAM [ECKPUNTMBHA AMCUMNAMHA? XapT W [BOPKWMH Cy pa3Buau
NOTMYHO pa3MuMTe NpaBLEe MpoyyaBakba MpaBa 3aTO LITO Cy pPas/IMuUTO CXBaTaIu
rnaBHe 3afjaTke Koje npaBHa Teopuja Tpeba fa mucnywasa. [ABOPKUH je y 06e KpUTKKe
Hanagao XapToB NPUCTYN 3aTo LUTO je cMaTpao Aa NpaBHa Teopuja no CBOjoj NPUPOAN He
MOXe 6UTK camMo HeyTpasiaH Onuc rnpaeHe Npakce, Tj. ga jypucnpygeHumja He Moxke 61UTn
AeckpunTueHa. Ho npeTxoaHo Tpeba pasjacHUTK 360r Yera ce XapToBa Teopuja cmatpa

ersemnapom JecKpuUnTyBHE NpaBHe TEopuje.

MpBM pas3nor NeXu y YnktbeHWUM Aa je XapT CBOjUM MOLENOM MOKyLao Aa
obyxBaTn ¥ onuiwe (HopMy, OAHOCHO CTPYKTYPY CaBPEMEHOr YHYTpaluer npaBHOr
cuctema. OH je y pas3niMkoBawy M3Mehy npuvMapHUX npasunia Koja Hamehy obasese K
CeKyHAapHMX Koja foferbyjy oBnawhera, pasniMkoBakwy KOje KapakTepulle CTPYKTYpy
caBpeMeHUX npaBHUX cuctema (Bugu Il 2. 3.), Npeno3Hao Kby 3a jypucnpygeHuunjy Kao
HayKy. Ty uuweHuyy Harnawasa u Llync KoynmeH (Jules Coleman) Koju
[ECKPUNTMBHMM Ha3nBa OHY BPCTY NpaBHMX Teopuja Koja NpaBo aHa/M3mpa Kpo3 Herose
CTPYKTYpalHe enemeHTe W KapakTepucTuke.*®’ [lpyrM OCHOBHM pasnor 3alTo Cce
XapToBa Teopuja cMaTpa npasum MPUMepPoM AeCKPUNTUBHE Teopuje AerHuUcao je cam
Xapt: ,,Moj npuka3s [npasa] je AeckpunTuBaH, y CMUC/Y Aa je MOPa/iIHO HeyTpasiaH 1 aa
Hema 3a UW/b ja OrpaBaBa: He TeXM [ja Ha MOpPa/IHUM WK ApYriiM OCHOBaMa Onpas/aBa
«« 368

NN XBasM 0B/IMKE M CTPYKTYpe Koje Ce jaB/bajy Y MOM onwiTeM onucy rnpasa [...]

[lakne, IeCKPUNTUBHA TeOpMja MpaBa je OHa Koja onucyje nNpaso U NpPaBHY Npakcy Kakau

%7 Jules Coleman, ,,Beyond the Separability Thesis: Moral Semantic and Methodology of Jurisprudence,
Oxford Journal of Legal Studies, Vol. 27, 2007/4, cTp. 598-599.
368 X ep6epT XapT, ,,Mojam npasa“, cTp. 295.
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OHM jecy, a He Kakeu 6u Tpebanu ga 6ygy. OBaj gpyru pasnor nctude n AHgpej Mapmop
KOj¥ MOJ M3pa3oMm ,,JeCKpPUNTUBAH" pa3yMme ,,0Haj ONuc Yvja cBpxa Huje Ja onpasga vnu
neruTUMM3yje 610 Koju acmekT npeameTa Koju ce onvcyje”.**® Osa Ba rnasHa pasnora
MPOMCTMYY U3 OCHOBHOI METOLO/OLLIKOr Oonpefesbewa XapToBe Teopuje, a TO je da ce
npegMeTy npoydyaBakha MpaBa MNPUCTYNM KPO3 aHaiM3y KoHuenata Koju cy
KapaKTepUCTUYHM 3a NpaBHY Mpakcy. XapToB MOAeNn Koju npefcTaB/ba Mapagurmy
KOHLeNTya/lHe aHa/iM3e npasa, Ha jacaH HauuH Mokasyje ogHoC M3Mehy TeopeTuyapa u
npegmeTa Koju npoyyasa. [MpuanMkoM aHanvM3e KapakTepUCTUYHMX NMPaBHUX KOHLenaTa,
TeopeTvyap MOKyLlaBa fa OnuLle MpaBHY MpPakCy Ha jejaH MOPa/HO HeyTpanaH, Wu
lUMpe rnefaHo, BPeAHOCHO HeyTpaslaH HauuH. TOo 3HauM pJa TeopeTuyap Koju
MOCPeACTBOM KOHLENTya/lHE aHasM3e onucyje npasBHY Mnpakcy ,Hema noTpeby aa ce

MOp&JTHO Onpeferbyje npema Toj Mpakcu 1 TUM KoHuenTuma“. >

3a pasnuky o XapTa, [BOPKMH je KPeHYo CYnpOTHWM CMEpPOM W Pas3BuO jegHy
BPCTY HOpMaTMBHE Teopuje MpaBa. 3a pas3MKy Of [AECKPUMNTUBHE Teopuwje Mpasa,
HOpMaTuBHa Teopuja jecTe ,,cBaka OHa Teopuvja Koja 6u npaBHW PeHOMeH mocmaTpana
KpO3 BpeAHOCTU Koje (Tpeba) fa ce ocTBape MOCPeACTBOM Hera, Kpo3 Mopa/iHe CBpXe
KojuMa npago (Tpe6a) aa Texu.>"* lpyrum peunma, xapuiuTe cyko6a nsmehy [BopkuHa
1 XapTa nexxu y [JBOPKMHOBOM CTaBy Aa jypucnpygeHuuja He Moxe fa 6yae HeyTpanaH
1 HeeBasyaTMBaH ONKC NpaBHe Mpakce Kako TBpAM XapT, Beh Mpe weHa MHTepnpeTaLuja.
HberoBa rnaBHa 3amepka XapTOBOM MOfeNly KOja Kao LpBeHa HWUT MNpoXuma
[ECKPUNTUBHY 1N METOLO/OLLKY KPUTUKY, jecTe Aa ce nojam npasa ogpefyje Tako ga ce 'y
063Mp He Yy3umajy MopaniHe BpegHocTu. [Mpema  [OBOPKMHY, T[NaBHU  UWb
jypvcnpyaeHumnje Tpeba aa 6yae onpasaare noctojehe npaBHe npakce U TO Kpo3 NpoLec

tbeHe MHTEeprpeTalUyje, a He HEHO NYKO OMUCKBatbe. JEAUHO TakKo jypucnpyaeHuuja

%9 Andrei Marmor, ,,Legal Positivism: Still Descriptive and Morally Neutral“, ctp. 683.

370 Fopan [ajosuh, ,,O MeTajypucnpyaeHumju |1 — jypucnpyaeHumja; AeCKpUNTUBHA WA HOPMATMBHA?,
Mpaso n gpywTso, 2010/3, cTp. 13.

¥ | bidem.
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MOXe Aa pa3yme CBOj NMpeAMeT, anv 1 Aa ra yHanpehyje, Tj. fa ra YaHu 60/bUM Hero LTo

jecTe. 3"

[BOPKMH je rfiaBHy CBpPXY npaBa Mpeno3Hao Yy nermTumusaumjn Ap>KasHe
npuHyge. MNowTo je cama cBpxa npasa Mo CB0joj NPUPOAY HOpMaTVBHA, [IBOPKMH cMaTpa
[ia CXO4HO TOME 1 MpaBHW TeopeTnyapyn NpUInNKoM npoyyasara CBOr NpegmeTa He Mory
OCTaTV MOpPa/HO WHAOMEHTHW Mpema NpeameTy Mpoyyasawa, Beh mopajy npegysetu
jefiHy BPCTY HOPMaTUBHOT UCTpaXKnBara. Kpo3 nctpaxueame Koje je no cBojoj npupoau
HY)XHO Mopa 6UTU HOPMaTMBHO, TEOpPeTMYapu OTKPWBajy YCN0BE MO KOjuMa MpaBHM
CUCTEM OrnpasfaBa Ap>KaBHY MPUHYAY. Y CYNpPOTHOM, ako 6u TeopeTuyapu 3aysvmManu
MOpaJIHO HeyTpasiaH CTaB MpemMa MpeiMeTy Npoy4yasara, CBpXa MnpasHe Teopuje He 6u
mMorna 6uTh ucnykweHa, LWTaBuLLIe, Y TaKBOM C/y4ajy, Kako [BOPKWH TBPAM, HU OMUC

npaBa KakBO OHO jecTe Huje moryh.

XapToB NpUCTYn npoyyasaky npasa [BOPKUH Ha3uBa ,,apXnmenosckmum®. Npema
[BOpKVHY, cBaka (huno3oguja Koja NMPOMOBMLLE CTaB fa MpoyyaBakwy APYLUTBEHUX
(peHoMeHa Tpeba npuhu Ha jefaH HeyTpasaH WM HenpucTpacaH HayvH, OLHOCHO fa ce
pes3ynTat¥ MUCTpaXuBarba He BpefHYjy HUTWU npouewyjy, Beh fa ce camo Texwu
feduHcary, KnacuukoBawy W ONUCKUBakwy APYLITBEHUX (EeHOMeHa, jecTe npuMep
»apXrMeaoBcke* qunosouje. JeAHOCTaBHO, [IBOPKNH TBPAM fa je Hemoryhe 3ay3eTu
HenpucTpacaH CTaB MpeMa HOPMaTUBHMM (DEHOMeHMMa, fa WX Huje moryhe
NNOAOTBOPHO 06jaCHWTK, Na Yak HWM NPaBWIHO OMucaTy ca T3B. apXMMeLOBCKe, Tj.
CMoJbHE Tauke rneguwiTa. TeopeTvyap KOju MHTeprnpeTMpa npaBHY Mpakcy He Moxe fa
N306erHe COnCcTBeHMN Cy[, O BPELHOCTUMA KOje CYy WHXEPEHTHE TOj NPakCu, HATU O CBPCU
KOjy Ta mpakca ocTBapyje nam Kojy Tpeba fa octsapyje,® jep fa 61 ce MCnyHNO rnasHm
UWb jJypucnpyAeHUmje, TEOpeTMYapy Mopajy fa 3ay3My UHTEPHY Tauky rneguwira, nonytr

APYrux ydyecHuMKa opapefheHe MpaBHe Mpakce, Tj. [a NpaBo Npoy4yaBajy Kpo3s

372 Ronald Dworkin, ,,Hart’s Postcript and the Character of Political Philosophy*, Oxfor Journal of Legal
Sudies, Vol. 24, 2004/1, ctp. 1 n gabe. Bugn n MNopgaHa BykaamHosuh, Pagueoj CtenaHos, ,, Teopuja
npasa |“, ®ytypa, HoBu Cag, 2002, cTp. 499 u gasse.

373 |bidem cTp. 2.
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KOHCTPYKTUBHY UHTepnpeTaumjy. KoHuenuuja o npasy Mopa fa 06jacHM Kako OHO LUTO
ce cMatpa [Ja je npaBo Mpy>ka OnLITe onpaejakbe 3a ynoTpeby apxasHe cue. To 3Haun
fla je jypucnpydeHuuja HY)XXHO eBanlyaTUMBHa, jep WHTeprpeTauuja npaBHe Mpakce
nogpasymesa u u360p M3Mmehy, y MOpasHOM CMUCAY, Haj6orbe o cBMX Moryhux
nHTepnpetaynja. Cyanje v jypucrnpygeHTM MPUIMKOM Mpoy4yaBakba NpUpoge npasa
jeflHako npuberasajy UHTepnpeTaunju goTafallitkbe npaBHe npakce, Tymadehu je, nonyt
cyamje Xepkyneca y ,,Haj6orsem CBeTNy* M 3acHMBajyhu je Ha ogpeheHUM npuHUuunumMa
NoMIMTUYKe MOPAJTHOCTK, KOju je Hajbosbe onpasaasajy. Ha Taj HauvH, n y Teopuju n'y
npakcu, npaBo [obuja CBOj CaBpLUEHUjU OOAMK cagpXaH Yy OHOM MOjaBHOM,
MaHWhecToBaHOM 06MKy. JeAnHO Tako, [BOPKWMH TBPAM, Moryhe je 06jaCHUTK Kako K
noj KOjuM YCnoBMMa NpaBO Kao HOPMaTWMBHW (JeHOMeH 3aucta ocTBapyje (hyHKUujy

orpaHuyYaBatba fipXXaBHe NpuHyae.

Kako ce u3 0BMX pefoBa MOXe 3aK/byyuuTn, [BOPKWH je CBOj CTaB Ja
jypvcnpyaeHumja HyXHo Tpeba fa 6yae eBasiyaTuBHa Mopao fa nofyrnpe ca fge fojaTHe
Tese. pBa je fa MpaBO OCTBapyje MoOpasHy CBPXY, Tj. onpasfasa ynotpeby Ap>kaBHe
npuHyde, a fpyra je fga npaso Tpeba carnefatv UM WHTeprpetTmMparn y ,,Haj6o/bem
CBeT/Ny“, Kao APYLITBEHW (PEHOMEH KOju 3amcTa onpaBfaBa TakBy ynoTtpeby. lMowTo
[IBOPKMHOB MOYETHN CTaB O METOZAO/IOLLIKOM OMpeferbery JypucnpyneHLmje 3aBucu of
OBe [Be [0AaTHe Te3e, MocTaB/ba Ce NUTakbe fa S CYy OHe AOBO/bHO YTEMESbeHe,
OAHOCHO, Y KO/IMKOj Mepu MOry fa nogpxe [JBOPKWHOB N1aBHW MeTOLOMOLWKM HayK. Y
CTBapu, CYLUTUHCKM NPo6/sieM nexkun y Tome Wto [BOpKMH ogpehyjyhn cBpxy npasa Ha
HaBeLeHN Ha4yMH, He OCTaB/ba MPOCTOP 3a Heka Jpyra M3y3eTHO BaXKHAa MuTarba Ha Koja

4

jypucnpygeHumja Tpe6a ga ogroBopu®’* kao WTO Cy: ,MMa MM NPaBoO YOMLITe HeKy

YHMBEp3a/IHY CBPXY? HOCU N TaKBa CBPXa Y CE6UM HYXXHO HEKY MOpasiHy BpeAHOCT? aa

37 Bugm Julie Dickson, , Evaluation and Legal Theory“, Hart Publishing, Oxford and Portland, Oregon,
2001. cTp. 101 v parse.
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NN yorwiTe Teopuja Tpe6a cBe TO fa UMa y BUAY Ha HauMH Aa NpaBo NpurKasyje y WTOo

60/bEM CBETANY, a He OHaKBMM KakBO OHO jecTe?*"

C gpyre cTpaHe, 3a pa3nnky og JBopKuHa, XapT Huje CKNOH Aa npasy npunucyje
HeKy OMLITY CBPXY Kao LUTO je orpasjare yrnoTpebe AgpxxaBHe npucune. JefuHy onwTty
CBpXY MpaBa XapT Mpeno3Haje y ycMepasakwy COLMjaSIHUX MOHalaka. TO ycMepaBare
Tpeba fa BoAM oncTaHaky npunafHuKa 3ajegHuue 1 To je npeMa XapTy OHaj MUHUMaTHN
LW/ KOjU /byan UMajy Kaga ce YAPYXY]jY jefHu ¢ apyruma. 3ato je XapT 1 U3Heo jeHo
CKopo 3auyhyjyhe 3anaxarwe Kako je yornwTe MOrno 6uty Tako 3HadajHOr Ccykoba
n3mehy Herosor v [JBOPKMHOBOI MPUCTYMa, ako ce MMa y BuAy Aa cy 360r noTnyHo
Pa3INYMTUX MOMAa3HMX OCHOBA TU MPUCTYNUW Npoy4YaBaky npasa cacBMM pasnnumTin. Ha
OCHOBY OBe pa3/inke, XapT ocrnopasa CMICNEHOCT [JBOPKMHOBE TBPAHE [a je 3ay3vMate
WHTEpPHe Tauke rneauwiTa jeflMHN UcrnpaBaH HauMH Aa ce pasyme NMpegmeT npoyyaBara
npaea. Havme, cam XapT UCTM4Ye Aa nNpaBHa Teopuja Mopa fa y3Me y 0631p yHyTpallkby
TauyKy y4eCHMKa y NPaBHOj NPaKCK 1 [a ce NpaBHY TeopeTuyap y U3BECHOj Mepy NOCTaBy
Ha MECTO YYeCHMKa, a/in [a TO HY>XXHO YOMLUTe He 3Hauu fa cam TeopeTuyap Koju Huje
YYECHWK Mopa Aa npuxeaTu Npaso WU fa Aenn Unv fa NogpXKasa YHYTpalkby Tayuky
rneguwTa. Y XapToBoj KOHUENuuMju jypucnpyneHumje Kao SeCKpUNTUBHE AWUCLUMIIMHE
He NOCTOjU HULWTA ,,LUTO 6K CripeyaBasio Crosballlkber nocmarpaya, Koju Huje yYecHUK,
[a OnuCyje HauyMH Ha KOju Y4YecHMUM NocMaTpajy npaBO Ca TakBe YHYTpalle Tauke
rneguwwTa“.>® Mnak, ga 61 ce NOTMyHO pasymena oBa XapToBa mpumesnba ynyheHa
[BOPKMHY, NOTPeGHO je OTBOPUTW MOC/EAHE TNaBHO NUTake a TO je Aa /v je npaBHa

Teopuja Mo CBOM KapaKTepy OMLUTa UM je Be3aHa 3a HeKU ofipeheHn NpaBHU CUCTEM?

3% Fopan [ajosuh, ibidem, cTp. 17.
376 Xep6ept XapT, ibidem, cTp. 299.
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1. 3. MNpaBHa Teopuja — onwTa UM napoxmjanHa?

XapT je cBOj mMofen npasa MOCTaBMO Ha Temesby MNofAHe KpuTuke OCTUHOBE
“MnepaTnBHe Teopuje. Mako je ycnewHO ocrnopro MHOra Mecta y OKBUpY MMMNepaTuBHe
Teopuje, XapT Ce Yy TMYyHOM CMWUCIY pedys MOXe CcmatpaTy¥ HacTas/bayem
MO3WUTVBHOMpPaBHE MUCIN KOjy cy Tpacupann beHtam n OctuH 6yayhu fa je of Hbux
Mpey3eo HEKOSIMKO OCHOBHWMX METOZONOLLKUX HayKa Mefly Kojuma cy [Ba OCHOBHAa —
npBu, fa je npaBHa Teopuja AeCKPUNTUBHA, jep je teH 3ajaTak Aa npeAcTaBu npaso
KakBO jeCTe, a He [a NpaBo OnpasjaBa MOP&/IHUM HayenuMa W [pyru, ja je npasHa
Teopuja onwiTa y CMUC/Y [ja Huje Be3aHa 3a ofpefeHn npaBHU cucTeM, Beh HacToju Aa

onuLue 1 o6jacHM npaso yonuTe.

BpojHn cy aprymeHTn Koju ce mory uctahu y npuior Tese [a npaBHa Hayka
Tpeba fa 6yae onwiTa, a He NapoxujanHa, Tj. Be3aHa 3a ofpefeHn npasHU cucTeM. KenseH
KOjU je 3Ha4yajHO yTMLA0 Ha XapTa je NyTeM aHaIn3e K/byYHUX efleMeHaTa Beoma
pa3IMUUTUX MpaBHUX MNOpefaka CTa0 Ha CTaHOBMUWTEe fda je 6e3 063upa Ha HUXOBE
pasnunke, moryhe naeHTUMUKOBATU 3Ha4YajHe CANMYHOCTM. Y Hajkpahem, Te C/IMYHOCTM
KenseH je npenos3Hao y MPUHYAW, OAHOCHO CaHKUMjU KOjOM ce W3HYhyje NOXKerbHO
noHatawe. CaHKUMja je OHO rnaBHO 06enexje Koje je 3ajeHNYKO CBMM MNpaBHUM
nopeuyMa, OAHOCHO fa je crneyuguyHa ApyLITBeHa TeXHWKa MPUHYLHOr MnopeTka ,,Yy
CYLUTUHM UCTa 3a CBE Hapofe KOju Ce TaKo MHOrO pasnuKyjy no ernocu, NpocTopy M
kynTypn“.3" Ha cnnuyaH HauMH pesoHoBao je M XapT, y cCMUCAY da je M3ABojuo
3ajeflHNYKE KapaKTepUCTVMKe BeOMa pas/IMuMTUX MNpaBHUX CUCTEMA W Kao jedaH 0Of
rNaBHNX LW/beBa CBOje Teopuje ncTakao objallitbere npaBa Kao KOMM/EKCHE [pYLUTBEHE

N NOAUTUYKE UHCTUTYLMje. "

Anun 3a pasnuky of KenseHa Koju je y NpUHyOW BUAEO
3ajeIHUYKY KapaKTepucTuky, XapT je Ty KapaKTepUCTUKY NPerno3Hao y onTem 067Ky

W CTPYKTYPW MOAEPHMX YHYTpaLLbMX NPpaHMX cucTemMa. Pasyme ce aa noMepare okyca

377 XaHc KenseH, ,,OnwuTa Teopuja npasa v Apxase”, cTp. 64.
378 Xep6epT XapT, ibidem, cTp. 294-295.
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ca NpuHyze Ha (hopMy 1 CTPYKTYPY NpaBa NnoBfayv aabe pasnnke namMelly KenseHosor 1
XapToBOr MpPUCTYna, Mpe cBera y Morneay XapTOBOI Pa3NKOBarba MPUMUTUBHUX U
MOZIEPHUX MPaBHMX Mopefaka, NpeuusHuje, uamehy MPUMWUTUBHOT NpaBa W NpaBHOT

cuctema.>’®

XapT je Kpo3 aHam3y HajBaXXHUjUX MpaBHUX MOjMOBa MONYT MPUHYAHMX
npasuna, osnawhyjyhnx npasuia, npasuia MNpPOMeHe, Mpasuna MpuU3Hawa, BaXKerba
npa.a UTL,. yCreo Aa ogpean 1 objacHu opmy 1 CTPYKTYPY 3aje4HUUKY CBUM MOAEPHUM
npaBHMM cucTeMmmMa. TakBa aHaM3a KapakTePUCTUYHMX MOjMOBA MMa CBOj HECYMHBE
3Hauaj, jep Kako XapT Kaxe: ,,[0]BM MOjMOBM yCMepaBajy Naxwy Ha efneMeHTe y cKiagy
ca KOjuMa pasHe BpCTe MPaBHUX WHCTUTYUMja M MpPaBHUX [EeNaTHOCTU MOry 6uTu
KOPWCHO aHa/In3npaHe 1 Mory ce faTu 04roBopu O OMLUTOj NPMPOAM MpaBa, Ha Koja Me je
HarHaio pasMuLL/bake O OBUM MHCTWUTYUMjaMa U AenaTHocTuma“.*®® Bes o63vpa Ha
OrpaHuyerba TakBOr MPUCTYMa Ha Koja je CBOjOM [ECKPUMTMBHOM M METOLO/IOLLKOM
KpUTUKOM [IBOPKMH YMOPHO YKa3MBao, CacBMM je CUTypHO [a MpaBHa Hayka Mma
HenocpeaaH MHTepec fa 06jacHM OMWTY NPUMPOAY Npasa, YNpPKOC TOMe Uan MoxXza 6atu

360r TOra LUTO Cy MojaBHW 06/MLM Npasa TOMMKO 6POjHU 1 TONMKO PasinymnTu.

C ppyre crtpaHe, [1BOPKMHOB MNpPUCTYyn je OUTHO Apyrauvju jep je Herosa
KOHLeNuMja npaBHe Teopuje ycMepeHa Ha ofpefeHy npaBHY KyNTypy, OHa je, ApYrum
peyrMa, napoxujasHa. IocToje, YMHKM Ce, [ABa K/by4Ha pas/nora 3a 0BakBO MPOrpamcKo
onpeferbewe [OBOpKMHOBE Teopuje. MMpBK pa3nor NeXmn y camoj reHesn U pasBujarby
[BOPKMHOBOI NpucTyna. Y CBOjUM MPBUM BEMKMM pafoBuma y 061acTu npaBHe
Teopuje, [BOPKUH je aprymeHTOBaHO KPWUTMKOBAO XapTa M MOLEPHMU aHr10amepuykiy
Mo3UTUBM3aM YOMLUTe, NPBEHCTBEHO Ce KOpUCTehn aHaIM30M CyAcke (heHOMeHonoruje.
Ta aHa/iM3a je ca jefHe cTpaHe Npy)Xuna [BOPKUHY YMTaB HU3 YO6ea/bMBMX apryMeHaTa

KOjuMa je 0CropaBao eKCrniaHaTOpHY CHary MofepHor nosvTMBM3Ma, 0K My je C apyre

379 KenseH y caHKLMj1 BUAM 3ajeHNYKY K/bYUYHY KapakTepucTMKy npasa AlLaHTuja y 3anagHoj Adpuum n
LUBajLuapcKor ycraBa. Tako caHKuuja y HEeroBoj Teopuju qurypmpa Kao ,,CYLUTUHCKO MepWI0o Koje
03HauvaBa, onucyje n objallbaBa heHoMeH npasa““. Kocta YasoLuku, Pagmuna Bacwuh, ibidem, cTp. 32.

30 X ep6ept XapT, ibidem.
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CTpaHe nocnyXuna fa nocTtaBu COMCTBEHY Teopwjy CyACKor npecyhusara. Herosa
Teopuja CyACKor npecyhuBara je Mo CBOM KapaKTepy HOpMaTuBHA Yy CMUCNY [a Huje
yCMepeHa caMo Ha OnucuBame CyAcKe npakce, Beh je 3Ha4ajHUM [Le/IoM onpefesbeHa Ha
onpasgare Te npakce. Kpo3 ukunjy cyamje Xepkyneca, [IBOPKMH je MocTaBuo niean
KOMe Cy/Mje Kao rnaBHU akTepu CyACKe npakce Tpeba [a TeXe Mako ra HUKafg He mory
poctuhu. Ha Taj HauvMH [JBOPKMH je CBOjOM TeOpMjOM CYACKOr npecyhumBarba NpuinyHo
YCMewHo  npesBasuia0 W OrpaHuyerba  MO3UTMBM3MY  CYNPOTCTaB/beHOT
JYCHaTypa/INCTUYKOr y4yetba Tako LUTO je MOHYAMO CacBUM OPUTMHAMIHO peLueHe
npobsiemMa Kako MopasiHe BPeAHOCTU YTU4Yy WU MOTY YTULATKM Ha ogpeheHy CyacKy
npakcy 1 nNpaso yornuwTe. Y AOLHWjUM pafoBuma, npe ceux ,,Law’s Empire®, [JBOPKUH je
Ha OCHOBY Teopuje CyACKOr npecyhusamwa W3rpaguo 0COOEHW MPUCTYN Mpoy4asaky
npasa, a He caMo CyACKe npakce. Kako cyfcka npakca y aHr/10CakCOHCKOM TuMy npasa
MMma nocebaH 3Hayaj Koju Huje moryhe wusjegHauMTy ca MNPakCcoMm CygoBa Yy Hp.
KOHTUHEHTa/IHOM CUCTeMY, TO je U [BOPKMHOB MPUCTYM HYXHO MOpao fa OCTaHe

onpeaerbeH caMo Ha aHroamepuuKy NpaBHY KyNTypy Kojoj U cam npunaga.

[pyrn pasnor koju je 6/1M3aK, Maga He W WUCTOBETaH ca MPBUM, JIeXU Y
MEeTO/O0/IOLWKMM MNpeTrnocTaBkaMa [JBOpKMHOBE Teopuje npasa. Kako je Beh npukasaHo,
[IBOPKVH je ocriopaBao nonasHe OCHOBe XapToOBOI MOAeNa, Has3usajyhu HeroBy Teopujy
,»apPXMMe0oBCKOM®. 3a pa3finky of XapTta, [JBOPKWH je McTakao Te3ly Aa je npaBuIHO
pasymMeBare npaBa Moryhe MCK/by4MBO MyTeM 3ay3umarba MHTEPHE Tauke reauLTa of
CTpaHe MpaBHUX TeopeTnyapa. TeopeTuyapy jefJHOCTABHO He MOry [a u3BpLUe mpoLec
KOHCTPYKTVBHE MHTepnpeTauuje KOju je K/by4yHW 3a pa3ymeBare Mpasa, ako He 3ay3My
WHTEPHY TaukKy [fiefMllTa Y4YecHMKa Yy NpaBHOj npakcy opgpeheHor cucrtema. Tako
npomnsnasv fa MeTOAO/IOWKO Ornpejerbetbe [IBOPKMHOBE TEOpMje Kao jefHOr ocobeHor
HOpPMaTMBHOI MPUCTyNa npoyyaBaky MpaBa, HY>XHO ogpefyje U HeH napoxujasiHu
KapakTep 6all 3aTo LWITO je MNo3uumja TeopeTuyapa (UKCUpaHa WHTEPHOM TaykoM

rneguwiTa, Tj. WUTO je Be3aHa 3a KOHKPETHW NPaBHU CUCTEM.
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Y 3aBpLUHOM Ofe/bKy NPEeTXOAHOr Aena aHaM3vpaH je rnojam /byACKMX npasa y
OKBUpY [BOPKMHOBE Teopuje, na he Ha OBOM MeCTy pe3ynTaTu Te aHasm3e nomohu ga ce
MOKaXy MpegHoOCTM U MaHe [JBOPKMHOBOI MapoXujaiHor NpucTyna npoyyasaky npasa y
OAHocy Ha XapTtoB onwTtu npuctyn. Kaga je pe4 0 nojmy /byfACKMX Mnpasa y OKBUPY
npasHor cuctema CAJ/, [BOPKMHOB MpUCTYN MoKa3syje 6pojHe mnpegHocTu. Beh
NeTUMUYHU MOrNeS Ha HeKONMKO TELKUX Cny4vajeBa Kojuma je yHanpehueaH cuUCTeM
3alTMTe M Npowupera JbYACKMX MpaBa, OTKPMBa CYLUTUHCKY HeCcrnoco6HOCT
no3uTUBM3MA fJa A0 Kpaja NpaBWIHO OMulle CYACKY Mnpakcy. [JBOPKMHOB MpUCTYN je
3HaYajHO HUjaHCKMpPaHUjU U NNOAOTBOPHUU Y OAHOCY Ha NMO3UTUBUCTUYKY a/iTepHaTUBY
ONINYeHY Y JOKTPUHN O CYACKOj AMCKpeunju. be3 KOHCTPYKTVBHE MHTepnpeTaumje TeLKO
6y 6uno objacHMTK K pa3ymeTn noctynarwe BpxosHor cyga CA/L y cnyyajeBrmMa Kao
LITO je ,,Brown®, KOjoM je YKMHYTa pacHa cerperawumja uam 4iataBoM HU3Y CnydajeBa rie
je Tpehn amaHAMaH YcTaBa TyMayeH Kao MPUHUMM 3alTUTe NMPUBATHOCTU aMepUUKNX
rpahaHa, nako cam TeKCT TOr amaHAMaHa HW Mo YeMy He yKasyje Aa je y nuTary Takas
npUHLMN. NaBHW pas3nor 3a HeCyMbMBY NPeAHOCT [ BOPKMHOBOI NPUCTYMa Hanasu ce y
MPOCTOj YMHeHUUM fa ofpefeHa akTyanHa MopasiHa CTaHOBMLUTA amMepuyKor ApyLiTsa
36u/ba HernocpesHO YyTU4Yy Ha Of/lyKe HajBuLle CyACKe MHCTaHue. [OKTpUHa O CY[ACKOj
AMCKpeLmju ce y OBUM CNy4ajeBrMa Mnokasyje Kao jasiosa, jep He MOXe Aa 06jacHN Kako
M 360r uyera BpxoBHW cy4 Mera CBOja CTAHOBULITA WU Y WUCTUM WU CAUYHUM
cuTyauMjama [OHOCU pas3numMTe OAJlyKe Mako je MNO3UTMBHO MpaBO  OCTa/lo
HerpomeweHo. CTaBOM [a Mopan W MpaBO HUCY pa3fBOjeHM KOjUM Ce CynpoTCTaB/ba
OCHOBHOj MO3UTMBUCTUYKOj Te3n, [IBOPKMH je, LUTO Ha MPBWU MOrnes MoXe Aa usrnega
HeoOUYHO, MpaBW/IHMje NepuMnupao CyAcKy npakcy npasHor cuctema CA/L, rpae
MOp&/iHa CTaHOBMLLTA 3aMCTa MOTY fa AVMKTMPajy UCXOA HEKOr CYACKOr MOCTYrKa, Te je

Ha OCHOBY 60/be nepuenuuje NoHyaAMo 1 60/bKU MOJEN.

Kaga je pe4y 0 yHMBep3a/lHOj TeOpuju JbYACKMX MNpaBa CTapu CTOje ynpaso
CYNnpoTHO. [BOPKMHOB MapoxXujajiHA MPUCTYN MNOKa3syje CBY CBOjy HeMoh [a Hekako
Ofpean onwTy nojam JbyACKMX npasa. 3anpaso, [BOPKUH MOTMYHO HamyLwita OKBUP

CBOje MpaBHe Teopuje 1 06jalltbere /bYACKUX MpaBa Ha jeJHOM OMNLWITEM HMBOY CMeLLTa
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Herge v3mely cBoje NoMTUYKe U MopasiHe (uio3oduje. Ta HeMoOh HUje HULWTa 4PYro
Hero nocreAuua napoxmjasHor NpUCTyna Koju je afieksataH camo 3a KOHKPETHU NpaBHU
CUCTEM W, CNeACTBEHO, NOTNYHO HeafleKBaTaH Aa MyTem KapaKTepuCTUYHWUX eflemMeHarta
oApeheHe npaBHe Mpakce W HUXOBE KOHCTPYKTMBHE WHTEpnpeTauuje o6jacHM onwite
3Hayerwe nojma spyfckmx npasa. C apyre ctpaHe, XapT ce HuMje noppobHuje 6asBumo
KOHLIeNTOM J/bY[CKUX MpaBa, anu je 3aTto NOHyAMo MoAen rnomohy Kojer 06jalltbere
onwiTer nojma /byACKUX MpaBa He npecTas/ba nocebaH npobnem. XapToB Mofesn Kao
napagMrma MOAepHOr no3vTUBM3MA MOX[A HMje Tako HWjaHCHpaH Kafja je y nuTawy
objawmerbe NojMa JbyAcKUX npaeBa y npaBHom cuctemy CAJL WTo je nocneguua
METO/O0/I0LLKE OrMpefe/beHOCT XapToBOr MPUCTyNa, ann je Gall TakBO OMpefe/berbe
HEOMXOo4HO fJa 6W Cce rfaBHW MpaBHM MOJMOBW, Ma Tako M MojaM JbYACKUX Npasa

06jaCHIAN N CMECTWAN Y OHaj HajLumpy nojam npasa. >

2. 3aK/byyak

[IBOpKMHOBa KpUTMKa XapToBe Bep3nje MO3UTMBM3MA MOKPEHYNa je, Kao PeTKo
KOja KpUTWKa Yy UCTOPUUN JypuUCTpyLeHLnje, N3y3eTHO NIoAHY pacnpasy Mehy npasBHUM
TeopeTnyapuma. be3vano cBa 3HauyajHMja MpaBHWYKA MMEHA W3 aHr/10CaKCOHCKOr
MpaBHUYKOr Kpyra, a ¥ MHOra BaH Hera, y3ena cy ydeluha y Toj nonemuum. Pacnpasa je,

UTaBKLLIE, MOHeKad 6una TONMMKO XXyYHa [a CY HEHU YYECHULM HanywTanum o63vpe

%1y 0BOM cnyuajy XapToB NpUCTYN WMa W OuUrNedHe AVAAKTUUKE NpeaHocTW. Ha npumep, kaga ce
CTYZEHTW MNpaBa Ha BULIMM FOAMHA CTyAuja CYCpPeTHY ca MOjMOM JbYACKMX MpaBa, OHW Ha MPBOM MECTY
yCBajajy 3Hauyere TOr MojMa Ha OCHOBY HEroBMX OMLUTUX KapaKTepuUCTUKa Koje Cy 3ajeflHUYKe MOTMyHO
pasMunTUM MpaBHUM KynTypama. TO je HeomnxofZaH KOpakK 3a CBak0 [fasbe YHarnpehewe CTyAeHTCKOr
3Hara. Benmko je nutamwe Kako 61 ce CTYyLEeHTW CHaWwAM ako 61 UM ce OMWTW Mojam /byACKMX MpaBa
objalltbaBa0  MocpeacTBOM  [BOPKMHOBUX LUMPUX  (PUN030PCKMX MOjMOBA Kao LWITO CY JbYACKO
[IOCTOjaHCTBO, CaMOMOLUTOBake W CaMOCBOJHOCT U Kako OW fJarbe M3rnefanc yHanpehere HUXO0BOT
casHarba 1 NoBe3nBake ca MHOTMM ApyrM NpaBHUM NOjMOBMMA KOje Cy MPETXOAHO YCBOjUNW.
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aKagiemckor onxofera.*® aKo ce uMHM Aa je eH 3eHUT MPOLLAo, OHa joLU HUje 3aMpna,
a HeHe TeKOBMHE YMHe YobuyajeH MpeAMeT nMpoy4yaBarba Yy OKBUPY MOAEpPHe
jypvcnpygeHumje, Te U faHac [efie npaBHe TeopeTuyape Ha pasninumTe Tabope. Pasnore
3a OBakaB OfjeK [IBOPKMHOBE KpUTMKe XapToBOI MOena rnoHajMame Tpeba Tpaxutun y
3BYYHOCTY HMXOBUX MMEHA 1 OpOjy HUX0BUX cnefbeHnka. Mpasu pasnosn Hanase ce y
npupoan npobsema O Kojuma Cce LUCKYTOBAsO, a TO CY HEKW Of rnaBHUX npobnema
npaBHe Teopuje KOjU CYy pasMeLITeHW Yy BeoMa LUMPOKOM PacroHy MoyeB Of
(heHOMEHO/OLLKMX Na O MeTOAOMOWKNX MuTaka U KOju U fasbe BeoMa 3a0Kynsbajy

npaBHe TeopeTnYape.

Wako je y T3B. gebatm u3mehy [lBopkuHa M XapTa 6Mno 1 npornailera
nobegHvka (OoAywe He3BaHMYHMX), MOCEOHO 0f CTpaHe HekWX amMepuyKkux

TeopeTuyapa, >

HaKOH YnNpaBO CrpoBefeHe aHann3e [IBOPKMHOBE AECKPUNTUBHE U
MeTO/O/OLLIKE KPUTUKE, Kao M OAroBOopa Ha Herose y6ojuTe aprymeHTe, UMHM Ce Aa
MUTarbe KO je 0[] X [BOjuLle Nobeano fenyje AOHeKNe Heo36U/bHO. Ha MpeTXoAHuUM
CTpaHMLaMa NpuKasaHe Cy NPeAHOCTU M MaHe jefHOr U ApYror MpucTyna, Tako aa je
MHOr0 N10A40TBOPHUje LieNly pacnpaBy carnefaTyt Ha jeaaH Matbe ocTpallheH HaumH. AKO
Ce MUpHe r/naBe NnocMaTpa TOK LiefIoKyMHe pacnpase Kojy je JBOPKMH MOKPEHYO, YaK Hu
OfrOBOp Ha MuTake MoGeaHMKa He Mopa npeBulle fAa Yy3bypka cTpacT Mehy
MO3UTUBIUCTMA W ,,ABOPKMHOBLMMA®, jep je OAroBOP TOMMKO OUUr/edaH Aa NpocTo 6oae
OUM - jeAMHN UCTUHCKU NOGEeANK HAKOH ,, XapT-[BOpKMH AebaTe jecTe jypucnpyaeHumja

ymja Hajseha cHara nssupe 6aLl 13 0BakBUX ,,CyAapa TUTaHa™.

%2 Hnp. pOBO/LHO je caMo MornefaT HacnoBe HeKMX YnaHaka - ,, The Decline and Fall of Law’s Empire®
(Robert Moles) nnn AsopknHos ,,My Reply to Stanley Fish (and Walter Benn Michales): Please Don’t
Talk About Objectivity Any More®.

%3 Byugu Brian Leiter , Beyond the Hart/Dworkin debate: the Methodology Problem in Jurisprudence®,

American Journal of Jurisprudence, Vol. 48, 2003, cTp. 18.
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XepbepT JajoHen Apondyc Xapt (Herbert Lionel Adolphus Hart) (1907-1992)
EHrNIeCKN NpaBHU TeopeTuyap 1 (rno3od jeBpejckor nopekna. MNoxahao je Chelteman
College n Bradford Grammar School, HakoH 4era je CTyaMpao Kiacu4Hy UCTOpUjY W
(unosodunjy Ha New College y Okctopay rge je 1929. MOMoXMO 3aBPLUHM WUCTIUT.
MowTo je NonaXkno npaBoCyAHM UCMUT, NocTaje bapuctep 1932. rof. U HapegHUX AeceT
rognHa ce 6aBu afBOKATCKOM MpakcoM. 3a Bpeme [pyror CBETCKOr pata CiyXu Yy
bpuTaHCcKoj BOjHOOGaBelwTajHOj cnyxbu (MI-5) y ope/bekby umju je 3amatak 6vo
OTKpVBake LLUMNNjyHa ybaueHnX Ha bpuTaHCcKy TepuTopurjy. HakoH paTta npuxsaTta nosms
fa npegaje ¢gunosodujy Ha New College y Okctopgy, ga 6u 1952. 61o m3abpaH 3a
npoecopa Kartegpe 3a jypucnpygeHunjy Ha Okcgopay. XapT ce nosnayun ¢ Karegpe
1968, Ha Kojoj ra Hacnehyje ynpaso PoHang [BopkuH. Cnegehe yeTrpu rogmHe 6uo je
Senior Research Fellow Ha University College. M'ognHe 1972. n3abpaH je 3a Principal of
Brasenose College, a Ha T0j (hyHKUMju ocTaje fo 1978. HajsHavajHuja gena:

o Definition and Theory in Jurisprudence, npuctynHo npegasarwe Ha Okchopay
(1953),

Causation in the Law (koayTop ca Anthony Maurice Honoré) (1959),

The Concept of Law, (1961),

Law, Liberty and Morality (1963),

The Morality of the Criminal Law (1965),

Punishment and Responsibility (1968),

Essays on Bentham: Studies in Jurisprudence and Political Theory (1982),

Essays in Jurisprudence and Philosophy (1983).

PoHang [BopkuH (Ronald Myles Dworkin) (1931-2013) amepuukyé nNpasHU U
nonuTUYKN rnosod). ObpasoBarbe je CTULA0 Ha YHMBep3uTeTMMa Xapsapg 1 Okcdopa,
[a 61 No 3aBpLUETKY LUKO/IOBakba HEKO/IMKO rofuHa pasvo y npasocyhy v afBoKaTypw.
CBOjy NpoghecopcKy Kapujepy 3anoyeo je Ha YHuBep3uTeTy Jejn, a oHga ce 19609.
npecenno y EHrnecky, rge je Ha OKCOPACKOM YHMBEP3UTETY npeyseo Kateapy 3a
jypvcnpygeHunjy of Xepbeprta XapTta, CBOr Hekagallkwer yuuTesba. 10 nosnayewy ca
Okcthopaa, paguo je Kao pefoBHU WM rocTyjyhu npefaBay Ha YHUBep3uMTeTUMA
JNloHaoH, Hbyjopk, MpuHcToH, CTeHdopa. Bro je unaH AMepuuke akafleMuje Hayka u
YMETHOCTM, Kao 1 unaH bputaHcke akafemuje. BOpPKUH je 610 Beoma MiofaH aytop v
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n3a era cy octasie 6pojHe MoHorpaduje 1 ynaHuuM. Mehy werosa Haj3HayajHMja gena
ybpajajy ce:

Taking Rights Serioudly (1977),

A Matter of Principle (1985),

Law’s Empire (1986),

Life’s Dominion (1993),

Sovereign Virtue (2000),

Justice in Robes (2006),

Justice for Hedgehogs (2011),

Religion Without God (nocTxymHo 06jaB/beHo 2013).
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Mpunor 1.

U3jaBa o ayTOpCTBY

MoTnucaHu Munow 3apaskosuh

6poj nHgekca

Usjasmbyjem
[a je p[oKTopCKa AncepTauuja nog HacnoBom

[BOpKMHOBA KPUTKKA XapToBE Bep3uje nosnuTtuemnsma

e pe3ynTaT COMNCTBEHOr NCTpaXKnesadkor paaa,

e [Ja npeanoxeHa gucepraumja y LENUHW HW Y AenoBuMa Huje buna npegnoxeHa
3a pobGujae 6UNo Koje AunnoMe npema CTYAWCKUM nporpamuma Apyrux
BMCOKOLLIKOSICKUX YCTaHOBa,

e Ja Ccy pesynTaTtu KOpeKTHO HaBefeHU W

e [a HUCaM KpLuMo/na ayTopcka npaBa U KOPUCTMO WHTENEKTyasHy CBOjUHY ApYyrux
nvua.

Motnuc gokropaHaa

Y Beorpaay, 26. mapTa 2014.

/‘QM ol g{yl@gk@w{
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Mpwunor 2.

WU3jaBa 0 UCTOBETHOCTM WITaMNnaHe U eNneKTPoHCKe Bep3uje
OOKTOpPCKOr paga

Mme n npesume aytopa Munow 3apaskosuh

Bpoj n4pekca

CTyamjckun nporpam

Hacnos paga [1BOpPKMHOBA KpUTKKa XapToBe Bep3uje Nnosutmsmama
MeHTop npod. ap Oparan Mutpoeuh
MoTnucaHu Mwunow 3apaBkoBuh

M3jasrbyjem Aa je wramnaHa Bepswja MoOr [OKTOPCKOr paja WCTOBETHa EeNeKTPOHCKOj
Bepauju Kojy cam npegao/na 3a objasrbuMBawe Ha noprany [OurutanHor
penosuTtopujyma YHuBepauteta y Beorpaay.

[losBorbaBam ga ce objase Moju NUYHW NoAauy Be3aHn 3a fobujarbe akaaemMcKor 3Bakba
AOKTOpa Hayka, Kao LUTO Cy UMe 1 Npesume, roanHa n Mmecto pofewa v gatym oabpaHe

paga.

OBM NWYHM nojaun Mory ce 06jaBuTu Ha MPEXHUM CTpaHuuama gurutantHe
6ubnnoTeke, y eNEeKTPOHCKOM KaTariory u y ny6nukauujama YHusepsuteta y Beorpaay.

MoTnuc gokropaxaa

Y Beorpagay, 26. mapta 2014.
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Mpunor 3.

UsjaBa o kopuwhemry

Osnawhyjem YHusepautetcky 6ubnuoteky ,Ceetosap Mapkosuh® aa y [JurutanHu
penoauTopujym YHusepauteta y Beorpagy yHece MOjy AOKTOPCKY AvcepTauujy noA
HacrnoBOM:

[BopKkMHOBa KpUTKKa XapToBe BEp3uje No3nuTMeu3mMa

KOja je Moje ayTopcKo Aeno.

[OuncepTaumjy ca cBUM npusiosuma npegao/na cam y enekTpoHCKoM hopmaTy norogHom
3a TpajHO apXMBUpat-E.

Mojy AOKTOPCKy AucepTauujy noxpaweHy y Aurutantn penosutopujym YHusepsuteta y
Beorpaay mory Aa KOpucTe CBU koju moluTyjy oapeabe cagpxaHe y ogabpaHom Tuny
nuueHue KpeaTtusHe 3ajegHuue (Creative Commons) 3a kojy cam ce oasnyyuo/na.

1. AytopcTBo

2. AyTOpCTBO - HeKomepLujanHo

3. AyTopcTBO — HekomepLujanHo — 6e3 npepage

4. AyTOpCTBO — HEKOMEpLMjanHo — AENUTK No4 UCTUM yCnoBumMa
5. Aytopcteo — 6e3 npepage

6. AYTOpCTBO — AENWUTW NOA UCTUM YCNoBMMa

(Monumo fa 3aoKpyXuTe camo jeAHy O LecT NOHYNeHuxX nuueHuu, KpaTak onuc
nuuUeHum aart je Ha nonefuHun nucra).

MoTnuc gokropavaa

Y Beorpaay, 26. mapTta 2014.
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