IIpo¢. np Anexcanaap hupuh
pPeloBHH Npodecop YHUBEP3UTETA

(HE)EOUKACHOCT CYACTBA Y MATEPUJU
NPUBPE/IHUX CIIOPOBA
Fiat iustitia, pereat mundus!

Hexa 6yde npasda, maxap nponao ceem!
- Pesnme -

Y VBoay paaa, ayTop u3NiaXke CTABOBE Y BE3U Ca 3HA4ajeM M YJIOTOM IpaBa
Kao TEKOBMHE O] 3Hauyaja 3a YUTAB JKUBOT, NMPHUBPEAY M OJHOCE Yy CBaKOM
OPYINITBY W JAprkaBH. M3nmaramuma HacToju Aa npoHale Besy m3amehy mpasa u
npaBJe, KpaTko ce no3uBajyhu Ha cxBarama Ilmatona, Apucrorena u Cokpara.
AyTop cMatpa na je 3ajarak CyAdje Ja y BpUICHY TEIIKe, YaCHE M OATOBOPHE
dbyHkuuje, mporec npocyhuBama 3aCHHBA, MPE CBEra, Ha 3aKOHHUTOM TyMaudCky
MPONKCa, y HJbY OTKJIamhamka CIIOPOBA U YCIIOCTaBJbakha CTamha MUpA y IPYIITBY
U JIPKaBH.

ue panma je ma, y3 aHaim3e w3aOpaHUX CIllydajeBa, KOjU TPEICTaBIbajy
pHUMeEpe JIoIIE CYACKE NpaKce y MPUBPEIHUM CTBapUMa, YKaKe Ha HEOIXOIHOCT
rojayaHe KOHTPOJIHE (YHKIHje, KOjIMa CYyACKa BJIACT pacIoyiaxe, Kako y cCaMoOM
nporiecy cyhema, Tako M MepamMa BaH TOI TIpolieca, HCKOPEHH TI0jaBe
370yNOTpeOe MOBEpema MOKIOKEHO CYy, MOMYT MpaBa Ha CI00OTHO CYAUjCKO
yBEpEeH:E CyIuje.

K/JbYYHE PEYM: IlpuBpenuu cynosu; IlpuBpennu cmnoposu; Cyxacka
Biact; Cyxacka mpakca; Hamiexsnoct y npeameruma llpuBpenHor cyma y
[Ipumtunn; Ilapanunn TpomkoBu; He3akoHHMTO mocTyname HM3BPIIHOI CYAQ;
Cno0onHO cyanjcko yBepeme; 3abpaHa 310ynoTpede NporecHNX oBianihemna.

1.YBo

IIpernocraBka edukacHOr, CKIQAHOI U HampeaHOr (YHKIHMOHHCAbA
JPYILITBA j€ TOCTYIAake carjlaCHO BeroBUM BaxkehuM mporucaHuM npaBuiInMa.

[IpaBuiia nonamama yTBplhyje npkaBa Koja UCTOBPEMEHO OpHHE O HUXOBOM
MOLITOBakY U cpoBolemy. 3aKOHOaBHA BJIACT Kpeupa MpaBHE HOPME, U3BPIIHA
WX TUCTpUOyHpa CBUM CBOJUM WIAHOBHMMA M CTapa c€ O CIpOBOhemY, a CyJcKa
BJIACT CAHKIIMOHMILE BUXOBO KpIICHE.

[IpaBo Huje camo HopMa. OHO je uYWTaB KMBOT U CHCTEM BPEIHOCTH.
VYpehyje npymrBeHe onHOCe, KOjU HUCY HMYHH OJf TIOBpelIe Kako
OMIUTEAPYIITBEHUX, 3aJ€IHUUYKUX, TAKO M IOjeAMHAYHUX 3aKOHOM 3amITHheHuX
uHTepeca. 3aaTak je CyACKe BJIACTH Ja CIPOBOAM KOPEKTHBHY NpaBIy, UMjU j€
IWJb OUyBaWk€ pPABHOTEXKE Yy HApYIIEHUM OJHOCHMMa EKBUBAJCHIIMjE, YyCIea
KplIewa JUcTpuOyTHBHE mpaBae. Ha Taj HaumH ce ycmocraBiba Be3a u3Mehy
IpaBa U MpaBje, Koja Jaje OCHOBa Jla ce MpaBo JAeduHMILIE KAO ,,yMETHOCT
nobpote u jemHakoctu—Tipase ‘- lUs est ars boni et aequi.

Apucroren je mpaBay JAeNMO Ha JUCTPUOYTHBHY U  KOPEKTHUBHY
(koMyTaTuBHY). [lp>kaBHA 3aKOHOJABHA BIACT, HAjIpe, JTOHOMICHEM M KAaCHH)OM

'PenoBrn mpodecop Ha Jlenaprmany 3a mpasHe Hayke JpxapHor yHuBep3utera y Hosom Ilasapy,
paruje penoBau npodecop IIpaBHor daxyntera YHuBep3uTera y Humry, apourap n notnpeacenank CranHe
ap6utpake npu [Ipuspennoj komopu Cpouje y beorpany.
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MMPUMEHOM 3aKOHA, BPIIUA PACIOAeNy (IUCTpUOYLHjy) TpaBa U TPaBAEC CBUM
CBOJUM ITOJaHUITIMA.

[lnaton je neduHHMCAO0 MpaBaAy Kao »IPABEIHOCT Koja TIPyXKa BJIACT
MojeIMHIIMMAa HAaJl OHUM INTa KoMe mpunaga« lIlpaBma je Aym# OHO IITO
je 3apaBibe Teny. HenpaBna je 3110, koje HacTaje u3Mel)y yoBeka U MpUpoje, HIIH
n3Mmel)y 4yoBeKa M HETOBE COICTBEHE MPHUPOJE, WM m3Mel)y doBeka W Apyrux
JbYIH.

[IpaBna y apxaBu je Mepa uszmel)y MyapoCTH, XpaOpOCTH, yMEPEHOCTH M
npyrux BpnuHa. OHa je u3pas 37apaBiba Jyxa jeaHe 3ajennwuie. JpxkaBa koja He
WCITyHaBa MpaBy je OojecHa M Ha MyTY j€ Jla IPOIIaIHe.

CokpaT TOBOpM Ja je MpaBeAHOCT JAPKABOTBOPHA BpJIMHA WU MYJIPOCT.
Henpapna, ;-eBajbacTBO U HE3HAIHE CEJy MPKIBY.

[IpaBma, nakie, moapazymeBa CTame Yy APYIITBEHUM OJHOCHMMA y KOjUMa
BJIa/la TOILITEHAa M HENMpPHUCTpPacHa paBHOTEXKa HHTepeca. Y CaBpPEMEHOM CBETY,
noceOHO y 00aBibamby MPHUBPEAHO-TIPABHE JENATHOCTH, IOCTOjH JIATCHTHA
TeH3uja uzMmel)y nuctpuOyTMBHE mpaBjae, KOja IpPaBHUM HOpPMaMa IIOCTaBJba
OIIITE OKBUPE ¥ TpaHWIC TOCTylama y HaYuHy O00aBJbamkba IMPUBPEIHE
JIENIaTHOCTH, ca je/lHe, U CTHUIalky NpoduTa, Kao HEHOT KOHAYHOT 1HUJba, Ca
JpyTe CTpaHe.

VY npaBHoM cuctemy CpOuje cyI0BU Cy OBIAIINEHH J1a pellaBajy CliopoBe U3
OJIHOCA pa3inyuTe BpcTe M3Mel)y (GM3WYKMX W/WIM MpaBHUX JIMIA, KOjU HACTajy
MOBOJIOM TOBpE/Ie MPABHUX MPaBHIia y AUCTPUOYIIUJU U IPUMEHU AUCTPUOYTUBHE
paBJie.

Cyacka BrmacT je oBimamheHa W Jy)KHa Ja YCIOCTaB/ba PaBHOTEXKY Y
HapylICHO] CKBHUBAJCHIWJU JIUCTPUOYTHBHE TIpaBAe y CBUM cdepama
JIPYIITBEHUX OJHOCcA, ykibyuyjyhu u mpuspeny. CynoBu cy, JOakie, cyOjeKTH
KOjuUMa JpKaBa W APYIITBO TOBEpaBa yJIOTy HOCHOIA KOPEKTHWBHE mpaBiae. Ty
BPCTY IpaBje, CyJI0OBH HE OCTBapyjy MO CiIyx0eHoj AyxHocTu. OHU TO YHMHE IO
3aXTEBY, OJIHOCHO TYXOM MpUITaIHUKA APYIITBa (J1aT. actio popularis).

[IpaBo Ha Tyx0y je u3pa3 mpaBa Ha mpucTyn cyay. OHO mpumaga CBakOM
YIaHy 3ajeHUIle, KOJU CMaTpa Ja My j€ HEKU APYTH MPUIATHUK T€ 3ajCTHHIIS
MOBPEINO OUYEKHBaha, YTeMeJheHa Ha TUCTPUOYTHUBHO] MPaBIH JIPKaBe.

[TojenmHayHO TIpaBO Ha TYXKOY, JaKie, MPOU3JIA3U U3 WHTEpEeca OUYEKHUBamba
CBAKOT' O/ 4WIaHOBa JAPYINTBEHE 3ajefHHIle Ja he ce CBU APYrd HEHU UYIaHOBU
MTOHAIIATH CarJlacHO MpaBWJIMMa MpasJie, Kojy je ApxaBa nuctpulOyupana. CBaku
NpKaBJbaHWUH 3ajeHHIIC, a MOJ JE&jCTBOM Hayela HAIMOHAIHOT TpeTMaHa U
JEIHAKOCTH Kao YHHBEp3aJlHE PYKOBOAHE uieje uutaBe [lmanere, m nmie ca
CTpaHUM JP>KaBJbAaHCTBOM, Kao U amaTpu/l, KOje ocTBapyje cy0jeKTHBHA MpaBa Ha
TEPUTOPHJU HA KOJOj CYJCKa BIACT BPIIU (YHKIIH]Yy, ©Ma MPABO Ha MPUCTYII Cy1y.
To mpaBo je yHHBep3aJHO U 33ajeMUYE€HO je yCTaBUMa CBHX JIp)KaBa CBETa, Kao U
PETHOHAIHUM W YHUBEP3aTHUM Mel)yHapoTHUM MpaBHUM aKTHMA.

OBaj pan uma 3a UWb 1a, carmacHo TeMaruiin Kondepeniuje Yapyxkema
npaBHuKa y npuspenu Cpouje - ,,[Ipuspeona opywumea u npuepeoHo cyocmeo*,
y3 aHanm3e wu3abpaHUX CiydajeBa W3 CYyICKe IMpaKce, KaHAWIyje HeKa Of
MOKPEHYTUX MUTamka 3a 1aJbe aHAIN3E U OlICHE.

HagnmexHu fapkaBHU TPaBOCYAHM OpTraHd, W CyJACKa BIAacT, HMajy
OJITOBOPHOCT Ja Mepama e(puKacHe KOHTpOJe, Kako y Tporecy cyhema, Tako
CXOAHO U oBJamhemHMa H3BaH Cyhema, yTBpAe KOjU Cy CTBAPHU ETHUOJOIIKH
y3pold cBe dUemhux JIOMMX MpuUMepa y CYJICKOj MpakCH ,,HE3aBHCHUX U
CaMOCTaTHHX CyAOBa M cyauja.” Jlakie, mo CBOM OICery, aHaiIu3upajyhu camo
M0jaBHE CITA0O0CTH Yy TIOjeIMHUM KOHKPETHHUM CIIy4ajeBUMa U3 CYJICKE TMpaKce, paj
CMO TIOCBETHJIM caMO ()EHOMEHOJIOMIKUM acrekTuMa npobiema. To uMrmmuimpa
Jla OH HeMa 3a IIWJb J1a C€ aHaJM30M U3a0paHuX CiIydajeBa U3 CyJICKe MpaKce, KOju



Cy camH 110 ceOu, ITEeTHA U HeTOXKeJbHA JIPYIITBEHA 110jaBa, alicTpaxyjy KOHAYHU
3aKJbYYLld O TIPAaBHO] CHUTYPHOCTH M TPEABUIMBOCTH YCIOBAa IOCIOBamka
MIPUBPEIHUX CyOjeKaTa - HOCHIala eKOHOMCKOT pa3Boja.

2. O HauMHMMa penIaBamba MPUBPEIHUX CIIOPOBA

Edukacan HaumH pemiaBama CIOpoBa je  He3aoOWiIa3aH — ycJoB
MPEIBUIMBOCTH, TUIAHUPama M CTAOMIHOCTH YKYIHOT aMmOWjeHTa y KOMe ce
OJlBMja YHYTpalllbh W MelyHapoJHM TpPUBpPEIHU TPOMET. Y3pOIM HAcTaHKa
CIIOpOBa y OBOj oOylacTh cy OpoOjHH, a MEXaHM3MU HHXOBOT peEIlaBama Cy
paznuuuTd. Mory OMTH BaHIIPaBHU, PABHU, BAHCYACKH U CYACKH.

[Moctynu mperoBopa, MeAMjaldje U TIOCPEAOBama CE CBPCTaBajy Y
BaHCYJICKM MJIM MUPaH HAuYWH pellaBamka CIiopoBa.

3a citydaj 1a cTpaHe He pelie Criop MUPHUM ITyTeM, WM aKO OHE He
JKeJle KOPUCTUTH TaKBe MEXaHH3MeE, MIOCTaBJba CE MUTAMKE KO he PelnTH BhUXOB
cnop. OxaroBop Ha OBO mHTame ynyhyje Ha HEyTpaiHy, HENPHCTPAcHy |
He3aBUCHY Tpehy cTpaHy, opras npasocyha - cy.

CynoBu ce kinacuuKyjy Ha Ap)KaBHE W HeapkaBHe (M30paHU CyIOBH U
apouTpaxe).

JIp’KaBHU CyJIOBH Cy CaMOCTAJIHU W HE3aBUCHH JIP)KaBHU OPraHU KOjU
IITUTE 3aKOHOM yTBpheHa mpaBa M MHTEpece MpaBHUX cyOjekara. HemprkaBHu
CYIOBU - apOWTpake M Jpyrd u3a0paHu CyYJOBH Cy OpPraHU ayTOHOMHOT,
MPUBATHO-NIPABHOT W HEApPXKAaBHOT  TpaBocyha, duju je  MeXaHH3aM
GbyHKIIMOHKHCAamka MakcUMaJIHO mpuiarohen morpebama npuBpezne. HecrnopHa je
YUHCHAIIA Ja HAIIA PUBPETHUIN Y HEJOIYCTHBO 3aHEMapJhbHUBO] MEPH KOPHUCTE
apOWTpaKHU HAYHMH pelaBama joMahux u MmelyHapoHUX MPUBPEIHUX CIIOPOBA.

Wt npuBpeaau crop, OMo OH yHyTpammer Wik Mel)yHapoIHOT KapakTepa,
MOXE OWTH NpeIMEeT pellaBamkba Yy MEPUTYMY CaMO Yy IOCTYIKY Tpea jeIHUM
MPaBOCYAHUM (POPYMOM: HAJUICKHHUM APKABHUM CYAOM HIIM Tpea apOuTpaxoMm.
[Ipesymnuuja je 3akoHa Ja y OJCYCTBY CIOpa3yma CTpaHaka O HaJJIeKHOM
bopyMy, criop pemiaBa CTBAPHO M MECHO HAIJICKHU JIP>KABHU CY/I.

Pa3no3u nenucxonHoctu ynyhyjy Ha moTpedy yroBOpHUX CTpaHa Jia OHE jOIIl
y ¢as3u mperoBopa 3a 3aKJbydeH€ YroBOpa, KaK0 Yy YHYTpAlllkeM, Tako U Y
MelyHapoAHOM MpOMETy, MperoBapajy W yroBopoM naeduHumny aa au he 3a
pemaBame HBUXOBOT €BEHTYAHOT Cropa OWTH HaJUIeKaH NPKaBHU CYyI WIIH
apoutpaxka. CTpaHe TO NHTake MOTYy YypeOUTH W HAKOH HACTaHKa CIropa,
oceOHUM CIIOpa3yMOM, BaH OCHOBHOT yroBopa.  Mehytum, TakBa MoryhHocT
yroBapama HAJJISKHOCTH, je onrepeheHa HEMOBOJHLHUM aMOMjEHTOM ycClen
HacTaJjor cropa, 300r uera ce oHa, y NMpakcH, 3HaTHO pehe npumMemnyje.

Jlaxne, y ogHOCy Ha apOuTpaOuiiHE CIIOpOBE CTpaHe MMajy IpaBo H300pa
npaBocynHor (Gopyma. Hauenno, one Mory cariacHorhy BoJba, 3a CIIOPOBE KOJH
HEe TPUIAJAJy UCKIBbYUHBO] HAAJEKHOCTH JPXKABHOT CyZa, JEPOTHUPATH H-ETOBY
HAQ/IJISKHOCT M KOHCTUTYHCATH HaJIS)KHOCT apOuTpaxke. Yecto ce nemasa na
yrOBOpHE CTpaHE HE IOCBETE€ JOBOJHHO MaXHE NMUTAky HAUYMHA pellaBamba
BUXOBOT €BEHTYAJHOT CIOpa.

MexaHu3aMm peliaBamba CIOpoBa Mpea Ap>KaBHUM CyJOBUMA je, y MPBOM
peny, u3pa3 BplIeHka CyICKe Ip)KaBHE BIACTH. 3a Pa3IUKy O] Iera, apOuTpakHU
HAYMH pellaBama MPUBPEIHUX CIIOPOBA j€ CBOJEBPCTAH BHUJI yBa)kKaBarma HHTEpPECa
caMHX CTpaHaka, ca MEXaHHU3MOM KOjU je mpuiaroleH HUXOBUM MOTpedama u
KOje Cy KOMITaTUOWIIHE U ca MHTEepecuMa came Jip>kaBe. YCiea Tora, Ap)KaBa Ha
OCHOBY 3aKOHa JIOIyINTa apOUTpaXHW HAYMH pelIaBama CIIOpPOBa M3 ITOCIOBHHUX
OJlHOCa, y 00JacThMa Koje HUCY y MCKJbYYHMBO] HAJICKHOCTH PEJOBHHUX CYIOBA.
ApOutpaxke Cy MHTETpUCaHE y JPXKABHO MPaBOCyhe Kao HEroB MOJACUCTEM.



MoryhHoct Behe KOHIIEHTpalHje CHopoBa Yy apOUTPaKHOM TOCTYIIKY,
HETNOoCpeHNja KOMYHHUKAIMja CTpaHaka ca apOuTpaxoMm, Mamu QGopMmaan3zam
MOCTyIKa, Beha ayTOHOMHja cTpaHaka, Op3WHaA IOCTYNKa, Cy CaMO HEKEe O]l
KapaKTEepPUCTHUKA KOje apOUTpakHU HAYHMH PEllaBama CIOPOBA YNHE TOBOJEHUM 32
YUECHHKE MPUBPEIHO-TIpaBHOT mpoMeTa. OBHM KapakTepuUCTHKama Tpebda
NpUIOJATH W TIPEJAHOCTH TOMYT IpaBa CTpaHaka Ha M300p apOuTapa y uujy
HETNPUCTPACHOCT W CTPYYHOCT BEPYjy, 3aTUM HEYTPAIHOCT apOUTpaxe W,
CBaKako, e(puKacHOCT apOUTPaXHOT HAuyMHA peEIIaBama CIOPOBAa Y3 yMepeHe
TPOIIIKOBE, MTO oMoryhaBa edukacHHjy W Hajuemhe jeTUHH]Y anTEpHATHUBY
pemiaBamba MPUBPEIHUX CIOPOBa OJf IOCTYIKAa HUXOBOT pellaBama Ipel
IpxXaBHUM cynoBuMa. He Tpeba 3aHemMapuTH HU Ja Cy OBEPJHHBOCT M 3aLITHUTA
MPUBATHOCTU Takoh)e BaKHM pa3no3u 300T KOJUX MPUBPEAHHUIM Tpeda 1a
npedepupajy apOUTpakHU Ha4MH penraBama croposa. [lopen Tora, apourpakue
OJIITyKE Cy KOHAauyHE jep HE IMOCTOjH MOTYRHOCT jkajOe, YhMMe jeé Ha MHUHHUMYM
cBermeHa MOTryhHOCT OAyroBiadema IIOCTYIKA M OJJlaramka HM3BpIICHA
apoutpaxHe oxnyke. Ha kpajy, am He 1 HajMamke BaXKHO, apOUTpaKHE OJIITYKE Ce
edUKacHU]je M3BPIIABAj)y Y MHOCTPAHCTBY Yy mopehemy ca m3BpIICHEeM mpecyaa
HAIIMOHATHUX CY/I0BA.

VYroBapame HAUIOKHOCTH apOuTpaxe Kkao ¢opymMa 3a peliaBame
MPUBPEIHUX CIIOPOBA C€ y TMpakcu JoMahux NMPHUBPEIHHX CyOjeKaTa KOPUCTH Y
HEJI0BOJLHO] MEPH.

2. AHa;in3a mpuMepa CyJICKOT HAYHHA
peliaBamba NPUBPETHO-TIPABHUX CIIOPOBA

VY najmeM wm3naramy OCBpHyheMO ce Ha MOjeIuHE OJUIyKe, MPUBPEIHUX
cymoBa, Kao (opyma mocebHe HaIIeKHOCTH,® a Takohje M Ha IMOCTYNKE Mpes
CyAOBHMA OIIIITE HAJICKHOCTH Ca CIIOPOBUMA KOjH MMajy 00elexja pUBPEIHO-
npaBHOT ofHOCca. tbrxoBa je 3ajeqHMYKa KapaKTEpPUCTUKA HITO CE€ CBU CBPCTABajy
y IpUMepe JIOIIe Cy/ICKe IpaKce.

2.1. Oparyka cyaa o KOMneTemmjM-KOMneTemmje4 y IPUBPEIHO-
npaBHOj MaTtepuju u3 npeamera ca tepuropuje AIl Kocoso m Meroxuja

bpojuu cyacku mnpeaMmeTd y TIpaBHMM CTBapuMma Koje cy Owie y
Ha/IJISKHOCTH TIPUBPEIHUX U APYrUX CcynoBa Ha Teputopuju Kocosa u Metoxuje,
U3 MepHoja Kajaa je Ta Tepuropuja Ouiia y cacTaBy jeIMHCTBEHOT MPaBOCYIHOT
cuctema CpOuje, HU HaKOH BHUIIIE O] IBE JICIICHH]E, JOIII YBEK HHCY OKOHUYAHU. 3a
aHaJIM3y CMO M3abpayiy IpeaAMET U3 U3BPIIHOT CYJICKOT IOCTYIKa, KOjU je, YIPaBo
Ka0 U3BPIIHU, U HAJCEH3UTUBHU]HU.

2 O moTpe6u uemlier yropapama HaITeKHOCTH apOHTPAXKE M O MPEIHOCTHMA PEIIABA:A CIIOPOBA TIPES
Cranaom apburpaxom npu [Ipupentoj komopu Cpbuje y beorpany, Bume Bunetu: A. hupuh, PernaBame
CIIOpOBa y YHyTpallllheM U MelyHapoaHoM mpomMeTy: He nmpomyctute cBoje npaBo Ha apOouTpaxy, ,,[IpaBo u
[MpuBpena“, 6p. 5-8/2018, ctp. 66-94. LlenTpanuu reo pana je nocsehen npegHocTHMa apOUTPaKHOT HAYMHA
pelaBama CIOpOBa y OIHOCY Ha FHXOBO pelllaBambe Mpel APKaBHUM CYIOBHMMA, LITO UMIUIMIMpA IBa
napameTpa: MpBH ce THYe MPEAHOCTH apOUTPaXKHOT HauMHA PelllaBama ClIopoBa, a APyr KOHCTaTaluje, 1a je
nprMeHa oBor MexaHusma y CpOHju, CypOTHO TEHICHIHMjaMa y CBETY, TOTOBO 3aHeMapsbuBa. JeqaH UCTH
crop, OMO OH HAIMOHATHOT MM Mel)yHapomHOT KapakTepa, MOXKe OWTH TpeAMET pelllaBama caMo Mpes
jeIHHAM TIpaBOCYJHUM (OpyMOM: pesd CyIoM, WM - Mpej apOuTpakoM. PeraBame criopa mpen JpsKaBHUM
CYZIOM je, y IPBOM pelny, M3pa3 BpLICHha ApKaBHE CyJCKE BJIACTH. 3a PassMKy of mera, apoutpaxe (6mio
cranne, wian ad hoc) cy opranu npuBaTHO-NPaBHOT, HEAPKABHOT MpaBocyha.

% Bugetn un. 11. 3akona o ypehewy cymora (,,Ca. rmacauk PC*, 6p. 116/2008, 104/2009, 101/2010,
31/2011 - np.3akoH, 78/2011 - mp. 3axon, 101/2011, 101/2013, 106/2015, 40/2015 - np. 3akon, 13/2016,
108/2016 n 113/2017, 65/2018 — onyka YC, 87/2018 i 88/2018 — Onyka YC)

* O ymotpe6u m3pasa ,,KOMIIETeHIM]a-KOMIIeTenHja, Bugern: M. Bacumbesma, A. Unpnd, ApGuTpakHO
COIVIallieHHe M JOKTPHHA ,,KOMIIETCHIIMH-KOMIIETCHIIMU™: COBPEMEHHBIC TEHJACHIMH, MEXKIyHapOIHBIH
KOMMpeuecknil apOuTpax: BBI3OBBI coBpeMeHHOCTH, COopuuk crateit u nokianoB, MKAC mpu TIIIT
VYxpaunsl, Kues, 2017, ctp. 57-74.



IIpumep:
Ha ocHoBy mnpaBHOCHaxkHe M wu3BpliHe mpecyne IIpuBpenHor cyma y

[Tpumtuaum ox 1. 2. 1996. roqune, Taj cyx je, y CBOJCTBY U3BPIIHOT, Permemem o1
20. 5. 1996, 103B0IMO U3BpIIEHE HA UMOBUHM V3BPIIHOT AYKHUKA.

360r onmte mo3Hatux okoiaHocTH Ha KocoBy n Metoxuju, [Ipupennu cyn y
[TpumTrHM HUKaA HHUjE CIIPOBEO M3BPIICHE CariacHO JOHETOM Pememy, HUTH je
[ToBepunarl ycrneo fa ce HariaTu oj JyKHUKa Ha IPYrd HAYUH.

Kpajem 2008. roamue, HaJUIEKHOCT 3a MOCTYNAKE y CBUM IpeIMETHMA
[IpuBpennor cyna y IlpumtuHu je, HA OCHOBY 3aKOHa O CEAUIITUMA U
OAPYYjHMa CYIOBA M jaBHHX TYXWIAlITaBa®, neierupata [IpUBpPesHOM CyI y
KpasbeBy, ka0 CTBapHO M MECHO H/JISKHOM CyAYy 32 TMOCTYHame Yy MPUBPEIHO-
IIPaBHOj MaTepHju’, 11a 1 3a CIPOBONCEbE IPEAMETHOT H3BpIICka. [IpUBpEHH CY1L
y KpasbeBy HHKana HUje Tpeay3eo OMIO KakBY palilby y BE3U ca CIPOBOhECHEM
u3Bpuewa Pememwa ox 20. 5. 1996. rogune.

Ha Opojua o6pahama IloBepuoma IlpuBpennom cyny y Ilpumrunun u
[IpuBpennom cyay y KpameBy, ca UCTUM HHUTameM — IJI€ CE€ Haja3e CIUCHU
[Ipenmera, cynosu cy hyranu.

3aKOHOM O CEeIUINTUMa M MOJAPYYjUMa CyJ0Ba M JaBHUX TYKWJIALITaBa W3
2013. romuHe,” HAIIEKHOCT [IpuBpennor cyna y KpamseBy, y Be3n ca
MOCTyNamkeM y CBUM HepelieHuM npeameruma [lpuBpeanor cyna uz Ilpumtune
je nenerupana [IpuBpennom cyny y Humry.

[TonHocwunarl je, y HaMepu Ja 3alliTUTH CBOja 3aKOHOM rapaHTOBaHA MpaBa Ha
cybemwe y pasymHOM poOKy, carjiiacHO 4. 3. c¢T. 1. 3akOHa O 3alITUTH MpaBa Ha
cybemwe y pazymHOM pOKyB, 2019. rogune nonueo Ilpuspennom cyny y Humry,
[TpuroBop paau yop3ama mocTyrka.

Cyn je mpuxBaTHO HAJUIEKHOCT Ia je, Mo CiayXO0eHOj y>KHOCTH, NpubaBuo
nokaze on Cyma y KpameBy u mucapuune Cyna y Hwuimry, HakoH dera je y
Ob6paznoxemwy Pemewa nonerom no IlpuroBopy crpanke, KOHCTaTOBAO ,,J1a OBOM
cyny Huje npenat npeamet Cyna y [pumruan.

[TpuBpennu cyn y Humy je pememnma oa0anio TpU UCTOBETHA MPUTOBOpa
MOAHOCHOIIA, TIOHABJbajyh HaBoAe /Ja je TO YYMHHO...,,300T TOra IMITO
[TomHOCHIAIl HUje MPUIIOKHO JI0Ka3e Jia ce npeaMeT Hanasu y [IpuBpenHom cyny
y Humy.* Cyza HHje HaBeo HHU jeJlaH JAPYTU pasjior, HaKo je 3HAO J1a TaKaB JOKa3
CTpaHKa M3 00jeKTUBHUX pa3jiora HUje Morja Jia HaBeJle, UCKJbYUYHBO 0€3 NKaKBOT
CBOT JIOTIPHHOCA, Beh yclien mpomycTa y pany CynoBa.

Wnaue, Hauenno, Cyn je morao u na oabuje Ilpeanor. Y Tom ciydajy 6w,
carjacHO wiaHy 14. 3akoHa O 3allTUTH IpaBa Ha cyheme y pa3zyMHOM pOKY,
CTpaHKa MMaya mpaBo Ha xanOy [IpuBpeanom amenanumonom cyny. Cyn je cBa
TPH MpeIora TpU nyTa oAdanuo, 0e3 CyIITHHCKOT 00pa3oKema U Y3 MOTIYHO
rpy00 WrHOpHCame peJeBaHTHE apryMeHtanuje crpaHke. Kako, carimacHo
HaBe/IEHOM 3aKOHY, IMPOTHUB pellieka O 00aIMBaky IPUTOBOPA HHUjE T03BOJHEHA
xkanba’, Cya je YCKpaTHO CTPAHIM MOTyhHOCT JBOCTENEHOCTH OTydHBaEa O
HEHOM TIPaBYy.

Unan 8. cr.3. 3akoHa O MOBpenu MpaBa Ha cyhewme y pa3yMHOM pOKY,
mpenymra Ccylay JAa YAeNTd, WIA YCKpaTH IpaBO CTPaHKE Ha MPaBHU JIEK,
3ajeMuyeHo 4i. 36, cr. 2. YcraBa Pemybnuke CpOuje, mpemMa KOMe CBako MMa
MPaBO Ha a0y WK IPyro MpaBHO CPEACTBO MPOTHB OJUTYKE KOjOM Ce OJITydyje
0 HETrOBOM IpaBy, 00aBe3u MM 3aKOHOM 3aCHOBAHOM HHTEpecy. Y KOHKPETHOM
Cllydajy je OJUIydMBaHO O IIpaBy Ha 3aKOHOM 3aCHOBAaHOM HHTEpecy, a

5,,CJI. rmacauk PC*, 6p. 116 ox 22. nenem6pa 2008.

® Ypan 13. 3akona.

7 Cryx6ernu rmacank PC*, 6p. 101 ox 20. Hosembpa 2013.
8 ,,Ci1. tmacauk PC, 6p. 40/2015.

® Bugern: Wian 8. cr.3. 3akoHa.



MOCJIEANYHO U O APYTUM TEMEJbHUM IpaBHMa, YKJbY4yjyhH U MpaBo HA IPUCTYII
Cyny — MOJHOIIEHE TyX0e, IpaBo Ha UMOBUHY U JpyTa IpaBa.

[Toctymajyhu cya je mmao oiamtheme W AY)KHOCT Ja OUYHUTIICTHY MpaBHY
Npa3HUHY M HeJlocTaTak y 3akoHy mpeBasule carynacHo wi. 142. Ycrasa, Tako jia
ce 00e30e11 TBOCTEICHOCT, YuMe Ou ce o0e30enuia rapannmja u3 wi. 36. Ycrasa
n 4i. 13. KoHBeHnyje 3a 3alITHTY JbYICKUX MpaBa U €i1000/a, Koja je cacTaBHU
neo mpasror moperka CpGuje.’’ Ymecro tora, Cyx je IpOIYIITAmBeM TaKBe
MOryhHOCTH HajBHUIIE JONPHHEO Ja HEroBa OYHUIJIEIHO HE3aKOHHTa OJUIyKa
u30erue cyncky KoHTpouy [IpuBpeaHor anejaanuoHOr Cy/a, 1o Kajadu CTpaHKe.

W3 nenuMuyHe aHaiaM3e OMUCAHOT Cilydaja ce mokazyje aa je Cya mocTynuo
MPOTHB3aKOHUTO U3 MHOIITBA Pa3Jiora.

UYumenuna je, kojy je Cyn eKCINTMIMTHO KOHCTaTOBao, Ja je JOILIO JI0
ryoutka mnpenmera llpuBpennor cyna y llpumruHu, Koju ce Haja3uo y
MpUTEeXKamky CyACKUX BiaacTu Penmybmuke Cpouje.

CyIcKH MOCIOBHUK, ™ m3pmanTo npeasubha: . Kaj cy y mUTamby IPEAMETH 10
KOjHMa je TOCTYIaK y TOKY, TOCTYIaK 3a oOHaBJbame MOKpehe cyn Ko Kora je
npeaMerT M3ryOJbeH, YHUINTEH WM omuTeheH, pememeM Mo  CiIykO0eHO]
gﬂHOCTI/I“.lz

[Topen IlocnoBauka, 06aBe3y Cyna Ha MOKPETAmHE MOCTYIKA MO CIYKOSHO]
JIy’)KHOCTH 32 OGHOBY CIICA H3IYOIbEHOT IpeaMeTa’> HeyIUTHOM YMHU W M3PHYHT
Y jacaH CTaB YCTaBHOT Cyja O MPHUMEHH M TyMademy IpoIuca, Koju je odaBe3aH
3a CBE CYJIOBE.

[Ipema craBy Benukor Beha YcraBuor cyma uz Omiyke ox 11. 07. 2013, y
[Mpenmety Opoj Yx-3400/2010 (Ha kojy ce ITogHocwiam Mo3Bao y CYACKOM
MOCTYNKY), ,,UumeHuna aa, HakoH okoH4Yakba HATO OombGapmoBama 1999.
roJUHE, CHOUCH MpenMera..Hucy wusMemtenu ca tepuropuje AIl KocoBo u
Mertoxuja, He MOoxe OWTH ONpaBIaHMW pa3jior 3a HEMOCTYNAamke HaJISKHUX
cynoBa. OBo crora, mTo je oapeadaMa cBa TP CYJICKa MOCIOBHUKA, KOja Cy ce
npuMmemrBasia o1 1999. roqune na 1o manac, Oua nponucana obases3a cyaa aa, y
mpeIMeTuMa y KOjUMa je TMOCTyMaK y TOKY, MOCTyNMak 3a OOHaBJbame CIHca
MMOKPEHE PEIICHEM T10 CITYKOEHO] TYKHOCTH.

%0 oBome Brmern u: Jacmnua O6yhnua, (HE)HaMuperse H3BPIITHOT TOBEPHOLA IPHMEHOM 1. 153.
3akoHa 0 U3BpIIEHY U 00e30ehemy, ,.[IpaBo u mpuspena™, 6p. 4-6/2019, ctp. 688.

1 Ca. rmackux PC¥, 6p. 110/2009, 70/2011, 19/2012, 89/2013, 96/2015, 104/2015, 113/2015 - ucnp.,
39/2016, 56/2016, 77/2016, 16/2018, 78/2018 u 43/2019.

2 Ypan 131. cr. 3. [ocnoHuKa.

B Moamocunar je Ipurosopom mEMIEpao u mo3sao Cy Ja CIPOBeae MOCTYNAK OOHABIbAMA CIHCA
Ipenmera mo ciayxOEHOj DyKHOCTH, M Y TOM LIJbY j€ yKa3a0 Ja HeMa 3aKoHCKux cMmeTmH na Cyn 6e3
o/yarama cmpoBezie moctymak. Haeo je pasnore koju 06aBe3yjy Cyx na mo ciayx0eHOj Ay>)KHOCTH TIOKpEHE
MOCTYIIaK, ¥ MPUJIOKHO CBE PENIeBaHTHE JI0Ka3e, Ca CHArOM OPUTHHAJA — YKJbY4yjyhul B OpUrHHAI pUMepKa
Pemiere 0 103BOJH U3BPILICHA.

Omnmyka VYcraBHor cyma y Ilpemmery ©Opoj Yx-3400/201011, om 11. 07. 2013,
https://sirius.rs/cyr/praksa/ndKtKg, cajr mocehen 17. 4. 2020.

Hagenenom OpykoM YCTaBHU CyJ KOHCTaTyje:

IlomHocunan YcraBHe xanoe Op. 3400/2010, je HaBeo Ja MapHUYHU MOCTYNAK, KOjU CE paHHje BOAUO
npen OnmruHCKUM cyioM y ['iBuitany, Koju je u3MelteH y Bpamy, join yBek HUje OKOHYAH.

VYcraBHU Cyx je y CHPOBEICHOM MOCTYIIKY, JonrcoM ox 5. anpmia 2013. rogune 3atpaxno o OCHOBHOT
cyna y Bpamy na nocrasu cruce npeamera Ommruackor cyaa y I'sunany I1. 20/97, pagu moctymnama 1o
YcraBHOj xanon.

Hommcom ox 15. maja 2013. rogune, OcHOBHHE cyn y Bpamy je o6aBecTHO YCTaBHH cy[ Aa c€ TPaKeHH
CIIUCH NIPeJIMETa He Hallaze y TOM cyny, jep je OcHoBHU cya y Bpamy npeyseo npeamere ONIITHHCKOT Cyna
y I'mnany moueB ox 2000. mo 2009. roaune, IOK mpeaMere U3 paHUjUX TOJMHA Taj Cyl HHje MPey3eo.
VYceraBuu cya je HaBemeHoM OJuiykoM MojBykao o0aBe3y CyAa Ja IPHMEHH peJeBaHTHE ojapende
[TocnosHuKa:

,CyackuM nociioBHUKOM (,,Citysx6enu rinacauk PC", 6p. 110/09, 70/11 u 19/12) je nponucaHo: 1a ako ce
MOje/IMHN YIMCHHIH, TPEAMETH WM JIEJIOBU CITHCa M3ry0e, a HH IMOCJe CBECTPAHOT TPAKEHa HE MOTY Ce
npoHalin, WM ce YyHHINTE WIM TAaKO OLITeTe Ja Cy HEeyHoTpeOJbHBH, HOKpeHyhie ce mocTymak 3a HHXOBO
obHaBJ/bame, 1a ce OOHABJbAKE CHHCA CIPOBOJAM [0 IMPABHIMMA BAaHIIAPHUYHOI IOCTYIKA, CXOIXHOM
npuMeHoM ozpenaba koje ypelyjy monmmiTaj wcnpaBa, [a Kaga cy y MUTalby HPEIMETH MO KOjUMa je



https://sirius.rs/cyr/praksa/ndKtKg

VYhopkoc  KpUCTaaHO JacHO] YWEHWYHO] H  TPaBHO]  CHUTYaIlHjH,
HE/IBOCMHCIICHO] CYJCKO] MPAKCH, EKCIUTUIIMTHOM CTaBy Y CTaBHOT' CyZa, UCPITHO]
apryMeHTalliju ¥ HECIIOPHUM Jl0Ka3uMma ctpaHke, [IpuBpemnnu cyn y Humy je
MOCTYIUO HAa HAYMH KOJUM, y CYIITUHCKOM CMHCIY, CAHKIIMOHHIIE H3BPIIHOT
MOBEPHOIA, KOME j€ CaMHM MPOTEKOM poka oi 24 roauHe moBpeheHo mpaBo Ha
npaBUYHO cyheme, ycien mocrymnama oprana cyjacke Biactu. [Ipomycre y pany
cyackux oprana, Cyz je mpumnmcao CTpaHIM, CAaHKIMOHUIIYhW je Ha HapO4HUTO
TEXaK HauWH, ycKpahMBameM IpaBa Ha MPHUCTYN CYyAy, €a HMOBHHCKHM
rocJeIuiiaMa Koje uMajy cBa obenexja KoH(pHCcKaIije UMOBUHE.

be3 HaBohewa U jemHOT BashbaHOT pas3jiora, ykaszyjyhu jeIuHO Ha YUHCHUILY
na Tom Cyny Huje npenat npeamet u3 cyna y [pumrunu, M. 6p.1602/1996, Cyn
j€ CBOjy OJJIYKY OCTaBHO 0€3 HMKAKBOT CYIITHHCKOT OOpa3yiokema M 0/10aIno
3axreB [lonHocuomna.

Ha nmormyHo HempuMepeH u HapouuTo rpyo HaumH, Cya He camo Jia Huje
YBKMO CTaBOBE U TpPaAKCy YCTaBHOI cyjaa, Ha mTa je Ouo obame3aH, Beh je
OJIJTYKY OCTaBHO 0€3 CYIITHHCKOT 00pa3yioxkema. Hu jeTHOM jemnHOM pedn Huje
KOMEHTapHcao Mpakcy Y CTaBHOT CyJla, Ha KOjy ce CTpaHKa Io3Bajia M Koja je 3a
Cyn obaBe3yjyha. be3 Ouno kakBor oOpasiokema OCTaId Cy U CBU 3ajeIHO U
CBaKM I0jeIMHAYHO MOHYlEH pelleBaHTHH JI0Ka3, y MUCAaHO] (OopMH ca CHArom
OpHUTHHAJIA.

VY HaBeJeHOM MpHUMEPY je JOUUIO O TEIIKOT OOJIMKa MoBpene YCTaBOM U
Mel)yHapoJHHM aKTUMa YHHMBEP3aJIHO IMPH3HATOT JhYJCKOT IpaBa Ha MPUCTYI
Cydy, IITO MMIUIMIMPA TIOBPEIYy M YUTABOI HHU3A JIPYTUX TEMEJbHUX JBbYICKUX
npaBa. Iloctyname Cyna uW3na3u M3 OKBHpa IpaBa Ha CIOOOJHO CYIH]jCKO
yBepeme, Kao U IpaBa Ha TPEIIKY.

2.2. YrephuBame BpeHOCTH NpeaMeTa criopa
¥ HAKHA/[a NAaPHUYHHUX TPOLIKOBA

VY Be3u ca KoieO/bMBOM IPAKCOM CY/A0Ba O YTHIAJy BPEIHOCTH IpeaMeTa
CTopa Ha BUCHHY OJMEpaBama IMapHUYHUX TPOIIKOBA Yy MOCTynmuMa ca Behum
OpojeM cymapHMuapa, aHaJW3y Ccllyyaja 3allOuYMEeMO CTaBoBMMa J[Bagecer
miecTor caBeToBama cyauja IlpuBpennux cymoBa CpOuje, oAp>KaHOM Ha
3natubopy, centemOpa 2018. rogune.

a)

Hurar nurama Ha CaBeToBamYy:

“VY cnopy Bume Tyxwunana, Koju HUCY HYXHH WU 3aJ€JHHYKH CylapHUYapH,
BHCHHA MpeaMeTa cropa je yTBpheHa npema 30upy cBux TyxOeHux 3axteBa. CBU
Tyxuouu umajy ucror nyHomohHuka, ajBokara. TyXO€HH 3aXTEBU CYy YCBOJEHH.
Kako oOpauynatu TpomkoBe 3a 3acTyname Tyxkwnana? Jla nu HakHagy 3a
3acTymame 3a CBaKy pajby YTBPAWTH MpeMa BPETHOCTH TPBOT I0jeIWHAYHOT
TyxkOeHor 3axTeBa, ma 3aTuM yBehatu 3a 50% 3a cBakor HapeaHor Tyskwuola,
onHocHO 3a 50% HakHaje mpemMa BUCHHHM TY)XKOEHHUX 3aXTeBa CBAaKOI HapeIHOT
Tyxuona? Wnu, TyKkuouMa mpuraja 1 HakHa/ia IpemMa BUCHHU 301pa TyKOeHHUX
3axTeBa 1 yBehame 01 50% 3a cBakor HapenHor Tyxwuona, Takole, mpema BUCHHU
30upa Tyx0eHux 3axteBa?”’

0)

Iurar oarosopa:

“Y KOHKpPETHOM CJTy4ajy BUCHHA MpeaMeTa cropa ce yTBphyje nmpema 30upy
CcBUX TyxkOeHMX 3axteBa. [lakie, mpema Tako YTBpHEHO] BHCHHHU TYXOCHHMX
3axXTeBa, Harpajga ajJBoKaTa ce J0JaTHO yBehaBa 3a cBaky paamy Koja je

MOCTYNAK y TOKY, IIOCTYNaK 3a oOHaBibame mokpehe cyn pememeM o ciyxO0eHo] Ay:KHOCTH (TIOJBYKao
ayTop).




npensubena 3a no 50% 3a Apyry u cBaKy HapeaHy CTPaHKY, Y OJHOCY Ha CBaKy
MPOIIECHY pajiiby MOCEOHO U TO Y TPEHYTKY KaJia ce MpoLecHa paba Mpery3umMa.
OBo 3HauM Ja ce Harpaja 3a 3acTylame jeHe CTPaHKe, MpeMa NCKa3aHO] BUCUHU
30upa TyxOeHHX 3axTeBa yBehaBa y MpoLEHTY KOjU oArorapa Opojy cTpaHaka
KOj€ a/IBOKAT 3acTyla, y TPEHYTKY KaJia ce MpoliecHa pajimha npeay3uma.”

B)

IIpumepu U3 npakce pasau4uTUX Beha ucTor npuBpeaHor cyaa

1) V npenmery Ilpuspeanor cyaa y Humy, monera je 13. 11. 2019. rogune
OUTyKa y CHOpY TyXwWwiana - (U3WUYKuX JHla, akquoHapa, J0OpPOBOJBHHX
aKTUBHUX CynapHuuyapa (HUCy HYXHH, A. R.), IpOTUB CTpaHOr aKIMOHAPCKOT
APYIITBA, pagd OTKYIa aKIHja y HUJbHOM aKIIMOHAPCKOM JPYIITBY.

Tyxuouu cy y TyxOu onpeaenuny BpeIHOCT OpeMeTa Cropa U IrIaBHOT
TYXOEHOI 3axTeBa Ha OCHOBY 30Mpa BPEIHOCTH CBHUX IOj€AMHUX TYXOCHHX
3aXTeBa JEIMHCTBEHUX NOOPOBOJFHUX cymapHuYapa Ha m3Hoc on 13.000.000,00
nuHapa. [IpBocTenenu cyJ je, o MOKpeTama MOCTYIKa 0 BeroBOT 3aBPIIETKA, Y
CBAKOM TOIJIEy, CIIy4aj TPETHUPAO CIIOPOM BEJIHMKE BPETHOCTH.

Carnacno wi. 487. cr. 1. 3IIII, cnopoBuMa Maje BpEIHOCTH Y MOCTYIKY
IpeJl MPUBPEJAHUM CYIOBHMA C€ CMaTpajy OHHM 4Hja Cy MOTpakKUBama y HOBILY,
KOja He mpela3e auHapcky npotuBpeanoct oj 30.000 eBpa, Mo cpeameM Kypey
HBC na ngan nonHomiema Tyk0e. Y KOHKPETHOM Ciy4ajy O3HaueHa BPEIHOCT
TyxOenor 3axteBa je mo 3BanmuHOM Kypcy HBC, meroctpyko mnpenasmia
Ha3Ha4YeHY MPOTUBBPEIHOCT.

Hu cam Tyxenu ce, 10 ynymtama y pacpaBibame O INIABHO] CTBApH, a HU
TOKOM TOCTYNKa JI0 HErOBOT OMKOHYAma, HUj€ MPOTUBHO TAYHOCTH O3HAYCHE
BHCHHE 3axTeBa, OJHOCHO BPEIHOCTH MpeaMeTa cropa y Tyx0mu.

Cyxa je cripoBeo peloBHU MOCTYIAK, a He MOCTYIAaK KOjU ce MPUMEbY]je KO
cropoBa masie BpeaHoctu. Cyj je 10CcTaBHO TY»KOy Ha OJrOBOP TYKEHOM, JOK Ce
y TOCTYNKY pelllaBamkba HPUBPEIHUX CIIOpOBa Maje BpPEAHOCTH Tyxkba He
noctaBsba Ha oaroBop.” Hecnopxo je ga Cyn HUje T0BOIMO y MTUTAkE 03HAYEHY
BPEIHOCT IpeAMETa CIiopa, He cMaTpajyhu J1a je OHa CyBHILE BUCOKO MJIU CYBHILE
HUCKO nocTtaBsbeHa. Cyj je TakaB cTaB NMOTBpAUO U OJIyKOM O BUCHHHU CYACKHUX
Takcu, pykoBojiehu ce Hampes HaBeleHOM BpeHourhy cropa y TyxO0H, Kojy je
KOHCTaTOBao U y yBoay cBoje IIpecyne, onpenespyjyhu MakcuManaH U3HOC TaKkce
3a Ty)kO0y M Takce 3a INpPBOCTENEHY Npecyny, carjacHo y TyxOu O3Ha4YeHo]
BPEIHOCTH MpEeIMETa Cropa.

3a ciaydaj Za je TYKWIall CyBHILIE BHCOKO WM CYBHILE HUCKO O3HAUMO
BPEIHOCT TIpeAMETa CIopa, CyA je JAyXaH Ja HaJKacHU]e Ha NPUIPEMHOM
POYMIITY, a aKO OHO HHUj€ OJIP)KaHO, OHJA Ha POYMINTY 3a [VIABHY PAacCOpaBy, Mpe
MOYeTKa paclpaBibamkba O TJIABHO] CTBapW, OpP30 W HA TMOTOJIAH HAYMH IPOBEPU
TAuHOCT O3HA4YEeHE BPEJHOCTH U YTBPJU BPEJIHOCT MpeMeTa Cuopa.

Cyncka mpakca W CTaBOBM HAjBHINUX CYJICKAX HWHCTAHIIM y BE3W ca
npuMeHoM nutupane Hopme 3I1IT vuje miaga, na je Cyn umao BpeMeHa Jia ce ca
wuMa yno3Ha. M3mely ocranor, oOjaBjbeHM 3akjbyyak ca CaBETOBamba
rpahaHckux u rpahaHcko-mpuBpeqHHX onaesbema CaBe3HOr cyna, BpxoBHHX
cynoBa u Bpxosuor Bojuor cyzaa jomr ox 15. u 16.05.1985. ronune, rmacu: [locne
yIylTamba Yy paclopaBibalb€ O TJIABHO] CTBAapH, HAacTyma NpeKiIy3uja 3a
yTBphUBame BPEIHOCTH IMPEIMETa CIIopa, TE C€ Kao BPETHOCT IMpEeaMeTa Cropa

1% M3pon u3 jasmo mozessenor Marepujana ca JIBajeceT MIECTOT CaBeTOBAmba Cy/auja IIpUBpeaHIX cynoBa
Peny6inke Cp6uje na 3natudopy, cenrembap 2018.
® Bugern wr. 487. cr. 4. 3akona o MIapHUYHOM IIOCTYIIKY.
Y Ypan 33. cr. 3. 31111



MMa Y3€TH OHa] U3HOC, KOJH j& O3Ha4YeH y TY>KOH, OJHOCHO BPETHOCT MIpeaMeTa
CIOpa, O3Ha4YeHa y YBOJY IPBOCTEIICHE MpeCy/ie.

Haxkie, yrBphuBame npyraduje BpeAHOCTH MpEaMETa CIopa, 0J1 OHE KOjy
je ompenenuo Tyxwunal, OrpaHUYEHO je NPEKIY3MBHMM pokoM. To 3Haum na
HBErOBUM INPOMYIITakeM IpecTaje MOryhHOCT mpoMeHe yTBpheHe BpeIHOCTH
CIOpa, 10 OKOHYAHa MOCTYIIKA.

OBakaB CcTaB je yTeMe/beH M y HOBM]O] Ipakcu BpxXoBHOI KacalMoHOT
cyna. ™

CynpoTHO 3aKOHY M CYACKO] INpakCH Ha 3aKOHY 3acCHOBaHOj, ULITO je
BEpU(PHUKOBAHO U CTABOBMMA HAJBUIIMX CYJI0BA Y Ip’KaBU HUXOBOM aKTHBHOILIhY
u3BaH cyhema (caBeroBama), llpuBpemHu cyna je, y HOCTYNKY Yy KOME Cy
CyHapHUYapu YyCIEIM Yy CHOpYy, JeAMHO H, TeK, INpH OJAMEpaBamy BHCHHE
TPOIIKOBA IOCTYIKA, IO ,,COIICTBEHOM CYIHjCKOM YyBEpemYy*, apOuTpapHO,
Bpehajyhu He camMo 3aKOH, HETro U TeMeJbHA Hayesia MpaBa, MECTOCTPYKO yMambHO
BpenHoCT nmpeamera cropa. CyJ je THME CMambuo M U3HOC MAPHUYHUX TPOLIKOBA,
JUPEKTHO Ha IITETY CBAKOT 0O/ 100pPOBOJBHUX CyNapHUYapa MOjJeJUHAYHO U CBUX
3ajeIHO, Y KOPHCT HHOCTPaHe, XpPBAaTCKE KOMIIaHH]e.

Pemewem o tpomkoBuma mnoctynka Cyn je o6aBezao TyxeHor na
Tyxuommma conmumapro wucmiata m3Hoc ojn 2.800.000,00 nunapa Ha wnMme
TPOIIKOBA 3aCTylama U LEJOr MMOCTYIKa, JOK BUXOB CTBAPHU MU3HOC, HA 3aKOHY
3acHoBaHOM, n3HocHu 15.289.800,00 nunapa.

Ha onucann Haunn Cyq je nocyano rotoBo 6 myra Mamy CymMy OJl U3HOCA
koju Tyxwmoumma wu3 I[IpBocremeHe mpecyae mpumaga carjiaCHO 3aKOHY |
Ansokatrckoj Tapudu (AT). Tapupuu 6poj 13 AT, mpomucyje aa aaBokary
MpUIIaa Harpaaa 3a Mpy>xeHe yciayre IpeMa BpeTHOCTH CIiopa.

2)

[TpuBpennu cyn y Humry, y apyrom cactaBy cynckor Beha, je y HCTOBETHOM
IpeaMeTy cropa, 1oHeo IlpBocreneny npecyny y cnopy Apyre rpymne TyXuiana -
akuuoHapa, npotus ucror Tyxkenor. OBom IIpecynom, Cyz je mpUMEHOM HCTHX
onpendu 3T u AT, koje ce HaBoze U y octiopeHoj [Ipecyan, 3aKOHUTO yTBpAHO
BHCHUHY TIpe/IMETa CIIopa IpemMa 30Mpy CBUX TY)KHJIAUKHUX 3aXTeBa aKIIMOHApa.

ITocebHO je KapakTepHUCTHYHO Ja ce cTaBoBM mnocrtynajyher IlpuBpennor
cyna y Humy y aHanu3upanHoM ciydajy, pasiuKyjy OJl CTaBOBa y HJICHTHYHO]
YUBEHUYHO] M MPABHO] CUTYallMjU ca UCTHUM TYKEHHM, HE CaMO Y OJHOCY Ha
craBoBe [IpuBpenHor anenannoHor u BpxoBHor kacannoHor cyna, Beh u y cropy
KOjU ce IpeJ] UICTUM CY/I0M BOJMO MO TYXOU pyre rpyne akTUBHUX CylapHUYapa
MOBOZIOM HCTE TpaBHE CTBAapH, MPOTHB HCTOT TYXKEHOT, Y KOjUMa Cy mpecyne
nonere ucror maana 13. 11. 2019. rogune, ox aBa pasnuuuta Beha. Tako, uctu
Cyll, UCTOT JlaHa, y JIBa MCTOBETHA MpeIMeTa KOju ce Mel)yCOOHO pasiuKyjy
JEIMHO 10 TEpPCOHATHOM cacTaBy JOOpOBOJbHE CyHapHUYapCKe 3ajeHHIIe
aKTUBHUX CyIapHUYapa, U, UCIIOCTaBHUIIO CE€, IO ,,HaJMEPOJaBHU)O0] " YMHECHUIIN —
10 TIEPCOHAIHOM CacTaBy CyACKOr Beha HcTor cyna, 3ay3uMa paziInuuTe CTaBOBE
0 UCTOM TIpaBHOM TUTamy. Ha Taj HaumH je [IpuBpenHu cyn npekpimo TpeBHO
Hauelo, KOjUM CBaKW CyJ IITUTH COINICTBEHH MHTETPUTET: CUIsSUS curiae est lex

18 http://bilten.osns.rs/presuda/sentenca?url=vrednost-predmeta-spora-3, cajr mocehe 19. 7. 2020.

1% Pememe Bpxoswor cyma Cpbuje, Pes 172/01 ox 11. 04. 2001. maseneno y Pememy Amemaruosor
cyna 'y Hoeom Cazay moci. 6poj P-52/16 ox 30. 09. 2016. roaune, kao u camo Pemieme AmnenanroHor Cya;
N3Box cyncke npaxce objaBibeH y bunteny OcHoBror cyna y HoBom Cany u3 Pemema Bumer cyna y
Hosowm Cany, ITocn.6p. I'x 832/2012 op 7. 8. 2013.

2 I[Mpecyna [Mpuspenuor cyna y Humy ox 13. 11. 2019. rogune: ,,OmiyKy 0 TPOIIKOBUMA CYA j€ JOHEO
Ha ocHOBY Wi. 150, 153, 154, 157 u 163 Te je yTBpAHO 1a TYy)KHOIMMAa TIPHUITaga IpaBo HAa HAKHAy TPOIIKOBA
o TT u AT u To: ... Ha IMe Harpajie aBOKaTy 3a cacTaB Tyx0e n nmogHecaka ysehan 3a 50% 3a cBaxor ox 16
TyXWIala Ha ocHOBY Tap. Op. 17. Tapude.... Ha UMe HpHCycTBa aJBOKaTa CBAKOM OJPKAHOM POUHIITY,
yBehan 3a 50% 3a cBakor off TyXWJala... Ha IMe 3acTylama Ty)XK/Iala Ha OJUI0KEHOM poYnInTy yBehaHor 3a
50% 3a cBaKoOT Of 3aCTyMaHHX....*
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curiae — mpakca cyaa je 3aKOH cyaa. 3a mera je, y KOHKPETHOM CIyd4ajy,
MOIITOBAKE OBOI' Hayelna cacBUM (hakylaTaTUBHO M e(deMepHO, Ha MPBU IOTIIE]
MOMaJI0 HEJIOTHYHO, ajii ra CyJcCKa Mpakca, MoJ KaroM ,,cJI000IHOT CYIUjCKOT
yBepema™ u ,,CyJdja TO caM ja‘‘, KOHBAUIUIUPA HE CaMO MITETOM IO CTPaHKy, Beh
U Tociequiama Koje Ccy CYNpoTHE IIUPUM HHTEepecMMa U MoryoHe cy Iio
(HE)MOpanH3aIujy 0JIHOCA y APYIITBY.

HctpaxkuBama MepoJaBHe JUTEpaType MpU HU3pagu OBOT paja, 00yxBaTHIIa
Cy W BpenaH HayuHu paja mpodecopa IlpaBHor ¢akynrera y beorpamy, ap
Hparopa Xubepa ,,ITo6ujame yroBopa o jeMCTBY y CT€YajHOM HOCTynKy21, y KOMeE
CMO MpoHanuM cienehy  weropy  KOHCTatauvjy: ... ,JOTOBO  Kao
KYpUO3HUTET...(AKO C€ €BEHTYaJHO HE PaJH O CMUIIJBEHOM IPUCTYIYy Kako O ce
n3a3Basia Op3a ynyhyjyha peakmuja BUIIET cyjaa), JAeiTyje YHBEHUIA Ja CY 06d
geha ucmoe cyoa, ucmoe oana, JOHENa JIB€ CYNPOTHE MPECYAE O UCTOM IMUTABY,
IpeMa HCTOM TYKEHOM — JeMIly y cTedajy”, U TO y NMPUMEHH UCTOT 3aKOHCKOT
IpaBUja KOJUM C€ BHILIE JICIICHH]a HEMPOMEHCHO Y HAIIeM MpaBy pPETryJIHIle
jenHa WHAaYe BeoMa CTapa M CTa0WiIHA MpaBHa ycTaHoBa: jemMcTBo. CTBap Ou
MOTJIa OCTaTH Ha HUBOY HEOOMYHOCTH M Oe3 KOMEHTapa Jia ce He Paad O jeTHOM
TEOPUJCKH 3aHUMJBMBOM U CIIOPHOM IMHTAaWY.., KOj€é UMa M BEIUKH MPAKTUYHH
3Ha4aj."

Kypuosurer je ynoTmymeH W HallMM HUCTPaXUBAKBEM jep Ce JelllaBama
MMOHABJBAJY Y HCTOM BUJLY, Y3 MPUMEHY UCTOT cTannapaa. 13 ¢pycuore 6p. 4. pana
npodecopa Xubepa, KOjy je OH JeTalIUpPaO0 U3 CBOI TEKCTa Yy TOJHOXKHY
HArlOMEHY, YMECTO J1a TaMO M OCTaHe, Ja OM KypHO3UTeT OWO YHOTIYHEH,
UCIUIMBAJa je JUPEKTHO Yy Haml TekcT. Ymnyhyjyha mnoxHo)kHa HamoMeHa
noTBphyje HEeBEpOBaTHY JOCIEIHOCT, Ca HCTOM 3aKOHOMEpHOIINY, Ha HEKU JAPYTd
WCTHU JlaH, alli 3aT0 Ha ucToM Mecty: dyc-HoTa Op. 4. rmacu: ,,.Bun. Ilpecyny
[TpuBpennor cyna y Humry, mocn. 6poj 5 P 92/213, 0o 17. 10. 2013.*

W3 mapruujanHor ucTpakuBama KOje CMO IO CHUCTEMY Y30pKa oOpaauiu y
OBOM Dpajly, y3 PHU3UK Ja MOTPEIINMO, 3aKJbydaKk OW MOrao OWTH: MPEIBUIUBOCT
MCX0/1a CYJICKOT CIIOpa ce 3aCHMBA Ha MPaBUIIy KOje OM MOTJIO Jia IJ1acH: O JeJHOM
uctoM nuramwy, uctu Cyn npocyhyje y UCToOM AaHy ImpeMa MCTOM TY>KEHOM, Ha
CacBUM JMjaMeTpaHO CYNpoTHe HauuHe. Ha TakaB 3akjbyyak Ou KOMEHTap
MOTrao OUTH: ,,B€pOBaAJH, WU HE.*

OHo y mTa ce He OM MO0 cyMHaTH je uyumeHuna na je Cyn cBojum
MOCTYAkEM YPYIIHO JPEBHO HAYENIO YHjOM IPUMEHOM € Iy)KaH /1a 4yBa U CBOJ
HHTErpUTET: CUrsus curiae est lex curiae — mpakca cyma je 3akoH cyma. M3
ONMCAaHUX IPUMeEpa, OBO MPAaBUIIO ocTaje O3 /1ejCTBa, CaCBUM je (paKyaTaTUBHO U
edeMepHO, Ha MPBU IOIJIE] MOMaJ0 HEJIOTHYHO, alli ra CyJCKa Ipakca, MOoJ
Karom ,,c1000HOT CYJIUjCKOT yBepemwa™ M ,,Cyluja TO caM ja“, KOHBaJIUAMpa
nocjenuIaMa Koje cy noryoHe mo CTpaHky, CyIpOTHE Cy IMIMPUM HHTEpecHuMa U
KaTtacTpodaaHe o MOpaIu3alli]y OJJHOCa Y APYIITBY.

Jla maTosoruja cyJacke nmpakce y HaBeZeHOM CMUCIY HHje aKyTHa, CBE€IOYH U
jenaH ciay4aj, KOju ce mpenpudana Mehy reHepairjama, Kojuma je 0uino cyheno ga
xuBe y COPJ, a cynuiio um ce Kao U 1aHac.

3)

3abenesiceno xazusarwe cuyuaja uz cyocke npakce

2! Dragor Hiber, Pobijanje ugovora o jemstvu u steSajnom postupku, Auamu, Vol. 63, Br. 1 (2015),
http://ojs.ius.bg.ac.rs/index.php/anali/article/view/67/244.

% Jenmo Belie je IPHXBATHIIO TYXKOEHH 3aXTEB HAIIABIII Ja CE TOBEPHIAL MOJKE HAMUPUBATH H3 CTCUajHe
Mace IyxHHKa. VIcToBeTaH 3aXxTeB Jpyror Tyxuoma, cyx je onowmo. [Ipencemnnma oba Beha je Omima mctu
cynuja. Y HaleMm mpuMepy IocTymnaje Cy JBe pa3indyuTe NpeaceHuIe Behia, ma ce He MOXKe OLICHUTH Jia JIU
Ta YUHCHULA IOMCHYTH KYpHO3HTET yBehaBa MM cMamyje.
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JIBe cyaMje ucTor cyaa, mo UCTUM YHMEHCHUYHUM M MPaBHUM MUTambUMa,
MPOTUB HCTOT TYXKEHOT, Cy JOHeJe IujaMeTpanHo cynpoTHe omnyke. Ca
BPEMEHCKE JTUCTAHIIE, CIy4yaj MONPHUMa CAaTUPUYHO-XYMOPUCTHUKH TOH, TaKO Ja
Ha YHUTaolla, HAaKOH CYMOpDHHX aHalu3a, MOXE JeJOoBaTH W penakcupajyhe.
[Tpumep je u3 naBue 1965/66. ronune, u3 nepuoa nosxare [Ipuspenne pedopme,
y K0joj cy Ouie, npema kazusaruma. ,,Cee yene npouzsooa noschamne 3a 24%, 3a
ucmu npoyenam noeehane cy u niame. /Junap je oenomunupan, maxo oa cy 100
cmapux, 00 maoa spedenu 1 ounap, a yena cmpaue 3anaoue saiyme je nosehamua.
buo je mo nepuoo, xada ce, uaxko mano cpamedxnc/pLUB0, UHCUCUPANLO HA
payuonanuzayuju O6poja 3anocieHux y npuepeou. E, my je - koo me
payuonanuzayuje, noenma. Ilpedyszeha cy nokywaeana, a nomexa u ycnesaia 0a
npownaly ,,euuikose " paoHe cHaze, na je nojeOUHUM PAOHUYUMA, ) YUY YCnexa
npuspeone pegopme, npecmao paouu oonoc. Taxo je u , I[IK Beoepao*, maoda
6eoma MORHU NOLONPUBPEOHU KOMOUHAM, HEKUM PAOHUYUMA U PAOHUYAMA,
OHUMA Koje my3y Kpase, 0ao omkasz. Tum nosooom cy ose paonuuye I[IKb, nosene
paonu cnop. 3acmynao ux je, oaeno nokojuu aosokam Mapunosuh uz beoepaoa
(u cun my je, makohe, 6uo aosoxkam). Te 0se paouuye, noouwene cy mydxncoe
maoawrvem [Ipgom onwmunckom cyoy y beoepady, koju ce nanazuo y yn. Kues
Muxajnosoj op. 50-52. Ilo cyockom Ilocnosnuxy, npeomemu cy 000e/beHu HeKuUM
cymkurama, Kamapunu u 3namu. Ceaxa cyou 3a cebe no ucmom YurbeHUuHoOM U
npagHomM numary. JeoHa 00 Rux je yceojuna mydxcOeHu 3axmes, peuierve o
npecmanky paoa nowuwmuna, u Hanoxcunra IIKB-y, oa my padnuyy epamu y
paonu ooHoc. [lpyea cymkurea je, y cuyuajy opyee paouuye, moxrcoa ca MOmueom
0a u oHa NpunomocHe pegopmu, 000una MmyscOeHu 3axmes, Kao0 HEOCHOBAH.
Aosoxam Mapunosuh, cmapuju, Koju je Ouo no3Ham u Kao NO3HABANAY
KIbUICEBHOCMU, AU U CAPKA3Ma, y JHcaidou y npeomemy y Kome je uzeyouo cnop,
Haseo je oHa mpu no3Hama ocHosHa pasnoea usz 31111, 3002 Kojux yaasice xHcanoy.
YV orcanbu ce nozeao Ha opyeu npeomem HACMAO y CYCEOHO] KAHYeNapuju ucmoe
cyoa, npomus ucmoe Tyocenoe, no ucmom NpPaAGHOM U YUFEHUYHOM OCHOB)),
yKa3yjyhu na nHeyjeonauenocm cyocke npaxce, peuuma: " M kaoa Kama u 3nama,
yuja cy epama y3 epama, 08axko cyoe, ja ce numam — o crasuu Cyoe, Kako oHOa
Hayuumu /wyoe 0a ucmo cyoe, u mo kaxo ouwe y Kpary, maxo u one y Bparny . 2

4)
CTaBoBH 0 CIIPOBEJICHO] aHATH3U

Ca ocehajem ceTte, mocTaBjbaMO MHTamkE, KOJU Cy pa3jio3u MOCIeAna
YHIbEHUIE Ja CyJCKa IpaKca er30THYHUX OCTPBCKHX Jp)KaBa, KakBa je, Ha
npumep, [lpu Jlanka y JyxHoj A3uju, abupmuiiie TpUMEHY Hadela cursus curiae
est lex curiae,®* a ma CpGuja, Koja CTpeMH EBPOICKHM BPEJHOCTHMA, HOKa3yje
HeMOh J1a CBOje CYJICTBO MCTPrHE O] CBE y4YECTAJIMjUX I0jaBa MApOXHjaHOT U
CaMOBOJBHOT ,,IUYHOT* TIpOCyhBama cyiuje.

Hcruna je na ce 6e3 cBeoOyxBaTHHU]€ aHAIN3E, & HE CAMO Ha OCHOBY M3HETHX
IpuMepa JIolle MpaKce, 3aKJby4lld He O MOriu reHepaian3oBaTH. CBakako aa ou
MO3UTUBAH MPUMEP Y BE3U ca MPUMEHOM MaKCHMe ,,lIpakca Cyja je 3aKoH cyaa“
3a HCTpaXKUBama O OBOM MpobieMy moria OutH, npakca CtaiHe apOuTpaxe mpu
[TpuBpennoj xomopu CpOuje, ykbydyjyhn ympaBo W MaTepujy HaJIOKHAJE
apOUTpaXHUX TPOIIKOBA, KOja HAM j€ TTO3HAaTa.

2 Ciyuaj u3 cyzcke npakce kasusao: Autonnje Cumosuh, creumjamicra y oGlIacTH yroBopa y CroJbHO)]
TPrOBUHH, UCTAKHYTH JAyroroauuimu apoutap Cranne apourpaxe npu [IpuBpentoj komopu Cpbuje.

2 Sri Lanka Supreme Court, Case Number Appeal No. 06 of 2012, RATNAYAKE, PC, SURESH
CHANDRA & SATHYAA HETTIGE PC SC. https://www.legalcrystal.com/case/1151164/mohammadu-
sally-fajurdeen-vs-samarakoon-mudiyanselage, cajr mocehen, 18. 7. 2020.

% Bupern omtyke Cramie apourpaxe npu Ipuspenmoj xomopu Cp6uje y Beorpany: T-9/15; T- 7/17;
T-3/18, ox 11. mapra 2019. roausue, kao u T-7/19. o 8. jyna 2020. roaue.
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AHamM3MpaHO MHTakE W3a3MBa Pa3yMJbUBO MHTEPECOBAKE W Y 3ajCTHHIIN
aJiBOKara y 1ejoj Hamoj 3emsbr. CTaBOBE M3 HOBHjEer MEpHUOAA paaa CyaoBa O
HWCTOM MHTamy, caMO 300T OrpaHHYCHOr O0MMa paja, NajeMO Yy TMOJI0OXKHO]
HArlOMEHH, Kao IMO3UTHBAH NpPUMEp Mpakce, Koja JAONMPUHOCHU EPUKACHOCTH U
yjeaHaYaBamwy CyJICKE MPAKCE y JeIMHCTBEHOM MPABOCYAHOM CUCTEMY Cp61/1je.26
HaunnoM Ha KOju je Ompenenuo BHCHUHY IpeaMeTa Cropa, a TUME M H3HOC
CYACKHMX TpPOIIKOBA Yy TOCTYIKY Y KOME Cy TYKHOLHM y TOTIHYHOCTH YCIEIH y
cnopy, Cyx je obecMHCIHO TMOTIYHH yCIeX aKTUBHUX cynapHuyapa. Hawmwme,
nocyheHa riiaBHUIIA TOTPAKUBAa, ca MpUNanajyhoM KaMaToMm HHje JOBOJbHA Jla
ce Hamupe JyroBama CylmapHH4Yapa II0 OCHOBY CYACKMX M aJBOKATCKHX
TPOLIKOBA, 00pauyHaTHX carjacHo 3akoHy u AT!?

HaBenena GecMuciieHa cyJcKa Ipakca ypyllaBa U UHCTUTYT 10OPOBOJHHOT
CYyHapHUYapCTBa, KOjU HECYMILMBO IIOTOJyje Hayelly He CaMo0 IpOIecHE
eKoHOMH]je Yy mocrtyniuMma, Beh u eduxacHOCTH (YHKIMOHHCAama CHCTEMa
npxaBHe BracTH. OBakBUM ,,IJbCHEM KOPEKTHBHE TpaBle’, yMECTO jeIaHe
MapHUIlE ca T00POBOJLHUM aKTUBHUM CylapHHYapuMa, Cy/I0BH he cBe BUIlIe OUTH
3aTpriaBaHy ,,coN0* Ty)x0ama yHarpea MporomeHe MOMHCIH CylapHu4dapa 1a yhy
y A00pOBOJBHY CyMapHHMYapcKy 3ajeanuily. To je camo jeaHa oJ 030MJbHUX
nocjenuIa yrnpaBo OINHMCAHOT HE3aKOHHTOT W CaMOBOJBHOT, H300pa MeToje
o0OpauyHa TpOIIKOBa, KOja je oJadpaHa MO CHUCTEMY CIOOOAHOT OIOKATHBHOT
npocyhuBama - ,,Mau0-MHOTO.

[IpuBpena Bamu 3a ycliOBMMa CTaOWJIHOT TIOCJIOBaba, Y€MYy HEMPOICHHUBY
IITETy HAHOCH HEyjeJHaueHa M HempeaBHIMBa Cyacka mpakca. HyxHo je nma ce
XHMjepapXHjCKH KOHIMIPAHA CYyJCKa BJIACT YIMOPHO W CTAalHO CTapa Ja ce
00jeKTHBHU3UPA]y YCIOBH CTPyYHE NPEIBUIUBOCTH M €Balyalldje CYyJCKHX
CIIOPOBA, 3aCHOBAHO] HA OYEKUBAHO] MMPUMEHH TPaBUJIa HA 3aKOHY 3aCHOBAaHUM, a
HE Ha BOJYHTapHU3My CyIHje.

%6 Kparak mperJie/ npakce cy10Ba:
Cras IIpuBpeanor cyna y beorpany
Mpuspenuu cyn y beorpany je y Ilpecyan ox 26. 10. 2017. roguse. 0Ty4Ho O TPOIIKOBHMA MOCTYITKA
¢ 003MpOM Ha BUCHHY 301Mpa BPEIHOCTH CBHUX TY>KOCHHX 3aXTeBa aKLIMOHApa, a HCTOBETAH CTaB j€ 3ay3e0 H y
Mpecymu 24P-3109/2015 ox 25.01.2016.

HaBenennm oxmykama je MpaBHOCHAXKHO OJTYYEHO O TPOIIKOBHMA CyIapHHYapa CTpaHaka UHju 30up
Ty)KOGHHX 3axTeBa W3HOcH 5.445.957,00 nmHapa (mTO TpeAcTaB/ba BPETHOCT cropa). llpaBuiHO
npumeryjyhu 3I1I1 u AT, TpomkoBH 3acTymnama ¢y oOpadyHaTH Ha OCHOBY BHCHHE 30Mpa BPETHOCTH CBHX
TyxOeHnx 3axTeBa ca yBehaweM 3a 1o 50% 3a Ipyry U cBaKy HapeiHYy CTPaHKY.

b/ Cras IlpuBpeanor anejsauuonor cyaa Cpouje

IMopen jacHor craBa ca moMenytor CaBeToBama mpuBpenHux cynosa u3 2018. rogune u IlpuBpennu
aTeNalfoHy CyJI je, Y IPaBHO M YHICHUYHO UCTOBETHOM NPEIMETY Y MOCTYIKY JIpyre Irpyme cynapHH4apa,
U3 UCTOT OfiHOCca M mpoTuB uctor TyxeHor, noHeo Ipecyny 04. 12. 2019. kojoM je, y mpenMeTy ca HCTUM
YHBCHIYHAM U TIPAaBHIM OCHOBOM, Ka0 y TEKCTy OIHCAHOM CIy4ajy, OJUIy9HO O TPOIIKOBMMA MOCTYIIKA Ha
OCHOBY BpEIHOCTH TIIpeIMeTa CIopa KOjH je YTBpAHO 30MpPOM CBHUX BPEOHOCTH CBHX II0jeIWHAYHHX
TyXOCHHUX 3aXTeBa JOOPOBOJEHIX aKTHBHHX CYyIIapHUYApa.

W3znocehn pasmore cor craBa o 6utHnM unmeHnmama [TAC maBoxn: “Hamme, mpBoctenenn cyn je
OIpEeNIeINO H3HOC TAaKCH IpeMa BPEIHOCTH CIOpa KOjy je MMao y BpeMe IOAHOIIEeHa Tyx0e M TO
KyMyJIall1jOM CBHMX 3axXTeBa CBHX TyKWialla Ha yKylmaH M3HOC, a HE NPUMEHOM oapendu wi. 22. cr. 2.
3akoHa 0 cyxackuM Takcama. ITyHomohHuk Tyxmiiana ocHOBaHO y jkanOu HaBOIM Ja je MPBOCTENEHH CYJ
HorpenrHo oopavyHao Tpomkose 6e3 yBehama y3 oOpasnoxeme na myHoMohHuky Tykuiaua npumnazna camo
MPaBO HAa MAaKCHMalHy HAarpagy HpOIHCcaHy Tapu(poM, OJHOCHO MaKCHMAalTHHM H3HOCOM 3a cCacTaB
MmoJTHEeCaKa, 3acTyname U cacraB xainbe. Mehyrum, ogpenoom tapudHor 6poja 17. Tapude o Harpagama u
HaKHa/laMa TPOIIKOBA 32 Paj aBOKaTa IPOIHCAHO je Ja KaJa aJBOKaT 3acTyla BHIIE CTpaHaKa, Harpaga My
ce 110 TOM OCHOBY JI0/1aTHO yBehaBa 3a cBaky pammy Kojy mpenay3uma 3a o 50% 3a apyry U cBaKy HapeqHy
CTpaHKy. ¥ OBOM ciy4ajy, yBehaH W3HOC HakHaje ce oOpauyyHaBa y OJHOCY Ha CBaKy HPOLIECHY Pauby
MOHA0c00, Tako IITO Ce Harpaja 3a 3acTylame jeqHe cTpaHke yBehaBa MPOLEHTOM KOju onaromapa Opojy
CTpaHaKa Koje aJJBOKAT 3aCTyIa U y TPEHYTKY KaJia ce MPOLIECHA Pajiba Mpey3nMa.

B/ CtaB BKC

Omrydyjyhn y nmocrynky no PeBusuju koja je momuera y mpeamery 24P-3109/2015 u 111x-3036/16,
mpotuB [lpecyne IlpuBpennor amemammonor cyma 1IDxk-3036/16 om 22. 11. 2017. romuHe, BpxoBHH
KacaI[ioOH! CyJl je 3ay3e0 CTaB Jia je IpaBmiIaH oOpadyH TPOIIKOBA IpeMa BHCHHU 30Mpa BPEJHOCTH CBUX
TyxOeHHUX 3axTeBa Koju ce yBehana 3a mo 50% 3a cBaky HapeaHy cTpaHKy. M3Boj n3 mopTtana cygosa Cpbuje
— tok npeameta [1-3109/2015 (Bpenuocrt 5.445.957,00 nunapa).
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2.3. [Ipumep He3aKOHUTOT MOCTYNAKa U3BPLIHOT MPUBPEIHOT Cyaa
Kao ,,HAYMH 04yBamka couujajgnor mupa mehy rpahanuma‘

Tyxwunar je 9. maja 2013. rogune, noaneo [IpuBpeanom cyny y Jleckopity
[Ipeior 3a W3BpIICH6 HAa OCHOBY BEPOJOCTOJHE HCIpaBE, paad HaMHUPEHA
HOBYAHOT [TOTPA)KNBAkbA.

[Ipeuiorom je mpeuiokeH MOMHUC, NMPOIEHAa M Mpojaja celaM CTaHOBa, y
CBOJUHHU JAY)XKHHUKA, Ydja je YKyllHa BPEJHOCT HECIOpPHO Ipea3wiia BPEeJHOCT
HOTPaKUBambA.

Cyn je noHeo 3akibydak KOJUM j€ OAPEINO H3BPIICHE HAa CBUX cCelaM
cTaHoBa. YHnpkoc 3akibyuky, Cyqn HUje mpeay3sumMao OMJI0 KakBe pajme y LUIby
cnpoBohema u3BpHIeHa, 300r yera je IloBepunan ca Bume ox 10 momnecaka
yprupao koxa Cyna. O npumibeHe noanecke CyJ ce je y HOTIYHOCTH OTJTYLIHO.

3amaTepecoBana tpeha mumna cy 26. 05. 2014. roauHe u3jaBuiIa MPUTOBOPE
Ha JI03BOJIy U3BpILEHa Ha IPEJAMETHIUM CTaHOBUMA.

Tyxunarn je ykazao Cyay na npema umiepatuBHoj Hopmu wi. 50. ct. 7. 3O
MOJIHOLICHE MpUroBopa Tpeher numa M MOKpeTame MApHUYHOI IOCTYIKAa He
CrpedaBajy W3BpIICHE, OJHOCHO TOAHOIICHKE TyxkOe tpeher mmma Hema
CYCIIEH3MBHO JI€JCTBO Ha IOCTYNAaK M3BpIlIEHa. YIPKOC cBeMy, M3BpuIHM cyn je
0CTa0 HEYMOJBMB M CMAaTpao je Ja My HeroBa MUCHja HaJla)ke J1a HE CIPOBOIU
U3BpIICHE.

Haxon OpojHux u 06e3 pe3ynTara MoaHETHX moaHecaka, Tyxmiarn ce 10. 10.
2014. ronune obpatuo llpencennuky Cyna mputyx0Oom Ha paa mocrymnajyher
u3BpiHOT cyauje [IpuBpennor cyxa.

VY cBom m3jammeny Cyauja je uzjaBuo: ,,CmMaTpam Ja HHMjETHOM CBOjOM
pajmoM HUCaM YTHIIA0 HE3aKOHWTO, Beh HampoTWB cmarpam Ja je cBaka Moja
npeay3era pajma Mpeay3eTa y CKIaay ca HadeJoM CaBECHOCTH U MOLITEeHa U
ouyBamYy colrjagHor mupa mehy rpahanuma... .

Ha «kpajy cBor wuzjammema M3BpmHM Cyauja, Hako CYHOPOTHO
uMmnepatuBHUM HopMmama 3MO, Beoma jacCHO M M3PUUUTO HABOJM: ... ,,IOCTYIAK
U3BpIIEHa HA MPEIMETHUM CTaHOBMMa ce Hehe HAacTaBUTH CBE 10 OKOHYAma
MMapHUYHUX MTOCTYIAaKa.

Tyxunany je y cBojctBy M3BpmHOr mnosepuona mnojgHeo ykymHo 11
noaHecaka Cyny, kojuma je yprupao aa Cya, umak, carjlaCHO 3aKOHY, CIIPOBEJIe
U3BpIIeHE Ha nmocrojehum craHoBUMa y cBOjUHM Jly’KHHKA, IITO je€ CBE OCTalO
0e3 UKaKBOI' pe3yJiTara.

W3Bpiinu cynuja je, Ha ocHoBy Hanora Bucokor casera cynctBa Cpbuje o
2. 3. 2015. rogune, nao HoBO M3jammeme o mputykb6ama M3ppirHor mosepuoia
Ha HEroB paj, KOjUM je MOTBPAUO TAYHOCT HaBoJa U3 cBor M3jammema on 14.
10. 2014. roguue.

Cynuja je moceOHO MmonBYyKao: ,,Takohe onnuuHO 3HaM Kako riacu 4. S0.
31O anm jom Oosbe 3HAM Jia je W3HAJ CBakor 3akoHa YcraB PC, xao m na je
yinaHoM 58. ct. 1. YeraBa PC nponucano je: [IpaBo Ha MUpHO y>XUBame CBOjJUHE
U Apyre UMOBHHE j€ 3a]€MUY€HO MpaBo‘‘.

,CMaTpam na OM HacTaBJbalkeM CIPOBOhEHa HM3BpIIEHA MOIJa HacTaTH
HEHAaJIOKHAJIMBa IITeTa 3a ,,BiacHuke craHoBa ‘(IIpumenda ayropa: 3Hake HaBOaA
Cynuja KOpUCTH, YMME M caM MCTHYe J1a Tpeha jMia HUCY 3aKOHCKH, BIACHUIN
Beh Jprkaouu cTaHoBa), Koja OM HpU TOM H3a3Baja U coUMjajHe HeMHpe“
(moaByKao ayTop).

,CMaTpaM 11a HHJETHOM CBOJOM pPaJHhOM HHCAM YTHUIIA0 HE3aKOHUTO, Beh
HamNpOTHB CMaTpaM Jla je CBaka Moja IMpeay3eTa pajma Mpeay3era y CKiaay ca
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HAyeJlOM CaBeCHOCTM M TOWITeHha M OuyBamby couujajgHor mmupa mehy
rpahanmma, a rpe cera y ckiagy ca YcrasoM PC*.

Jlakie, Mo UBPCTOM YBEpEHY HM3BPIIHOI CyAMje, CBaKa HEroBa IMpeay3era
panma je y CKJIagy ca HadeJIOM CaBECHOCTU U TOIITEHAa U OUyBamy COLMjaTHOT
mupa mely rpahanuma..., kako je cam u u3jaBuo. Cyauja je Taj MHTepeC MOoApeIno
MMIIEpaTHBHOj 3aKOHCKOj HOPMH, KOjY H caM ,,0JJTHYHO 3HA™, KOJy je, MOTJIO Ou ce
KOHCTaTOBATH, MPOIJIACHO HEYCTaBHOM, jep Ou MpHMEHa 3aKOHAa HaHeja Tpehum
JUIMMA IITETY, ITO OU U3a3Bajio U COIMjaTHE HEMHPE.

VYcnen HepazyMHO Iyror BPEMEHCKOr Tpajarba HM3BPIIHOT MOCTYIKa OJf
npeko 6 ronuHa, Tyxunarn je, carjacHo 3aKOHY O 3allITUTH MpaBa Ha cyheme y
pasymMHOM poky, noaneo IIpurosop [Ipuspennom cyny y Jleckosiy.

Cyn je moneo Pememe 6 P4 N 8/2019 ox 18. 4. 2019. rogune, kojum je
onouo [Ipurosop.

Pememe je I0HEO MCTU CyAMja, KOJU je MOCTYIao U Y cBojcTBY M3BpIIHOT
cymyje y npeaMerHoMm M3BpIiHOM mocTynky!?

[IpuBpennu anemanmonu cyn CpoOuje je ycojuo KanOy Tyxkuona
Pememem Px M-45/19 on 12. 08. 2019, xojum je yrBpamo na je Tyxwuorry
noBpeheHo mpaBo Ha cyheme y pasyMHOM poKy y M3BpIIHOM MOCTYIKY Mpen
IIpuBpennum cynom y Jleckoiy y oBom M3BpuiHOM npeamery.

[TpuBpenuu anenannonu cyp je PememeM Hanmoxxuo nocrymnajyhem cyauju
na y poky ox 15 mana on mana npujema Pemema mpemy3me CBe paime y IHIbY
HaMUPEHAa MOTPAXKUBaAba U3BPIIHOT MOBEPHOLA, OBl TyXKuolla, y3 UCTOBpEMEHHU
HaJIOT Cyauju na y poky ox 30 nmana m3BectH mpencennuka [IpuBpennor cyna y
JleckoBIly, KOj€ je KOHKpETHE Mepe mpeay3eo. Y MehyBpemeny je Haj M3Bpriaum
TY’KHUKOM IOKPEHYT MOCTYyNaK MPUHYAHE JIMKBHIANH]je Koju je okoHyaH 28. 08.
2019. rogune, weroBuM OpucameM u3 Perucrpa npuBpeanux cyodjexara.

VYcnen ouuriaenHor He3akoHUTOr mnocrtynama Cyaa, y NpOIyKEHOM
BPEMEHCKOM Tpajamy O MPEeKo 6 roJluHa U TpU Mecella, TUKBUaanujom JyxxHuka
neUHUTUBHO j€ TmpecTana MoryhHocT cmpoBohema Pemema u 3akbydka o
W3BpIIEHY, KAa0 M3BPIIHUX CYACKHX HCIpaBa y LUJbY HAaMUpPEHa YTBphEeHOT
HOBYAHOT NTOTpaKuBama Tyxuona.

W3ppmnun  noepunany je 29. 08. 2019. romune npumuo Pememe
[TpuBpeaHOr anemanuoHOT Ccyaa, KOjuM je yTBpheHa moBpeaa mpaBa Ha cyheme y
pa3yMHOM poKy, ynume je [loBepuiall cTekao MpaBo Ha MPaBUYHO 33JJ0BOJbEH-E, A
cariacHO 3aKOHY W TPaBO Ha MOJHONICHE TY)KOE 32 HaKHAJAy MMOBHHCKE IITETE
npotuB PenyOnuke CpOuje, 4uju je HUCKIbYYHMBA Y3POYHO-TIOCTEAMYHA Be3a
HE3aKOHUTO nocTyname [IpuBpennor cyaa y Jleckosiry.

Ymecto na je eduxacHUM crnpoBohemeM u3Bpliewa, Cya pemmo crop
n3Mely camMux npuBpenHux cybdjexkara, yclie] He3aKOHUTOT MOCTyIama Cy1a, HHje
JIOLIJIO JI0 YCHOCTaBJbalkhba KOPEKTHBHE IMpaBA€ Yy HapyLIeHUM OJHOCHMA
eKkBUBaJieHIIMje u3Mel)y camux cTpaHaka. VcToBpeMeHO, MCUEe3TH CHOp YCiel
Opucama U3BPIIHOT AY)KHHKA, HE3aKOHUTUM mnoctynamweMm Cyna, ,npepacta™ y
criop u3Mel)y M3BPIIHOT TOBEPHOIIA U JpXKaBe. Y HOBOHACTAJIOM CIIOPY, CXOIHO
Hayely MpPeAUIUBOCTH, Y CBETIY 3aKOHCKHX IPOMHCA, MOXE Ce OYCKMBATH Ja
Ty)K€Ha J[p)KaBa M3ryOM CIop, Ha MITETYy APKaBHOT OylieTa, a ycien MoCTylama
CyZa Kao JIp>)KaBHOT OpraHa.

[ToTennujanuo, mrera Mo ApkaBy OuBa jorn Beha, kajga mpecyaama cyauja,
KOjU Kao YIOCJIEHUIIM ApPKaBHUX OpraHa, mTutehu uHTepec ,,CBOT MOCI0AaBLa™,
JIOHOCE HE3aKOHUTE OJUIyKe, CarjlaCHO Hayeny ,,CaBECHOCTH M MOWTEHmA™ U
ouyBamy ,,COLIMjaTHOr Mupa rpahaHa™, CympoTHO HMIIEPATHUBHUM 3aKOHCKHM
HOpMaMa, ajlu y ,,MHTepecy" NIpkaBe M JpkaBHOT Oynera. [la mu cynacka Biact
¥UMa CHare Jia MpUBpEIN U NMPUBPEIHUM APYIITBUMA 00€30e11 OUeKHBAaHU HHBO
KOpDEKTHUBHE TMpaBJe, Kao OpaHy HHXOBOI YIacKy y KPYKHH TOK 3adapaH
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apbutpapHomhy ,,cT000IHOT CYAHM|CKOT yBEpema™ Mpu TyMauewy W MPUMEHU
IUCcTpUOyTUBHE MpaBje ApkaBe?

3. 3ak/pyuak

CynoBu cy moyiyre KOPEKTHBHE IIpaBJe, Koja Tpeba Ja y)KHMBa 3allITUTY Ha
OCHOBY 3aXT€Ba CBAKOI IPABHOT, WIN (PU3UYKOT JIMLA, KOJe CMaTpa Jla My j€ HEKO
JPYTH CBOJUM TOCTYNAKEM WIM HEUMICEHEM IMOBPEIUO IpaBa 3arapaHToBaHA
npaBHUM nopetkoM. CyzoBuUMa je NOBEpEHa HAjCEH3UTHUBHUja yJora y IMOJENH
npxaBHe BiaacTd. OHM cy OpraHM 3a YCIOCTaB/balk€ IpPaBlAe Yy CIOPOBHMA
YYECHHMKA MPHUBPEAHO-TIPABHOI IPOMETa y BE3M ca IHUXOBUM Mel)ycoOHUM
CIIOPOBUMA O HEMOCPEIHO] MPUMEHH AUCTPUOYTHBHE IPaBJe, KOJy YCTaHOBJbaBa
3aKOHOJIaBHA BIIACT.

Cyncka BiacT je, carjlacHo wiaHoBuma 4, 142. u 143. YcraBa jequHCTBEHA
Ha Teputopuju PenyOnmke CpOuje. OcHuBame, oOpraHu3aiuja, HaJICKHOCT,
ypeheme u cactaB cynoBa ypehyjy ce 3akoHoM. Cyzcka BJIacT je He3aBUCHA.

He3aBUCHOCT cyzcKe BIacT je MpenyciioB HE3aBUCHOCTH CY/AHjE U jedaH
O]l ycloBa BiaJaBuHe npasa y apymTBy. [Ipema ETnukom konekcy, cyauja je y
BpILICHY CYAMjCKE BIACTH HE3aBUCAH U MOTYMLEH caMo YcTaBy U 3akoHy. OH je
ci000/1aH y 3acTynamy CBOI CXBaTama, CAMOCTaJaH y yTBphUBamwy OMIYYHHUX
YUIbEHUIIA U MPUMEHHU IpaBa y CTBApHMa O KOjuMa oiydyje. Tako MIMPOKO
MIOBEPEHE MOKJIOHEHO CYAUjU, OCHOB j€ HEroBe JIy>KHOCTH Jia ce O yTBpheHOM
YUEBCHAYHOM CTakby U O CBOJUM MPABHUM CXBAaTalkbHMa U3jJaCHU y 00pa3iokKemy
oJulyke Kojy noHocH. OH je o6aBe3aH Jja Ha yOe1JbUB U jacaH HA4YMH JOKaxe Jia je
y CIIPOBENICHOM IMOCTYINKY KOHKPETHY OJUIYKY, ,,y ©IME Hapoaa“, JOHEO Ha YyacTaH
Y YECTHUT HauuH, CarjJacHoO Y CTaBy U 3aKOHY.

JenquHO 3aKOHUTHM pelIeHheM CIIOpa M YCHOCTaB/bambeM KOPEKTHBHE, CYI
UCIyHaBa CBOjYy PYHKIH]Y U YKIIaka MOBpPEAY AUCTPUOYTHUBHE MpaB/IE.

Jlakne, cBakOM CyIuju j€ Jara IyHa cjio0ojna OJIydHBama, Koja HHje
arnicostytHa. OHa je cTporo ,,opranu3oBana.” lbeHe rpanuie u GopmaaHO NpaBHE
okBupe aepunumry YcraB u 3akoH. Crno0oma caMOCTaTHOCTH M HE3aBUCHOCTHU
CYACKE BJACTU j€ CIYIIKHIbA MOBEpEHha MOKJIOHEHOT CYAY /1a CYyA, UCKIbYYHBO
npuMeHoM Bakeher mpaBa - YcTaBa W 3aKOHA, OTKJIOHH CIIOP Kao ITaTOJOIIKH
BUPYC KOJU IPETH Jla YTPO3H COLMjaIHy, IPUBPEAHY, EKOHOMCKY U CBaKy BPCTY
CTaOMIIHOCTH Y IPYIITBEHUM OJHOCHMA.

3akoH oBiamhyje W o0aBe3yje HEMOCPEIHO BHIIE CYIOBOBE, MOCEOHO
HAjBUIIN CyJl y CHCTeMYy Ap)KaBHE CYyJICKE BIAacTH — BPXOBHHM KacallMOHU Cy[
(BKC), na cBojy KOHTpOJHY (YHKLH]y IpeMa CyJOBHMa HIDKHX MHCTaHLU He
,,TIOKpHBA“ caMO CBOjUM CTaBOBHMMa y mporecy cyhema. U BaH Te nenmaTHOCTH
BKC je nyxan na mpeay3suma Mepe Ha yjeHayaBamy CYyJCKE Ipakce y LUJbY
BJIaJIJaBUHE TpPaBa, y JeIMHCTBEHOM IpaBocyaHOM cuctemy Cpouje. To jemnHCTBO
je HeonxoaHo. CynoBu Ha 6110 KoM jeny Tepuropuje CpOuje, HUCY TapoXujanHu
opranu JIoOKasHUX Biacth. Cro00JHO CYAHMJCKO YBepewme, HE CcMe OuTH
MHCTPYMEHT peanu3anuje OWIo 4YMjer HHTepeca, OCHM pealu3alyje Hauena
CTPUKTHE CyJICKE 3aITUTE MTPaBa CTpaHaKa, Koja UM IO 3aKOHY TPUTIAIa]y.

CarnacHo cBojuM TpaBMMa u oOaBe3ama 3akoHoM mnpeasuhenum, BKC je
IOy’KaH J]a ce CTAIHO cTapa Ja, Kako MepamMa y mporecy cyhema, anm u mMepama
u3BaH cyhema, He ocraBba MOTyhHOCT CyqOBMMa HM)KE€ MHCTaHIe Ja BpIIe
M3UTpaBame OWIIO KOje MMIIepaTUBHE 3akOoHCKe HOopMme (agere in fraudem legis),
Kao HM M3WIPaBame 3aKOHOM 3amTHheHHnX MHTepeca cTpaHke (agere in fraudem
partis)®’

1 0 oBoMe neramumje: Marija Salma, Zabrana zloupotrebe procesnih ovladéenja, Zbornik radova
Pravnog fakulteta u Novom Sadu, 2/2009, str. 281-291.
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Vrora YcraBHor cyaa je jour mupa. OH uMa HaJIS)KHOCTH KaKO Y KOHTPOJIH
cucTemMa JuCTpuOyHWpama MpaBa W TpaBAe O CTpaHEe JpiKaBe, TakKo U Y
MpoIlecHMa OJUTyYHBaha MOBOIOM HBUXOBOT HAPYIIaBamka y IIUJbY YCIIOCTABIbamkha
KOpeKTHBHE mpaBae y PenyOmuiu. Omiyke M CTaBOBH YCTaBHOI CyJa, Kao
OKOCHHIIC M3TPajh¢ U OYyBama NMpaBHE JIP)KaBe W BIAJaBHHE MPaBa, CBAKU CY/I
MoOpa HOLITOBATH MPU TyMadewy MPaBHUX HOPMHU KOj€ MpUMEYje Ha KOHKPETHE
ciyuajeBe. CBakako je 3a cBa JIMIA, a 3a MPUBpPEIHA APYIITBA, O] MOCEOHOT
3Hauyaja JomyHa 3aKoHAa O ycTaBHOM cyay: OmIyKOM KOjOM C€ ycBaja yCTaBHa
kanba, ycTaBHU cyn he oayduTd M O 3aXTEBYy IMOJHOCHOIA yCTaBHE )kajiOe 3a
HaKHaJy MaTepHjalHe, OJHOCHO HeMarepHjanHe mrere (wi. 89. cr. 3. 3akoHa).
bnarospemenom ponyHoM 3akoHa O U3BpUICHY U 00e30ehemy, oty Y cTaBHOT
CyJa je mpHu3HaTa CHara M3BpIIHE Cyicke ucnpase. Ha onvcanu HauuH, YCTaBHU
Cyn je nobmo BeoMa e(HKAacCHO CpEACTBO, Ja Y OMpaBJaHUM CIIy4ajeBHMA,
JUPEKTHO W CaM HCIPaBH TPEIIKe CYAHja M CYJIOBa KOJH CY Y CHUCTEMY CYJICKE
Biaactu. Ocraje ga ce BUIM, Yy KOjO] MEPH M Ha KOjU HayMH, he YcTaBHH cyn
KOPHUCTUTH OBa CBOja oOBJamhema, 3a KOoja cMmaTpamMo Ja cy, 3a mocrtojehy
CUTYyallHjy Yy HallleM CyJICTBY, CACBUM OIpaBaHa.

[Topen yHyTap cyncke KOHTpOJIE, paj Cy/loBa U CyJAHja je MOABPTHYT CYAy
CTpydYHE, HaydyHe W Hajmupe jaBHocTH. CMarpamo na ci1o0oja OTydrBama H
HE3aBUCHOCT CYJCKE BJIACTH HCTOBPEMEHO IOJPAa3yMEBajy M HAjBUIIA CTEIICH
OJITOBOPHOCTH CyJIMj€ Kao HOCHOIIA IMIOBEPCHE YacHE yJIore Cynaujcke (pyHKImje.
Ta oarosopHocT je mHIMBUAyasiHAa. CHCTEMCKH je TOABPIHYTa BUIIECTEIICHO]
KOHTpOJIM, Koja oOyxBaTa HAI30p KpO3 HHCTAHIMOHE CYJCKE MOCTYIKE II0
MOJTHETHM IPABHUM JIEKOBHMAa HEMOCPEIHO BHIIUM CYJOBHMA, KA0 M KOHTPOIY
HAJJIC)KHUX JPKABHUX OpraHa W jaBHUX CIYXOW (aJBOKaTypa W JIp.) y TPOIECy
cyhema.

Konawyno, HajoATrOBOpHHUjU CYyOjeKT 3a (QYHKIIMOHUCAWKHE jEAMHCTBEHOT
MPAaBOCYJHOT CHCTEMa U CYJACKE BJIACTH Ha COINCTBEHO] TEPUTOPHjH j€ JIpKaBa.
Omna je o0aBe3Ha /1a CBUM JIETUTUMHHUM CPEACTBMMA JIOIMPUHOCH YCIOCTaBIbakhy
e(pUKacHOT NMPaBOCYJHOI CHCTEMa, JIMIIEHOT yTHIaja M3BpPIIHE U 3aKOHOJIABHE
BJIACTH Ha BpIIEHE CyJCKe QYHKIMje, Kao M MpUTHCaKa OMII0 KOje BPCTE Ha paj
cynmoBa. [[p>xaBa je, jeqHaKo Tako, My>KHA Ja OINEPATHUBHOM MPHUMEHOM Mepa
KOHTpOJIE, HaJ30pa W HAa CBAaKW 3aKOHOM JOMYIITEH HAYWH, CAaHKIMOHUIIE W
CIpeYr HECTPYUHOCT, apOUTPapHOCT, CAMOBOJbY, a MOCEOHO 3710ynOoTpedy Haveaa
HE3aBUCHOCTH U CAMOCTAJTHOCTH CYJICKE BIIACTH.

Cyncka BiacT je Mo3BaHa Ja CTAlHO IEHM CTENeH YrpoKeHOCTH Y
(GYHKIIMOHHUCAEY COICTBEHOT jeIWHCTBEHO KOHIUIHMPAHOT CHCTEMa BIACTH, Ha
OCHOBaMa yjeiHaueHe cyjacke npakce. OHa je JyXHa J1a ce cTapa U Ja CIpOBOH
CTaJHy KOHTpPOJIy pe3yiTara paja CyAdja, MoceOHO y CyJOBHMa Ha HIDKEM
WHCTaHIIMOHOM HHBOY.

Ha Taj Haumn he ce omoryhutu mnpeaBuAMBOCT HCXOJa y HPUMEHHU
KOPEKTUBHE TpaBJe, y3 MPUMEHY Mepa 3alllTUTE O] M0jaBe MATOJIOMIKUX CTamba,
KOja yrpoxanajy GpyHKIHOHHUCAHkE IPYIITBA U JpKaBe.

[IpenBUAKMBOCT je YCIOB CUTYpHOCTH M OYyBama Bepe Yy 3ajellHHlly, Koja
pacrionaxke euKacHUM CPEJCTBHMA 32 yCIIOCTABIJbAhe PABHOTEKE y HAPYIICHUM
OJHOCHMMa €KBHBaJEHILMje. Y TOM CBETIy, CYIOBU Cy CTyOOBH HE cCaMo
KOpEKTHBHE IpaBJie, Beh U Mopain3alyje YUTaBoT JAPYIITBA Y CBUM CETMEHTHMa
HEroBOT JKMBOTA, YKJbYy4yjyhu u mpuBpeny. JompuHOC MOpanmu3andju IpyIITBa
MOTY TPYXHTH CaMO CyAHje KOje Cy ca CTPYYHHX, CTHUYKAX H MOPATHHX
KpUTEpHjyMa IOCTOJHU Aa BpIIe CYAUjCKY QYHKIIU]Y.

Cynmja je Ay)KHHK OCHOBHOT HWHTEpeca OYEKHBama CBAKOT YyUYECHUKA
MIPaBHOT MPOMETA, MPUBPEAHOT CYOjeKTa M CBAKOT MOjeUHIIA y APYIITBY aa he
My Cya, Ha eprkacaH HaA4YMH, YCIIOCTAaBUTH TOJbYJhaHy PABHOTEXKY Y HAPYIICHUM
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IpYIITBEHMM OAHOcHMa. [IpaBo Ha Ty BpCTy OUYEKMBamba My jeMUH
IUCTpUOYTUBHA MPaB/ia yCTAaHOBJbEHA Y CTAaBOM, 3aKOHOM M IIPABHUM ITOPETKOM.

He3akoHuTOo m0HETE OMITyKE O CIOpPY CTpaHakKa y CYACKHM CIIOpOBHMA,
noropiiasajy Beh Hacrano ,,00J1ecCHO cTamke APYIMITBEHOT opraHuizMa. Tume ce To
CTalke y TMpHUBPEIM H JPYIITBY, HE OTKIama. HampoTHB, HE3aKOHUTUM
MOCTYMAmkEM CyJOBa OHO C€ J0JaTHO KomIutukyje. CBaka TIpemika cyamje,
CYIITUHCKH, ONICTPYUPa MOCTUTHYhE OCHOBHOT IIMJba YHj€ CE OCTBAPCHE OUYEKY]e.

Unan 31. 3akoHa o ypehemy cynoBa, Iponucyje 1a je jeaHa o HajBaKHUJUX
ob6ase3za BKC na 006e30ehyje jeamHCTBEHY CYACKY MPUMEHY IpaBa M JETHAKOCT
CTpaHaKa y CyJICKUM TOCTYIIINMA;

BKC je moneo moceban I[lmaH akTUBHOCTH paay yjeqHAYaBama CYJCKE
npaKce.28 Beh y taukm 1. craBa 1. Ilmana, yrBphyje ce ma BKC yjegnauara
CYACKY IIPaKcy Cy/loBa:

,Omnydayjyhu o BaHpemIHUM TIPaBHUM CpEJICTBUMA H3jaBJbCHUM Y
M0jeIMHAYHUM MPEAMETHMA, TI0 ojpeadama nporecanx 3akona (3I1I1...), kao mTo
cy:

a) zyserna pesusyja (...wt. 404. 31111 2011.)...

bpojun mpaBHM cTaBoBM YcTaBHOr W BpXoBHOr KacamuoHOT cyna
Penybmuke CpOuje adupMumry HYXKHOCT yjeqHauaBama CYyJICKE IpaKce.
BbuxoBom cybnuMaujom 3aKbydyjemMo aa je:

a) Cyncka mpakca oOJIHK IpaBa y KOME Ce UCKa3yje MpaBo 3HAYCHC MPABHE
HOpME;

6) CrereH 00aBe3HOCTH MpaBHE MPAKCEe 3aBHCU O] IpaBHE MOhU cyna Koju
j€ ’eH ayTop;

B) [IpaBHO cxBaTame onroBapajyher cyaa, Koju ¢ 003UpOM Ha CBOj MOJIOXKA]
y CUCTEMY CYJICKE BJIACTH MMa CHary JeJIOBamba, MOpa Ce MOIITOBATH.

r) [IpaBHO cxXBarame HMCKa3aHO y CYACKO] OMIYLM MOBOJAOM TyMadema
MEpOJIaBHUX IPABHUX HOPMH Jielyje M y OJHOCY Ha CBE Ipo (GyTypo HCTE
CI/ITyaHI/Ije.Zg
ITpocyhuBame 0 (He)epUKACHOCTH CYJCTBA HYHO j€ TEMEJBUTH Ha CTENEHY
JOMPUHOCA KOje CYJACTBO TpyKa 3aKOHHTHUM pEIICHEM CIopa CTpaHaka |
HErOBUM OTKJIakhalkheM Ha HAauMH, KOjU je y (YHKIHjU ouyBama M yHamnpehema
ycnoBa mpuBpehuBama, Ka0 KOHCTUTYTHBHOT €JI€MEHTa MOBepema y JpKaBHE
UHCTUTYLIUj€

Cmarpamo J1a je pachpaBa CTpPy4YHE JaBHOCTH, a IOHEKaJ MU KOHTpoJa
HajIIMpe jJaBHOCTU O €(pHUKACHOCTH paja cyaoBa JomymTeHa. OHa Moxe OUTH
JIeTIOTBOPHA M CMaTpamo Jia OHa He yrpokaBa MPpUMEHY Havela O CaMOCTAIHOCTH
pana cynosa. CynmpoTHO, OHa caMO JONPHHOCH KOHTPOJIM MpaBa Ha CI000THO
CYAMjCKO yBEpeme, K0je MUPHHOM MOKIOHKEHOT TIOBEpekha He JoMymTa 1a Oye
U3UTPAHO HEroBoM 3i10ynorpedoM. CBaka 3710ynoTpeda MmoBepema, Koja n3iasu
W3 OKBHpA MpaBa Ha TPEIIKy, CBaKOra, Ma U CyAHje, aJld KOja HH 3a KoTra He 3HA4H
NPENopyKy, Ma HU 3a CyAujy, OTBapa BpaTa caMOBOJbE, KOja, ipso facto, unHuU
CyJIi]y HEJIOCTOJHUM 3a 00aBJharhEe TIOBEPEHE TY)KHOCTH.

2 Tlnau akrusaoctu BKC - 1 CY-7 24/2014, ox 1.4. 2014.
https://www.vk.sud.rs/sites/default/files/attachments/PlanAktivnostiVrhovnogKasacionogSuda_0.pdf.

2 IIpaBHO cxBatame BKC nma HecropaH yTHIaj Ha OJUTyKe HH)KECTeNIeHHX CyaoBa. To je y ckiaay ca
3aXTEBOM 3a OCTBapHBame MpaBa Ha NpaBu4HO cyleme. Ha Taj HauMH npaBHM CTaB U3 oaroeapajyhe cymacke
OJUTyKe TIocTaje OOJIMK MpaBa, jep ce HBEerOBUM CaJpikajeM HCKasyje MPaBo 3HaueHe OIIITEe MpaBHEe HOpME. Y
TEOPHjH CE TO O3HAYaBA ,,Ka0 OOJMK Y KOME Ce NPaBHE HOPME Hajla3e y CBOM ayTOPHTATHBHOM HMIJIM MEPOJIaB-
HOoM m3pasy". Bugeru: mp Pagomup Jlykuh: YBox y mpaBo, Hayuna kmura, beorpan, 1972, ctp.251. To ce
MPUMapHO YHHHU y OJHOCY Ha oxpeleny in concreto curyarujy u m3mel)y onpelenux cybjekara-crpaHaka y
MApHUYHOM IOCTYIKY, HA Taj HAYWH CE HE HCIPIUbYje ICjCTBO CYACKE OJUTYKe, ajli Taj CTaB MocTaje obaBe-
3aH 3a Oynyhe mcre mpasHe curyanuje. O oBome Bume Bupern: ObOaBesyjyhe obOpasioxeme oTyKe
YcraBHor cyna, Anenanuonu cyn y beorpany, bunren, 6p.7, 21.01.2015.
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Omnmra Tema Hammx cycpera ,,[IpuBpeaHa apymTBa U NPUBPEIHO CYACTBO
NpeJCTaBba HECYMIMBH JONPUHOC HAOpUMa Jla CE€ CYJCKa BIJIACT IO30BE U
oXxpadpu Ha CBaKW HA4YMH, /1a y Behoj MepH HEro 10 cajia, CajejCTBYje Y Kpeupamy
OaroTBOPHOT NPUBpPEIHOr aMOHMjeHTa M IpaBHE CHUTYPHOCTH y 00aBibamby
MpUBPEIHE JEJIaTHOCTH, Kako JoMahuX, Tako M HMHOCTPAHMX MPUBPEIHUX
ApymTasa Ha Tpxxumty Cpowuje.
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- Summary -

In the Introduction to the paper, the author presents views on the importance
and role of law as an achievement of importance for life, economy and relations
in every society and state. With his presentations, he tries to find the connection
between law and justice, briefly referring to the understandings of Plato, Aristotle
and Socrates. The author believes that the judge's task is to perform his difficult,
honorable and responsible function, in the judgment process, based primarily on
the legal interpretation of regulations, in order to resolve disputes and establish a
state of peace in the country, including the economy.

The aim of the paper is to, in accordance with the theme of the Conference of
the Association of Lawyers in the Serbian Economy - "Companies and
Commercial Judiciary”, with the analysis of selected cases, which are examples of
bad case law, indicate need to take measures to prevent and eliminate existing
shortcomings in the activities jujdicial authorities in Serbia.
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judge; Prohibition of abuse of procedural powers.

% Fyll Professor at the Department of Legal Sciences of the State University of Novi Pazar, formerly
Full Professor at the Faculty of Law, University of Nis, Arbitrator and Vice President of the Permanent
Arbitration at the Serbian Chamber of Commerce in Belgrade - aciric@prafak.ni.ac.rs

18


../../Downloads/Vol.%2063,%20бr.%201%20(2015)
../../Downloads/Vol.%2063,%20бr.%201%20(2015)
http://ojs.ius.bg.ac.rs/index.php/anali/article/view/67/244
https://www.vk.sud.rs/sites/default/files/attachments/PlanAktivnostiVrhovnogKasacionogSuda_0.pdf
https://www.vk.sud.rs/sites/default/files/attachments/PlanAktivnostiVrhovnogKasacionogSuda_0.pdf

