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Rezime: Poznato je da je kriza duga u Evropskoj uniji izazvana meduzavisno-
$cu bankarske i drzavne finansijske stabilnosti, a zajedno sa nepostojanjem
fiskalne unije poprimila je i egzistencijalne dimenzije samog projekta EU.
U okrilju finansijske fragmentacije unutar finansijskih trzista evrozone, a sa
aspekta izbijanja krize, drzave ¢lanice EU pribegavale su nacionalnim inter-
vencijama, time zatvarajuci i nacionalna bankarska i finansijska trzista, sto je u
krajnjoj instanci rezultiralo produbljivanjem i jacim strukturnim utemeljenjem
krize i njenih ekonomskih i finansijskih posledica. Bankarska unija je, u tom
kontekstu, regulatorni i institucionalni odgovor EU nakon globalne finansijske
krize, o kojoj su prvi predlozi nasli mesto u institucionalnim polemikama vec
od 2012. godine. Pored klju¢nog momenta i motiva za osnivanje ovakvog
institucionalnog regulatornog aranzmana, razlog je, StaviSe, stvoriti uniju
koja je povezana sa stvaranjem jedinstvenog trzista za finansijske usluge i
slobodan promet novca, svakako i sa tendencijom potpunije monetarne inte-
gracije. Medutim, postavljala su se pitanja koja su i dalje aktuelna, a to su: da
li suzacrtani, a sada vec instrumentalizovani i ustanovljeni okviri, mehanizmii
procedure uistinu dovoljni; dali bankarska unija EU, konceptualno osmisljena,
zaista predstavlja bankarsku integraciju; da li ce i dalje prisutan odnos ,cen-
tralizovano-zajednicko” i ,suvereno-nacionalno” u finansijskoj arhitekturi EU,
koriscenje principa u implementaciji Bazel lll sporazuma ,jedna mera za sve’,
zatim neobuhvatanje svih tipova banaka, sukob emisione i nadzorne uloge
ECB (Evropska Centralna banka), biti strukturni konflikt u postizanju zeljene
finansijske stabililnosti koja je i krajnji cilj. Finansijska stabilnost se, u Sirem
kontekstu funkcionisanja EU, moze tumaciti i kao faktor opstanka zajednicke
valute i same Evropske unije, bez obzira na utkane suprotnosti i konstukcioni
konflikt.

U radu analiziramo funkcionalne domete regulatornog okvira nadzora banaka
u EU, u vremenu petogodisnje egzistencije do danasnjeg dana, kao i efekte i
uticaj koji je taj okvir imao na regulatorno prilagodavanje bankarskog sektora
Srbije.

Kljucne reci: finansijske regulatorne mere EU, bankarski sektor, stabilnost.
JEL: G28
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Uvod u razumevanje bankarske supervizije EU

Prvom bankarskom direktivom koja je doneta jos davne 1997. godine utvrden
je princip da je maticna zemlja (zemlja porekla) nadlezna za superviziju i
kontrolu svoje banke u drugoj zemlji u kojoj posluje. Nesto vise od desetak
godina kasnije, doneta je druga bankarska direktiva koja se oslanjala na
liberalnije uslove poslovanja banaka na globalnom nivou, koja je predvidala
da banka koja ima dozvolu (licencu) za rad u bilo kojoj EU zemlji moze da
osnuje filijalu ili da posluje u inostranstvu, bez potrebe dobijanja bilo kakvih
dozvola donetih od lokalnih regulatornih tela, centralnih banaka. U tom
vremenskom periodu, taj princip se nazivao princip ,jedinstvenog pasosa”.
No, i pored toga, ipak je ostavljena mogucnost da domacin banke iz druge
zemlje sprovede mere regulacije ako se ona odnosi na pitanja od ,javnog inte-
resa” sto je u sustinskom, a i formalnom smislu znacilo da se kontrola vrsi iz
,matice”, a kompletna odgovornost je na drzavi domacinu. Obzirom na to da
je takvo institucionalisano resenje bilo problemati¢no, sama finansijska kriza
nastala na globalnom planu sada ve¢ davne 2008. godine u SAD, uslovila je
da stabilnost finansijskih trzista postane prioritet Evropske unije. Godine za
vreme krize i neposredno posle njenog izbijanja i prelivanja u EU, regulatorna
tela su, radi o¢uvanja finansijske stabilnosti, preduzimale aktivnosti na nivou
unapredivanja propisa koji ureduju finansijski sektor EU i jacanja nadzora
finansijskog sektora. U pocetnim godinama krize, drzave su davale ogromna
sredstva kako bi spasile svoje bankarske sektore. Kreditori banaka, za razliku
od poreskih obveznika, nisu morali da snose trosak ovog spasavanja (Ristic,
Zivkovi¢, 2018).

Vremenom, kriza je dobijala izgled zac¢aranog kruga u kome su vlade drzava
clanica sve manje bile u stanju da pomazu svoje banke. Produbljenje pro-
blema predstavljalo je i postojanje velikih posledica koje je bankarski sektor
izazvao po drzave clanice. Stanje opSte nesigurnosti, kao i porast troskova
finansiranja, upravo je bilo posledica posezanja za sredstvima bankarskih kre-
ditora. Obzirom na bankocentricnost trzista, monetarna unija i jedinstveno
trziste su se nasli pred ozbiljnim problemom (Malis, 2014).

Sagledavajuci polozaj najvecih banaka (,too big to fall“) u Evropi pa i Sire,
tokom krize, skorasnji nobelovac, Zan Tirol, ukazivao je da bi sve banke koje
su imale koristi od direktne podrske drzave trebalo da budu suocene sa ¢vr-
stom regulativom. (Risti¢, Zivkovi¢, 2018). Stoga je Evropska centralna banka
tada, a i danas, obavljala novu funkciju jedinog kontrolora najvecih banaka u
evrozoni i preuzela je odgovornost za stabilnost u bankarskom sektoru, pa
time i generalno za finansijsku stabilnost. Medutim to je predstavljalo, kao $to
i danas predstavlja, najvecu pretnju njenoj reputaciji (Bukic, 2014).

Svaki bankarski sektor, generalno govoreci, ima specificnu ulogu u ekonomiji
jedne zemlje. U okviru dinami¢nog odnosa instumenata, institucija i samog
trzista, bankarski sektor obavlja funkcije koje su od sustinske vaznosti za eko-
nomsku aktivnost zemlje, ¢cime se i funkcionalno kreira kontekst za ekonom-
ski rast i razvoj (http//www.nbs.rs/regulative, pristupljeno 20.04.2020). Tu
se prvenstveno misli na usluge placanja, stednje, osiguranja, kredita, zastite
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od rizika i slicno, pri cemu se problemi u obavljanju ovih funkcija negativno
odrazavaju na stabilnost finansijskog sistema i realnog sektora.

Ta dinamicka interakcija institucija, instrumenata, korisnika usluga, trzista i
informacija kreira slozen kontekst koji mora biti regulisan odredenim regula-
tivama koje e imati za primarni cilj da obezbede stabilnost sistema u dugom
roku. Ako pri tome, a u duhu ovog rada, mislimo na finansijsku stabilnost,
osvrnuli bismo se na tvrdnje Mirjane Jemovic koja u svojoj doktorskoj diser-
taciji kaze: ,U cilju ocuvanja i jac¢anja finansijske stabilnosti, regulatorni okvir
treba biti postavljen duz celog zivotnog veka finansijskih institucija. Kao takav,
on ne ukljucuje samo ex-ante komponente, regulaciju i superviziju, Ciji je cilj
spreciti propast banaka; vec i ex-post komponente - funkciju poslednjeg
utocista, osiguranje depozita i politiku restrukturiranja. lako bitne u razli¢itim
periodima poslovanja banaka, jedino sinergetskim efektom svih komponenti
zajedno moguce je posti¢i ocuvanje i jacanje finansijske stabilnosti “ (Jemo-
vi¢, 2016, str. 107).

Ako nam je generalno to okosnica ovog rada, onda ukazujemo na to da je
svetska finansijska kriza na globalnom planu pokazala da su zemlje Sirom
sveta bile nespremne na udar krize i da nisu raspolagale odgovarajuc¢im
pravnim okvirom za resavanje problematic¢nih banaka i njihovog poslovanja.
Samim tim, spasavanje banaka podneli su poreski obveznici zemalja u svetu.
Jedino im je na raspolaganju bila opcija biranja izmedu sprovodenja stecaj-
nog postupka, koji nosi visok rizik prouzrokovanja sistemskih poremecaja, i
spasavanja banaka koris¢enjem budzetskih ili drugih javnih sredstava (http/
www.nbs.rs/regulative, pristupljeno 20.04.2020).

Pitanje etike takvih poduhvata je pitanje koje su postavljali i kreatori eko-
nomskih politika, gradani i institucije i odnosilo se na to da li banke obavljaju
znacajne funkcije na planu ekonomije i rasta, obzirom na to da generisu profit
u vreme trzisnog prosperiteta za sebe i svoje akcionare, dok se u uslovima
krize i eventualno pretrpljenih gubitaka okrecu finansijskoj podrsci budzeta
(http//www.nbs.rs/regulative, pristupljeno 20.04.2020).

Kako su banke inac¢e osnovni mehanizam eksternog finansiranja kompanija
u EU, bankarski sistem, koji je kvalifikovan kao bankocentri¢an, o ¢emu smo
vec govorili, u vremenu krize bio je krhk i neotporan na finansijske Sokove,
konstatovao je Sedlarevic (2014).

Tome u prilog, mozemo se osvrnuti na rezultate testova izdrzljivosti koje
je sprovela Evropska sluzba za nadzor banaka (EBA) koji su pokazivali da bi
trebalo da se stabilizuje finansijsko trziSte evrozone koje je uzdrmano duznic-
kom krizom.

Risti¢ K. i Zivkovi¢ A. (2018) ukazuju da su tada testirane banke iz 21 zemlje,
koje su zajedno predstavljale 65% bankarskog sektora u Evropi. Testovi su
bili osmisljeni kao finansijska provera i trebalo je da utvrde da li banke imaju
dovoljno kapitala da podnesu scenario teskih ekonomskih uslova.

Koriscena su dva scenarija, i to jedan koji je uzimao u obzir trenutna makro-
ekonomska predvidanja i drugi koji je pretpostavljao ekonomski Sok. Krizni
scenario predvidao je rast BDP-a od samo 0,5% u evrozoni i pad na evropskoj
berzi od 15%, kao i krizu na trziStu nekretnina, s tim da one banke koje ne
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budu imale vise od 5% osnovnog kapitala u odnosu na svoja druga sredstva u
,zamisljenim” ekonomskim uslovima nece steci uslove da produ test (Ristic,
Zivkovi¢, 2018). Rezultati testiranja, iako test nije bio toliko strog, pokazuju
upravo ono $to je rezultiralo potrebom za stroziji nadzor banaka u evrozoni,
ato je velika osetljivost na Sokove.

Generalno govoredi i osvrcuci se na Oksfordski prirucnik o bankarstvu, u
prevodu i izdanju UdruZenja banaka Srbije iz 2015. godine, nalazimo cinje-
nicu koja se i godinama unazad permanentno potvrduje, a to je da finansijski
sistemi zahtevaju razvijene zakonske i informacione infrastrukture da bi
dobro funkcionisali. Pravovremena raspolozivost kvalitetnih informacija
podjednako je znacajna, posto pomaze da se smanje informacione asime-
trije izmedu korisnika kredita i kreditora. U tom smislu i empirijski rezultati
pokazuju da je obim bankarskog kredita znatno veci u zemljama u kojima je
protok informacija ve¢i (Demirgus-Kunt, 2015).

Kako tvrdi Demirguc-Kunt (2015), od kada postoje banke, postoje i drzave
koje ih regulisu. lako vecina ekonomista smatra da je vazna uloga drzave u
regulisanju i superviziji finansijskih sistema, stepen takvog angazovanja je
pitanje o kojem se aktivno debatuje.

Jemovic¢ M. (2016, str. 107-108) tvrdi da regulatorna uloga drzave doprinosi
nesmetanom funkcionisanju i razvoju ukupnog finansijskog trzista i da su, u
tom smislu, banke podvrgnute posebnom regulacijom koja ,cuva” solven-
tnost, ogranicava rizicno poslovanje, stiti deponente i omogucava kontrolu
novcanih tokova i, u tom smislu, pravi¢nu raspodelu finansijskih resursa.

Demirguc-Kunt (2015) tvrdi da se od supervizora ocekuje da osiguraju sta-
bilnost finansijskog sistema i da vode banke u njihovim poslovnim odlukama
regulativom i supervizijom. Medutim, obzirom na generalno ograniceno
znanje zvanicnika i ekspertizu za donosenje poslovnih odluka, kao i tenden-
cije ka podleganju politickim i regulatornim zamkama, ovakav pristup ne
mora da bude efektivan. Razloge slabe regulacije banaka u vremenu pre krize
mozemo traziti u ovakvim stavovima.

No, bilo kako bilo, kriza je pokazala slabosti funkcionisanja nesupervizovanog
bankarskog trzista EU, pri ¢emu je Evopska centralna banka, u godinama koje
su sledile, preduzela sledece korake u uspostavljanju tkzv. Bankarske unije i
koji se mogu sistematizovati na sledeci nacin:
e Doneta su nova pravila o kapitalnim zahtevima za banke,
kao i za oporavak i resavanje problema banaka;
e Obezbedeni su jaci prudencionalni zahtevi za banke, unapredena je
zastita deponenata i pravila upravljanja problematicnim bankama;
* Formiran je jedinstveni pravilnik za sve finansijske uce-
snike u zemljama clanicama Evropske Unije.

Dakle, krize su ukazale na nedostatak regulatornog okvira sanacije banaka
na integracionim nivoima. Zato je reforma regulative u ovoj oblasti, posebno
u evrozoni, imala dvostruki cilj, i to da sanira posledice krize i stvori odrziv
politicki okvir u bankarstvu Evropske unije ili Bankarske unije, u dugom roku
(Petrovié, P, Risti¢, K., 2018).
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Pravni osnov za formiranje Bankarske unije, po Petrovicu P. i Risti¢u K. (2018),
zasnovan je na ¢lanu 127. stav 6 Ugovora o funkcionisanju Evropske unije, po
kome Savet EU moze, a u skladu sa specijalnom zakonodavnom procedurom,
da nakon konsultacija sa Evropskim parlamentom i Evropskom centralnom
bankom, poveri posebne zadatke Evropskoj centralnoj banci koji se odnose
na donosenje i sprovodenje politika vezanih za prudencijalnu kontrolu kre-
ditnih institucija.

Uredba o jedinstvenim pravilima i jedinstvenoj proceduri oporavka i sanacije
banaka konkretizovala je odredbe Direktive u primeni na drzave clanice
Jedinstvenog mehanizma supervizije, formirajuci Jedinstveni mehanizam
sanacije, pri cemu su drzave clanice evrozone, ali i druge drzave clanice
Bankarske unije, prihvatile uniformna pravila i procedure sanacije banaka
kao centralizovani mehanizam sanacije kojim upravlja formiran Jedinstveni
sanacioni odbor. Odbor cine izabrani ¢lanovi i predstavnici nacionalnih
sanacionih regulatora, a finansira se iz centralizovanog fonda za sanaciju.
Takva koncepcija je utvrdila postojanje jedinstvenog mehanizma supervizije
i sanacije gde su klju¢ne uloge poverene institucijama evrozone i Evropske
centralne banke (Petrovic, Ristic, 2018).

Ekonomska nota evidentne potrebe za jacanjem infrastrukturnog kapaciteta
Bankarske unije upucuje na zakljucak da je u Evropskoj uniji neophodan dublji
fokus na bankarstvo. To bi, dalje, znacilo da se time omoguci dalje jacanje
evropske ekonomske i finansijske integracije, bez obzira na dalja preispitiva-
nja fiskalne i politicke integracije. Postavlja se pitanje o kome ¢emo govoriti u
narednom poglavlju, a to je domet takve regulative, jer ako nije ,fino” pode-
$ena i dobro izbalansirana, to bi moglo da znaci i pocetak novih problema
finansijskog funkcionisanja EU i preipitivanja njenog daljeg opstanka (Ristic,
Zivkovic, 2019; Zivkovi¢, A. i dr., 2019).

Polemika o superviziji banaka upucuje i na debate o sistemskom riziku, koje
se do danas uglavhom svode na razmatranje iznenadnih egzogenih pore-
mecaja, pri cemu sistemski poremecaji mogu imati svoj izvor i u domacem
i u medunarodnom okruzenju. Koncept stabilnosti finansijskog sistema je
direktno proporcionalno povezan sa pojmom sistemskog rizika, te se, u tom
smislu, sistemski rizik odnosi na verovatnocu nastanka odredenih negativnih
dogadaja na nivou citavog finansijskog sistema. (Drvendzija, 2015) Od kljuc-
nog je znacaja poentirati prethodno receno, jer pravi jasno razgranicenje u
odnosu na mnostvo (mikro) rizika koji mogu pogoditi odredenu finansijsku
instituciju. Sistemski rizik ,lezi” i u Cinjenici da repetitivno i procikli¢cno pona-
sanje finansijskih institucija moze dovesti do vidljivih promena u kreditnoj
aktivnosti i zaduzenosti ekonomskih agenata tokom vremena, a da one budu
van kontrole pojedinacnih institucija i regulatora. Prema Drvedziji (2015),
kriza, kao i period koji je prethodio, odlicna je ilustracija prekomernih ciklic-
nih fluktuacija na finansijskom trzistu.

Osvrt na konstitutivne aspekte bankarskog regulatornog okvira EU

Postojeci institucionalisani mehanizmi su se, u uslovima globalne finansijske
krize, ali svakako i u vremenskom periodu posle, pokazali nedovoljnim
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i neodgovaraju¢im za resavanje problema banaka koje su se suocile sa
ozbiljnim poteskocama u svom poslovanju. Obzirom na to da nisu pruzali
mogucnosti za dovoljno brzu i efikasnu intervenciju, niti su u optimalnoj meri
obezbedivali uslove za odrzavanje kriti¢nih funkcija u poslovanju banke, kon-
kretan je zakljucak da nije bilo ni okvira, nacrtaili plana za ocuvanje finansijske
stabilnosti sistema kao celine (http//www.nbs.rs, pristupljeno 20.04.2020).

Zbog svega toga je i na medunarodnom nivou sazrela svest o neophodnosti
postojanja jasno definisanih pravila i mehanizama po kojima ce se postupati
u kriznim situacijama. Na nivou Evropske unije to je, u maju 2014. godine,
konacno rezultiralo donoSenjem Direktive o utvrdivanju okvira za opora-
vak i restrukturiranje kreditnih institucija i investicionih drustava (Directive
2014/59/EU on Establishing a Framework for Recovery and Resolution of Cre-
dit Institutions and Investment Firms). Ova Direktiva je u svim drzavama cla-
nicama Evropske unije pocela da se primenjuje 1. januara 2015. godine (http/
www.nbs.rs, pristupljeno 20.04.2020).

Medutim, poseban problem predstavljale su banke i bankarske grupe u tesko-
cama, koje su poslovale u vise drzava ¢lanica evrozone, zbog fragmentiranosti
regulativa u nacionalnim okvirima, sto je zahtevalo koordinisanu akciju vise
drzava ¢lanica. Nepobitno, dugotrajna finansijska kriza usporila je monetarnu
integraciju Evropske Unije. “Ona je neposredno i najdublje pogodila finansijsko
trziste EU, a njeno kombinovano dejstvo sa krizom javnog duga bankarski sistem
evrozone, kao centralni mehanizam sprovodenja jedinstvene monetarne politike”
(Petrovié, Risti¢, 2018).

Glavne karakteristike koncipiranja i institucionalisanja Bankarske unije u EU
jeste da se na nivou evrozone podigne regulativa koja se odnosi na nadzor
nad poslovanjem banaka i to:
1. supervizija, prudenciona kontrola,
sanacija i njeno finansiranje,
osiguranje depozita banaka,
prekidanje veze - ,zacaranog kruga” - izmedu
banaka i nacionalnog javnog duga,
5. osnova jedinstvenog mehanizma za likvidaciju banaka.

AN

U konstitucionalnom smislu, a u skladu sa navedenim ciljevima Bankarske
unije, samo ¢emo pomenuti klju¢na mesta u arhitekturi Unije i to formiranje
Jedinstvenog sanacionog fonda za drzave clanice Bankarske unije. Zatim
uspostavljanje Evropske Seme osiguranja depozita (European Deposit
Sheme - EDIS), koja ce vaziti za drzave clanice Bankarske unije, a obavezna
je za drzave evrozone. Direktiva o oporavku i sanaciji banaka (Bank Recovery
and Resolution Directive - BRRD) koja vazi na celoj teritoriji Evropske unije,
Uredba o jedinstvenim pravilima i jedinstvenoj proceduri oporavka i sanaciji
banaka (Single Resolution Regulation - SRR), koja ukljucuje i jedinstven fond
za sanaciju banaka (Single Resolution Fund - SRF) i predstavlja konkretizaciju
navedene direktive za evrozonu i druge drzave clanice Jedinstvenog meha-
nizma supervizije. (EuroCommision, 2013; 2014; 2015; Petrovic, P., Risti¢, K.
2018). Razlog daljeg neelaboriranja navedenih mehanizama utemeljujemo
na cinjenici da su bili predmet ranijih istraZivanja akademske javnosti, a cilj
nam je prevashodno diskutovati na temu procene i ocene efikasnosti okvira
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Bankarske unije sa aspekta njene funkcionalnosti, kapaciteta i dometa, $to
sledi u daljem tekstu.

Kvalitativna ocena regulatornog okvira za banke u EU

Slozeni sistem koordinacije monetarne i fiskalne politike, kao i institucionalni
deficit integracije, uticali su na sporost prilagodavanja bankarskog sistema
okolnostima nastale krize. Regulacije na nacionalnom nivou nisu bile ade-
kvatne kretanjima na bankarskim i finansijskim trzistima, Sto je jos viSe pro-
dubilo krizu, s tim da nije zabelezen efekat ,jurisa na banke” koji se obi¢no
ocekuje u finansijskim krizama. Upravo je reakcija drzava na prve znake
krize pojacavanjem ,zastitne mreze” deponenata, dakle podizanjem granice
osiguranja depozita, dovela do efekta nerasplamsavanja krize u smislu povla-
cenja depozita iz banaka.

Bejatovic¢ (2008, str. 891-902) ukazuje na to da je drzavna intervencija kroz
dokapitalizaciju i spasavanje banaka imala sve odlike negativne selekcije.
Suocene sa nenaplativim zajmovima i njihovim otpisom, kao i regulatornim
zahtevima za visinom kapitala, banke su pribegavale rigoroznijem pristupu
kreditnim zahtevima zdravih klijenata. Zbog navedenih okolnosti, meduna-
rodna praksa se krece u pravcu usvajanja standarda regulative za razlicite
segmente svetskog finansijskog trzista. Standardi regulative znace da se pri-
hvate pravila, formulisana u okviru medunarodnih organizacija i primenjuju
kao deo unutrasnjeg prava, na osnovu odluka nadleznih nacionalnih regula-
tornih organa.

Problem koji se javlja i u vreme konstituisanja bankarske unije, pa i danas,
jeste sama valuta evro, koju odredeni broj drzava ima mogucnost da ne pri-
hvati. Logi¢na celina Bankarske unije je evrozona, zbog jedinstvene valute,
centralizovane monetarne politike i integrisanog bankarskog sistema. Zato je
i moguce samo konstituisati nadzor nad bankama u delu supervizije poslova-
nja, sanacije i jedinstvenog sistema osiguranja depozita. Medutim problem se
moze javiti kada, na zahtev regulatornih organa, u sluc¢aju da iz prihoda izvrse
rezervacije za realne i potencijalne gubitke, i u toj meri smanje svoju kapitalnu
osnovu i nemaju odgovarajuci kapital za pokrice gubitaka, banke postaju
nesolventne i ne mogu na duzi rok ocuvati stabilnost poslovanja (Petrovi¢,
Risti¢, 2018, str. str 234-249).

Ekonomskoj i monetarnoj uniji potrebna je Bankarska unija kako bi se osigu-
rala efikasna transmisija jedinstvene monetarne politike, bolja diverzifikacija
rizika kroz drzave clanice i adekvatno finansiranje privrede. Samim tim,
kompletiranje i dalje jacanje Bankarske unije ce ojacati finansijsku stabilnost,
vracanjem poverenja u bankarski sektor kroz kombinaciju mera koje su usme-
rene i na podelu i na smanjenje rizika (Subara, Dzeletovi¢, 2017).

Kvalitativno se okvir regulative moze oceniti da je uspostavljen da osigurava
razlic¢ita nacionalna resenja, da se ne stvaraju linije razdora unutar Bankarske
unije, odnosno da ne narusava funkcionisanje jedinstvenog trzista. Okvirom
su predvidene i zabrane trgovanja finansijskim instrumentima i robom za
vlastiti racun tj. trgovanje za vlastiti racun iskljucivo u cilju stvaranja dobiti za
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banku i utvrdena su pravila o privrednim, pravnim, upravljackim i operativnim
vezama izmedu razdvojenih trgovinskih subjekata i ostatka bankarskih grupa
(Risti¢, Zivkovic, 2019).

U odlucivanju o opsegu Bankarske unije preovladao je stav da ona obuhvati
obavezno drzave clanice evrozone zbog navedenih prednosti, ali da bude
otvorena i za druge drzave clanice Evropske unije, koje izjave saglasnost
za clanstvo u njoj, kao i druge drzave po okoncanju procesa pridruzivanja.
Supervizija banaka, makar i najobuhvatnija, ne moze spreciti da se banka, u
nekom vremenskom periodu, ne nade u teskocama. Preuzimanije rizika i pro-
fitha motivacija, dve osnovne poluge bankarskog ulaganja, i pored modernih
tehnickih sredstava, strucnih procedura i savremenih modela predvidanja
i ocene, ne mogu uvek parirati trzisnim tokovima u kojima se banka nalazi
(Subara, Dzeletovi¢, 2017).

Bankarska unija se od samog pocetka suocava sa sumnjama, strahovima
i problemima. Najveca prepreka je nekada bila, pa i u aktuelnom trenutku
jeste, nedovoljna kooperativnost nacionalnih regulatornih tela, narocito kada
je rec o politicki osetljivim institucijama. lako ECB ima znacajne mogucnosti
kontrole, ipak se suocava sa ogranicenjima u praksi. S obzirom nato da je ECB,
kao jedinstveni supervizor, ta koja upozorava na neophodno restrukturiranje
pojedinacnih banaka, drzave nece Zeleti, niti ¢e moci to da prenebregnu, jer
na taj nacin gube diskreciona prava koja su do sad imale. (Malis, 2014). Po
re¢ima Malisa (2014) da bi se odrekle toga, zajednicki fondovi moraju biti vise
nego primamljivi. Strah koji provejava je da su problemi bankarskog sektora
znatno veci nego sposobnost zajednickih fondova da rese probleme, te da
nece biti jednostavno ubediti nacionalna vodstva da lako pristanu na takav
prenos suvereniteta. A kad se to i desi, neizbeZno je da ¢e dolaziti do konfli-
kata izmedu ECB, koja ce u svojoj novoj ulozi morati da dokaze svoj autoritet,
i nacionalnih regulatora (Malis, 2014).

Malis (2014) ukazuje na niz problema u konceptualnom funkcionisanju Ban-
karske unije. Kao prvo, slozen nacin odlucivanja i veliki broj zainteresovanih
strana izaziva strah od sporosti u donosenju odluka. Drugo, ucesce nacional-
nih predstavnika ne otklanja u potpunostivezu izmedu nacionalnih regulatora
i njihovih banaka. Trece, male i srednje banke ne potpadaju pod nadleznost
ovog tela dok ce, sa druge strane, formiranje zajednickog fonda iziskivati
period od 10 godina, a u meduvremenu ce finansiranje biti omoguceno kroz
nacionalne fondove i Evropskog mehanizma za stabilnost (European Stabi-
lity Mechanism). Cetvrto, strah od potencijalnog konflikta interesa izmedu
monetarne uloge ECB i uloge supervizora takode postoji. Ukoliko ne bude
raspolagala dovoljnim kapacitetima, kako u institucionalnom, tako i u punom
finansijskom smislu, ECB moze biti u situaciji da ne zeli da prikazuje pravo
stanje banaka koje bi inace bile predmet restrukturiranja. Peto, preterano
ekspanzivna monetarna politika ECB moze biti instrument da se ove banke
odrze u funkciji, u nedostatku odgovarajucih zajednickih fondova za spasa-
vanje. | Sesto, najveci izazovi su svakako oni politicke prirode, jer Evropska
komisija zeli jacanje svega Sto znaci centralizovano odlucivanje na nivou EU,
uz obavezno ogranic¢avanje dometa nacionalnih institucija (Malis, 2014).
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Dogadaji svetske finansijske krize od 2007-2009. godine pokazali su da cak
i dobro koncipirano osiguranje depozita nece uvek spreciti pojavu krize i
da je vazno pitanje, po Kejnu (Kane, E. 2015), da se sagleda funkcionisanje
Seme osiguranja depozita u vreme kada nema krize. Kejn (2015) poentira i da
nefinansijske institucije mogu da budu isto toliko znacajne koliko i komerci-
jalne banke i izvori sistemskog rizika, te da mogu da traze pristup delovima
sigurnosne mreze ¢ak i u normalnim vremenima. Osiguranje depozita u svom
konceptualnom smislu moze izazivati i ponasanje moralnog hazarda, te i
lose agencijsko ponasanje regulatora. U tom smislu se Kejn (2015) osvrce na
tvrdnje Minskog iz 1977. godine i na njegove stavove da, ukoliko agencije za
osiguranje ne vrednuju i ne administriraju korektno osiguranje depozita, to
moze uticati da se ohrabri takvo ponasanje banaka da uzimaju veci rizik i da
biraju rizi¢nije portfolije nego $to bi to inace cinile u uslovima nepostojanja
osiguranja.

lako je odluka o formiranju Bankarske unije sustinska i svakako dugorocna
odluka, te i u tom smislu predstavlja i okosnicu ja¢anja monetarne integracije
uopste, postavljamo pitanje da li je davanje ovako velikih ovlascenja ECB,
pravi nacin dase izgradi i dalje utemeljuje i jaca sada ve¢ poljuljana konzisten-
tnostiodrzivost EU integracije pogotovo kada se postavlja pitanje legitimiteta
zajednickih tela Unije, njenog vodstva, kapaciteta institucija i krize zajednicke
valute.

Priblizavanje bankarske regulative NBS regulativama EU

Bankarsko okruzenje i arhitektura bankarske regulative u velikoj meri se razli-
kuju od zemlje do zemlje. Po Kejnu (2015) supervizija finansijskih institucija
kombinuje kapacitet za posmatranje fluktuacija bilansnih vrednosti banaka
sa kapacitetom da utice na menadzerske akcije u bankarskom poslovanju.
U zemljama sveta Kejn (2015) tvrdi da, u okviru pojedinacne zemlje postoje
sukobi izmedu regulatora i preduzeca koje oni regulisu, zatim, regulatora i
politicara kojima oni moraju da podnose izvestaje, te i poreskih obveznika i
politicara i regulatora koje oni postavljaju.

EU je Skolski primer Kejnovih tvrdnji, i samo za primer navodi da mnoge zemlje
Evropske unije nadziru banke odvojeno od drugih finansijskih institucija, a
neke od njih to i ne ¢ine. U tome se isticu Austrija, Nemacka, Danska, Sved-
ska, Holandija i Velika Britanija.' (Kane, 2015). Radi se dakle, o integrisanom i
delimi¢no integrisanom sistemu nadzora banaka i finansijskog trzista uopste.

Generalno govoreci, zdrav i stabilan finansijski sistem, i u tom smislu sektor
banaka, neophodan je preduslov odrzivog i razvojno orijentisanog realnog
sektora. Banke predstavljaju kljucne institucije preko kojih se transmituje
monetarna politika centralne banke.

U tom smislu, globalna finansijska kriza zahtevala je pravovremenu reakciju
Narodne banke Srbije (NBS) u cilju ocuvanja stabilnosti finansijskog sistema
i posebno bankarskog sektora kao njegovog najznacajnijeg i najvitalnijeg
segmenta. Najvazniji pokazatelj stremljenja Narodne banke Srbije i strateskog

1 Odnosi se na vreme pre Bregzita.

Bankarstvo, 2020, vol. 49, br. 3 85



Kristijan Risti¢ Ocena evropskog bankarskog regulatornog okvira
Aleksandar Zivkovi¢ sa osvrtom na znacaj za Republiku Srbiju

opredeljenja Republike Srbije za evrointegracijom bilo je usvajanje pravnih
tekovina EU i u tom smislu ispunjenje pristupnih i kriterijuma konvergencije.
Republika Srbija je 9. oktobra 2008. godine usvojila Nacionalni program
integracije Republike Srbije u EU za period 2008-2012, ¢ime je pokazala
spremnost da svoje regulatorne okvire vezane za finansijski sektor uskladi sa
pravnim tekovinama i tendencijama EU (Jemovi¢, Krstic, 2015).

U daljem tekstu ¢emo se osvrnuti na pravno i zakonodavno uskladivanje NBS
sa finansijskom regulativnom u EU i genericki pobrojati skorasnje i aktuelne
aktivnosti NBS. Naime, uporedo sa regulatornim inicijativama na polju ocu-
vanja finansijske stabilnosti u zemljama EU, NBS je veliku paznju posvetila
uskladivanju svoje politike finansijske stabilnosti sa politikom finansijske
stabilnosti ESCB. S tim u vezi, a radi ocuvanja i jacanja stabilnosti finansijskog
sistema i unapredenja funkcije supervizije banaka, Narodna banka Srbije je
radila i kontinuirano radi na unapredenju regulatornog okvira i supervizorskih
aktivnosti. Istice se proces supervizorske procene koji objedinjuje rezultate
svih sprovedenih supervizorskih aktivnosti usmerenih na pojedina¢nu banku.
Za ovaj proces je karakteristicno utvrdivanje jedinstvene ocene za banku, po
potrebi i preduzimanje supervizorskih mera od strane Narodne banke Srbije.
Zatim, princip dijalogasabankama u slucaju dase utvde odredene nepravilno-
sti u poslovanju, podelu banaka po grupama, pracenje osnovnih pokazatelja
rizika, analizu i preispitivanje poslovnog modela, adekvatnost korporativhog
upravljanja, procenu adekvatnosti kapitala i likvidnosti (http//www.nbs.rs,
pristupljeno 20.04.2020).

Posebne aktivnosti NBS usmerene su svojevremeno i na donosenje zakon-
skih izmena u vezi sa restrukturiranjem banaka. Cilj je bio da se upotreba
budZetskih i drugih javnih sredstava u cilju ocuvanja finansijske stabilnosti
svede na najmanju mogucu meru. Ovo se prvenstveno odnosi na regulatorne
tendencije otelotvorene u konceptu Bankarske unije EU.

Dakle, potencijalne gubitke zbog propasti banke snosice najpre akcionari i
poverioci banke, uz postovanje propisanih ogranicenja i zastitnih mehani-
zama, ¢ime Ce akcionari i poverioci banke morati biti svesni rizika od gubitaka
koje Ce pretrpeti u slucaju propasti banke, te i taj rizik moraju adekvatno da
procenjijuivrednuju. NBS u postupku restrukturiranja moze birati instumente
ili kombinaciju instumenata kojim bi na najbolji nacin mogli da se ostvare
ciljevi restrukturiranja. Ocekuje se da ce se time znatno doprineti trziSnoj
disciplini (http//www.nbs.rs, pristupljeno 20.04.2020).

Preventivno delovanje i adekvatna priprema banaka, NBS i drugih nadleznih
institucija, Sto je takode karakteristika usaglasavanja finansijske regulative
Republike Srbije sa tekovinama EU, odnosi se na propisanu obavezu za banke
da izrade planove oporavka koji ce se primenjivati u slucaju pogorsanja
njenog finansijskog stanja a radi ponovnog uspostavljanja njenog daljeg
odrzivog poslovanja i odgovarajuceg finansijskog polozaja (http//www.nbs.
rs, pristupljeno 20.04.2020).

Bitno je istaci da je NBS potpisala i multilateralni sporazum o saradnji sa
Evropskim telom za bankarstvo (European Banking Authority - EBA) i nadzor-
nim organima zemalja jugoistocne Evrope. Ovim sporazumom se uspostavlja
okvir za saradnju i razmenu informacija u oblasti kontrole poslovanja banaka.
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Prethodno izlozeni argumenti na polju prilagodavanja institucionalnih kapa-
citeta i zakonodavnog okvira NBS ukazuju na visok stepen kompatibilnosti
nase centralne banke sa standardimai principima ESCB, sto predstavlja dobar
preduslov za brze pristupanje EU, a potom i EMU (Jemovic, Kristic, 2015).

Pored svega navedenog, Srbija nije clanica EU, pa ne moze biti ¢lanica SSM-a
i to je stavlja u dvostruko neugodan polozaj ,niti su lokalne banke u vlasnistvu
medunarodnih banaka sa sedistem u EU predmet nadzora ECB, niti su to banke u
domacem ili vlasnistvu banaka sa sedistem van EU* (Drvendzija, 2015).

Zakljucak

Rad zakljucujemo konstatacijom, a na osnovu svega navedenog, da zajednicki
bankarski sistem u EU treba da podrazumeva nesto vise od nadzora banaka.
Jedino tako bi bilo omogucéeno finansijsko ocelovljenje EU. Dakle zajednicki
okvir za osiguranje depozita bio bi uslov koji dalje treba da osigura jednake
procedure oko toga Sta se radi sa bankama koje ne ispunjavaju svoje obaveze.
U odsustvu ove vrste zajednistva u EU moze se desiti da se novac odliva iz
bankarskih sistema ,slabih” zemalja u banke koje posluju u ,jakim” zemljama.
To direktno, dodatno i proporcionalno slabi one koji su vec slabi. Zato je
potrebno da regulatorni sistem prevashodno bude okrenut podsticanju
ekspanzije uzemljamau kojimaje potrebno podstaci ekonomiju i ogranicavati
kreditiranje u pregrejanim ekonomijama. To, pak, znaci da je nuzno prosiriti
okvir ovlascenjai paletu instrumenata jer u protivnom bez takve fleksibilnosti
i prilagodavanja moze se desiti da ceo sistem deluje destabilizirajuce i da sam
podstice dodatno slabljenje vec¢ ,slabih” ekonomija. Medutim dokazivanje
uspesnosti i efikasnosti konstituisane finansijske arhitekture o kojoj smo
govorili u ovom radu, trazi vreme i identifikovanje ,najbolje prakse”, do tada
rigidnost u primeni propisa moze nanositi velike posledice po kreditiranje,
nenaplativost kredita, afirmaciju krhkosti bankarskih sistema i samim tim i
odrzivost ve¢ oslabljene, politicki konfliktne, konstukcije EU.

Kada govorimo o mestu Srbije u ovoj arhitekturi i vrlo osetljivim meduna-
rodnim ekonomskim odnosima, mozemo ocekivati negativho odrazavanje
na privlacenje perspektivnih investitora u nas bankarski sektor. S tim da
postojece bankarske grupe koje su pod nadzorom ECB mogu biti motivisane
i strategijski usmerene da umanje svoju izlozenost prema trzistima kakvo je
srpsko i koje mozemo kvalifikovati kao malo. U tom smislu izuzetno je vazno
da se nadzor u Srbiji obavlja operativno prema istim kriterijumima kao u EU,
postupno i dosledno prema trenutnim administrativnim, institucionalnim i
regulatornim kapacitetima kao i sa strogim fokusom na razvoj kompetencija
finansijskih eksperata zaposlenih u institucijama cija je nadleznost kontrola
finansijskog trzista i bankarskog sektora.

Medutim, ne mozemo se oteti utisku da e se razvoj regulative u bankarskom
sektoru Republike Srbije prilagodavati u fazama koje ce biti karakteristicne
po rigidnom konstrukcijskom odnosu ,suvereno - nacionalno” na nivou EU.
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Summary: The debt crisis in the European Union is known to be caused by the
interdependence of banking and state financial stability, and, together with
the non-existence of the fiscal union, it has taken on the existential dimen-
sions of the EU projectitself. Under the guise of financial fragmentation within
the financial markets of the Eurozone, and from the aspect of the outbreak of
the crisis, EU member states resorted to national interventions, thus closing
national banking and financial markets, which ultimately resulted in deepened
and stronger structural foundation of the crisis and its economic and financial
consequences. In that context, the Banking Union is the regulatory and insti-
tutional response of the EU after the global financial crisis, about which the
first proposals have found a place in institutional controversies since 2012. In
addition to the key moment and motive for establishing such an institutional
regulatory arrangement, the reason for its creation is more to create a union
thatis connected with the creation of a single market for financial services and
free money circulation, and certainly with the tendency of fuller monetary
integration. However, certain questions which arose remained relevant to
date: whether these established and instrumentalized frameworks, mecha-
nisms and procedures are in fact sufficient; whether the EU banking union,
conceptually designed, really represents banking integration; and whether
the “centralized-common” and “sovereign-national” relationships continued
in the EU financial architecture, the use of the principle “one measure for all”
in the implementation of the Basel Ill, non-inclusion of all types of banks, and
the conflict of emission and supervisory roles of the Central Bank, be a struc-
tural conflict in achieving the desired financial stability, which is the ultimate
goal. In the broader context of the functioning of the EU, financial stability can
also be interpreted as a factor in the survival of the common currency and
the European Union itself, regardless of the intertwined contradictions and
construction conflict.

In this paper, we analyze the functional scope of the regulatory framework
for banking supervision in the EU during the five-year existence to date, and
finally the effects and impact that this framework has had on the regulatory
adjustment of the Serbian banking sector.

Key terms: EU financial regulatory measures, banking, stability.
JEL: G238
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Introduction to Understanding the European Banking Authority

The first banking directive, which was passed back in 1997, established the
principle that the home country (country of origin) is responsible for the
supervision and control of its bank in a country where it operates. Just over
ten years later, another banking directive was passed, which relied on more
liberal conditions for banks to operate globally, which provided that a bank
licensed to operate in any EU country could establish a branch or operate
abroad, without the need to obtain any permits issued by local regulatory
bodies, central banks. At that time, this principle was called the “single pass-
port” principle. Nevertheless, there was still a possibility for the host bank
from another country to implement regulatory measures in case of “public
interest”, which in its essential and formal sense meant that the control was
performed by the “parent bank” and the complete responsibility lay with the
host state. Given that such an institutionalized solution was problematic, the
financial crisis itself, which broke out in the United States, back in 2008, and
spread on a global level, has conditioned the stability of financial markets to
become a priority of the European Union. In the years during the crisis and
immediately after its outbreak and spillover into the EU, regulators have taken
action to preserve financial stability at the level of improving regulations gov-
erning the EU financial sector and strengthening financial sector supervision.
In the early years of the crisis, states provided huge funds to save their banking
sectors. Bank lenders, unlike taxpayers, did not have to bear the cost of this
bailout (Risti¢, Zivkovic, 2018).

Over time, the crisis became a semblance of a vicious circle in which member
state governments were less and less able to help their banks. The deepening
of the problem was also due to the existence of great consequences that the
banking sector caused for the member states. The state of general uncertainty
and, assuredly, the increase in financing costs, was precisely the consequence
of reaching for the funds of bank creditors. Given the bank-centric nature of
the market, the monetary union and the single market have faced a serious
problem (Malis, 2014).

Considering the position of the largest banks (,too big to fail”) in Europe and
beyond, during the crisis, the recent Nobel laureate Jean Tirole pointed out
that all banks that have benefited from direct state support should be faced
with strict regulations (Ristic, Zivkovi¢, 2018). Therefore, the European Central
Bank has since performed the new function of the sole controller of the largest
banks in the Eurozone and is responsible for the stability in the banking sector
and thus for financial stability in general. However, that posed and still poses
the greatest threat to its reputation (Bukic, 2014).

Each banking sector, generally speaking, has a specific role in a country’s
economy. Within the dynamic interaction between instruments, institutions
and the market itself, the banking sector performs functions that are essential
for the economic activity of the country, thus functionally creating a context
for economic growth and development. (http//www.nbs.rs/regulation,
accessed 20.04.2020). This primarily refers to the services of payment, sav-
ings, insurance, loans, risk protection, etc., where the problems in performing
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these functions have a negative impact on the stability of the financial system
and the real sector.

This dynamic interaction of institutions, instruments, service users, markets
and information creates a complex context that must be regulated by certain
regulations that will have the primary goal of ensuring the stability of the sys-
tem in the long run. If we mean financial stability in the context of this paper,
we would referto the claims of Mirjana Jemovic, who says in her PhD thesis: “In
order to preserve and strengthen financial stability, the regulatory framework
should be set throughout the life of financial institutions. As such, it does not
only include ex-ante components, regulation and supervision, aimed at pre-
venting bank failures; but also ex-post components - the last resort function,
deposit insurance and restructuring policy. Although important in different
periods of banks’ operations, only the synergetic effect of all components
together can achieve the preservation and strengthening of financial stability”
(Jemovic, 2016, p.107).

If this is the general backbone of this paper, then we point out that the global
financial crisis at the global level has shown that countries around the world
were unprepared for the crisis and did not have an appropriate legal frame-
work for resolving problematic banks and their operations. Therefore, the
rescue of banks was borne by the taxpayers of the countries worldwide. The
only option available was to choose between conducting bankruptcy pro-
ceedings that carry a high risk of causing systemic disruptions and rescuing
banks using budget or other public funds (http://www.nbs.rs/regulation,
accessed 20.04.2020).

The issue of the ethics of such ventures is a question posed by economic
policy makers, citizens and institutions and related to whether banks perform
important functions, in terms of economy and growth, given that they gener-
ate profits in times of market prosperity for themselves and their sharehold-
ers, while in conditions of crisis and possible losses, they turn to the financial
support of the budget (http://www.nbs.rs/regulation, accessed 20.04.2020).

As banks are the basic mechanism of external financing of companies in the
EU, the banking system, qualified as bank-centric, which we have already
talked about, was fragile and not resistant to financial shocks during the crisis,
stated Sedlarevic (2014).

In support of this, we can refer to the results of endurance tests conducted by
the European Banking Authority (EBA), which showed that the financial mar-
ket of the Eurozone, which was shaken by the debt crisis, should be stabilized.

Risti¢ K. and Zivkovi¢ A. (2018) indicate that banks from 21 countries were
tested at the time, which together represented 65% of the banking sector in
Europe. The tests were designed as a financial check and were to determine
whether the banks had enough capital to withstand the scenario of difficult
economic conditions.

Two scenarios were used, one that took into account current macroeconomic
forecasts and the other that assumed an economic shock. The crisis scenario
predicted a GDP growth of only 0.5% in the Eurozone and a decline in the
European stock market of 15%, as well as a crisis in the real estate market, with
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those banks that do not exceed 5% of share capital compared to their other
assets in “hypothetical” economic conditions, will not qualify to pass the
test. (Risti¢, Zivkovié, 2018). The results of the testing, although the test itself
was not overly strict, show exactly what later resulted in the need for stricter
supervision of banks in the Eurozone, and that is a high sensitivity to shocks.

Generally speaking and referring to the Oxford Handbook on Banking,
translated and published by the Association of Serbian Banks in 2015, we find
a fact that has been recurrently confirmed for years - that financial systems
require well-developed legal and information infrastructure to function well.
The timely availability of quality information is equally important, as it helps
to reduce information asymmetries between loan users and lenders. In this
sense, the empirical results show that the volume of bank loans is significantly
higher in countries where the flow of information is higher. (Demirgus-Kunt,
2015).

According to Demirgus-Kunt (2015), since the establishment of the banks,
there have also been states that regulate them. Although most economists
believe that the role of the state is important in regulating and supervising
financial systems, the degree of such engagement is an issue that is being
actively debated.

Jemovi¢ M. (2016, pp. 107-108) claims that the regulatory role of the state
contributes to the smooth functioning and development of the overall
financial market and in that sense banks are subject to special regulation that
“preserves” solvency, limits entering into risky transactions, protects depos-
itors and enables control of money flows and a fair distribution of financial
resources.

Demirgus-Kunt (2015) argues that supervisors are expected to ensure the
stability of the financial system and to guide banks in their business decisions,
through regulation and supervision. However, given the generally limited
knowledge of officials, the expertise needed to make business decisions
and their tendency to succumb to political and regulatory pitfalls, such an
approach may not be effective. The reasons for the weak regulation of banks
in the pre-crisis period can be found in such attitudes.

However, the crisis showed the weaknesses in the functioning of the unsu-
pervised banking market of the EU, and in the following years, the European
Central Bank took the next steps in establishing the so-called Banking Union,
which can be systematized as follows:
* New rules have been adopted on capital requirements for banks,
as well as for the recovery and resolution of bank problems.
e Stronger prudential requirements for banks, improved protection of
depositors and rules for managing problematic banks have been provided,
* Asingle rulebook has been formed for all financial partici-
pants in the member states of the European Union.

Thus, the crises have indicated a lack of a regulatory framework for bank
resolution at integration levels. That is why the reform of regulations in this
area, especially in the Eurozone, had a double goal, and that was to repair
the consequences of the crisis and create a sustainable political framework
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in the banking of the European Union or the Banking Union, in the long run
(Petrovié, P, Risti¢, K., 2018).

According to Petrovic P. and Risti¢ K. (2018) the legal basis for the formation of
the Banking Union stems from the Article 127 paragraph 6 of the Treaty on the
Functioning of the European Union, according to which the EU Council may, in
accordance with a special legislative procedure, after consultations with the
European Parliament and the European Central Bank, entrust specific tasks to
the European Central Bank, relating to the adoption and implementation of
policies related to the prudential control of credit institutions.

The Regulation on Uniform Rules and Uniform Procedure for Bank Recovery
and Resolution specified the provisions of the Directive applicable to the
Member States of the Single Supervision Mechanism, establishing the Single
Resolution Mechanism whereby Eurozone Member States and other Banking
Union Member States adopted uniform rules and procedures for bank resolu-
tion, as a centralized remediation mechanism managed by the formed Single
Resolution Board. The Board consists of elected members and representa-
tives of national resolution regulators, and which is funded by a centralized
resolution fund. Such a conception has established the existence of a single
supervision and resolution mechanism where key roles are entrusted to the
institutions of the Eurozone and the European Central Bank (Petrovic, Ristic,
2018).

The economic note of the evident need to strengthen the infrastructure
capacity of the Banking Union points to the conclusion that a deeperfocus on
banking is necessary in the European Union. This would mean the enabling
of further strengthening of European economic and financial integration,
regardless of further re-examinations of fiscal and political integration. The
question which we will talk about in the next chapter is that of the scope of
such regulations, because if it is not ,finely tuned” and well balanced, it could
mean the beginning of new problems of financial functioning of the EU and
questioning its further survival (Ristic, Zivkovi¢, 2019; Zivkovié, A. et al., 2019).

The controversy over banking supervision also points to debates about
systemic risk, which to date have largely been reduced to the consideration
of sudden exogenous disturbances, with systemic disturbances having their
source in both the domestic and international environments. The concept of
stability of the financial system is directly proportionally related to the con-
cept of systemic risk, and in that sense, systemic risk refers to the probability
of occurrence of certain negative events at the level of the entire financial
system (Drvendzija, 2015). Itis crucial to point out the above because it makes
a clear distinction in relation to the multitude of (micro) risks that can affect a
particularfinancial institution. The systemicrisk ,lies” in the fact that repetitive
and pro-cyclical behavior of financial institutions can lead to visible changes
in the lending activity and indebtedness of economic agents over time, and
that they are beyond the control of individual institutions and regulators.
According to Drvendzija (2015), the crisis, as well as the period that preceded
it, is an excellent illustration of excessive cyclical fluctuations in the financial
market.
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Overview of Constitutional Aspects of EU Banking Regulations

In the conditions of the global financial crisis, but certainly in the period after-
wards, the existing institutional mechanisms proved to be insufficient and
inadequate for solving the problems of banks that faced serious difficulties in
their operations. Given that they did not provide opportunities for sufficiently
fast and efficient intervention, nor did they optimally provide conditions for
maintaining critical functions in the bank’s operations, the conclusion is that
there was no framework, draft or plan, whatsoever, to preserve the financial
stability of the system as a whole (http// www.nbs.rs, accessed 20.04.2020).

Duetoallthat, the awareness ofthe necessity of the existence of clearly defined
rules and mechanisms according to which we will act in crisis situations has
matured at the international level. At the level of the European Union, in May
2014, this finally resulted in the adoption of the Directive on Establishing a
Framework for Recovery and Resolution of Credit Institutions and Investment
Firms (Directive 2014/59/EU). This Directive entered into force in all Member
States of the European Union on 1January 2015 (http//www.nbs.rs, accessed
20.04.2020).

However, a particular problem was posed by banks and banking groups facing
difficulties, which were operating in several Eurozone Member States, due to
the fragmentation of regulations within national frameworks, which required
coordinated action by several Member States. Undoubtedly, the protracted
financial crisis has slowed the monetary integration of the European Union.
“It has directly and deeply affected the EU financial market, and its combined
effect with the public debt crisis affected the banking system of the Eurozone,
as the central mechanism for implementing the single monetary policy” (Pet-
rovi¢, Ristic, 2018).

The main characteristics of the conception and institutionalization of the
Banking Union in the EU are that at the level of the Eurozone, regulations
related to the supervision of banks’ operations are raised, as follows:
1. Supervision, prudential control;
Resolution and its financing;
Bank deposit insurance;
Breaking the link - a ,vicious circle” - between
banks and national public debt;
5. Basis of a single mechanism for liquidation of banks.

AN

In the constitutional sense, and in accordance with the stated goals of the
Banking Union, we will only mention the key places in the architecture of the
Union: formation of the Single Resolution Fund for the member states of the
Banking Union, establishment of the European Deposit Insurance Scheme
(EDIS), which will be valid for the member states of the Banking Union, and
is mandatory for the Eurozone countries, the Bank Recovery and Resolution
Directive (BRRD), which is valid throughout the European Union, the Single
Resolution Regulation (SRR), which includes a single bank resolution fund
(Single Resolution Fund - SRF) and represents the implementation of the said
directive for the Eurozone and other member states of the Single Supervision
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Mechanism (EuroCommision, 2013; 2014; 2015; Petrovic, P, Risti¢, K. 2018).
The reason for further non-elaboration of these mechanisms is based on the
fact that they were the subjects of previous research by the academic public,
and our goal is primarily to discuss the assessment and evaluation of the
effectiveness of the framework of the Banking Union from the aspect of its
functionality, capacity and scope, which follows below.

Qualitative Assessment of the EU Banking Regulatory Framework

The complex system of coordination of monetary and fiscal policy, as well as
the institutional deficit of integration, influenced the slow adjustment of the
banking system to the circumstances of the crisis. Regulations at the national
level were not adequate to the developments in the banking and financial
markets, which further deepened the crisis, with no effect of the “bank raid”
that is usually manifested in financial crises. It was the reaction of the states to
the first signs of the crisis by strengthening the ,safety net” of depositors, i.e.
by raising the deposit insurance limit that led to the effect of not igniting the
crisis in terms of withdrawing deposits from banks.

Bejatovi¢ (2008, pp. 891-902) points out that state intervention through
recapitalization and bank rescue had all the characteristics of negative
selection. Faced with non-performing loans and their write-offs, as well as
regulatory requirements for the amount of capital, banks resorted to a more
rigorous approach to the credit requirements of healthy clients. Due to these
circumstances, international practice is moving in the direction of adopting
regulatory standards for various segments of the global financial market.
Regulatory standards mean accepting rules, formulated within international
organizations and applied as part of domestic law, based on decisions of the
competent national regulatory authorities.

The problem that had appeared at the time of the constitution of the banking
union, and is still relevant today, is the euro itself, which a certain number
of countries have the option not to accept. The logical whole of the Banking
Union is the Eurozone, due to the single currency, centralized monetary pol-
icy and integrated banking system. That is why it is only possible to constitute
supervision over banks in the field of business supervision, resolution and a
single depositinsurance system. However, the problem may arise when, atthe
request of regulatory authorities, in case they make provisions from revenues
forincurred and expected losses, and to that extent reduce their capital base
and do not have adequate capital to cover losses, banks become insolvent
and cannot maintain business stability in the long run (Petrovi¢, Ristic, 2018,
pp. 234-249).

The Economic and Monetary Union needs a Banking Union to ensure the
efficient transmission of a single monetary policy, better risk diversification
across Member States and adequate financing of the economy. Thus, com-
pleting and further strengthening the Banking Union will strengthen financial
stability by restoring confidence in the banking sector, through a combination
of measures aimed at both sharing and reducing risk (Subara, DZeletovic,
2017).
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In qualitative terms, the regulatory framework can be assessed as having
been established to ensure different national solutions, not to create lines of
disagreement within the banking union, i.e. not to disrupt the functioning of
the single market. The framework also envisages bans on trading in financial
instruments and goods for one’s own benefit, i.e. for the purpose of gener-
ating profit for the bank and therefore rules were established on economic,
legal, management and operational relations between the separated trade
entities and the rest of the banking groups (Risti¢, Zivkovi¢, 2019).

In deciding on the scope of the Banking Union, the prevailing view is that
it must include Eurozone member states due to the stated advantages, but
also be open to other EU member states, which agree to join it, as well as
other states after the accession process. Supervision of banks, even the most
comprehensive, cannot prevent the bank from finding itself in difficulties for a
certain period of time. Risk taking and profit motivation, the two basic levers
of bank investment, and in addition to modern technical means, professional
procedures and modern models of forecasting and evaluation, cannot always
match the market flows in which the bank is located (Subara, Dzeletovi¢,
2017).

From the very beginning, the Banking Union has been facing doubts, fears and
problems. The biggest obstacle in the past, and in the current moment as well,
is the insufficient cooperation of national regulatory bodies, especially when
it comes to politically sensitive institutions. Although the ECB has significant
control capabilities, it still faces limitations in practice. Given that the ECB, as
the sole supervisor, warns of the necessary restructuring of individual banks,
states will not want and will not be able to ignore this, because in that way
they lose the discretionary rights they had had so far. (Malis, 2014). According
to Malis (2014), in order to give that up, mutual funds must be more than
tempting. The fear is that the problems of the banking sector are much bigger
than the ability of mutual funds to solve problems, and that it will not be easy
to convince national leaders to easily agree to such a transfer of sovereignty.
And when that happens, it is inevitable that there will be a conflict between
the ECB, which will have to prove its authority in its new role, and national
regulators (Malis, 2014).

Malis (2014) points to a number of problems in the conceptual functioning
of the Banking Union. First, the complex way of decision-making and the
large number of stakeholders raises fears of slowness in decision-making.
Second, the participation of national representatives does not completely
remove the link between national regulators and their banks. Third, small and
medium-sized banks do not fall under the jurisdiction of this body, while on
the other hand, the formation of a mutual fund will require a period of 10
years, while in the meantime funding will be provided through national funds
and the European Stability Mechanism. Fourth, there is a fear of a potential
conflict of interest between the monetary role of the ECB and the role of the
supervisor. If it does not have sufficient capacity, both institutionally and in full
financial terms, the ECB may be reluctant to show the true state of banks that
would otherwise be subject to restructuring. Fifth, the ECB’s overly expansive
monetary policy can be an instrument to keep these banks in place, in the
absence of adequate mutual funds. And sixth, the biggest challenges are cer-
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tainly those of a political nature, because the European Commission wants
to strengthen everything that means centralized decision-making at the EU
level, with the obligatory limitation of the reach of national institutions (Malis,
2014).

Events of the global financial crisis from 2007-2009 showed that well-con-
ceived deposit insurance will not always prevent the occurrence of a crisis,
and it is an important issue according to Kane E. (2015) to consider the func-
tioning of the deposit insurance scheme in times when there is no crisis. Kane
E. (2015) also points out that non-financial institutions can be just as important
as commercial banks and sources of systemic risk and that they can seek
access to parts of the security network even in normal times. Deposit insur-
ance in its conceptual sense can cause both the behavior of moral hazard
and the bad agency behavior of the regulator. In this regard, Kane E. (2015)
refers to the claims of Minsk from 1977 and his views that ifinsurance agencies
do not evaluate and administer correct deposit insurance, it can influence
and encourage such behavior of banks to take higher risk and choose riskier
portfolios than they would otherwise do in the absence of insurance.

Although the decision to form the Banking Union is an essential and certainly
a long-term decision, and in that sense it is the backbone of strengthening
monetary integration in general, we ask whether giving such vast powers to
the ECB will be the right way to build and further consolidate and strengthen
the already shaky consistency and sustainability of EU integration, especially
when it comes to the legitimacy of the Union’s joint bodies, its leadership, the
capacity of institutions and the crisis of the common currency.

NBS Banking Regulations Approaching EU Regulations

The banking environment and the architecture of banking regulation vary
greatly from country to country. Accordingto Kane E. (2015), the supervision of
financial institutions combines the capacity to observe fluctuations in the bal-
ance sheet values of banks with the capacity to influence managerial actions
in banking operations. Kane (2015) claims that within every country there are
conflicts between regulators and the companies they regulate, between reg-
ulators and politicians to whom they have to report, and between taxpayers
and politicians and regulators that they appoint.

The EU is a textbook example of Kane’s claims, and only as an example does
he state that many European Union countries supervise banks separately
from other financial institutions, and some of them do not. Austria, Germany,
Denmark, Sweden, the Netherlands and the United Kingdom' stand out.
(Kane, 2015). It is therefore an integrated and partially integrated system of
banking and financial market supervision in general.

Generally speaking, a healthy and stable financial system, and the banking
sector in general, is a necessary precondition for a sustainable and develop-
ment-oriented real sector. Banks are the key institutions through which the
monetary policy of the central bank is transmitted.

1 Refers to the pre-Brexit period.
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In that sense, the global financial crisis required a timely reaction of the
National Bank of Serbia (NBS) in order to preserve the stability of the financial
system, and especially the banking sector as its most important and vital seg-
ment. The most important indicator of the aspirations of the National Bank of
Serbia and the strategic commitment of the Republic of Serbia to European
integration was the adoption of the acquis communautaire and, in that sense,
the fulfilment of accession and convergence criteria. On 9 October 2008,
the Republic of Serbia adopted the National Program for the Integration of
the Republic of Serbia into the EU for the period 2008-2012, which showed
its readiness to harmonize its regulatory frameworks related to the financial
sector with the acquis communautaire (Jemovi¢, Krstic, 2015).

In the following pages, we will have a look at the legal and legislative harmo-
nization of the NBS with the financial regulatory in the EU and generically list
the recent and current activities of the NBS. Namely, along with regulatory
initiatives in the field of preserving financial stability in EU countries, the NBS
paid greatattention to harmonizing its financial stability policy with the ESCB’s
financial stability policy. In this regard, in order to preserve and strengthen
the stability of the financial system and improve the function of banking
supervision, the National Bank of Serbia has been working continuously to
improve the regulatory framework and supervisory activities. The process
of supervisory assessment is emphasized, which combines the results of all
conducted supervisory activities aimed at an individual bank. This process is
characterized by the establishment of a single assessment for the bank, and,
if necessary, the undertaking of supervisory measures by the National Bank of
Serbia. Also, the principle of dialogue with banks in case certain irregularities
in operations are identified, division of banks into groups, monitoring of basic
risk indicators, analysis and review of business model, adequacy of corporate
governance, assessment of capital adequacy and liquidity (http//www.nbs.rs,
accessed 20.04.2020).

Special activities of the NBS are aimed at the adoption of legal changes
regarding the restructuring of banks. The aim was to minimize the use of
budget and other public funds in order to preserve financial stability. This
primarily refers to the regulatory tendencies embodied in the concept of the
EU Banking Union.

Therefore, potential losses due to the bank’s failure will be borne first by
the bank’s shareholders and creditors, in compliance with the prescribed
restrictions and protection mechanisms, so that the bank’s shareholders and
creditors will have to be aware of the risk of losses they will suffer in the event
of bank failure. In the restructuring process, the NBS may choose instruments
or a combination of instruments that could best achieve the objectives of the
restructuring. It is expected that this will significantly contribute to market
discipline (http// www.nbs.rs, accessed 20.04.2020).

The preventive action and adequate preparation of banks, the NBS and other
competent institutions, which is also a characteristic of harmonization of
financial regulations of the Republic of Serbia with the EU acquis, refers to
the prescribed obligation for banks to develop recovery plans to be applied
in case of deterioration of its financial condition, and with the aim of further
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improving sustainable business and an appropriate financial position (http//
www.nbs.rs, accessed 20.04.2020).

It is important to point out that the NBS has also signed a multilateral agree-
ment on cooperation with the European Banking Authority (EBA) and the
supervisory authorities of the countries of Southeast Europe. This agreement
establishes a framework for cooperation and exchange of information in the
field of banking supervision.

The previously presented arguments in the field of adjusting the institutional
capacities and the legislative framework of the NBS indicate a high degree
of compatibility of our central bank with the standards and principles of the
ESCB, which is a good precondition for faster accession to the EU and then the
EMU (Jemovid, Kristi¢, 2015).

In addition to all the above, Serbia is not a member of the EU, so it cannot be
a member of the SSM and this puts it in an additionally awkward position:
“Neither the local banks owned by international banks based in the EU, nor
the domestic banks owned by the banks based outside the EU are subject to
ECB supervision” (Drvendzija, 2015).

Conclusion

Based on all of the above, we can infer that a common banking system in
the EU should imply something more than banking supervision. This is the
only way to enable the financial survival of the EU. Thus, a common deposit
insurance framework would be a condition that should further ensure equal
procedures for what is done with banks that do not meet their obligations.
In the absence of this type of community in the EU, money can flow from
the banking systems of ,weak” countries to banks operating in ,strong”
countries. This directly and proportionally further weakens those who are
already weak. Therefore, it is necessary that the regulatory system is primarily
aimed at encouraging expansion in countries where it is necessary to stimu-
late the economy and limit lending in overheated economies. This, in turn,
means that it is necessary to expand the scope of authority and the range of
instruments, because, otherwise, without such flexibility and adjustment the
whole system can prove to be destabilizing and encourage further weakening
of already ,weak” economies. However, proving the success and efficiency
of the constituted financial architecture discussed in this paper requires time
and the identification of ,best practices”, until then, the rigid implementation
of legislature can produce huge consequences on lending, the NPL ratio,
affirmation of banking systems fragility and sustainability of the already weak-
ened, politically conflicted construction of EU.

When we talk about Serbia’s place in this architecture and its very sensitive
international economic relations, we can expect a negative impact on attract-
ing promising investors to our banking sector. However, the existing banking
groups that are supervised by the ECB can be motivated and strategically
oriented to reduce their exposure to markets such as Serbia, which we can
qualify as small. In this sense, it is extremely important that supervision in
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Serbia is performed operationally according to the same criteria as in the EU,
gradually and consistently according to current administrative, institutional
and regulatory capacities, as well as with a strict focus on developing compe-
tencies of financial experts employed in financial market control institutions
and the banking sector.

However, we cannot escape the impression that the development of regula-
tions in the banking sector of the Republic of Serbia will be adjusted in phases
that will be characterized by a rigid, constructivist, ,sovereign - national”
relationship at the EU level.
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