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Pe3nwme:

[loKTopcKa auceptaumja noj HasveBoM “T1pOLECHOMNPaBHM 3HAa4yaj OMLITEno3HaTUX
UMKEHULA U UMHeHWUA  YTBPHEHMX Yy  MNPaBHOCHaXHWUM  CYACKMM  ofnyKama”
NpPeBacxofHO ce 6aBN YNHEHNYHUM MUTakbMMa Y KPUBUYHOM MOCTYMNKY Kako ca acrnekra
JelleHrjama 3acTyrn/beHor MeLLOBUTOr MOZesa MoCTyrKa, Tako 1 ca acrekra pacrpasBHor
WKW CTpaHaykor Mogena, npuxesaheHor 3aKOHMKOM O KPMBMYHOM MOCTYNKY Peny6nivke
Cpbuje un3 2011. rogmHe. OCHOBHM UW/b WUCTpaXKMBaka je Aa npyxu oppeheHe
NPakTUYHO NMpPUMeHMBE OAr0BOPE Ha MUTara N3 HaBedeHe "YnbeHNYHe cdepe” Koja cy
ce U [0 caja nokasuMBasa npobnemMaTUyHMM Yy CYACKOj Mpakcu, a Koja 3axTeBajy
Jpyraunje peLuaBarbe y CKnagy ca HOBOYCBOjeHUM MPOLECHUM MOLEIOM.

MpeameT ucTpaXkusakwa je U [eTasbHa 06pafa WMHCTUTYTA CYACKe KOHCTartauuje
O[HOCHO MojmMa M fAejcTBa OMLUTENO03HATUX W MPaBHOCHAKHO YTBPHEHUX UYMkbeHMLa Y
YHYTpaLlheM, KOMNapaTUBHOM W MefyHapogHOM KPWBWYHOM MpaBy. Y TOM LuU/by
[eTa/bHO je aHa/m3upaHa npakca MehyHapoLHUX KPUBUYHWUX TpubyHana 3a 6uBLly
Jyrocnasujy n PyaHay BesaHa 3a npasuio 94 lNpaBuna 0 NOCTYNKY M [fOKa3uma, Koja
perynuvile hopMasiHO NprMarbe Ha 3HaHe OMLUTENO3HATUX U MPABHOCHAXKHO YTBPHEeHUX
YMkbeHMLA. AHanm3a je nokasasa fa Cy OCHOBHM Mpobnemu Kog NpUMeHe O0BOr
WHCTUTYTa  NPOM3UNA3WAN U3 Hepas/IMKoBawa  YMHEHWYHOr M MpaBHOT,
HEKOH3MCTEHTHOCTY Npakce NOCEOHO Y NOrnesy YecTe NPOMEHe U Pa3INUUTOr TyMayerba
KpuUTepujymMa npuXBaT/bMBOCTM, KOHCTATOBatba MPABHOCHOKHUX YMHEHULA U MUMO
CTpaHauyKe carnacHocTu, npebaumBarba TepeTa [oKasnBama Tj. OCnopaBara Ha 0f6paHy,
YMMe Cy [OBefieHN Y NTake OCHOBHW NMOCTYNaTV NpaBuyHor cyherba.

OBa nuTawa HUCY Morna 6uTU aHanM3npaHa OABOjeHO Of MPob6siemMaTuKe YnkbeHuLa
yonuite U HUXOBOr yTBphHUBaKa Y PasIMuMTUM NPOLEcHUM Mogenvmma. KpuBuyHm
noctynak Cpbuje, ofyBeK 3aCHOBaH Ha MCTPaXXHOj MakKCUMK Koja je nogpasymeBana
[0Ka3HO aKTUBaH Cyf, NMocnefbnx roguHa LOXKMBEO je KOPeHUTe pepopMe MpenackoM Ha
CTpaHayku MOfeN y KOMe CBa [joKa3Ha akTMBHHOCT Npenasn Ha cTpaHke. CX04HO TOMe, Y
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npaBHOr, OAHOCA Npecye npema onTyXou 1 T. CN, Koje 3axTeBajy Apyrayunje o4rosope y
KOHTEKCTY HOBOYCBOjeHOI MpouecHor mMogena. Ilopeg Tora, AeTa/bHO je aHaim3npaHa u
npob6niemMaTnka TepeTa JOKasMBara U NPeTnocTaBkuy, Aocafa HeOBO/bHO pasmarpaHa y
HaLLIOj KPMBUYHOMPOLLECHO] NUTEPaTypU. Y OKBUPY MPaBHCHAXHO YTBPHEHNX YnkbeHULa
o6paheHo je 1 Ha4yeno ne bisin idem, BaHpeAHW NPaBHM NIEKOBO M NPETXOAHO NUTaHE.
HaBefeHa nuTama Cy aHaM3MpaHa Kako ca acrnekra yHyTpallwer npasa v gomahe
CY[CKe Mpakce, Tako M ca KOMMapaTyBHO-NPaBHOr, Mpe CBera aHrn10amepuykor acrekTa,
oyayhv a MHora pellera caga Tpeba nocmarparu y ApyradymjemM KOHTEKCTY pacrpaBHor
nocTynka. Y BeNuKoj Mepu je kopuwheHa u npakca EBporickor cyga 3a 3awtuty

/bYACKMX NpaBa 1 0CHOBHMX cno6ofa, Majyhu y BUay HeroBy KOHTPO/HY Y/ory.
K/byuyHe peun: uukbeHuUe - afBep3vjaHU MOCTynak - MeLOoBUTM MOCTynak -
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TITLE: GENERALLY- KNOWN AND ADJUDICATED (FINAL) FACTSIN
CRIMINAL PROCEDURE

Summary:

Doctoral dissertation about “’Generally Known and Adjudicated Facts in Criminal
Procedure- Judicial Notice’’, mostly deals with facts and factual issues in criminal
procedure, both in terms of mixed and inquisitorial model of procedure, traditionally
represented in the countries of continental Europe, and from the perspective of
adversarial model, that was introduced in Serbia by the CPC of 2011.

Basic purpose of the research was to provide certain, practicaly implemented
answers on these “’factual issues’’, that were showed as the most problematic in the
practice of the courts, and which require a different answers, in accordance with the
newly adopted procedural model. In addition, the subject of research is the institute of
judicial notice, related to generally known and adjudicated facts in Serbian, comparative
and international criminal law. Regarding this, case-law of the International Crimina
Tribunals for former Yugoslavia and Rwanda, related to Rule 94 of the Rules of
Procedure and Evidence is matter of detailed analysis. The research showed that the main
problems in the application of the Rule 94 emerged from unclear distinction between
factual and legal categories, uncertain Tribunal’s jurisprudence that frequently changed
and differently interpreted the admissibility requirements, that judicially noticed
adjudicated facts without the consent of the parties, what resulted in transfer of the
burden of the proof on the defendant, and put under the question the other principles of
thefair trial.

The issue of judicial notice, adjudicated and generally known facts could not be
anayzed separately from the issue of the facts in genera and their determination in
different procedural models. Serbian criminal procedure traditionally based on the
“’principle of truth’” that implies the active judge and passive parties, recently
experienced the radical reforms, transferring to the adversarial model where the parties
have the “’main word’” in collection and presentation of evidence. Therefore, the old
procedural dilemmas like differentiation between facts and law, identity of the indictment
and judgment, burden of proof and presumptions, etc, are analyzed through the lens of

recently adopted adversarial model, adjusted to Serbian circumstances. In the scope of the
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part that deals with adjudicated or final facts, the matter of particular examination is ne
bis in idem rule (or double jeopardy prohibition), extraordinary legal remedies and
pregjudicial question in criminal procedure.

The research is primarily based on case-study method, which sources of data are
decisions of Serbian courts, common-law decisions, ICTY and ICTR decisions as well as
decisions of European Court of Human Rights. In addition to that, comparative,
normative and historical methods of legal research are used as well. The basic purpose of
the research is to provide a comprehensive study of the factual issues in criminal

procedure, and to serve as some kind of guidance for the courts and legal practice.

Key words: facts - adversarial procedure - inquisitorial (mixed) procedure - generally
known facts - adjudicated (final) facts - judicial notice - International Criminal
Tribunals.
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1 MNPEOAMET N LIW/b UCTPAXUBAHKA

MpoknamoBaHN LW/b KPUBMYHOI MOCTYNKa - OTKPUBakbe W KaXaBare
YUMHMNALAa KPUBUYHOT AieNa, ca jeiHe U 3aluTuTa HEBMHUX ca Apyre CTpaHe, yBeK je n
cByaa 6uo nctu, 6e3 0b63mpa Ha BpeMe, MeCTO, UCTOPUjCKe OKONTHOCTK, npuxBaheHy
NLeonornjy v [ApYLUTBEHO-MOMNTUYKE npuavke. 3a OBOr MpoOKIaMoBaHOr U
YHUBEP3a/THO MPUXBAT/LUBOT L/ba KPWjy Ce 1 HaCcTOjarba CBake, Na 1 CyACKe BMacTu
[a 06e36e1 1 0fpXM MOBEPeHe jaBHOCTM Y CBOje O4/TyKe U Y CBOj pag. Ctora theHe
O4JlyKe Mopajy OuTW WCnpaBHe, OfpaXkaBaTW MOpPa/iHE CTaBOBe 3ajefHuLE W
[OMPUHOCUTN LUW/bEBUMA KPUBUYHOMPaBHe 3awwTuTe. EdmkacHa KpvBMYHOMpPaBHa
3alTuTa No NorMuM CTBapy nogpasymeBa eUKacHO MPOHAAKEHE U KaKHaBare
YUMHMNALA KPUBMYHKX fena, WTO OMneT MpeTnocTas/ba YTBphMBake OHOra LiTa ce
[lecnsio y CTBapHOCTMU.

YTBphEeHO UMbEeHNYHO CTakbe MPesyc/oB je 3a NMPUMeHy npasBHe Hopme. [a 6u
npaBHa HopMa 6u1a NCNpaBHO NPUMEHEHa, @ CAMUM TUM U KPUBMYHO MPaBo BPLLM/IO
CBOjy 3alUTUTHY (YHKLUKM]jY, HEONXOAHO je [a Ta YMHEeHWYHa no3aauMHa O6yae
aflekBaTHO yTBpheHa. Y TOM CMuUC/ly Ce ca npaBOM WCTWYe fa ce npaso paha w3
ynrbeHnua (lus ex facto oritur), ga cy 4ukbeHWLEe "OCHOBHM MOjaM KpPUBUYHOT

I'IOCTyI'IKa”,l fa je "cpx cBakor cyherba yTBphuBare UnkeHuLa, jep 6e3 tera Hema

npumeHe npaBa”,2 [1a KPMBMYHM NOCTYNaK HUje HULWTa ApYro A0 "yMeTHOCT b6apaTtarba

yneHnLama”,® fa "nocToju jacHa HepaBHOTeXa W3Mely Teopujcke MpeoKynavuje
MPOLECHMM NpaBuAMMa W MPakTUYHE PeaslHOCTW Y KOjoj AOMWHMpa YTBphuBarbe
umwennua”.* Vako Hajsehum f[eo BpemMeHa M Hamopa Yy MOCTYNKY OAnasn Ha
NPUKyn/bakbe, U3HOLLEHE, MPOBEpaBae M OLEHY [0Kasa KOju Ce W3BOAE Y UW/by
yTBphMBama uUutbeHML, YNpaBo Cy CaMe YukbeHUUe Te Koje 3ajajy HajsuLle
notewlkoha Kako nNpaBHOj TeOPWjU, Tako W Mpakcu. [uTawbuma HUXO0BOr

feduHucarba, oapehunsarba Koje je YNHEeHULE HEOMXOLHO YTBPAUTH, TepeTa HX0BOr

1 M. Mpy6uiua /1980/: UnHeHNYHO CTarbe y KPUBUYHOM NOCTYNKY, APYrO AOMYHEHO 1 U3MEHEHO
nsgawe, ViHgpopmatop, 3arpeb, cTp. 2.

2 B. hyphuh /2013/: "YTBphnBarbe UnbeHMLA Y KPUBUYHOM NOCTYNKy”, MpasHa pujey, 6p. 37,
Yapyxewe npasHuka Peny6nuke Cpricke, bawa Jlyka, 486.

3 W. Twining (ed.) /1983/: Factsin Law, Franz Steiner, Wiesbaden, ctp. 14.

* P. Roberts , R. Zuckerman /2010/: Criminal Evidence, 2™ ed., Oxford University Press, cTp. 127.



[l0Ka3MBara, pas3/vKoBaka YMHEHWUYHOT M MpaBHOr W C/. MPOLECHa Teopuja je
noceBeTWNa HefOBO/bHO MaXHe, LUTO OMeT JOBOAM A0 BeOMa HeyjefHauyeHe rnpakce
Koja ce ca "4YnMkeHNYHUM NpobieMnuma’ cBakoLHeBHO cpehe.

Wako je npoknamoBaHu LWb KPUBUYHOI MOCTYMNKa CBYAa UCTU (KaXKHaBahe
YYMHMUaUa W 3awTuTa HEBUHWX) PasINYMT  KPUBUYHOMPOLECHW CUCTEMM Ce
pasnnKyjy y nornefy HadMHa Ha Koju ce fonasv Ao tor uwba. OCHOBHe pasfvke
Hasiase Ce ynpaBO Yy TO] UMHEHWUYHO] Cepu: HauMHa Ha KOju ce fAonasn Ao
YMHEHNYHOT OCHOBa Npecye, YMkeHULa Koje ce yTBphYyjy, cybjekata Koju ux
[0Ka3yjy 1 CHOCe Mopa/iHy 1 NpaBHY OArOBOPHOCT 3a NUCMPaBHOCT Mpecyze.

Y TOM nornegy TpaguLMOHa/IHO Ce MpaBW pas3nka Ha agsep3vijaiHi Unu
pacrnpaBHM Mogen, npuxeaheH Yy ApyaBama aHr/ioamepuykor npasHOr nogpydja v
MELLUOBUTM WAN UCTPaXHW Mogen npuxsaheH Yy eBPOKOHTUHEHTa/IHOM MpPaBHOM
Kpyry. Yecto ce, MocebHO Yy aHrnoamepuykoj NUTepatypu, Kao K/byyHa pasfnka
n3mehy OBMX MOfena HaBOAW Ta fa Ce aHr/ioamepuyky, afiBep3njasiHu MocTynak
cXBaTa Kao Crop ABa paBHoMpaBHa Cy6jekTa npej HenpucTpacHUM apouTpom (Mogen
cnopa), [AOK Ce MeLOBWUTK, €BPOKOHTUHEHTa/IHW MOCTyNaK, Koju ce Yy
aHr10CaKCOHCKO] MTepaTypy yrnaBHOM O3Ha4yaBa Kao MHKBM3WTOPCKW, LOXKMB/baBa
Kao Mofen cnybeHe uctpare y KoOMe AOMUHMPA Hadveno ytephuBarba matepujaiHe
ncTuHe.”

Mogen NocTynka Koju Texu "MaTepujaiHoj UCTUHN" KapaKTepuLle CrpoBohere
jefHe cnyxbeHe mcTpare y Kojoj ce yTBphyjy CBe MpaBHO pefieBaHTHe UMHEHMLE,
AOMMHauMja cyaa y AOKa3HOM MOCTYMKY, HeBe3aHOCT JOKa3HUX npegsiora 3a ogpeheH
POK, MOryhHOCT M3HOLUEeHa HOBMX YMHEHMLA Y CBaKOj (hasn NocTynka, MoryhHocTt
KOHTPO/Ie U MCMnpaBKe MOrpeliHo YTBPHeHNX YnkbeHMUA Of CTpaHe ApyrocTeneHor
cyda v ci. Y mofeny crnopa, ca fpyre ctpaHe, cBaka CTpaHa MpuKyn/ba [oKase Yy
CBOjy KOpWUCT, CyjA je [OKa3HO nacvBaH [AOK CTpaHKe AOMWHUPaAjy AOKa3sHWUM

MOCTYNKOM, yTBphYje ce camo OHe YMHEeHULE Koje cy Mehy cTpaHKama CNopHe na je

® Mogeny Ha Criminal procedure as a dispute and Criminal procedure as a Searching for a Truth npsu
je noctaemo cyauja Ll. ®peHk 1973 roguHe v of Taja ce pefoBHO cpehe, NOCE6HO Y aHrI0CaKCOHCKO]

nuntepatypu. Buam: J. Frank /1973/: Courts on Trial- Myth and Reality in American Justice, Princeton

University Press, New Jersey.



caMMM TUM 1 Behn 3Hauaj Npu3Harba KPpUBKLE U CTPaHAYKe carfiaCHOCTW Yy nornegy
ofpeheHnX YneHnLa.

Ca HacTaHKOM MefyHapoAHUX KPMBMYHUX TpubyHana u MehyHapogHor
KPMBUYHOI Cyda, CBe BWULLE Ce TOBOPW O HacTaHKy Tpeher "XubpugHOr wuam
KOMOVMHOBaHOr MoOJena MoCTynka® KOju KapakTepuwle Ccnyk6eHa wuctpara Wu
afBepavjanHo cyherwe.® KpuBnuHOMpoLeCHe pedopme ChpoBedeHe MOCeANX
roguHa y ppxasama 6uBLlle Jyrocnasuje My WCTOYHOEBPOMCKMM [JpyKaBama
npunagH1uaMa Hekafallkber COBjeTCKOr 6/10Ka, Y BE/IMKOj Mepy UX Npubnvmxasajy
0BOM "XMOPUAHOM” MOZeNy MapTUKYNapHOr CTpaHaykor nocTynka. 3a pasnky of
TUMWYHOT afBep3njasIHOr MOCTYMNKa Yy KOME CBaka CTpaHKa MpuKyn/ba M U3BOAU
[l0Ka3e y CBOjy KOpWUCT, 0Baj (NapTWMKynapHO CTpaHaykm) MOCTYMaK KapakTepuiue
cnyx6eHa, Ty)XKnnayka uctpara, y Kojoj ce npuKkynsbajy 4oKasu Kako Ha LUTETY Tako K
Y KOPUCT OKPWB/bEHOT, OACYCTBO MOPOTE, fOKa3Ha nacvsu3aumja cyaa v joMuHaumja
CTpaHaka y f,OKa3HOM MOCTYMKY.

3aKOHMK O KpvBMYHOM nocTynky Peny6bnuke Cpbuje n3 2011 roguHe
(3KIM/2011)" npekupa ca AeLEHWjCKOM AOMWHALMjOM WCTP@KHE MakCUMe M Hall
KPMBUYHWM MOCTYnaK Npubamxasa OBOM pacrnpaBHOM Mogfeny. HasefeHa peopma
aKTyenu3yje HU3 nuTawa M3 OBe UWMHEHWYHE Cepe Be3aHe Mpe CBera Ha Kpyr
ynkbeHnUa Koje he ce yTBphuBaTM M TEPeT HMXOBOr [0Ka3MBarba, Pas3/IMKOBaHe
YMHEHMYHOT 1 NPaBHOT, OMCer Y/keHNLA Koje He Tpeba foka3ueatu 1 ci. OCHOBHY
UMb UCTpaXMBarwa je Aa Mnpyxu ogpeheHe MpakTUYHO MpPUMeEHVBE OArOBOPe Ha
nMUTawa W3 HaBefeHe "YMEeHWYHe Ccdepe” Koja Cy ce U [0 caja NokasuBaia
npobnemaTM4yHMUM Yy CYACKOj MpPaKCcu, a Koja 3axTeBajy Apyrayunje pellaBare y cknagy
ca HOBOYCBOJeHWUM MPOLECHUM MOZE/IOM.

OcHOBHa KapaKTepuCTUKa aHr10amMepuykor afBep3njaHOr MoOfena w3 Koje
npousuiase MHOre fApyre KapakTepuCTWMKe, jeCTe MOCTOjarwe flanyke MopoTe Koja
camoCTa/iHO oA/lyyyje 0 KpuBuum. CTpaHauku Mofen NocTyrnka y KoMbuHaumju ca

MOPOTHUM CyhereM 3axXTeBa W jacHa NpaBu/ia CTPaHAUYKOr HaJMeTarba U3PaKEHA KPo3

°r. Weigend /2011/: "Should we Search for Truth and Who Should Do 1t?*, 36 N.C.J. Int’l L.&Com.
Reg. pp. 389-415, J.D. Jackson /1988/: >’ Two Methods of Proof in Criminal Procedure®, The Modern
Law Review, Val. 51, No. 5, Sep., pp. 549-568.

" Cnyx6eHn rnacHuk Peny6avke Cpbuje”, 6p. 72/2011, 101/2011, 121/2012, 32/2013 1 45/2013.



nocebHa npaswusia 0 [0OKa3nBawy, Koja Cy MpeiMeT u3ydyaBara NocebHOr "AoKasHor
npasa” (Law on Evidence). OBe oapenbe npeTeXXHO CafpXke npasusia 0 TOMe Koje ce
YMHeHMLE [0Ka3yjy, Koja je CTpaHKa fy)KHa wWTa Aa JOKaXe M N0 KOM AO0Ka3HOM
CTaHJapay, Koju ce [0Ka3n CMejy KOPUCTUTM W npasuia O HUXOBOM M3BOhHewYy. Y
Be3s C TUM, a Of MOCeOGHOr 3Hayaja 3a Hawy TeMy je WHCTUTYT T3B. CYACKe
KoHcTaTaymje (Judicial Notice) koju omoryhaea fa ce ofpeheHe YMkbeHWLE CaMo
KOHCTaTyjy 1 6e3 [oKa3uBatba M W3HECy npeg nopoTy, Kako 6u Mx mmana y Buay
NPUANKOM Ofny4dMBarba. Ped je 0 unkbeHnLama Koje ce cmatpajy onwTeno3HaTum Ha
TEPUTOPU)U 3a KOJY je CyL Hag/ieXxaH Uamn ce /1ako Mory YTBpAWUTW YBUAOM Y U3BOpe
ymja ce NOY3LaHOCT He AOBOAM Y MWTaHe, Kao LUTO Cy mane, peyHuun, 3BaHWYHU
METEPO/IOLLIKM U3BELUTAjN W CA.

Mako y cB1M caBpeMeHUM cucTeMuMa 6e3 063Mpa KOM Kpyry npunaganm Baxu
npaBWo fa Ce OMLITENO3HaTe YMkbeHULEe He LOKasyjy, OHe Ce Ha pas/InyuTu HauuH
"yHOCce” Y AoKa3Hy rpafy y UCTPaXXHOM 1 Y pacrnpaBHOM Mogeny. Kako y cTpaHauykom
MOCTYNKY CyAuja CBY foKasHy rpahy 3a og/lyunBare 0 KpUBMLM Mo npasuny gobuja
0f1 CTpaHaka, NpaBusIo je Aa Ce CTpPaHKa KOjoj OMnLITeNo3HaTa YnkbeHULa nae y npunor
M U3PUUMTO Ha kY MO030Be, a Jpyra CTpaHa Ce MOXe YCNPOTUBUTU HEHOM
"KOHCTaTOBaky” MNpPe Hero LWTO Ce TakBa YMHEeHWUa W3Hece npeg nopoty. Y
NCTPXHOM MOZeNy, 3a pasfinKy 0f Tora, U3y3rMare OMnwTeno3HaTuX YnkbeHnua uns
[l0Ka3He cdepe je UCK/bYUYMB npeporatme noctynajyher cyamje Koju Kao rocrnogap
"[oKa3HOr nocTynka” ogpehyje koje he ce ummwbeHuue yTBphmBaTM N Koju he ce
[0Ka3u NU3BOAUTU Y TOM LU/bY.

WHCTUTYT CyACKe KOHCTaTauuje npeyseT je U of cTpaHe MehyHapoaHMX
KpMBUYHUX TprbyHana 3a 6veLly Jyrocanasujy u PyaHay 1 10 y "NpoLUInMpeHOM BULY"
jep u3 cpepe [oKa3MBara Mopes OnTENno3HATUX UCK/bYYYjY U UYMHEHULE KOje cy
MPaBHOCHAXHO YTBPhHeHe y HEKOM APYyrom noctynky npeg TpubyHanom. OCHOBHU
MOTUB 3a YBOhEeHEe M eKCnaH3njy 0BOI MHCTUTYTA je Ha Nosby eukacHOCTH, byayhn
Aa ce nocTynum yop3aBajy enMMrMHUCaHeM NOTPebe 3a A0Ka3nBaweM BeMKOr 6poja
ymibeHmua. Ca gpyre cTpaHe, MpYMeHa OBOI MHCTUTYTA Y XalUKOj jypUCTpYAeHUMju

npeaMeT je MHOTMX KOHTPOBEP3W, TMOYEBLIM Of LUMPOKOr Tymadera MNojMa



"HOTOPHOCTW” Ma A0 npebauyvBarba TepeTa [OKasnBarba Ha OKPUB/LEHOT Y Cryyajy
KOHCTaTOBaka NPaBHOCHaXXHO YTBPHEeHUX YnbeHnLa y ApYrM nocTynumma.

UnreHunue yTBpheHe MpaBHOCHKHOM MpecyfoM cmartpajy ce "MCTUHOM” 'y
cmucny res iudicata pro veritate accipitur, anM UCTMHOM Koja MMa o06aBe3yjyhe
[iejCTBO CaMO Yy Morsie[y CTpaHaka y KOHKPETHOM MOCTYNKY, Y CMUCY MOryhHOCTM
n3puarba nNpaBHe Mepe WK caHKuuje 1 HeMoryhHOCTU NMOHOBHOI BOfeHa NoCcTynkKa
"0 uctoj cteapn” (ne bis in idem). MefyTum, NpaBHOCHXXHO YTBPhHEeHe YntbeHuLe Y
JeLlHOM MOCTYKY, NPOTWB jeflHOT OKPWB/bEHOI, HE MOTY Ce KOPUCTUTM Kao [OKa3 Yy
[PYrom nocTyrnKy NpoTWB LPYror OKpuB/beHOr, Oyayhu aa 6u HUX0BO Kopuwhere
(haKTUYKN 3HAYM/IO [OHOLLEHE MPecyfie Ha OCHOBY YWMHEHWLA KOje cy yTBpheHe y
MOCTYMNKY Yy KOME OKPVB/bEHWM W HUje YyyecTBOBao! Yak u y MpeueseHTHUM
cucteMuma, npelefeHTHO [ejCTBO UMajy camo MPaBHU 3aK/byyln U Tymadewa, 40K
Ce YMbeHuLama HKaja He [aje TakaB 3Hayaj. 3aCHVBare MNpecyie Ha YnkbeHuuava
Koje cy yTBpheHe y HEKOM ApYyroM MOCTYMKY 3Hauyuno 61 KpLuekwe OCHOBHMX Mpasa
OMTY)KEHOr, Mpe cBera npasa Aa My ce Cyau y NpUcycTBy 1 Aa HernocpesHO UcnuTyje
CBeflOKe Ha rnaBHOM MPeTpecy 1 U3BOAN pyre LoKase.

"MMpowmpeHo” [ejCTBO MPaBHOCHAXKHOCTU Y MOCTynuMMa npeg mehyHapoaHUM
KPMBUYHUM TpubyHaMMa npasga Ce TuMMe LWTOo BehuHa npegmerta fenv UCTY
NCTOPUJCKY W UMHEHWYHY NO3aAMHY Ma je HenoTpebHO Te uUMHbeHWLEe W3HOBA
yTBphHMBaTN Y CBAKOM HOBOM NpeaMeTy, MPOTUB CBAKOT ONTY)XXeHor. OBakaB Pe3oH je
OCHOBaH aKo Ce NpPVMekbyje Ha HaYMH Ha KOju je MPBOOMTHO MPUMEHMBAH Y XaLUKO]
Mpakcu 1 No KOMe je carfiiacHoCT 06e cTpaHe 6usia HeonxoaH MpoLEeCcHN NpeLycrios
3a HefoKa3mBatbe UMHeHMLA KOje Cy MPaBHOCHAXHO YTBphHeHe Y HEeKOM [pyrom
npeameTy. MehyTtum, ca nopactom 6poja npegmeTra W cBe Behum 6pojem
MPaBHOCHXXHUX Mpecyaa Bpno 6p30 ce OAycTasio Of OBOr Yycnoea LWITO je
pes3ynTupaio TUMe fa Ce MoJsia3n Of, MpPeTrnocTaBKe TayHOCTU YWHEHWLA KOoje Ccy
MPaBHOCHAXXHO YTBPheHe Yy jeaHOM MpeaMeTY, a ONTY)XXeHOM Ce KacHuje Ha cyhewy
[03BO/baBa [a MX OCropasa, LUTO je (DaKTMUKW [0Beno A0 npebauvBarwa Tepeta
[l0Ka3nBara Ha OMTYXKEHOT U H13a APYryX MPOLECHNUX "CneLmgpuyHocTn.

MpeameT ncTpaxknsara je 1 feTa/bHa 06pasa nojMa 1 AejcTea OnwTeno3HaTUX U

MPaBHOCHXHO YTBPHEHWX UMtbeHMLA Yy  YHYTpallkbeM, KOMMapaTUBHOM U



MefyHapoLHOM  KpMBWYHOM npaBy. JefjaH O UWbeBa UCTpaXuBaba e
cucTemMaTn3oBaHa CTyAmja MpPoLeCcHONpPaBHOr [ejCTBa OBUX UMHEHULA U MHCTUTYTA
"CyAcKe KOHCTaTtauuje”, gocaga HepasmaTtpaHor y gomahoj nuteparypu. OBa nuTarma
He MOry ce rnocmatpati OfBOjeHO 0f Npob6riemMaTuKe YMkeHMLA YOMLTe U HUX0BOr
yTBphMBara y pasinynMTM MpPoLecHUM MoAenumMa. Mako ce yTBphuBambe YnkbeHunLa
Hajuelwhe pa3marpa Kpo3 Mpu3My HUWXOBOI [OKas3vBaka M [0Ka3HUX CpencTasa,
npobnemaTnka caMnx JokKasa 0CTaje BaH JoMalliaja Haller UcTpaxmsara, byayhu ga
Ce CcaM WHCTUTYT CYACKe KOHcTatauuje cmatpa anTepHaTUBHUM  HaYMHOM
[l0Ka3nBara MPaBHO PefieBaHTHUX YMHEHWLA- OMLITEMNO3HATE YMHeHULE Hajyelhe
CMy)XXe Kao [0KasHe UYMkbeHuLe-uHAMUMje Koje JonpuHoce YTBphuBaky OANYYHMX
YnkbeHMLA.

MocebaH akugeHaT ce cTaB/ba Ha MPOMEHe A0 Kojux he Aohun y 0BOj "YMHEHWUYHO]
chepn” y KOHTEKCTY HOBOT 3aKOHMKA O KPMBMYHOM MOCTYMKY MPETEXHO 3aCHOBaHOT
Ha pacnpaBHOj MakCUMK, Ta je 3a OYeKMBaTU "akTyenmsaumjy”’ CTapux NpOLECHUX
AMneMa Kao LITO CY pPas3/IMKOBake UYMHEHWYHOr M MPaBHOM, MUTakbe WAEeHTUTETa
npecyge v ontyxb6e, nuTare Mpu3Hakba OKPUB/LEHOI U CTpaHayke CarnacHocT y
nornegy oppeheHux YnmmweHuUua n T. ci. lNMopes Tora, MOry ce OYeKMBaTU U HOBM
"npouecHe un3a3oBe” ca KojuMa he ce npakca cyoyaeaTW, Be3aHM Mpe CBera 3a
npobnemMaTnKy TepeTa [oKasuBakwa, Aocafa HefOBO/bHO pasMarpaHy Yy HaLlloj
KPMBUYHOMNPOLIECHO] IMTEPATYPM.

b nctpaxueamwa je fa, nonasehn of aHanuse noctojehe npakce, Npy>XvMmo
ofpeheHe MpakTMYHE CMepHWLE 3a pellaBakbe CTapux W "HOBOOYEKMBAHMX'
MPOLECHUX AWNeMa Be3aHe 3a OBY, BEUMTO CMOPHY YMeHUYHY cepy. HapasHo, 1
HaKOH Tora he ocTaTtu joLl MHOro OTBOPEHUX MuUTakba, a/in Hagamo ce aa he oBaj pag,
Makap ¥ Kao MOACTWMLAj 3a KPpUTKKY, Y oapeheHoj mMepu LOMPUHETU pasjallmerby
HaBeeHNX HefoyMuLa, eBeHTYasIHOj N3rpagmmy 60/bUX U "NPaBUYHNjUX" NPOLLECHUX

peLlera 1 yjeiHa4eHNjoj Npakcu.



2. TEPMWHOJIOWKA TTIPOBJIEMATUKA

MpeBohere Has3MBa CTpaHMX UHCTUTYTA KOjU HeMajy "naHfaH” y gomahoj npakcu
yBeK M3a3nBa Be/iMKe TePMUHOJOLLKE Hefoymuue na HU MHCTUTYT Judicial Notice
HUje n3ys3eTak y ToM norneay. Y lNMpasuavmMa o NocTynky v gokasmma MefyHapogHor
KpMBMYHOI TpubyHana 3a OuBWY Jyrocnasujy, OBaj WHCTUTYT je MNpeBefeH Kao
"(hopmanHo npuMarbe Ha 3Hawe (npasuno 94). Pey je 0 uMmbeHMLaMa Koje
npeTpecHo Behe M 6e3 [oKasuBarba "NMpMMa K 3Hawy' UM MOXE WX KOPUCTUTU
MPUINKOM [JOHOLLUEHA OL/YKE.

OBaj MpeBOf je aflekBaTaH Kafja Ce MMa Yy BUAY He-MOPOTHW MOCTYMaK npeg
TpnbyHanMma y KOMe UCTO OHO Behe Koje of/1y4vyje 0 KpMBMUM 04JTyuyje U 0 TOMe da
NN ce ofpeheHe YnNHeHWLEe MOTY CMaTpaTy OMNLWTENO3HATUM U [a I YnkbeHNULE Koje
CY MPaBHOCHaXXHO YTBpheHe Yy HEKOM [pyromM MOCTYMNKY UCMyHaBajy CBe YC/l0Be Aa
ce He [okasyjy MnoHoBOo. MehyTvM, y MOPOTHUM CUCTEMMMA W3 KOjUX je OBaj
WHCTUTYT 1 NOTEKAO, HEroBa CYLUTMHA je HELTO Apyraynja, 6yayhu ga je akueHat Ha
TOMe fa cyauja npoueHu fa nu ce oppeheHe uUukbeHuue Mory cmaTpartu
OrLITeno3HaTMMa, Kako 6y NopoTH HaIOXMO Aa UX UMa Y BULY NPUINKOM LOHOLLEeHa
Of4J1yKe.

CywTnHa je fakne fa ce OBE YMHeHMLE WU3HECY Mnpes nopoTy, MUMO peLoBHOr
[IOKa3HOr MocTynka. Y Ty CBpXY, CyAuja X MUCMEHO KOHCTaTyje Ha pounwTy Koje
MPeTXO04M MOPOTHOM Cyhewy, 3ajeflHO Ca OHUM YMHEHMLAMA KOje HUCY CMopHe u
KacHuje ynosHaje NMOPOTHMKE ca HUXOBOM cagpXuHom. CTora je AOHeK/e jaCHUju
OyKBanaH NMpeBoj 0BOI MHCTUTYTa Kao "Cy/[CKa KOHCTaTaumja” nako je u 0Baj Aaneko
0f, caBpLueHor, 6yayhu fa MoXe nofgpasymeBaT MHOMO Tora - ()akTU4KW CBe OHO
LTO CyAmja KOHCTaTyje TOKOM MOCTynkKa, 6uno nucMeHo, 6uno ycmeHo. W3 Tor
pas/nora Ha caMOM MOYETKY HEOMXOAHO je yKa3aTu Aa nof TUM U3pa3oM Y 0BOM pagy
nogpasymeBaMo MCK/byumBo MHCTUTYT Judicial Notice, an Kako je m3pa3 Koju ce
KOPUCTU Y XalKOj JypuCnpyLeHUMju [OHEKNe MO3HATUjXU HawWUM MpaBHULMMA,
napanenHo hemo ce CnyxuTn ca 0ba TepMUHa - (POPMATHO MPUMarbe Ha 3Hakbe U
CYACKa KOHCTaTauuja KOpWUCTe Ce Kao CMHOHVMMW W 3anpaBO O3HayaBajy aHrso-

amepuyky nHctutyT Judicial Notice.



CnnyHa je cuTyaumja u ca npesohersem TepMmuHa adjudicative facts u legisative
facts. Pey je 0 jegHO] 0f OCHOBHWMX MNofena YukbeHWUUA Yy aHrf0amepuydknm
CUCTEMMMA, YC/IOB/bEHA MOAE/IOM  HAL/MIEXHOCTM Ha  lauyky Mnopoty Mu
npoecnoHanHor cyaunjy. Kako nopota npuivkom AOHOLLeHa O4/lyKe O KpYBULU
Haye/HO OofNyyyje O uUMkbeHuLama, HacTaje npobrnem noasoheHa opfpeheHnx
UMHEHMLA MOA YOMLITEHe MpaBHE KaTeropuje Kao LITO je "ApcKo M 6e3063MpHO

MnoHallake ",

HMCKa nobyaa”, "onacHO opyXje” 1 CA., Ynje je TyMayere Heonxo4Ho
fa On ce yTBpAWIO fa N je ONTY)XeHW KpuB uau He. [MpenywiTare Nanykoj,
HacymuLe 13abpaHoj MopoTu Aa Of ciyyaja [0 Cly4vaja Tymadu HaBefeHe NojmMoBe
[0BENI0 6V [0 BENMKUX HEYCKNaheHOCTW Y Mpakcu, a caMum TUM U HejeflHaKoCTu
ONTY)XKEHNX Npef 3akoHOM. 360r Tora je v yBefleH nojam T3B. legidative facts, kako
6u ce npotecnoHasHOM Ccyauju omoryhunno HHUXO0BO TyMauekre Yy CcKlagy ca
AoTafawbom npakcom. CynpoTHo Tome, adjudicative facts npefcTtasbajy UntbeHMLE
y CMuC/y "MnojaBa Yy CTBApHOCTW' KOje CYy CMOPHe Yy KOHKPETHOM Cnyuajy.
OnwTeno3HaTe YnkbeHULE Koje ce CYACKM KOHCTaTyjy MOry crnajatu camo y OBY
apyry kateropujy adjudicative facts. ¥ HegoctaTky ageksaTHoOr gomaher TepmumHa,
HaBeZleHe NojMoBe MPeBOAVNEMO Kao IerncnaTuBHE WM 3aKOHCKE U afjyANKaTVBHE
nnun npecyhyjyhe unmeHmnLe.

Y Besu C TUM HeOonxoA4HO je AaTu jow jefHY HarnomeHy. [paBuna NocTynka u
[oKasmBawa MefyHapoAHUX KPMBMYHMX TpubyHana paheHa nog LOMUHAHTHUM
amepuyknmM ytuuajem, Takohe kopucte TepmmH adjudicated facts kaga rosope o
(bopMasIHOM npuMaky Ha 3Hawe Mo npasuny 94 bB. Mehytum, Aok ce y
aHr10aMepuyKoj NnTepaTypn Taj nojam OAHOCU UCK/bYUMBO Ha YMHEHULE Y CMUCITY
rnojaea y CTBapHOCTM, KOje Cy NpefAMeT criopa Y KOHKPETHOM MOCTYMKY (roBopu ce 0
afljyAMKaTMBHUM YMHeHULaMa Yy cajallkbem BpeMeHy- adjudicative facts), no
npasunmma TpubyHasa 0Baj Mojam ce 04HOCK Ha npecyheHe YnbeHULIE, OHe Koje Cy
Beh yTBpheHe y HEKOM ApYyrom MnocTynky (KopucTu ce npowuno spemMe- adjudicated
facts, gakne ped je o "yTBpheHMM” nojaBama Yy cTBapHocTM). Ctora hemo Kkop
pamaTparba Xallke jypucrpydeHuumje KOPUCTUTW  TepMUH  rnpecyheHe  wam

MPaBHOCHAXKHO YTBPhEHe UMbEHMLIE, MAKO Ce U HeMy MOTy AaTi ofpefjeHe 3aMepke.



TepMUH "NMPaBHOCHXKHUX" YMHbeHMLA Ca Pa3/ioromMm Huje yobuuajeH Yy Halloj
NATEpPaTypu jep UUHEHWLE Kao MojaBe Yy CTBAPHOCTM W He MOry mnocTatu
npaBHOCHaXHe (OHe Cy ce [ecune WAK ce HUCY Aecusie Ma wTta cyf WaM Guno Ko
APYyrM MWUCAMO O TOME), NPaBHOCHaXKHA MOXKe MOCTaTu caMO OA/lyKa Koja je Ha
OCHOBY HUX AOHeTa. Kopuwherwe OBOr TepMUHa je onpaBAaHO jeauHO umajyhun y
BUAY OKOJTHOCT fa Ce UMHEHUYHO CTarbe YTBPHEHO NpPaBHOCHAaXXHOM OfJTYKOM BuLLe
He MOXKe MerbaTu, ain [OK NpaBHOCHaXKHA Mpecyda MpPou3BoaM NMPOM3BOAN MPAaBHO
[ejCTBO Yy CMUC/Y CTBaparba UM npecTaHKa HEKOT NpaBHOr OAHOCA, CaHKLMOHMCaba
ogpeheHor nmua u T. CN., YMHEHWLE Koje cy yTBpheHe y TOM MOCTYnKy Mory ce
nocmatpaT¥ caMO Yy KOHTEKCTY paTe O4/lyke. Y TOM CMWUC/Y HEOMXOLHO je
pasnMKoBaTu caMy OAJIyKy Koja MpefcTaB/ba MpaBHM 3aK/byyak Cyda WM HeKor
ApYror opraHa, of YnkeHunua yTBpheHnxX y TOM gpyrom noctynky. MefyTum, Kako
Ce WHCTUTYT (POPMa/IHOT MNpuMmarba Ha 3Hawe npes MefyHapogHUM KPUBUYHUM
TpuMOyHanMMa OAHOCM Ha YMHEHWLE KOje CYy NPaBHOCHaXHO YTBpheHe Yy ApYyruM
MOCTYNuUMMa a He Ha ONYKe Y LeNIVHK, Y pagy Ce CNY>XXMMO yrnpaBo OBUM TEPMUHOM.

[oHeKe je nakwa cuTyauuja ca npeBofemeM HasMBa PasIMUUTUX LOKA3HUX
cTaHfapfa Koju ce y aHrn0aMepuyKoj nntepatypy pefoBHO COMUbY, alv UX Halle
npaBo He nosHaje (clear and convincing evidence, preponderance of evidence,
balance of probabilities n 1. cn.), 6yayhn ga y gomahvMm TeKCTOBMMA HannasvMo Ha
OyKBa/IHe NPeBOoje 0BMX CTaHAapAa, Na UX Tako NPeBOAMMO U 'y 0BOM pagy. MNpobnem
je Kog m3pasa probative burden n evidential burden Koju ce YecTo KopuUCTe Kako y
aHr0CaKCOHCKOj Tako M Yy XallKOoj Mpakcu, a y Hallem npasBy Hemajy ofrosapajyhe
naHgaHe. TepeT [oKa3uBaka Yy Aomahem CMUC/Yy Te peyu MofpasymeBa Camo
evidential burden 0fHOCHO AYXXHOCT Ty)XMoUa f[a [OKaXKe ONTYXXHuULY, AO0K ce
probative burden 3anpaBo KOPUCTK Aa 03Ha4M TepeT KOju CTpaHKa Mopa fa 3a0B0sbi
Kako 61 ce ogpeheHo nuTare yonwTe "yHeno y noctynak”’ OgHOCHO W3HENOo Mpeg
nopoty. Tako npvmepa pagu, ONTY>XXEHN KOju HamepaBsa ja Cce rnpeg nopoTom nosmea
Ha HY>KHY o6paHy 1nun anméu, Mopa NPeTXoAHO npef NPoecnoHaHUM Cyanjom aa
M3Hece [0OBO/bHO [lOKa3a W 3a[0B0/bW Taj probative burden, kako 6y ce oBa nuTaka
[a/be pasmatpasa Ha MopoTHOM cyheky. Y HefoCTaTKy afekBaTHujer npesBoja

probative burden npesogMMo Kao Npo6aunoHm TepeT Un TepeT A0Ka3UBOCTMU.
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Mpunnkom o6pafe pasMMuMTUX MPOLLECHUX MOfena CYOYeHW CMO ce
Nnpo6emMaTMKOM HUXO0BOI HeyjefHayeHOr O3HayaBarba. Y fomahoj nuTepatypu ce
Hajuewhe roBopM O MELIOBMTOM MOCTYMKY 3acTyrn/beHOM Yy  [ApXXaBama
€BPOKOHTMHEHTA/THOI MpaBHOr nogpyyja U aasep3vijaiHOM (MNK aaBep3aToOpPHOM)
MOCTYNKY 3aCTYM/beHOM Y aHr/ioaMepuykMM [pXasBamMa. Y aHr/10CaKOCHCKO]
NATEpPaTypu ce He ynoTpeb/baBa TEPMUH MELLOBUTY NOCTYNak, Beh ce nocTynak osor
TMNa HasnBa WHKBU3UTOPCKUM WM UCTPaXXHUM (inquisitorial procedure), wWTo Ha
KOHTUHEHTY OMeT MMa HeratmeaH Npu3BykK. O "penatMBHOCTA” OBUX Mofena AocTa je
anckyToBaHo,® a 0Ba penaTMBHOCT MOCE6HO [0Nasn 40 U3paKaja MocneAmuX roAvHa
ca ycBajakbem cBe Beher 0poja aHrno-amepuYkMx pellewa Yy ApyKaBama
€BPOKOHTMHEHTA/IHOI MPaBHOI Kpyra M ca HacTaHKOM MehyHapOAHUX KPUBUYHUX
TpnbyHana n MehyHapogHOr KpUBMYHOT Cyfa Ynji NOCTyMNaK npeAcTas/ba MeLlaBrHYy
HaBeZeHW NPOLIECHNX Mojena.

Byayhu fa Hac npefMeT UCTpaxuBarba OrpaHMyaBa Ha YAHEHULE U pasnnyunTe
HauMHe HUXOBOr YTBPhMBaHka, akUeHaT je Ha [AOMUHAUMjU UCTPaxXHe Makcume
N3paxxeHe KPo3 Hayeno yTephuBara MaTepujaiHe UCTUHE Y MELLOBUTOM NOCTYMKY U
pacrnpaBHe MakCMMe Koja JOMUHMpa Y CTpaHaukoM Wn afBep3njasiHOM NOCTYNKY, na
y CKnagy ca TWM 4YeCTO KOPUCTMMO TEePMWHUMA WCTPKHW WU MELIOBUTU U
CTpaHayku, pacnpasHu UM aasep3njasiHv (aaBep3aTopHU) MOAen MocTynka. Takea
TepMuHoOsMornja omoryhaesa Ham fa Mnog nojam pacrpaBHOr mogfena 0byxBaTumo u
MapHWYHKU MOCTYNaK, YNpKoC TOMe LUTO Ce OH He MOXEe CBPCTaTW MOZ afBep3vjasiHu
MOCTYyMNakK y aHrnoaMepuykom cMmucny Te peuu, byayhmn aa je nopoTHO cyhewe jegHa

0/} OCHOBHUX KapaKTEPUCTMKA afjBep3njaHOr aHT/I0aMepPUYKOr Mojena.

8 Bugn npumepa pagu: K. Ambos/2003/: ** International Criminal Procedure: *Adversarial’,
’Inquisitorial’ or Mixed?”’, International Criminal Law Review n. 3, 2-4, C.J.M. Safferling /2001/:
Towards and international criminal procedure, Oxford University Press, 6-7., M. Damaska /1986/:
Two Faces of Justice and State Authority, Yale University Press, 3.
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3. CTPYKTYPA PALOA

MpBu feo paga noceeheH je uYMkbeHMLAMa YONLUTE, HUXOBOM OfpehunBamy,
BpCTama, pas3/IMKoBaky Of MpaBHUX Kateropuja. UuweHule Kao TakBe U HUXOBO
ferHucarbe Cy Mnpe cBera npeaMeT (UI030(ICKUX [UCKYCUja, &l HUXO0BO
ofpefBare je 0f 3Ha4yaja 3a NpaBHU AMCKYPC Y MepU Y KOjoj Ce 3aKOHM N npaBHa
npakca cnyxe osum nojmom. Ctora cy Halla pasmarpara NpeBacXOAHO OKpeHyTa
YMbeHMLaMa y npasy, HUXOBUM BPCTama, YMHbeHMLaMa Koje ce cmatpajy "npasHO
pefeBaHTHUM” Yy pasIMyMTOM MPOLECHUM MoOZenMma WTA. 3Hayaj pas/ivKoBara
YMHEHNYHOT M MPaBHOT Ao6uWja Ha 3Hayajy y pacrnpaBHOM MOZENy NOCTynKa y Kome
Cy CTpaHKe Te Koje [0Ka3yjy UMHeHUYHEe TBPAHe a Cy4 KacHuje, Ha YTBpheHO
UMHEHNYHO CTakbe MnpuMerbyje mnpaBHe Hopme. [loK je Ha cydy WCK/bY4MBO
oBnawhewe Tymauerwa U MpYMeHe NPaBHWX HOPMW, Ha CTpaHKama je [0Ka3uBare
unkbeHnLa,’ Te ce cTora Mopa HanpaBUTV jacHa pasnvka u3mely Tora LiTa CTpaHKe
[0Ka3yjy, a wra cyg "Tymaun”. Y KOHTEKCTY OBOl pasrpaHuMyera Mopa ce
nocMarpatu 1 focTta npobaeMaTMyHO NUTawe 0gHOCA Npecye npema onTyXom Yime
Ce eTa/bHO 6aBMMO.

HakoH TOra ce pasmarpajy pasiMuumTi HauuHW YTBphMBara YukbeHuua Yy
pasnNYMTUM NPOLECHUM CUCTEMUMA, YC/IOB/bEHW HE CaMO Pas/IMYMTUM CXBaTarbuma
KPMBUYHOI MOCTYrNKa Beh M pasnnunTum "OOXMB/bajeM” ApXKaBe M HeHe ynore y
ApywTBeHOj perynatusu. OBe pas/ivke ce 4OBOAE Y Be3y Ca Hauye/ioM yTBphuBara
MaTepujaiHe UCTUHE Ynje je TymMadere 1 joMallaj v AaH faHac npeaMeT pas/imumTux
Cnopewa. Y Besn ca TMM MOMasuMMO Of NOCTaBke fAa je MOrpeLHo OBO Haueso
Be3MBaTu 3a UWb MOCTynka (Kao WCTUHY [0 KOje Ce HaBOAHO A0/asv Yy jeaHOM
moZeny), Beh fa ra Tpeba MCK/bYUYMBO BE3UBATM 328 UMHEHUYHY C(epy, HauMH Uu
MeTOA YTBphMBarba YMbeHnLa, TauHnje JOKa3HY LOMMHAUM]Y Cyfia Kako Y MoCTyrnKy
yTBphMBarka UYMHeHUUa Tako W Yy MNOCTYMKY OfnyyMBaka Koje he ce uumeHuue

yonwre yrephueatu. 3KI/2011 y noTnyHOCTX OACTYMa Of OBOr Hayena uU AOHOCK

9 .

TepeT foKa3nBarba y KPMBMUYHOM MOCTYMKY je 3anpaBo Ha TY)XXMOLY, anv 1 of6paHa MMa MHTepec fa
LOKaXKe UMHEHNLE KOje jOj UAY Y MPUSIOT, Te CamM0 Y TOM CMUC/Y OBZE MCTMYEMO Aa je [OKa3nBatbe
UMHbEHMLIA Ha CTPaHKama.
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CBOjEBPCHY "MPOLIECHY peBONyuMnjy” yBOheHeM pacrnpaBHe MakCUMe Y KPUBUYHM
nocTynak. Y OBakBOM MoOfe/ny NuTakwe TepeTa AOKasuBara MOce6HO [obuja Ha
3Hauajy. HecrnopHo je [a je TepeT AOKasmBaka Ha TYXuoLy, anv ce Hamehy nuTawa
Kafja ce cmatpa ja je Taj TepeT UcnykweH? Kako ce ocnoboamTn osor Tepeta? Ja
je 0Baj TepeT MCK/bYYMBO Ha TyXKMouy, Wan ce y ogpeheHnM cuTyaumjama MOXe
npebaunTy U Ha oabpaHy? Vima nu cyd npocTopa 3a MHTEPEBEHUNjY cyda y Ccnyyajy
"HeKaTMBHOCTW" cTpaHaka? CBa 0Ba NuTaka MpeaMeT Cy [eTa/bHe aHa/m3e, Uako je
HecymM/bMBO Aa he MHOra of WX A0O6UTM CBOj KOHa4YHW OAroBOp TeK Yy MPaBHOj
npaKcK Kojoj je HeONXoAHO AaTu 1 oapeheHe cMepHMLE.

Y pacnpaBHOM Mofefly MOCTyMnKa nuTakbe YukbeHuua Koje He Tpeba
A0OKa3neaTu Takohe fo6uja Ha 3Havajy. byayhu fa cy cTpaHKe Te Koje [oKa3yjy CcBoje
YMHEHNYHE TBPAHE, MOpPa MM Ce U jaCHO yKa3aTh Ha TO LTa Tpeba a wTa He Tpeba
[l0Ka3mnBaTh, Kako 6u ycrnene y CBOjUM 3axTeBuMa. ['lopef OCHOBHOI MpaBwufa ga ce
[0Ka3yjy CaMO OHEe UMHeHMLE Koje cy Mehy cTpaHKama CropHe, aHr/10CakCOHCKa
npaBuna [oKasuBawa W3PUUMTO  Peryinuwy W MpOLecHONnpaBHNW  TpeTMaH
OMLITENO3HATMX UYMHEHULA KPO3 WHCTUTYT (HOPMa/IHOT MpUMarba Ha 3Hawe Wu
cyacke KoHctataumje (eHr. Judicial Notice). 1 npe poHowewa 3KI1/2011 Koju
M3puunTO npedsuha fa ce OMwTerno3HaTe YMkeHuLUe He fpokasyjy (un. 83 cr. 3),
Teopuja je jefHOrNacHO CTajasla Ha CTAHOBMLUTY [a OBE UMHEeHULUE He Tpeba
[0oKasnBaTu, v y Be3u ca TUM MOjMOM MHOra nuTtawa ocTajy oTBopeHa. LLiTa ce
cmartpa OrnwTeno3HaToM YnkeHNLOM? Ko npoleryje fa 1 je pey 0 OnwTerno3Hartoj
YMHEHNUM? Ha KOju HauMH ce OHe y3uMajy Y 0631p NPUIMKOM [OHOLLEHa 0f1yKe?
[da nn je cTpaHKama [03BO/beHO fAa TBpAe Aa Ce He pajn O OnWTerno3Haroj
ynkbeHnun? [a nn je J03BO/bEHO [0OKa3MBare CYNPOTHOr Of OHOra LiTa ce cMarpa
onwTeno3HaTum?

Pa3nunt Mogenn nocTynka Aajy pasnnymTe OAroBOPe Ha OBa NUTawa, a
Pas/vKyjy Ce U HauMHW Ha KOju Ce OMLITEeNo3HaTe YnkbeHULe YHOCE Y YMHEHNYHY
rpafly. Y aHr/iiocakCOHCKOj fiMTepaTypy je nuTakwy OMWTEN03HATUX UMHEeHUUA
nocseheHO MHOr0 BULLIE MaXKHke M HUXOBO "YHOLLEHE" Yy MOCTyNaK perynmcaHo je
MOCEOHUM MHCTUTYTOM (POPMa/IHOI MpuUMarba Ha 3Hakbe WM CYACKe KOoHCTatauuje

(Judicial Notice). Oaj uMHCTUTYT npuxsaheH je W 0f cTpaHe MehyHapoaHUX
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KpMBMYHUX TpubyHana 3a 6wmslly JyroctaBujy n PyaHay, umja je npakca Haj6ossu
nokasaresb 3/10yrnoTpeda 1 ornacHOCTU Koje KOHLENT "HOTOpPHOCTKU” Hocwu. CTora ce y
Apyrom feny paga 6aBMMO OMWITENO3HATUM UYMkbeHMLaMa M UHCTUTYTOM CYACKe
KOHCTaTaumje, y Hallem Mnpasy, aHr/10-aMepuyKoj npakcu 1 npakcu MehyHapogHux
KPVBUYHNX TPUBYHana.

CneummuUHOCT Cyfcke "MCTUMHE” ornefa Ce Y HEeHOj NPaBHOCHAXHOCTY,
YCNOB/bEHO] MOTPEGOM 3a MPaBHOM CUTypHOWhY M OKOHYawem cropa. Cspxa
CYACKOI MOCTynKa W YyTBphuBatka UnMbeHMLa HUje MPOHa/IaXeHe Heka "HayyHe”
ncTuHe, Beh JOHOLWere oaroeapajyhe O4/lyKe KOjOM Ce pellaBa Hactasv cnop u
omoryhaBsa n3BpLUeHE MpaBHe Mepe WK caHkuumje. Tpehu, 3aBpLiHM feo paja 6aBu
ce YnkeHuLama yTepheH!UM y NpaBHOCHAXXHUM CYACKUM Of/1yKaMa U HajCropHMjUM
nUTawbMMa y nornegdy UCTuX. Y OKBUpY 0BOra, NpeaMeT nocebHe aHanuse je:

a) Hayeno nebisinidem:

NHCTUTYT MpaBHOCHaXXHOCTM OMmoryhaBa npe CBera W3BpLUEHE OAJTYKe, U
06e36€ehyje MHTepece npaBHe CUIYPHOCTU U MHTEpece nojeauHua, Kora "lWTutn’ of
MOHOBHOI cyhera 3a UCTO Aeno. MehyTum 1 y Teopuju 1y NPakcy je CROPHO LWTa
npescras/ba "MCTO 10" U KONMKWU CY JOMEHM OBE 3alUTUTE U3PaXKEHE HayesioMm ne
bis in idem. OBo Hayeno Hamehe HU3 NuTawa Koja he 6UTK pasmoTpeHa y Tpehem,
3aBPLUHOM [Jenly Koju ce 6aBu MPaBHOCHAXHO YTBpHeHUM 4unkbeHuuama. da nm je
nojeAuHay, 3aiTrheH of NOKpeTaka MocTynka 3a UCTO AeNo camo npes KPUBUYHUM
W W NPEKPLUAJHUM 1N eBEHTYA/THO HEKUM APYTrvM KasHeHuM cygom? [a nv ce y3nmva
y 063vp MpaBHU W YNHEHUYHU UAEHTUTET? [a N ce 0BO Ha4yeno OAHOCU M Ha
0JJ1yKe MHOCTPaHUX Cyf0Ba UM NnakK BaXkKy caMo Y HauMOHa/HUM OKBupuMa? [da nu
npaBHOCHaXKHa Of/lyKa Oall y CBakOM Cfydyajy OHemoryhasa MOHOBHO BOfene
MOCTYyMKa y UCTOj CTBapu, Wn cy y ofpefeHuM MU3y3eTHUM CuTyaumjama L03BO/bEHN
n oapeheHN wn3yseun? Pa3iMumMTL CUCTeMy OMeT fajy pasnMyumte OLroBOpe Ha
HaBefleHa nuTawa, a oHa he 6GUTK pa3marTpaHa NMPBEHCTBEHO KPO3 Npu3My 3allTuTe
nojeauHLa 1 HeroBmx npasa.

6) BaHpeaHu npasHu NeKOBK
NHCTUTYT nNpaBHOCH&XXHOCTM He [eflyje arnconyTHO, OcCTas/bajyhu y

oapeheHUM cuTyaumjama MOryhHOCT "NMOHOBHOI  OTBapawa”  MNPaBHOCHAXHO
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OKOHYaHUWX MnpeAMeTa, Kako 360r npaBHUX Tako 1 360r YMHEHUYHNX HEMPaBUIHOCTY
KOje [0BOAe Yy NUTarwe WCNPaBHOCT MpaBHOCHaXKHe npecyae. lyTem BaHpeLHUX
MpaBHMX NIeKoBa OCTaB/ba Ce MOryhHOCT [ja ce OBe rpeLuke 1 HegocTaum ucnpase, ga
ce MpaBHa WCTMHA YCKMagM ca CTBapHOM MCTUMHOM” Tako wWTO he yTBphHEHO
YMHEHNYHO CTake 6UTK MOABPrHYTO MOHOBHOM MpencnuTuBary. Kako Hac OKBuMp
0BOI MCTpaXuBarba OrpaHMyaBa Ha YukbeHWLE, MpeaMeT AeTa/bHUje aHanuse je
MoHaB/bake MOCTYMKa KOje (aKTUYKW [0BOAM [0 HOBOP Ccyhewa ¥ MOHOBHOM
yTBphKMBara YMbEeHUYHOr CTakba M 3axTeB 3a 3allTUTY 3aKOHUTOCTU Y Mepu y Kojoj
WHOUPEKTHO  MOXE  AOMNPUHETM  W3MEHW  YMHEHWYHOr  CTaka  YyTBphHeHor
MPaBHOCHaXKHOM MPECYA0M.
B) 3Hayaj ¥ [ejCTBO MPaBHOCHA>KHUX CYACKMX Of/lyKa Y APYrMMm nocTynuuma Kpos
T3B. MpejyauuujasiHa uaM MnpeTxofHa nUTawa W 3Hayaj M [ejCTBO YMHeHMUA
yTBpPhHEHNM y NpaBHOCHa>XHUM CYACKMM OA/lyKama y Apyrim nocTynuyyMa
[MpaBHOCHaXKHA CyACKa Of4NyKa AOHEeTa Yy HEeKOM ApPYroM MOCTYMKY MOXe

MMaTy [OKa3HW 3Hayaj jep ce MOXXe KOPUCTUTU Kao CBaka Apyra ucnpasa. Ognyke
[IOHETE Y HEKOM APYroM MOCTYNKY WM Of CTPaHe HEeKOr ApYyror Hag/1eXHor opraHa
nocebHo he 6UTK 0f 3HaYaja Kog peLlaBara T3B. NMPETXOAHMX WX MpejyanLMjaTHUX
niTawa. Y Be3n C TUM HEOMXOAHO je pas3/IMKoBaTh caMy O4JTyKYy Koja MpeAcTaB/ba
MPaBHW 3aK/byyak Cyaa WM HeKor Apyror opraHa, of YnkbeHuua yTBpheHnx y Tom
APYrom nocTynky BoheHOr npeg Apyrum CyLoM WM HEKUM APYTrMM Hag/IeXXHUM
opraHoMm. Y TOM CMKUCNY, MOMasMMO Of MPeTnocTaBke fa Ce caMO OfJlyKa MOXKe
cMaTpaTtu 40Ka3oM, aiv [a ce He MOry npocTo "npey3nmatn” YnkeHuLe Koje cy y
TOM MOCTYMKY yTBpheHe. MehyTum, y noctynuuma npes mMeflyHapoLHUM KPUBNYHUM
TpubyHasiMMa YnkbeHuLama Koje cy yTBpheHe Y jeAHOM MOCTYMKY AaTt je TpeTMaH
OMLITENo3HaTUX YMHEHMLA, OLHOCHO OHe Ce Takohe yHoce Yy MOoCTynak MyTem
(hopMa/iHOT MpuMmarba Ha 3Hare. OBaj cneumMpuyaH 1 4ocTa KOHTPOBEP3aH UHCTUTYT
6uhe nNpegMeT NOCebHNX pa3maTparba Y 3aBPLUHOM [enly UCTPaXKyBakba.

HasegeHuM npobieMmma MPUCTYnaMo NPBEHCTBEHO Ca acrekTa YHyTpalltber
npaBa W fgomahe npakce M TO KakO W3 MepcnekTuBe pgocaga npeosnahyjyher
meLuosuTor mogena noctynka T1j. 3KIM/2001 tako n n3 nepcnektmee 3KI1/2011 u

HOBOYCBOjeHOr pacrnpasHOr mMogena. [lpenasak Ha 0Baj MOAEN 3axTeBa U aHa/M3y
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KOMMNapaTMBHO-MpaBHe, Mpe CBera adrnoamepuuke npakce, 6yayhm pga mHora
3aKOHCKa pelletba cafia Tpeba mocmartpaty y fpyraymjeM KOHTEKCTY pacrpaBHOr
noctynka.’® W3 wuctor pasnora Ha oaroeapajyhvmM MecTUMa Ae/MMUYHO je
aHa/M3mpaHa 1 npakca NapHUYHUX CyLoBa. Y pajy je Y BeNnKoj mepu KopuwheHa v
npakca EBponckor cyaa 3a 3aWTuTy /byACKUX npasa U OCHOBHKX cnoboa, umajyhm y
BUAY He caMO "NpoK/1aMOBaHO” CBEMPUCYTHY TeXHY Ka "npaBu4yHMjem” n "6orbem”

nocTynky, Beh u peanHy "KOHTponHy" ynory Cyaa y Ctpasoypy.

19 Opnnyke ko KOjUX HUje HaBeaeH N3BOP NpeyseTe Cy Ca eNeKTPOHCKe npasHe 6ase Paragraf Lex.
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MTABATIPBA
O UMHEHNUAMA'Y KPUBUYHOM TMOCTYTIKY
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1. NOJAM UMHEHWUA

Mokywaju ofpehmBarba UMkbeHMLA PETKN CY Y Teopuju anu je n 6e3 huxosor
TeopujcKor ofpehmBarba CBaKOMe jaCHO "0 YeMy je pey” Te [a AY>KHOCT yTBphuBara
UMHbEHMLA He 3HauM HULWTA APYro 4O AY)>KHOCT yTBphMBara OHOra LTa ce Aecusio y
CTBapHOCTK. 3aTo Ce ca NpaBOM MCTMYe Aa "cama YMHeHWLa Yy npakcy npeacras/ba
PenaTMBHO jacaH MojaM KOjU He M3a3mBa HEKE MOCE6GHe 3abyHe, ann y Hay4yHOM,
OHOCHO 4YMCTO TEOPUjCKOM CMUC/Ty He MNpeAcTaB/ba HUMaIO Nak MpeameT
ferHucarba U CKOpo fAa je Y LOKTPUHWU Hemoryhe youmtu onwwiTenpuxsaheHy
fedmHnUMjy uneHnua”. 't Mefly peTkUM TeopeTuyapyMa Koju Cy ce YnycTuan y
ojpehuBare 0BOr Mojma, CTaBoOBW Ce PasNKYjy y 3aBUCHOCTU Of Tora ga n ce
YnkbeHuLEe oapehyjy He3aBUCHO 0f CybjeKTa Cro3Haje UM ce Nak nojam YnkeHuLla
YCNOB/baBa HWXOBOM CMO3HajOM. Y TOM CMWC/Y Ce pa3/iuka MOXe HarpasuTu
n3meh)y OHTONOLWIKOr WM OBGJEKTMBMUCTUYKOT WM THOCEO/OLWKOr UM 06jeKTUBHO-
Cy6jeKTUBHOr rneauLuTa.

OHTONOLKO UM 06jeKTUBUCTUYKO reAnwTe U3jegHadaBa YikbeHnLEe ca caMoM
00jeKTMBHOM CTBapHOLWhY na je npeMa TOMe YMHEHMLA HELUTO LUTO MOCTOjU UK je
MoCTojas1o, He3aBMCHO Of Tora LiTa My 3HaM O ToMe. PuIo30(PCKO MOTKPEN/bere
0BOr cTaBa Hanasu ce y feny LloHa CTtjyapta Muna Koju je uymkbeHunue aedhmHucao
Kao OKOMHOCTW OfJHOCHO MojaBe He3aBMCHE Of Y0BeKa Kao CybjekTa crosHaje.’? U
Llechpn MapLuan 3actyna 0BO rnefuLlTe U UCTUYe A YMHEHULIE Kao TakBe NocToje y
CTBapHOCTU, a He Y je3nKy Kao 00/IMKY U3pakaBara, Te [a je HeomnmxOo4HO NpaBuTy
pasnvky u3Mehy uukbeHMUa Kao 06jeKTMBHO MocTojehmx nojaBa W TBPAHU O
YMHEHMLAMA KAO je3NyKuM KaTeropujama.® Y mpaBHOj Teopumju umibeHMLE Cy Ha
0Baj HauuH fedmHucann b. MosHuh, 3. Jeknh n V. Bayer. Orpahyjyhu ce Ha camom
MOYeTKY Aa je uYmbeHuue Hemoryhe HayyHo aeduHucaTti, o3Huh mucTude fa je
HajBULLIE LITO Ce MOXe Yy norfeay wux pehn To ga je oBuM MojMoM 06yxBaheHO

"CBAaKO 30MBake UM CTamwe ((hakT) y NpownocTW WAM cadallkbocTH, Koje je

1m. LLIkynuh /2009/: KpusnyHo npouecHo npaso, MpaeHu hakynTeT y beorpaay, beorpag, cTp. 182.
2 E. N. Zalta (ed.) /2008/: The Stanford Encyclopedia of Philosophy, Spring, 4oCTYMHO Ha:
http://plato.stanford.edu/entries/mill/.

3 G. Marshall /1999/: “’Provisional Concepts and Definitions of Fact’’, Law and Philosophy, Vol. 18,
No. 5, Laws, M. Facts, and Values, pp. 447-448.
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KOHKPeTHO oApeheHo y NpoCTOpYy MM BPeMeHy, a 3a Koje ce Mo OLeHu cyfa Besyje
ofpefeHa npasHa nocne,u,vlu,a."14 Bayer nx gethvHuLLe Kao "nojase y CTBApHOCTH Y
KOjuma ce cacToOje YCNoBM MaTepujasHOr KpPMBMYHOr Npasa 3a MpUMeEHY KpuBMYHe
CaHKUyje Yy KOHKPETHOM C/y4yajy W YCnoBu MNpOLecHOr npasa 3a Boherwe KPUBUYHOT
NOCTYMKA 1 BPLLEHE MPOLECHNX pagmu”™ Canuny aedmnuLmjy aaje u 3. Jeknh Koja
nx, nosmeajyhu ce Ha Bayera n XeHkena ogpehyje Kao "nojase, gorahara, paghe 1
ouno pa npunagajy npownocTW WM cafallkbocTu, CTawa, U TO Kako Crno/bHe
unkbeHnLa (Ha npuMep pagta M3BpLUEeHa KPUBWUYHOT fena), Tako M yHyTpallkbe
YNHbEHNLE (CTarba CBeCTU 1 Borbe)". 1

M0 rHOCEONOLWKOM MM 06jeKTUBHO-CYOjeKTVBHOM TEAULITY HEMa YMHeHULA
6e3 HNX0BE Cro3Haje LUTO 3HaYM Ja Ce akLieHaT cTaB/ba Ha MMCA0HO-YY/IHE npoLece
HBMXOBOI casHata. OBO ofpehere yTemMerbeHO je Ha APUCTOTENI0BOM CXBaTakwy
NCTUHE MO KOMe Ce "MCTUHWUTOCT” He MOXe Npunucati cTBapvmMa M rojaBaMa Kao
TakBMM (He MOXe ce pehu OBO je UCTUHUT KaMeH/4oBeK/noTpec), Beh caMo je3snyKknmM
MCKasMMa-peyeHunLiama, CyaoBmMma 1 nsjaBama 0 CTBapumMa 1 nojasama. CxogHo Tome,
YnbeHNLE He 6K Gune cBe MojaBe 06jeKTMBHE CTBApHOCTW, Beh caMO OHe Koje je
4yoBeK arcTpaxoBao Yy CBOjoj cBecTW. Tako b. LUewwuh oppehyje unmmeHMuUe Kao
"MMWCaOHO-4yNHOM AenaTHowhy yTBpHeHO 06jeKTUBHO-peasHO MoCTOjake M3BEeCHe
cTBapu, mnojase, npoleca, feluasawa, 0COGUHE wam ogHoca”.” Wy peuHuky
(OMNO30(PCKNX MOJMOBA YNHEHMLIA Ce AePUHNMLLE Ka0 "HEeLWTO WTO je NPUCYTHO WUn

ce Beh f0roAnno na je Kao TakBo GUN0 UK jecTe NpeAMeT onaykatrba, NocMaTpara

14 5. MosHuh /2009/: KomeHTap 3akoHa 0 napHUM4YHOM NocTynKy, Cny6eHn rnacHuK, beorpag, cTp.
550.

15\, Bayer /1989/: JyrocnoBeHCKO KPUBMYHO MPOLIECHO NPaBo, Kibira Apyra- Mpaso 0 unkbeHnLama u
HWXO0BOM YTBpHMBakY Y KPMBMUHOM MOCTYNKY, 3arpe6, cTp. 4. Monasehu og ose gedmHuymnje M.
LLIkynuh npeumsmpa fa ce yCioBu MatepujanHor KpUBMYHOT NpaBa He 04HOCE CaMO Ha MPUMEHY
KpUBMYHe caHKUmje, Beh 1 Ha cBa fpyra nuTakba MaTepujaHOr KPpUBMYHOT Mpasa, Npe cBera nutarbe
KPMBUYHOT fena y 06jeKTMBHOM cMmucny 1 Kpusuue. M. LLkynnh /2009/: 182-184. Ca gpyre cTpaHe,
0BOj fleMHULMj Ce OCHOBAHO MpUroBapa Aa ce Yy KPUBMYHOM MOCTYNKY YTBPHYjY 1 YnbeHULE Koje
HWCY YCMOBW HW MaTEPUja/IHOT HY MPOLIECHOT KPMBUYHOT NpaBsa, Beh CyXke 3a [JoKa3mBatbe TUX
ycnosa. Buau: B. hyphuh /2013/: 476.

163, Jekuh /1998/: [lokasn 1 UCTUHA Y KPUBUYHOM NOCTYMKY, MpaBHu thakynTeT, Beorpag, cTp. 29.
Y Nctn ayTop HaBoAM Aa "MU He MOXeEMO KOHCTATOBaTU HUKaKBY, Na HU HajlpoCTyjy UnkbeHnLy 6e3
W MMMO OCHOBHMX (PaKTopa Cca3HajHOT MPOLEeC a TO Cy Mpakca, Kao YynHa 4aTocT U Teopuja Kao
MVCaOHa CTpaHa oBe AgenatHocTuh.” b. LLlewmh /1962/: Jlornka u Hay4yHa MeTOAoMorvja, Apyro n3game,
Beorpag, cTp. 620.
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n yTephueamwa”.’® Ha 06jeKkT1BHO-CY6jeKTMBHO oapefere Haunasumo n Kkog K.
Mapkca Koju Ha caMoM noyeTKy Te3a 0 dojepbaxy HaBOAW Aa je rNMaBHU HepocTaTak
OBOr McLa Taj "LWTO je y3Mmao npeameT, CTBApHOCT camo Y 06/IMKY 06jeKTa, a He Kao
IbYACKY AenatHocT, npakcy”.'® Ha oBom ofpehuBatby UmkbeHnLa y npaBHOj Teopuju
nocebHo je nHcucTmpao B. BoamHenuh Koju je ncturuao ga ce Hecrio3Hata CTBapHOCT
YOMLITe He MOXe CMaTpaTh YMHEHWLOM jep Ce "0 HO0j He MOXe HuwTa pehu, He
MOCTOjN HUKAKBO 3Hare 0 ToMe”.?’ Cx0HO ToMe “thaKT je FHOCeonoLLKa KaTeropuja,
KOpenaTMBHa ca cro3HajoM.”? KpuTukyjyhu Bayer-oBo 06jeKTUBMCTUYKO oapehierbe
unkbeHnua, BoagnHenuh ce no3vBa Ha MapKCUCTUYKM KPUTEPUjYM Mpakce, ctuyyhu
[a je Bayer 3aHeMapno Taj CNO3HAjHN MOMEHAT "M3paXKeH KPO3 jeMHCTBO YYy/IHOT U
paLMoHaNHOr, TEOPETCKOr U npaKﬂ/lHHor.”22 Mo BogmHenuhy ce fakne nog nojMom
"YMHbeHMLA” MOXXE CMaTpaTy caMO OHO LUTO je CMOo3HaTo, LITO 3HayM Aa je HUX0BO
MOCTOjatbe YC/OB/bEHO CMO3HAjHUM CYOjeKTOM.

MehyTnmM, YMHK Cce [a je Lena OBa pacrpasa BULLIE MOCNnefuua TePMUHONOLLIKAX
HENPeLUM3HOCTM, Hero MpaBoOr OHTOJIOLUKO-THOCEO/OWKOr cropa Yy nornegy
ofpefBara Mnojma YnkeHMUA y npasHOj Teopuju. Bayer je nowao of Llewnhese
[e@VHULMje YNHEHNLA N KPUTUKOBAO je HeroBO MHCUCTMPaHe Ha MUCAOHO-YY/HOj
CMO3Haju, ann He 3aTo LUTO je cMaTpao Aa YMkbeHuLEe NocToje U MUMO Cno3Haje (TUm
NUTakeM Ce YOnLUTe H1je 6aBKno), Beh je CTULA0 Aa Ce YNHEHMLE He YTBPRYjY caMo
COMNCTBEHOM, HEMNOCPefHOM, MUCAOHO-YyNHOM fenaTHowhy, Beh pga ce mory
yTBpPAMBATU M HA APYrM HAYMH, NpUMepa pagn U3 MUCAOHO-Yy/He CMo3Haje 4pyror
nmua (cBefoka, BelwTaka u cn.).” CxogHo Tome Bayer, kao HM BehuHa NpaBHUX
ayTopa Koju cy ce 6aBunn oapehuBarbeM UYMHEHULA YOMLITE HUjE HErMpao HUTK ce

6aBMO acrmeKTOM Cro3Haje Y MOCTYNKY ofpehuBara unkbeHuua. W3y3eTak y Tom

18 E Kirhner, K. Mihealis (eds.) /2004/: Re¢nik filozofskih pojmova, BIGZ, Beograd, 704.

19 K. Mapkc /1947/: Tese o dojepbaxy, 3arpe6, cTp. 57-59.

2 B, BoguHenh /1992/: "Tpo6aeMu YnHeHNLA Y JOKa3HOj TEOPWjU KPUBUYHOT MPOLIECHOT npaBa”,
Axanu MpasHor hakynTeTay beorpagy 5/1992, ctp. 373.

L B. BoguHenuh /1992/: 371.

2 "Mpodecop bajep He npuxaaha Aa ce NpPo6emMu casHarba CBY/a, Na 'y 061aCTV KPUBUYHOT
MOCTYyNKa MOry peLlaBaTi camo nonasehu of nNpeamMeTHO-NPaKTUYHe AeNaTHOCTU Kao FreHepuuke
CYLUTUHE APYLUTBEHOr YOBEKA, LUTO 3HAUM ca CTajanmLLTa jeAMHCTBA CY6jeKTa casHama 1 cybjekTa
npakce, a T0 ynpaBo YMHW HanagHyTa MapKcUcTUYKa aethuHuupmja ynweHnua.” B. BoguHenuh /1974/:
"IMpo6nem HeraTUBHMX UnkbeHMUA", OunjanekTuka 6p. 3, rognHa | X, beorpag, cTp. 85-86.

/. Bayer /1989/: 4.
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nornegy je B. BoguHenuh, Koju je MHCMCTMpPAO Ha TOMe fAa Ce OHO LUTO Huje
CMO3HATO M HE MOXE Ha3BaTW UMHEHMLOM, a CamMe YMheHWLe Ae(MHMUCA0 je Kao
"uceyak, f[eo, (oparMeHT CTBAPHOCTM KOjU je YOBEK ancTpaxoBao M3 cucTema
ceeonhe MOBE3aHOCTM CTBapn, odparkasajyhu ra y cBojoj cBecTu."** CanuHo
CTaHOBULUTE Y HOBWjOj nuTepaTypu 3actyna [. [pakuh, Koju Harnawasa ja je
KpMBUYHK fJorafaj npe CBera rHOCeO/0LLIKa KaTeropuja, Aa Kao TakaB He npefcras/ba
(hparMeHT 00jeKTMBHE CTBAPHOCTM KOjM NOCTOjU HE3aBUCHO Of Halle cnosHaje, Beh
HaLll UCKa3 O OBOj CTBAPHOCTM KOju ce 6a3npa Ha teHOoj Cro3Haju. >

3aKkoHCKa ynoTpeba nojmMa YnkeHuLa HUMaIo He LOMPUHOCK pasjallibery OBe
Teopujcke auneme. Tako, kaga 3KI Hanaxe QY)XHOCT yTBphMBara "CBUX OAJTy4HUX
ynmkbeHMUa” ofpeaby je NorvyHuje TymMaunmTn y 06jeKTUBMCTUYKOM CMUCNY, Kao
yTBphMBarbe OHOra LiTa je MOCTOjalo MM MOCTOjU Y CTBapHOCTU. Ann ca fpyre
CTpaHe, Kaja 3aKOH Kaxe Aa ce yTBphyjy caMO OHE UMHEHWULE KOje CYy CropHe Mehy
CTpaHKama HeslorMyHo je roBopuTH O CMIOPHMM MojaBaMa Y CTBapHOCTM (CTBapHOCT je
TakBa KakBsa je Ma LUTa MW 3Ha/M 0 0j), Beh je y TOM KOHTEKCTY 1UcrnpaBHuje YMeCcTo
0 CMOPHUM YMHEHUYHM TOBOPUTM O CMIOPHUM YMHEHUYHUM TBPAHaMa. Kaja 3akoH
[103B0/baBa Xanby jep Cy O4J/ly4HE UMHEHWULIE MOTPeLHO YTBpheHe, OHAa ce Yy
(h11030()CKOM CMWUC/TY YOMLUTE He MOXe TOBOPUTU O YukbeHMLaMa. YuwbeHuua je
HELTO LITO MOCTOjU Kao TakBO, Ma ako je MOrpewHo YTBpHEeHO, N He MOXe ce
rOBOPUTU O YMHeHMUM Beh caMOo O rpeLluy; He MOXe 6UTK "unkbeHnua” fa je Tpu
MOMHOXXEHO Ca YeTUPW jefHaKO LUeCHaeCT camo 3aTo jep CMO AOLUW A0 MOrpeLHor
pesynrara.

Nmajyhm 10 y BuAy, 06jeKTUBUCTUYKM MOjaM UMHEHMLA YMHW CE JIOTUYKK
ncnpaBHUjUM. UnkEHMLA je HELUTO LUTO NOCTOjWU Y CTBApPHOCTU, 6e3 063Mpa Ha Halle
3Hate 0 TOMe. AKO TOKOM jefHOr [jaHa He Morse4aMo Kpo3 rnpo3op v He BUAMMO [a
naga Kua, TO He 3HauuM [a TOr fJaHa Kulia yonwTte Huje nagana. [ayToH, Kao
nnaHeta CyH4eBOr cucTemMa Huje noyeo aa noctoju tek 1930. roanHe Kaga je 4YoBek

MOCTa0 CBECTaH HEeroBOr NocTojata. MCTo Tako, ako NPonycTMMO fa YTBPANMO Aa je

B, BoguHenvh /1974/: 83-84.

2 O. Opakuh /2012/: "Cyacko yTephyBarbe YnkbeHMLA Y KPUBUYHOM MOCTYMNKY-YCNOCTaB/bate
CTBapHOCTW M3BpLUEHOT aena, AHanu MpasHor hakynTeTay beorpagy, MoamHa LX, 6p. 1/2012. cTp.
227.
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OKPUB/bEHU Npe W3BPLUEHA KPUBMYHOI [efia Yy3e0 3HATHY KOMMYWMHY onujarta, He
3HauM [a Ta YMHEeHWLA He MOCTOjuU, OLHOCHO fAa Ce HUje HU Jecuna. YukeHuue
MoCTOje Kao MojaBe Yy CTBApHOCTM, a 3ajaTaK CBake Ca3HajHe akTMBHOCTM je Aa
OTKpWje LUTO BULLE Of TOr CTBapHOI, peajiHOr CBeTa Kako v ce [oHenie ucnpaBHe
O4JTYKe W/IN Hay4yHW 3aKk/byyun. KprMBMYHKM MoCTynak Takohe npeacras/ba ofpeheHy
ca3HajHy aKTMBHOCT YMjK je NpMMapaH LUub LOHOLLEHEe oAroBapajyhe ognyke, naje un
yTBphMBare YnkeHnua nogpeheHo 0BoM npumapHoM Luby. Ctora ce unosogcka
pacnpasa O YMkbeHWLaMa Kao OHTOJIOLIKO] WM THOCEONOLIKOj KaTeropuju mopa
[OBECTM Y KOHTEKCT CY[LCKOI MOCTYMKa W HeroBux LUWbeBa, OLHOCHO caMm mMojam
UMHbEHMLA HE MOXe Ce NMOoCcMaTpaTh OBOjeHO Of CBPXE KOjOj TO ofpehnBame Cyxu.
[MocmaTpaHO Yy Be3M C TUM, THOCEO/IOWKO JAedMHUCAHe YMHeHMLA KMMa CBOje
NOTMYKO OrpaBatbe jep Ce YHeHUYHUM CTakbeM Yy MPOLEeCHOM CMUC/TY cMaTpa camo
OHO YMHEHNYHO CTarbe 3a KOje je Cy/ Hallao Aa NocToju y cBojoj npecyau.

JeanHO 0BakBO YTBPMHEHO UMHEHWYHO CTawe MPOM3BOAM MpaBHEe Nocneauvue,
cTBapajyhm T3B. nNpaBHY WCTUHY. MehyTnM, WHCUCTUPake Ha UCK/bYUYMBO
FHOCEO/OLKOM KPUTEPUjyMy (YMHEHMLA je CaMO OHO LUTO je CMO3HaTo, O4HOCHO Y
CYACKOM MOCTYMKY CaMO OHO LUTA je CyA pekao Aa MocToju) MpeTu da ofsefe y
Cy6jeKTu1BM3aM, jep Ha Taj Ha4YMH "MCTMHA NOCTaje OHO LUTO CyA nNporaacy UCTUHOM!”
KprBnyHmn gorahaj He MoXke ce cmaTpaTh UCK/bYYMBO FHOCEO/IOLLIKOM KaTeropujom,
jep ce OH 06jeKTMBHO [ecuo 1 npousseo oapeheHe nocneguue 6e3 063mpa Ha Halle
3Hate 0 TOMe (He 3Hauu fa ce yOUCTBO, 3/10CTaB/bake, MPUMare MUTa, 0TMULA HUje
HW [ecunia ako HaJ/IedXHU OpraHu He 3Hajy HuUWwTa O TOMe). CBpXa KpWBMYHOT
MoCTyrnkKa Huje y ToMe fa ce gorafaj pacBeT/iv ca KpUMUHAIMCTUYKOT acnekTa HUTK
[a Ce YMtbeHuUe YTBpAe 3apaf WUCTOPUjCKUX WM HayyHux 6narogeTtw, Beh ga ce
[OHece ofrosapajyha of/iyka o ToMe fa /in je ofpeheHo nuue n3BpLInI0 KPUBUYHO
feno, fa nu Tpeba Aa Oyde CaHKUMOHWMCAHO M KOjy MY caHKuujy Tpeba wuspehu.
Mpeaycnos 3a JOHOLUeHE NpaBuiHe O4JTyKe, a CaMUM TUM U OCTBapuBaHbe 3alUTUTHE

(PYHKUM]je KPVBMYHOI MpaBa, jeCTe MCMNPaBHO YTBPHEHO UMHEHUYHO CTake Koje

% Ha Tome je nocebHo nHcucTpao M. Mpybuia, Kputukyhu bajepoBo BUReHEe N0 KOME UntbeHULE
yTBphYjYy 1 CTpaHkKe 1 BelwTauum. Bugn: M. 'pybuiua /1982/: "LLITO 3Ha4M y NPOLECHONPABHOM CMUCTY
YTBPAUTU YNHEHUYHO CTare U KO ra yTBphyje y KpMBMYHOM nocTynky?”, Hawa 3akoHuTocT 6/82,
cTp. 91-110.
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nofpasymeBa MakCUMa/IHO MpUB/MKaBawe OHOMe LUTa Ce [Lecuno y CTBApHOCTW,
CTBapHOM XXMBOTHOM forahajy Koju je 1 Npou3Beo peakuunjy NpaBocyAHMX opraHa.
CX04HO TOMe, KPMBWMYHW MOCTYMaK Kao CBaka CasHajHa AWMCLMMNIMHA, TeXMW
yTBphMBaky 00jeKTUBHUX YMHEHULIA KAKO OU1 [OHETa OfnyKa Guna LWTo npaBuiHmja.
A Ma KO/IMKO MpaBO MNPETeHAO0BAI0 Ha UMHEHWULUE Yy O06jeKTUBHOM CMWUCHY,
YMHEHNYHUM CTaweM cmaTtpahe ce Ha Kpajy OHO 3a LiTa je Cyd Y CBOjOj npecyau
Hallao Aa ce fecuno. Y TOM CMWUCAY, HA CaMOM MOYETKY je HEeONXOA4HO HampasuTu
pasnuky u3Mehy TeXwn U Kpajwer pesyntara Te ce Y MOCTYNKYy YTBphuBamka
UMHbEHMLA MOXE TOBOPUTWU O YMHbeHMLaMa Yy 06jeKTMBHOM CMUCHY (Texba Ka
OTKpMBawy MNojaBa Koje Cy Ce [ecwne y CTBapHOCTU), AOK Ce MPaBHOCHAKHO
YTBPHEHEe uUMkbeHMUEe MOry mnocmatpatu caMO Kao 00jeKTMBHO-CY6jEKTUBHA,
rHOCeo/oLWKa Kateropuja. NpeBennkn packopak nM3Mehy CTBapHOr U MPABHOCHAXHO
YTBPNEHOr YMHEHNYHOT CTawa [OBOAW Y MUTarbe caM JIErMTUMUTET MPaBOCYAHMX
opraHa, na MHCUCTUPaHE Ha UCK/bYUMBO FTHOCEO/IOLLKOj AePUHNLNIN YnbeHMLa (OHe
rnojaBe Koje Cy cno3HaTe OA4HOCHO 3a KOje je CyA Hallao fa nocToje) 40BOAN Y NUTaHke
N camy CBPXY HMWXOBOI MNpaBuiHOr yTBphMBarka a caMum TUM W MOCTYMNKa Kao
Taksor. 3awTo 6um ce cyf yonwTte TPyAMO fa yTBphyje wTa ce CTBapHO Aecusio, ako
he ce UMbEHMLOM MOHAKO CMaTpaTV OHO LUTA OH KaXke fa ce Aecusio? Y cknagy ca
TUM, YMHbEHULIE Y NPaBy He MOry Ce OApPeAMTU HEe3aBUCHO Of CBPXe KOjoj HUXOBO
yTBphuBare Cnyxu, a umajyhu 10 y BUAY MOXEMO UX AeduHMCATA Kao Mojase Y
CTBAPHOCTW Of Yunjer NnpasuiHOr yTBphMBama 3aBMCK LOHOLLEHE NPaBUIIHE OL/yKe.
HaBefeHa gevHuUMja MO florvum CTBapy Hamehe nuTare LITa Ce cmaTpa
NpaBUIHO YTBPHEHNM YNHEHUYHUM CTaleM U KOje je YNHEHULIE NOTPEOHO YTBPAUTY
3a AOHOLLEHE "MpaBuIHe 041yKe” a OAroBop Ha OBO NMUTaHe NMPeBacXoHO 3aBMCK 04

BPCTE MOCTYNKa U HEroBmnx LW/bLEBA.
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2. HNHEHNUE KOJE CE ¥YTBPRhYJY ¥ MNOCTYIKY

Pa3nnumMt mMogenu NocTynka fajy pasnnumTte OAroBope Ha nuTakwe Koje je
UMHbEHMLIE HEOMXOAHO YTBPAMTUM fa 6y ce AOHena npaswiHa op/iyka. OCHOBHa
nogena npaeu Ce Ha OCHOBY [AOMWHaLMje WCTPaXXHOr WM pacnpaBHOr Hadena.
OcrTaB/bajyhun oBfie No CTpaHn pasnnke n3mehy HaBefeHUX Havena y norneqy HauvHa
yTBphKMBarba YnbeHNLa U popMrpara YiheHUYHe rpahe HeonxoAHe 3a O4yynBaksE,
KO NuTaka orcera ynkeHuUa Koje he ce yTBphuBaTK K/by4yHa pasnnka je y Tome
LUTO pacrnpaBHa MakCMMa 3aCTyn/beHa Yy CTpaHaykoM Mofeny nogpasymesa
HefOKa3nBare YMHEHMLA KOje OKPMB/LEHW MPW3HAaje OLHOCHO Y rornegy Kojux
MOCTOjU CTpaHayka carnacHocT. 3a pasfinky Of MeLIOBUTOr Mofena MocTynka Koju
nogpasymeBa yTBphrBawe CBMX OHUX YMHEHWULA KOje Cy[ CMaTpa peneBaHTHUM 3a
[OHOLLEeHE Of/TYKe, HEBe3aHO Of Tora fa /iv MX OKPUB/LEHW MpPU3Haje WU He,
pacnpaBHa MakcvMMa MogpasymMeBa fa O YutbeHMUama Koje he 6uUTM npeameT
[0Ka3nBaHa NpYMapHo 04/1y4yjy CTpaHKe, Tako LUTO TY>XKuaL, NOAMXKE ONTY>KHULY a
OKpMB/bEHN ofnydyje WwTa he ocrnopasatv 1 da v he yonwTe HeWTO ocropasaTtu-
YMHEHWNLIE KOje OKPUB/bEHMN He 0CropaBa YoriTe HUCY NpeAMeT [L0Ka3nBakba.

MehyTM 1 pacnpaBHa Makcuma [ejCTByje Ha pa3/inunTe HauymMHe y NopoTHOM
N He-NOPOTHOM CUCTEMY. Y aHI/IOCaKCOHCKUM ApXKaBaMa Yy Kojuma fanyka nopota
CaMOCTa/IHO [OHOCU OANYKY O KPMBMLM OMCEr UmkbeHWUUa Koje ce yTBphyjy je
apyrayuvjn v wmpn 'y nopeherwy ca HeMnoOpoOTHUM pacrnpaBHUM MOAENOM Y KOMe
npoecMoHasiHM  CyamMja 3Ha fAa  OABOjU  MPaBHO-PefieBaHTHO 0f  MpaBHO-
vpeneBaHTHOr. Tako npumepa pafu, ofbpaHa MOXe [OKa3uBaTW fAa je OKPUB/bEHU
"nobap KomLMja 1 XymaHUcTa” Koju HMKaga He 61 "HIM mMpaBa 3rasvo”, JOK ca apyre
CTpaHe 13 chepe AOKa3vBara MOXKe 6UTK MU3Y3eTO MUTaHe HeypadyH/bUBOCTU ako ce
HMjeAHa 0f CTpaHaka Ha TO He M030Be, MaKo je Ha NpBW Mores jacHo Aa ce paau o
MEHTa/IHO HEYPaBHOTEXEHO] 0COOU. HN y MeLLIOBUTOM MoZeny NoCcTynka cyaunja Huje
anconyTHo cnobofaH y nornedy uukweHuua Koje he ce yTBphuBatu, jep My
orpaHuyerba y TOM CMWUCNY MOCTaB/ba TY)KMOUYEBA OMTY)KHMLA W pPefieBaHTHe

3aKOHCKe ofpeaoe.
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Cawma vHuupmjaTmBa 3a Of/lyumBame, 3axXTeBare Of Cyaa fa foHece oapeheHy
O4JTYKY, MOKpeTare "MexaH13Ha CyACKe 3alTuTe”, NoTu4Ye Of TyXuoua Te je y TOM
CMUCNY CY[, OrpaHWyeH HEroBMM 3axXTeBOM, OAHOCHO OMTY)KHULIOM. 3a pasfivKy Of
YMCTOr WHKBM3WUTOPCKOr MOfena, jeaHa of TekoBMHa PpaHLyCKe pesonyuuje u
KaCHWje HacTasior MeLoBMTOr MOJena KpUBMYHOI NOCTYNKA je 3ajartak cyfa fja ce
Kpehe y YMHEHNYHUM OKBMpPUMA OMTYXHMLUE. CXOLHO TOMe, ako TyXwunal, TepeTu
OKPVB/bEHOr fAa je oAay3eo Tyhy MOKPeTHYy cTBap Yy Hamepu npubas/barba
NPOTUBMPaBHE UMOBMHCKE KOPUCTU, CYL HE MOXE MUMO ONTY>KHULE YTBphuBaTh fa
je 0BO ofy3VIMarbe W3BPLUEHO NpumeHOM cune. Cyf je Haume Be3aH UMHEHUYHUM
OMnCOM fJena a YyTBphuMBare uubeHuMLa MUMO Tora Kocwuno 6m ce ca npasoM
OKpUB/bEHOI Aa Oyfe Yyno3HaT ca OHUM LTa My Ce CTaB/ba Ha TEPET W MpUnpeMm
cBOjy oa6paHy.*’

[arbe cMepHULUEe y nornefdy unkweHnua Koje he ce ytephusatu aajy ogpenoe
KPMBUYHOT 3aKOHa. Tako, aKko 3aKOH npeABuia KaxHhaBarwe OHOra "Ko Apyrora fivim
XMBOTA" HEOMXOAHO je YTBPAMTW fa je A0 CMPTW MacuBHOI CybjekTa OO0 ycnen,
pagwe (UM nponywTawa) OKPUB/LEHOr, Te fAa Ce [efio MOXe npunucartu
OKPVIB/LEHOM Y KpUBULLYY. YTBPhYjy Ce Haume OHE UMHeHMLE KOje YnHe obenexja
KPMBUYHOI [ena, LITO NoApasyMeBa Kako YTBpPhMBarbe OMITUX KOHCTUTYTUBHUX
efleMeHara KpvBn4Hor fena (npefLBuheHoCT Y 3aKOHY, NPOTMBNPaBHOCT U KPUBULLY) U
obenexja 6uha KOHKPETHOr KPWBWMYHOI Aefla. Y TOM CMMUCY je 3a MOCTOjabe
KPMBUYHOT fAena Kpahe HeOMnXOAHO YTBPAMTW [a Ce pafra OKPUB/LEHOT MOXe
MoABEeCTM NOA MojaM Ofy3vMara CTBapW, fa Ce pan O CTBapu Koja He npunaga
oKpuB/bEHOM (Tyha cTBap), [a je npeAMeT ofy3nMarba CTBap Koja je MoKpeTHa 1 aa je
KOZ, Y4MHMouUa nocTojania Hamepa npubas/barba NPOTUBMPABHE NMOBUHCKE KOPUCTW.
AKO Ce MOCyMHa Yy NOCTOjarbe HEKOr Of OCHOBA 32 WCK/by4ere NPOTMBMNPaBHOCTYU
NN KpnBULE (HY>KHa ofbpaHa, Kpajkba HYXa, HeypauyH/bUBOCT U T. C/N.) HEOMXOAHO
je yTBphuBaTy 1 YnbeHNLE KOje X KOHCTUTYMLLY, NpuUMepa paaum 4a v je nocTojao

Hanaz, Ha OKpUB/LEHOT, Aa N je Taj Hanag 61o NpoTMBNpaBaH, [a v je Taj Hanag 6mo

7" Yinak, y K0joj Mepu je Cy/ Be3aH YMHEHNYHIM HaBOAMMA ONTYXHULIE @ KONMKO Uy NOTAefy Kojux
UMHEHMLA Of He MOXKE OACTYMNWTK, [OCTA je CMOPHO Kako y Teopmju Tako 1 y npakcu. O Tome
OMLUMPHKje Y Aeny Koju ce 6aBn OAHOCOM Mpecy/e npema onTyX6u, Ha cTp. 64-93.
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MCTOBPEMEH U fJa NN je ofbpaHa OKPUB/bEHOr Ouia HeomnmxofHo noTpebHa 3a
of6ujare TakBor Hanaga.

Ha Kpajy, AOHOLLeHe O4NYKe Y KPUBUYHOM NOCTYMKY He nojpasymesa caMo
ofly4mBare 0 Kpueuum Beh 1 oapehmBarbe aflekBaTHe CaHKLUuje, Te je y TOM CMUCy
HEOMXOAHO YTBPAMTU YMHEHULIE KOje YTUYY Ha BPCTY N Mepy KasHe, TauyHuje CTerneH
KpuBule, nobyde M3 KOjUX je Aen0 YYMHEHO, jauuHy Yrpoxasarba Win MoBpefe
3awTuheHor go6pa, OKOMHOCTM MNOA KOjuMa je [Oen0 Y4YMHEHW, PaHUju >XUBOT
YUMHMNOLA, HErOBE JINYHE MPUIVKE, ApXare MNOCMe YYMHEeHOr KpUBWUYHOI [ena,
OfHOC Npema XXpPTBU U Apyre OKO/IHOCTM KOje Ce OLHOCE Ha HeroBy IMYHOCT (4. 54
K3-a PC).28 Tako ce y npakcu nUctuye fa "yKONMKO MPBOCTEMNEHU CY[ Y WU3PEKY
npecyfe yHece fAa je OKPUB/beHM OCyhuBaH, ann He YHece KOjUM npecydama je
ocyhuBaH, 360r KOjux KpMBUYHUX fJena je ocyhuBaH W KakBe Cy My CaHKUuje
M3peyeHe, TakBM HeLOCTaUM M3PeKy Mpecyde YvHe HepasyM/bMBOM. TO Cy Of/y4YHe
UMkbEHMLE KOje Cy4 Mopa umatu y Buay NPWINKOM OfJlyudMBarba O KPUBUYHOJ
CaHKUMjW."® "UnibeHnLIe 1 OKOMHOCTU KOje Cy Of 3Hauaja 3a OAMepaBarbe KasHe
NpescTaB/bajy O4NYYHE UMHEHWULIE U YKOIMKO Ce pas3fio3n 0 TUM YukeHuuama u
OKOJIHOCTUMA Y 3HATHOj Mepu MPOTMBYPEUHW TUMe je YyuureHa 6uTHa nospesa
ofpenaba KpMBMYHOT MOCTYMKa M3 yniaHa 368 cTas 1 Tauka 11 3Kr-a."*

CBe 0Be UMHEeHNLE KOje je HEOMXOAHO YTBPAWUTU Y UWbY [OHOLUEHAa OfNyKe

Ha3WBajy Ce MpaBHO pefneBaHTHe WAM OAMyuHe umieHuue.*' 3KM/2001% y Husy

8 KpnBn4HM 3aKOHNK Peny6nke Cpbuje, Cny>k6enu rnacknk PC, 6p. 85/2005, 88/2005, 107/2005,
72/2009, 111/2009 n 121/2012

% Pelere OKPYKHOT cyfa y Huwwy, Kx. 183/2005 og 10.5.2005. roguHe.

% peyewe BpxosHor cyaa Cp6uje, Kx.1 943/2003 og 5.2.2004. roauHe, BunTen BpxosHor Cyaa
Cpb6uje, 6p. 1/2004, cTp. 24.

31 Y 3aKOHy Ce He MOMUHE M3pa3 "MPaBHO PeneBaHTHE YMHEHNLE” MaKo je oBaj Bayer-os TepMuH
ofomaheH Yy npaBHOj Teopuju. 3a pa3nuKy of BehuMHe TeopeTMyapa Koju TroBOpe O MpaBHO
PeNeBaHTHUM UWHEHMLIAMA W MPaBHO PEeBaHTHOM UMHEHWYHOM CTawy, [py6ulua ce 3anarao 3a
Kopulwhere 3aKOHCKOT TepMUHa OAJTyUYHE YWkbeHuUe, UCTUUYyhn ga v MHAWMLUMjE MOTY BUTK NpaBHO
peneBaHTHe, jep WM HKMa NPaBo Mpuiaje HeKy BaKHOCT Kao CPeACTBY 3a [0Ka3nBare Of/lyYHUX
YnkbeHMUA. PyOuLLIMHA apryMeHTM Cy OCHOBaHMW, Noce6HO mMMmajyhu y Buay fAa ce MoHekaf nog
MPaBHO PefieBaHTHUM YMHEHMLAMA CMATPajy CBE YMHEHMLE Koje cyf YTBphyje y NOCTYNKy, HeBe3aHo
o Tora fJa /M ce OHe yTBPRYjY Y UWbY [OHOLWeHa OANYKe WM MaK y uuby yTBphUBaba OHUX
UMHEHMLA KOje Cy HEeONXOAHe 3a [OHOLeHwe offiyke. lMpema TOM Tymauewy Mojam MpaBHO
peneBaHTHUX YnHeHMLA 61O BUM WMPK 0f NOjMa O4JTYUHUX YKHbeHMLA, jep 6 nopes kux 06yxBaTao v
UMHEHULIE MHAMUMjE KaO W KOHTPOSIHe umkbeHuue. M. py6uita /1980/: UnkbeHWMYHO CcTawe Yy
KPUBWYHOM NOCTYNKY, 2 n3gawe, ViHhopmarop, 3arpeb, cTp. 4-5.

%2 3aKOHMK 0 KPMBMYHOM NOCTYNKY, Chy>k6eHn icT CPJ, 6p. 70/01 1 68/02 1 Chy>K6eHI rnacHnK
PC, 6p. 58/2004, 85/2005, 115/2005, 49/2007, 72/2009 n 76/2010.
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ofpesaba rosopu 0 O4JTlyYHUM UYMkeHMLama. Tako ce, npumepa pagu y un. 18 cT. 3
HaBoAw fa he cyf OL4/ly4MTU Y KOPUCT OKPUB/LEHOT “Kafa NOCTOjU CyMiba Yy Nornesy
OJ/IYUYHMX YMHEHMLA KOje UmHe 06eniexje KPMBWUYHOI fenia WUan 0f KOjUX 3aBucu
npuMeHa Heke gpyre ogpef6e KpvBMUHOT 3aKOHMKA”, 'y 00pa3oXery ONTY)XXHULE
ce n3mel)y ocTasior HaBoje 1 AoKasu Kojuma ce yTBphyjy oanyyHe unkbeHuue (4n. 266
CT. 1 Tauka 6), Xanba Ha npecygy 360r MOrpewHoO WanM HemnoTnyHo YTBpheHor
YMHEHNYHOT CTaka Moryha je camo Yy Cyyajy fa Cyf HeKY O4yUYHY YMHEHULY HUuje
YTBPAVMO VAW jy je norpeluHo yTepano (4. 370 cT. 1) uta.*® Pey je o unmweHnLama
ynje je yTBphHMBabe HEOMXOLHO 3a MpPUMeHY oppefheHe npaBHE HOPMeE, OLHOCHO
UMkbeHMLAMa Ha KOje MaTepujasiHO WM MPOLECHO MNpaBO HajoBesyje oppeheHe
nocneauue (MPUMeHy KpUBMYHE CaHKLje, BOhere KpUBMYHOT NocTynka u T. cn.).®

Y 3aBUCHOCTM Opf TOora ga /M Cy "peneBaHTHE" 3a MPUMEHY MpoLecHe wnu
MaTepujasiHO MpaBHE HOPME, OBe UMHbeHWLUE Ce Aa/be [efle Ha NPOLLeCHO-NpPaBHO
pefieBaHTHe W MaTepujajlHO MpPaBHO PefieBaHTHE YuWtbeHuue. Y MpBy rpyny 6w,
npumMepa pagu cnajane 4YnkbeHULe Kao LITO Cy BpPeMe WAM MeCTO W3BpLUEHAa
KPMBUYHO fena MNPUIMKOM  Of/lyuMBatba O  3aCTapesiocTu,  Haf/IeXXHOCTH,
6naroBpeMeHOCTM ONTYXKHULE WM MpUBATHE TYX6e UTA., JOK 61 y Apyry rpyny
cnajasie UMkbeHWLE cagpxaHe Yy MpoMnuMcUMMa MaTepujaiHor KpUBUYHOI Mpasa,
npumMepa pagn YMHEHULE KOje Ce O4HOCe Ha efleMeHTe OnwTer rnojMa KpuMBUYHOT
aena un obenexja noce6Hor 6uha KPMBUYHOI Aena, Ha OMNLWTE UHCTUTYTE KPUBUYHOT
npasa (MOKyLaj, CTULUA] U CN.), YAHEHULIE penieBaHTHE 3a ofpehuBare KpUBUYHE
caHkumje, nta.

MpaBHO peneBaHTHE WA Of/TyYHe YMHEHULLE MOTY Ce YTBphuBaTV HernocpeaHo-
nyTeM [0Kas3a, VAN NOCPeAHO- MyTeM APYrUX uYvkbeHuua. YurbeHuue Koje cnyxe
[0Ka3nBary 1M NPOBEPU O4JTYHHUX YMHEHMLA Ha3MBajy Ce BaXKHE UYMHEHULE UN

unkbeHmnLe nHAMLMje.>® 3KM/2001 roBopu 0 BXKHUM UMibeHWLaMa Y oapestama Koje

* Buau n unaHoBe368 cT. 1., Tau. 11, 391 cT. 1, 426, 463 cT. 1 1 2 3KIM/2001.

% V. Bayer /1989/: 4-5.

% Tako u: B. Byphuh /2013/: 480-481.

% M. Mpy6uua, y cknagy ca 3aKOHCKOM TEPMUHONOTMjOM, MHANLMjE Ha3MBa "BaXKHUM YntbeHNLaMa
ncTndyhn fa oHe MMajy ynory fOKas3HOT CPeACTBa U CyXXe yTBphuBary 04TyHHUX YntbeHUUa. M.
Mpy6uwa /1980/: 6. b. Mapkosuh 1x je HasMBao "ocHOBaMa NoAo3perba” U AeMHNCA0 Kao "aoKasaHe
UCTUHWTE YMHEHMLIE U3 KOjUX CE MOXKE M3BECTM 3aK/byyak [a je jefHa Apyra YnkeHnua, koja uma ga
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perynuLly npeaMeT>’ 1 paawe Jokasvearba.>® 3a pa3nuKy of NpaBHO peneBaHTHUX
NN O4NYYHMX YMHbEHMUA 4mje je yTBphMBarbe HEOMXOA4HO 3a AOHOLIEHE OfNyKe
(NpyMeHy npaBHe HOPME), BAXHE UUHEHULUE-UHAMLUMje CyXe Kao [O0KasHO
CPeAcTBO. 3aT0 Ce M Kaxe Aa 0Be YMtbeHWLEe UMajy ABOCTPYKWN KapaKTep: a) OHe Cy
YMtbeHNULEe came Mo cebwu, 6) OHe Cy M AOKasu 3a Apyre MNpaBHO peneBaHTHE
ynrbeHnLe. > MojeayHn ayTopu nopes NpaBHO PENeBAHTHNX UNHEHULIA U YNHEHNLA
NHAMUMJA NOMUILY JOL U NOMONHE UAN KOHTPOJIHE YMkbeHULLE, OAHOCHO YMbeHMLEe
noMohy Kojux ce npoBepaBa BEPOAOCTOJHOCT ofpeheHnX AoKasa, OAHOCHO MUCMUTYje
Ce NPaBUIHOCT OAMYYHMX YMHEHULIA M YnHeHMLA UHANLMja.

3KI1/2001 nopep OA4/ly4HUX M BOXKHUX YMHEHMLA MOMUHE jOL U YMHEHWUYHO
crare™ 1 crawe cTBapn®, fok ce y Teopuju nopeq Tora ogoMahvo 1 U3pas MpPaBHo
peneBaHTHO UYUHEHUYHO cTare.”® UnMibeHNYHO CcTare um "MpaBHO peneBaHTHO
UYMHEHNYHO CTawe” 6M npeacTaB/basio  CKyM CBMX  OA4JTYYHWX WM MPaBHO
peneBaHTHUX YMHEHMLA Ha KOj1Ma Ce HEMOCPeaHO TeMe/bI NMPUMeHa 3aKoHa, 0K ce

CKYMN CBUX YMHeHULA Koje ce yTBphYjy Y MOCTYNKY (4ak/e v BOKHUX YHeHULA 1an

Ce [OKaXe, UICTUHMTA MU HEMCTUHUTA, jep OHEe MPBe ca 0BOM APYroM CTOje Y TeCHOj I0rMuKoj Besn.”
b. Mapkosuh /1921/: O gokasuma y KpUBMYHOM NOCTYNKY, APYro usgawe, beorpag, cTp. 275.

3" Mo un. 326 cT. 2 3KIM/2001: "[loKa3uBarbe 06yxBaTa CBe UMkbeHWLIE KOje Cy/ CMaTpa Aa Cy Ba>KHe 3a
npaBuIHO Mpecyhete.

% Tako HNp. OKPUB/LEHN MOXE BUTM CYOUeH Ca CBELOKOM WK APYrM OKPUB/LEHMM, @ CBEOLM Ce
MOTY CYOUMTWM aKO CE HUXOBU UCKA3W HEe Cnaxy Yy Moriefy BaxHWX yukbeHuua (un. 91 u 103
3KI1/2001), yeuhaj ce npedy3vMa Kaja je 3a YTBphHMBatbe WM pasjallitbere BaXKHE UYMHbEHULE Y
nocTyrnky noTpebHO HenocpefHO onaxarbe (4n. 110), BewwTauerse ce ogpehyje y uumwy yTephuBama
WK OLLEHE HEKe BaXKHE YmnkbeHuLe (4. 113), utg.

¥v/. Bayer /1989/: 7, B. hyphuh /2013/: 481.

“0 Tpoagoby Ha NPaBHO PeneBaHTHe YMHbEHWLE, UHANULMjE 1 MOMORHE YMHEHILE MPBU je MOCTaBuo
M. [oneHu, a npuxsatajy je u V. Bayer, M. 'pybuwa v B. hyphuh, ¢ Tum ga Bayer nctunye ga je
rnaBHW [eo OBe Tpofeobe feoba Ha MPaBHO PeneBaHTHe YMkbeHWULE U uHavumje. Bugn: V. Bayer
/1989/: 8 M. MpybuLua /1980/; 14, B. hyphuh /2013/: 481-482.

“I Tako ce y 3KIM/2001 YnEHNYHO CTarbe MOMUILE Y OfpeaGaMa Koje perynuLy U3MeHy OMTYXHULE
Ha rnaBHOM npeTpecy (4. 341 cT. 1), >xanby 360r NOrpeLLIHOr UKW HENOTNYHO YTBPHEHOT YNHEHNYHOT
CTarba (4n. 370) 1 NpenHaderbe Npecyae o4 CTpaHe gpyrocTeneHor cyga (yn. 391 ct. 1).

2.0 cTarby CTBapy Cce roBopu y ucTpasn (un. 257 cT. 1), Kog cagpxaja onTyxxHuue (4n. 266 cT. 1 Tau.
6), Kof 3aBpLUETKa AoKa3HOr noctynka (4n. 340 cT. 2), u3narawy Cyamje nsBectmoua y noctynky no
Xanéwu (un. 378 cT. 1).

“3 3a ayTope Koju NpuxBaTajy Bayer-oB nojam NpaBHO PeneBaHTHNX UNH-EHNLIA, MPaBHO PeNeBaHTHO
UMHEHUYHO CTake 61 03HaYaBano HUXOB CKyN. 3. Jekuh nae 1 Kopak Aabe na Mof YNHbeHUYHUM
CTarbeM MOApasymeBa CKYN CBUX Y MPaBHO PefieBaHTHUX (04JTy4HMX) U "MPaBHO-UPeNieBaHTHMX"
UnkbeHULA Koje ce yTBphYjY Y KprBrMYHOM nocTynky (3. Jekuh /2005/: KpusnuHo npoLecHo npaso, X
usgawe, beorpag, ctp. 233). MehyTum, came 3aKOHCKe ofpeabe femMaHTyjy OBY Te3y, jep nog nojMom
UMHEHNYHO CTaHE NOBOLE CaMO CKYM OLJ/TYYHUX YMHbeHNLR, JOK Ce 0Baj YKYNaH CKyM CBUX Y/HEHMLA
Koje ce yTBphyjy Ha3uBa cTateM cTBapu. Tako u M. Mpybuiua /1980/: 4.
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UMHbEHMLUA-UHOUUMJA N KOHTPOJIHMX, Tj. MOMONHWUX YUHEHWULA) Ha3MBa CTateM
cTBapu. HaBefeHa 3aKOHCKa TepMMHOMOrMja MOXe Ce [JOBectM y Be3y ca
npuxsaheHMM MOZENOM TMOCTYMNKa y KOMe je Ha Cyay rnaBHa OAroBOPHOCT 3a
(hopmumparbe YMHEHNYHOT CcyrncTpaTta NoTpebHOr 3a OANyYMBare. Y TOM CMUCY Ce
KOpUWheHW 3aKOHCKN Ha3MB "OL/IYYHE UMHEHULIE” MOXE JIEKCUYKM MoBe3aTn ca
UMkbeHMLAMA Ynje je YTBPhMBarE Cy4y HEONXOLHO 3a LOHOLUEHE O/YKE.

Y cknafly ca TeHAeHuMjama jayawa pacnpaBHor Hadena 3KI1/2011 merba
[0CaJalltby 3aKOHCKY TEPMUHOMOMMjy M He FoBOpU O OfaydHUM™ 1 BaXHMM
unkbeHMLUaMa, Beh M3pMUMTO HaBOAM [Aa CYy MpeaMeT [oKas3uBama YMHbeHULE Koje
UnHe obefiexje KPMBWUYHOI Aena, Of KOjuX 3aBWCU MPUMEHa Heke Apyre oapenoe
KPMBUYHOI 3aKOHA M Of KOjuX 3aBMCK MprMeHa oapefaba KprBUUYHOr NocTynka (Y.
83 3KI1/2011). JacHo je aa je oBAe pey camo O TEPMUHO/OLLKMM pas3/ivKama, a ga ce
0BaKO ofjpeheHe UnmkbeHMULe Kao NpeaMeT fOKas3uBara He pas/ivKyjy of focafalltber
TEOpUWjCKOr AeuHMCarba NPaBHO-PENIEBAHTHUX WM OL/TYYHUX UMHeHWLA. Pey je o
YMbeHMLAMa KOje je HEeOMXOA4HO YTBPAMTM Yy Uwby nNpuMeHe oppeheHe
mMaTepujaiHonpaBHe MK NpolecHonpasHe oapente. OCHOBHA pas/nvka exu y ToMe
wTo 3KI1/2011 nopea onwTeno3HaTUX U A0OBO/LHO pacrpaB/beHNX YMHbeHMLA KOje ce
HW Yy [OCajalli0j NPakCuM HUCY [OKas3uBase, W3PUUMTO eIMUHLLE MOTPpeby 3a
[I0Ka3MBakeM OHMX YMHbEHMLIA KOje OKPUB/LEHWN MPU3HAje Ha HAYMH KOjU He 3aXTeBa
[a/be [OKa3nBame 1 Yy Norneay Kojux NocToju carnacHoCT CTpaHaka, nof ycnoBom fa
CTpaHaykKa carflaCHOCT Huje y CYnpOTHOCTM ca ApYrvMM LOKa3uMa.

HeBesaHo of Tora fAa /in ce pacnpaBHOM WM WCTPaXXHOM Hadeny faje
MPefHOCT, KapaKTepuUCTMKa EeBPOKOHTUHEHTAIHUX HenpeueieHTHUX cucTtema je
TEXHa [ja Ce YNHEHNYHO CTaHe CBeJie Ha OHE eNleMeHTe KOoju omoryhasajy npumeHy
3aKOHCKe Hopme. buo fa ce unkbeHuLe Koje cy npeaMeT yTBphuBara y MocTynky
Ha3nBajy O4JTy4HVUM WM MPaBHO-PeNieBaHTHUM YMkbeHMLaMa Uan ga ce npeuusHo
oapehyjy kao wrto 10 umHM 3KI1/2011, jacHO je pa ce pagun camMO O OHUM
YMbeHMLaMa 4mje je yTBphrBarbe HeOnXO4HO 3apaf NpPVMeHe MaTepujasiHOMpaBHe

UMW NpoLiecHonpaBHe oapea6e. Tako je npumepa pagun y NocTynKy Koju ce Boaw 360r

“ N3yseTak je camo un. 440 3KM/2011 koju perynuiie xan6y 360r MOrPELLHOr UAN HEMOTMYHO
yTBPHEHOT YNHEHNYHOT CTakba, U nNpeasuia aa je oBa xanbda moryha camo y Ciyyajy ako je Heka
"0ANy4YHa" YnkbeHMLA NOrpewwHo yTpepheHa nnn Huje yTepheHa.
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3noynoTpebe  cnyx6eHor  Monoxaja  uMpeneBaHTHa  Hamepa  npubas/bakba
NMPOTUBMNPaBHE NMOBUHCKe KOpUCTH, Byayhu fia ce 0Ba Hamepa He Hanasu y efeMeHTy
6uha HaBeleHOT KpUBMYHOT fena.

Y cuctemmma nOPOTHOr cyhewa nojaMm 4unkbeHuua Koje ce yTtephyjy vy
MOCTYMNKY je Aa1eKO LMPU Of YMHEHWLA PENIEBAHTHUX 33 MPUMEHY HOpMe, Te ce
HaBOAM [Ja nopoTa MNPUIMKOM OA/lydvBakba Mma Yy BULY “MyHOhY XXMBOTHE
CTBapPHOCTW KOjy je Hemoryhe Hopmupatu. [lOK je OCHOB KOHTUHEHTa/THUX OAJ1yKa
"3aMP3HYT Y BELLTaYKOM CBETY 3aKOHCKe perynatvBe” na ce foka3syje camo OHO LiTa
je HaBefeHO y OMTYXHWUM W npeaBuvheHO MaTepujaiHOMPaBHOM OApesooM, Y
cucTeMuMa NopoTHOr cyfera NpaBHO PeneBaHTHO je OHO LUTa je 6vKe APYLUTBEHO)
CTBapHOCTU, Y KOjoj ce npenanhy YnbeHuLe 1 BpeaHocTH.”* Tako je mpumMepa paaw,
y NOCTYNKy 3a y6ucteo Koju ce soguo npotus O. Ll. CUMMCOHa, jefaH Of rnaBHUX
aprymeHara ogbpaHe 610 je Taj fa je TY>XXMNawTBO pacCUCTUUKN HaCTpojeHo! Y Tom
cmucny, ofbpaHa je uctmuana ga je getektns Mark Fuhrman "nogmeTHyo” [okase
Kako 61, ¢ 063MpoMm fa je pacucTa, OKPMBMO MO3HATOr LpHUA. Kaja je oBaj AeTEKTMB
npef CyoMm M13jaB1O Aa HKMje pacucTa, Te Ja HMKada Huje ynoTpebmo norpaHy ped 3a
LpHUa (nigger), ogbpaHa je 3axTeBasa fja Ce Kao CBefOK cac/ylla HOBMHapKa Koja je
CHVYMU/IA MHTEPBjY ca PypMaHOM Yy KOMe je OH BuLLE of 40 nyTa KOPUCTUO MOrpaHe
peun rosopehn o0 uypHumMma! Tokom MOPOTHOr cyhewa MasTeHe je UCTO BpemeHa
nocseheHO pacnpasv M n3BOhewYy [oKasa 0 "pacHOM MuTawy”, Kao M pacnpasu O
OKO/IHOCTUMA KOHKPETHOr cfiyyaja MU MaTepujaiHAM [OKa3uMa KOju Cy jacHO
yKasvBaIM Ha KpWBULY ONTY>XKeHor, uvajyhu y Buiy Aa je 0CHOBHa Te3a ofbpaHe

6una Tesa 0 "HaMeLLITary fOKa3a” 13 pacHO MOTMBMCAHUX pasnora.

45 M. Damaska /1986/: Two Faces of Justice and State Authority, Y ale University Press, p. 29.

“6 Ha kpajy je nopoTa, cacTas/mbeHa o/ 9 LpHaLla, 2 6enua 1 1 xucnaHoamepuKaHLa Halina aa
"OKPUB/LEHM HUje KpUB”, ynpKoc Tome LWTo je AHK aHanusa jacHO yka3uBana fa je KpB OKpUB/LEHOT
HafeHa Ha MecTy 3/104MHa, [a je jefHa pyKaBumLa KOjoM je M3BpLUEHO YOUCTBO NpoHaheHa Ha MecTy
3N104MHa a gpyra 'y 6aLliT OKPUBILEHOT, Aa je XpTBa fAena (6vBLia cynpyra) 1 paHuje y HEKONNKO
HaBpara Tpaxwuna nomoh nosumuuje y cTpaxy of, OKpMB/beHOT. "CUrypHOCT” TYXKMawTea y
maTepujasiHe 40Ka3e KOjuM pacronaxe cnpevasasa ra je fa Tpaxu usysehe NopoTHMKa
ahpoamepuukor nopekna, Bepyjyhu fa ta UnkeHULA y 0Bako "jakom” cnydajy Hehe 6UTU HU O[] KakBor
3Hauaja, LITO Ce Ha Kpajy nokasano norpewHumM. O 0BOM Cyyajy OMNLWMpHKje:

J. E. Schuetz /1999/: The O. J. Smpson Trials. Rhetoric, Media, and the Law, Southern Illinois
University Press.
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Vmajyhun y BUaYy Aa 0 KpuBMUM oalyyyjy 06uyHmu rpahaHn, npaBHy nauum, Ha
MOpOTHOM cyhera ce U3Bofe AOoKasn WM yTBphYjy MHOre UnMkbeHuue Koje 6u ce y
KOHTVHEHTa/IHOM MOZeny cMaTpasie NpaBHO UpefeBaHTHUM. UnkeHWLE MonyT OHUX
[ia ce "pagn O OKOPenoM KpumuHaly”, "4OBEKY KOjU He uie y LpKBY”, uam nak
"00OPOM M Y30pPHOM KOMLUWMjWU”, "CaBeCHOM W YrnefHOM feKapy”, "aKTUBWUCTU
YOPY>Kera 3a 3aTUTY XXMUBOTUHA U T. C/1., YECTO MOTY GUTK O MpPecyaHor yTuuaja
[ia mopoTa "o41yun” aa v je HeKo 3ac/y)Kno fa byae KaKheH unu He!l

YnpaBo 360r TOra, aHr/I0CaKCOHCKM ayTopyv WHCUCTMPajy Ha 3Hauajy
"HapaTUBHMX KOHCTPYKUMja'- (opMunvcawy W pasapgyM npuya y CyaHMUW,
MOTKPen/beHUX W3jaBama CTpaHaukux ceegoka.*’ Mpumepa pagw, y MOCTYNKy 3a
ybUCTBO TY)XKU/ial, MOXe MHCUCTMPATU Ha Te3n [a je ONTy)XXeHa 31a U npopadvyHata
ocoba Koja je ybuna cynpyra u3 HACKMX nobyaa jep ce 3asbybuna y Apyror 4Yoseka. Y
MPUAOr CBOjOj "KOHCTPYKUMjU” MOXKEe MNOo3uMBaTW CBefoKe Koju he TBpAMTU fa je
ONTYy)XXeHa "3a/bybrbnBe 1 qrepTyjyhe” Hapasu, ga je 4YecTo BuRjaHa NO CyMHUBUM
nokKasmma, Aa ce apyxwuna ca cymwnsuM ocobama u T. cn. OpbpaHa ca gpyre cTpaHe
MOXE MHCUCTUPATK Ha Te3n [a je ONTYXKeHa AYrvn HU3 rogmHa 6mna 3/10cTaB/baHa Of
CTpaHe cynpyra v fga je youctso 610 UCNPOBOLMPAHO jefHUM Y HU3Y BpyTaHUX
Hanaga. Ceegoun ofbpaHe y TOM CMUCNY MOTY CBEAOUMTU [a je OKPUB/bEHA "YecTuTa
M nowTeHa ocoba”, fa je YecTto 6una yTydeHa U ca BUA/bMBMM MoBpefama, ga je
MOKOjHU cynpyr 610 CKOH Ty4ama U Hacu/by U T. CN. Y TaKBOM [0Ka3HOM ABO6OjY
TELKO je YCTaHOBMTW LUTA Ce CTBApHO [Aecwsio, aM Ha Kpajy KpajeBa TO je o[
CropefHe BaXXHOCTM Yy nopehewy Aa TeXHOM Ja ce nopoTa ybeau y npefoyeHy joj

Bep3ujy npuye.

47 0 Tome: P. Roberts, R. Zuckerman /2010/: Criminal Evidence, 2™ ed., Oxford University Press, pp.
127-129.
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3. BPCTE UMHEHNUA

UnweHunue Koje ce yTBphyjy y NOCTYMKY MOry ce KfacugukosatM Ha
pas3nmuute HauvHe. [lopes MOMeHYTe 3aKOHCKe MNOAeNe Ha Of/ly4He W BaKHe
YMtbeHNLEe, Of MocebHOr Ccy 3Havaja nofene Ha crnosbawltbe (06jEKTUBHE) M
YHyTpawere (CyOjeKTUBHE) uUMmbeHMUE ca jefHe W MO3UTMBHE W HeraTMBHE
UMHEHWLE ca Apyre CTpaHe, JOK Ce Y aHr/10CakCOHCKOj uTepaTypy npasu nogena
n3mehy nermcnaTMBHUX (3aKOHCKMX) U afjyankatnuBHuUX (npecyhyjyhnx) ynrbeHuua.
HaBefieHa nofena je peneBaHTHa 3a pasyMeBarbe UHCTUTYTA (hOpMasIHOT NMpumarba Ha
3Hate OMLWITENno3HaTUX UWMHEeHWLA, Kao M KO npobfiematuke pas/nKoBara

UMHEHNYHOT 1 MPaBHOT Y KOHTEKCTY NOPOTHOT cyhetsa.

3.1. Cyb6jeKTMBHe 1 00jeKTMBHE YNHEHNLE

Y 3aBMCHOCTM Of Tora fga N ce felasajy Yy Cro/bHOM CBETY WM Yy
YHYTPaLUHbEeM, MCUXNYKOM XMBOTY MOjeAnHLA, YMHEeHWLE Ce [iefie Ha Crosballtbe Uu
06jekTVBHE (pafrba, Bpeme, MeCcTO, HauvMH M3BpLUeHa Aena) WM YHyTpallwe Wan
Cy6jeKT1BHe UmnkbeHuLe (MOTUBK, LW/BLEBM, Xerbe, TeXHbe U T. cn). Bennku 6poj
MPaBHO PEeNeBaHTHMX YMHEHMLA CYy UMHEHWLE YHYTpalre npupoge. Pey je o
PeaHNM YMHEHMLIAMA M3 MPOLLIOCTM KOje Cy Ce Ofurpaie y fncuxu OnTYXeHOr U
KOje je HeONnxo4HO YTBPAUTY Y CBaKOM MOjeAMHOM Cy4ajy Aa 6u ce yoniwte mMorio
roBOPUTM O KPUBUYHOM fefly Y 06jeKTMBHO-CYBjeKTMBHOM CMUCY NpuxBaheHOM Yy
HalLem npasy.*®

YT1BphKnBarbe CyBjeKTUBHUX YMHEHULIA j€ Y HEKUM ClyYajeBuMa Of NpecyaHor
3Hayaja 3a MocTojarbe M KBaIM(MKALM]y KPUBMYHOT [ena. Tako, npumepa pagw,

yOMCTBO M3BPLLEHO M3 HUCKMUX Mobyfa MnocTaje TEWKO yO6ucTBo, Of YTBphuBara

%0 006jeKTMBHOM 1 06jeKTUBHO CY6jeKTMBHOM NOjMy KPUBUYHOT Aena onwupHuje: 3. CTojaHoBKh
/2005/: KpusruHo npaso-onwTu geo, 11 n3pare, MpasHa Kwura, beorpag, 95-103, H. CpseHTuh, A.
Crajuh, /b. Masapesuh /1996/: KpueuyHo npaso Jyrocnasuje, CaBpemeHa agMUHUCTpaumja, beorpag,
cTp. 131-139. HaBefieHo oapehere nogpasymMeBa Aa je KprBMLA cacTaBHU e/IeMeHT KPMBUYHOT fena, a
rnojam KpuBULE je CNIOXeH Mnojam Ymje yTBphrBatbe HY>XXHO 3axTeBa yTBphMBare Cy6jeKTUBHUX
UMHEHMLIA Be3aHKX 3a CBECT M BO/bY YUMHMOLA.
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Hamepe 3aBWCU MpaBHa OLeHa pajtbe- Aa v je cuna ynoTpebsbeHa y Hamepu fa ce
cTBap ofy3me (pa3bojHMLUTBO) WK je cua ynoTpeb/beHa y Hamepu ga ce ofyserta
cTBap 3aapxu (pa3dojHnYKa Kpaha), Hamepa nprbasrbarba NPOTUBNPABHE UMOBMHCKE
KOpUCTK je y Guhy MHOrMX KpMBMYHMX fena MNpoTvB uUMoBuMHe (Kpaha, npesapa,
MpPOoHeBepa 1 cn.) na 6e3 0Be HaMepe HemMa HW OBUX KPUBUYHKX Lena.

Cy6jeKTVBHe UMtbeHMLe NMONyT HaMepe YBeK je Heonmxo4HO A0Ka3aTu Kafa cy
npeasuheHe 6uhem KpUBMYHOT Aena. AKO Ty)Xunauy, He AoKaxe HaMepy nprbas/barba
NMPOTUBMPaBHE MMOBMHCKE KOPUCTU HE MOXKe Ce roBOpPWUTK O Kpahu, yTaju, npesapw,
aKo Ce He [OKaxe Hamepa u3beraBara nsaharba Nnopesa He MOXe Ce FOBOPUTM O
MOPECKOj yTaju, oKa3nBake KOPUCTO/bYO/ba Uv APYrnx HUCKMX Nobyaa 3HavajHo je
3a NOCTOjare TewwKor youcTBa, KBa/IM(hMKOBAHOI 06/MKa Ofy3nMarba MasiofieTHOr
nvya n 1. cn. OcTBaperwe HaMepe Huje GUTHO 3a NOCTOjake KPUBUYHOT Aena, 6UTHO
je yTBpAMTM caMO MOCTOjake Hamepe, KOja Ce He [Mpouewyje Mo KOHa4HO
OCTBapeHOM pe3ynTaty Beh Ha OCHOBY 00jeKTMBHMX UMheHWLUa. Tako ce npumepa
paau, 13 YnkbeHULE Aa CY OKPUB/LEHW NPUGaBUIM Masly UMOBUHCKY KOPUCT He MOXe
M3BOAMTU 3aK/by4ak fa je 1 huxoBa Hamepa 6una ycmepeHa Ha npubas/bare Mane
MMOBVHCKE KOPUCTKM, aKO PeuMMO Yy KPaTKOM BPEMEHCKOM WHTepBasly 06ujy Tpu
o6jeKTa 1 0fly3my CaB HOBaL, KOjU Cy TaMO HaLLI/W.

Hamepy je yBeK HeONXOAHO AOKa3uBaTW OHAa Kafa je oHa npepsufeHa kao
enemMeHT 6uha KpmBuyHor gena. MehyTum, y npakcu ce NoOHeKas [eluasa [a Cyao0Bu
foHOce ocnobahajyhe npecyge wnM  pewewa 0 06ycTaBuM MOCTynka 360r
"HEenocTojaka HaMepe” Yak ¥ y C/y4yajeBrMa Kafja cama Hamepa Huje npeasuheHa y
6uhy aena.”® Tume fonasw [0 NOBpefe 3aKOHa y KOPUCT OMTYxeHor, 6yayhu aa ce

CyZl MMMO 3aKOHCKOI OBfallhera ynyLuTa y yTBphuBarbe UnMtbeHULA NPENeBaHTHUX

9 Tako je npBOCTEMeHN Cyf pellereM 06YCTaBMo MOCTyNaK MPOTUB OKPUB/LEHOT 3607 KPUBMUYHOT
fena 3noynotpede CNy>K6eHOr MnofioXaja, nof 06pasnoxeweM fAa "HemMa OCHOBaHE CyMhe fAa je
OCYMHMYEHMN MOCTYNao Y Hamepu fa npefy3ehy HaHece LWITETY Uan cebu unm gpyruma nprndasmn Kaksy
KopucT”. (Pewerwe OnwTnHCKor cyaa y Pawku Ken. 56/04 of 13.10.2004. roguHe). BpxosHu cyg je
Halao fa je Tume MoBpefeH 3aKkOH y KOPUCT OMTY)KEHOr UCTakaBLuM crefehe : "Kako Hamepa ga ce
ceby mnu gpyrom npubaBum Kakea KOPUCT WKW APYrOM HaHece LUTeTa HWje 3aKOHCKO o6enexje
KPUBMYHOT Aena 3/10yrnoTpede cnyX6eHor nosioxaja, TO je MPBOCTENEHM Cyf, pas/iore peLlera 0 TOMe
[Ja N MOCTOju OCHOBaHa CyMHba Ja Ce Y pafraMa OCYMHUYEHOT CTUYY 3aKOHCKa 06enexja KpUBUYHOT
Jena 3noynoTtpe6a cnyx6eHor nonoxaja u3 un. 242. K3 PC, ka0 OfNYy4HOj UYMHEHULU, YYUHUO
HepasyM/bMBUM, TE je Ha Taj Ha4YWMH YYMHMO GUTHY MoBpeay oApeAaba KpMBUYHOIP MOCTYMKa W3 Y.
368. ct. 1. Tau. 11. 3KIM y kopucT okpuerbeHor.” (Mpecyga BpxosHor cyaa Cpbuje K33.8/07 of
28.02.2007. roguHe).
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3a MOCTOjawe KPWBWMYHOT fena, fa 6V Ha OCHOBY HMXOBOI HEMOCTOjaka W3BEO
3aK/byyaK Y KOPUCT OKPUB/LEHOT.

Cyb6jeKTMBHe 4utbeHuLe, MOMyT Hamepa M nobyaa YBeK je HeOMXOAHO
[oKasaTn Kaga cy npefsuheHe 6uhem KpuvBMYHOT fena. AKO TyXunal, He [OoKaxe
Hamepy npubas/barba NPOTMBMNPaBHE MMOBUHCKE KOPUCTU HE MOXE Ce rOBOPUTU O
Kpahu, yTaju, npesBapn, ako Ce He [OKaXe Hamepa usberasarba Mnaharwa nopesa He
MOXEe Ce FOBOPUTU O MOPECKOj YTaju, [0Kas3nBake KOPUCTO/bYO/ba MAKM ApYrux
HMUCKMX NO6YyAa 3Ha4ajHO je 3a NocTojarbe TELIKOr YOUCTBA, KBaIM(PMKOBaHOT 06/1MKa
0fy3VIMara MaoIeTHOT NNLa U T. CN. HO nuTarbe je Aa v je CybjeKTUBHE YnHbeHULe
HEOMXO4HO YTBPAMBATU Yy CBaKOM MOCTYNKY WX CamMO OHAa Kafja Cy W3puuuTo
npegsuheHe 6uhem KpuBNYHOr aena?

O6jeKT1BHO-CYOjEKTMBHM M0jaM KPUBMYHOT fena npuxsaheH y Hallem npasy,
Mo KOMe je KpvBMLA CacTaBHW eNeMeHT KPVBWUYHOT [ena, Halaxe fa ce y CBakoM
MojeSuHOM Cryyajy YTBPAe YMHEeHNLE Be3aHe 3a CBECT U BO/bY YUMHMOLA, KaKo 61 ce
Ha Kpajy KpajeBa YCTaHOBM/IO [fa /I My Ce [eno yonwTe MOXe "npunucatn y
KpuBuyy”. T1CMXONOLLIKO-HOPMAaTUBHN KOHLENT KpWBMLUE nogpasymeBa fga ce y
CBaKOM Cnyyajy mopa YTBpAM [a /i je yumHunay, 6o CBecTaH CBOr Aena, fa v je
XTE0 O4HOCHO MPUCTA0 Ha HEroBO M3BPLLIEHE, a /N je 0/1aK0 APXKao Aa [0 fena Hehe
pohun nnu ga he mohu fa cnpeyn Heroso M3BpLLEHE, jep HA OCHOBY OBUX YMHeHULA
CY/ MpoLerbyje cTeneH Kpuauue Kog yumHuoua. Cyg je aakne yBeK Ay>KaH fa yTBpau
Cy6jeKT1BHe YMHbeHNULIE KOje Ce OHOCE Ha WHTeNeKTyaHy (4era je yumHwunay, 6vo
CBECTaH) M BO/bHY (LUTa je XTeo/Ha LTa je NPMUCTa0) KOMMOHEHTY yMULL/baja. Y TOM
CMUCIY Ce Y NMpakCcu NpaBunIHO UCTUYE Aa "Kafa je MPBOCTENEHU CY[ Y 06pasoxery
npecyae caMo HaBeo Aa je OKpMB/bEHA NOCTyNana ca yMmuL/bajeM, aa je 6una ceecHa
CBOT fJena M [a je XTena HacTynawe 3abpameHe nocreguue, a fa je 10 jefuHo
06pasnoxerbe CTaBa Cyfa Aa je OKpuB/beHa MocTynasna ca AMPEKTHUM YMULLbajeM -
Tafja y NPBOCTENeHOj NPecyau YOMLUTe Hema pasnora 0 04ay4YHUM YnkbeHnLama.” >

[a 61 JOoHeo 3aKk/byvak O CTerneHy KpuBumue, Cy4 Mopa fa YTBPAW O4J1y4eHe
Cy6jeKT1BHe YMHEHMLIE KOje Ce OHOCe Ha CBECT M BO/bY yumHuoua. CybjeKTuBHE

YyntbeHNUUe Hajuyewhe ce yTBPRYjY WHAMPEKTHUM MyTEM- 3aK/by4MBateM W3

% peLierbe OKpYXXHOT cyaa Y Bamesy, Kx. 506/07 og 01.11.2007. roauHe.



006jeKTVBHUX YMHEHULA KA0 MHAMLM]A, @ MOTY ce YTBpAMBaTU N OTKPUBaHEM Camor
cyb6jekTa, Tj. MHTPOCMEKLMjOM, Kaja /MLe camo OMucCyje CBOj YHYTpalkbMN XXUBOT
(HNp. Npu3Hawe) WAM NaK WUCNUTMBaHkEM CybjeKTa 0 CTpaHe Apyrux navua
(NCYUXMjATPUCKO M MCUXOMOLLKO NCTIUTUBAKE).>" Y Teopuju ce ca NpaBoM yno3opasa
[a je "NCUXUYKO casHawe [ABOCTPYKO CyOjeKTMBHO. Hajnpe, NpeameT HEroB Huje
AOCTynaH apyrum cybjektuma, Te ce OHO He MOXXe nposepuTw. Apyro, 6yayhu ga je
cam Cy6jeKkT casHarba Takohe 1 weroB 006jekT, Beha je BepoBaTHoha ga he u camo
casHarbe 6UTK CybjeKTMBHO, HeTayHo...OTyda M TeXa fAa Cce YynoTtpebn Kakas
00jeKTMBaH METOj- Aa Ce MCUXUYKe NojaBe ca3Hajy MocpefHo, NPeKo maTepujasHuX
nojasa, NpeKo NoHawarmwa’.>* Tako ce, NpuMepa paay, U3 06jeKTUBHE UMHeHNLE A3 je
OKPUB/bEHN MyLA0 Y CPue WM HeKn Apyrn BuTanaH opraH oLwiTeheHOr MoXe
3aK/bYUMTK Aa je NOCTOjasia HaMepa fAa ce owTeheHn NNLLIM XKMBOTA, 13 YNHeHNLEe da
je KOf OKpVB/LEHOr KOjU je PerucTpoBaHM HapKOMaH MpoHafeHa marba KonMymHa
HapKOTMKa MOXe Ce 3aK/byuyuTu [a je gpora 6una HameweHa SIMYHOj YnoTpedu, u3
UMkbEHMLE [a je XKPTBa 0TpoBaHa U Aa je 3a0CTaBLUTUHA Npunana OKPUB/LEHOM MOXXe

Cce 3aK/byunTy da je MOTMB yoncTBa 6110 KOPUCTO/bYO/be UTA.

3.2. [03UTUBHE U HeraTUBHE YNHEHMLLE

[OK No3nTMBHe 4MhbeHMLE NoApasymeBajy MocTojare ofapeheHux nojasa y
CTBapHOCTK, HEraTnBHe 61, No NOrMuUy CTBapy NoapasyMeBasie hMUX0BO HEMOCTOjakbe,
LUTO Hamehe NUTake MOXE /N Ce YONLUTe rOBOPUTU O HEraTMBHUM YMHeHMLAMa?
AKO HELLTO He MOCTOjU N HE MOXKE Ce Ha3BaTU YMHEHULIOM. Y TOM CMUC/Y Ce UCTUYE
Aa nocToje camO MO3UTUBHE YMHEHWULE, AOK HEraTUBHE UYMHEHULIE MpefcTaB/bajy
camMo Herauujy, HemocTojatbe MO3UTUMBHE UMHeHWLe.>®>  MefyTuM, y CyAcKOM

MOCTYMKY je MOHeKaz HeOMXOAHO YTBPAWTM [a Ce HELTO Huje Aecuno, NoceGHo Kaga

® Bywe o Tome: T. Bacuresuh /1981/: CucTem KpUBMYHOT npouecHor npasa COPJ, CaBpeMeHa
agMuHucTpaumnje, beorpag, ctp. 295, V. Bayer /1989/: 27.

2 p_ flykuh /1995/: MeTogonoruja npasa, 3aBog 3a yL6eHKe 1 HacTaBHa cpefcTaa, beorpag, cTp. 90.
%3 Tako BeHTam, nprmepa pagy HaBOAW fa 34paB/be He 3Ha4M HULITA APYrO 40 HEMOCTOjakbe 6oNecTu,
HEemnocTojare KPMBULIE HEropa MocTojakbe KPMBUYHOT Aena, TaMa 3Hauy OfCYCTBO CBET/IOCTM W TC.
Bugu: J. Bentham /1827/: A Rationale of Judicial Evidence, bk. 10, ch. 10, London, pp. 259-260. Ha
CMMYaH HaYMH HeraTMBHE YnkbeHULEe oapehyjy n b. Mapkosuh /1921/: 91-93 T. Bacubesuh /1981/:
295-296, b. Mo3Huh /2009/: 559.
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J€ pey 0 KPMBUYHUM AeNnma HeUnkera. Y TOM CMUCNY TYXXWUNal, Mopa [oKasaTu aa
OKPVIB/LEHWN HMje NPYXXNO Nomoh, Ja HMje BOAMO padyHa O [eTeTy, Aa Huje npeayseo
HeonxoAHe 3alWITUTHe Mepe, 4a HUje NPujaBuo KPUBMYHO Aeno n T. cn. b. Mapkosuh
NCTUYe Aa je KOA OBMX KPMBUYHUX fena "BaXKHO [0OKasaTW fAa jedHa UMkbeHuua He
MOCTOjU jep je TO HemocTojatbe BUTHO 06enexje KPMBUUYHOI Aena U Of Hera 3aBucu
NpUMeHa NPaBMYHOr 3aKOHa. Tako HMp. ako je feTe YruMHyno cTora LTo ra martu
HaMepHO HWje XpaHuna, TO je Hexparbewe Y OBOM Cllydajy BaKHa HeraTvBHa
ynreHnya”.>

Mopes [AOMWHAHTHOr oapehmBarba HeraTMBHUX UWHEHULA Y  CMUCTY
Herauuje, HenocTojarba MO3UTMBHUX YUHEHULA, Y KPUMUHAIUCTULM je W3HETO
CTaHOBMLUTE [a HeraTMBHa YMHEHMLA HE 3HAYM CaMO OACYCTBO, HEro v MpucycTBo
Tparosa M npeaMeTa Koju Ha MecTy KpuBu4yHOr paorahaja, HanagHOM WM HEKOM
Apyrom o06jekTy, Ha 6M10 KOM NnLy MecTa He 6U CMenn MocTojaTu y OKBUpY, 3a
KOHKPETHY CMTyauujy, Yo6WuajeHOr WM NpPeTroCTaB/beHOr ToKa CTBapy.>
Mo3mBajyhu ce Ha benkuHa 1 BuHbepra, BoanHenvh HaBoAun Aa je 0ACYCTBO Tparosa
KPBMW OKO /iella uav nospefa Ha hemy UCTO TOMMKO peasiaH (DeHOMEH Kao M HhUXOBO
MOCTOjatbe Y HEKOM Apyrom cnyuajy.>

OBakBO ofpefBare HeraTMBHMX YMHEHULA MNPEBAaCXOAHO WMa Yy BuAy
KPUMWHAIMCTUYKY TaKTUKY, YCMEPeHY Ha OTKpuBarbe KPUBUYHOr fJena. Y TOM
CMUC/Y je OACYCTBO HeKe YMkbeHMUe (HefocTaTtak TparoBa KpBM OKO flewla) of,
3Hayaja UCTO Kao W HEHO MPUCYCTBO, Ma ce Buferwe HEeraTMBHUX YMkbEeHMLA Kao
npucycTBo (MM OACYCTBO) MpefMeTa M TparoBa MOXe MpakTUYHO ornpasgaTn. To
LUTO OKO flella Hema TparoBa KpBM MOXe YKa3uBaTu fa je /imue youjeHo Ha HeKoM
APYroM MecTy, TO LUTO Ha /ey Hema noBpefa MOXe yKasmBaTu fa CMpPT Huje 6una
HacunHa uth. MehyTum, TO HUWje Of BeNUKe KOPUCTM KO pellaBara npobrema

HEraTMBHMX YMHEHMLA Y NMPOLECHOM CMUCMY TAe je OCHOBHWM MpoGreM mnpo6nem

> B. Mapkosuh /1937/: Yi6eHVK CyACKOT KpUBWNYHOT nocTynka KpamesuHe Jyrocnasuje, beorpag, cTp.
289., Ncto y b. Mapkosuh /1921/: 114.

% B. BoguHenvh HeraTuBHe YnHeHNLE AeUHILLE Ha 0Baj HAYMH NO3MBajyhK Ce Ha COBjeTCKe
KpumuHanucTe nonyT benkuHa, 3yukosa, Measefesa n apyrux. B. BoguHenuh /1974/: "Mpobnem
HeraTuUBHMX YnkbeHnU", AnjanekTrka 6poj 3, rognHa | X, beorpag, cTp. 89.

% B, BoguHenvh /1974/: 90.
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HMXOBOI A0Ka3nBama (Tpeba AokasaTy [a HewWwTo He NOCTOju, OAHOCHO Aa Ce HEWTO
HWje fecuno).

CynpoTtHo cTapom npasuny Negativa non sunt probanda, y Teopuju
npeosnalyje CTaB fja M HeraTMBHa YMH-EHWLLA MOXe GUTW MpeameT [oKasnBarba.”’
Kako HeraTMBHa uYvtbeHMLA Hermpa mnosnTUBHY, AOBO/bHO je [0Ka3aTh MOCTOjae
CYNPOTHE MO3UTUBHE YMHEHULIE. Y TOM CMUC/TY Ce UCTUYE Aa "HeraTMBHa YMHEHULIA
Koja Tpeba fa ce [OKaxe MMMNMUMpa MNO3UTUBHY WM AOBO/LHO je fa Ce [OoKaxe
CynpoTHa NO3UTMBHA YMHbeHMLA, MOPes Tora LUITO Ce MHOMe HeraTvBHE YMHEHULE

MOTY [JOKa3nBaTi HemocpeaHo”;>®

M fa ce "HeraTtvMBHa YMHeHMLA Hajuewhe goKasyje
MocpefHo, JIOTUYKMM W3BONEHEM W3 MO3UTMBHE UMHEHWULE 4YWje MOCTOjame je
yTBpheHo, anu jy je Moryhe u HemocpeaHo AokasaTu.”>® Tako npumepa pagu, ako
OKPUB/bEHN TBPAM fa Y BpeMe Wu3BpLUeHa KPWMBMYHOI fena "Huje 6mMo Tamo”,
[0BOJLHO je [a JoKaxe fa je y TO BpeMe 610 Ha HEKOM ApyroM mecty (anuén). Ha Taj
Ha4uH, CBaKa Mo3MTMBHA YMHbeHMULA A06Mja CBOjy Heraumjy (HewwTo nocToju Uamn He
noctoju, NoMoh je Mpy)XXeHa WKW HWje MpPY)KeHa, OKPUB/bEHU je 6MO Ha MecCTy
N3BPLLUEHA KPUBUYHOT [ef1a Uan HWje, yroBop je NoThuCcaH Wan Huje UTA).

OHO WTO je MpPo6/ieMAaTUYHO Ca acrekTa KPMBWUYHOP MOCTYMNKa je nuTake
TepeTa [oKa3nBama HaBeleHNX YnkbeHMLa. Y NapHNUYHOj Npakcu je NpuUcyTaH cTaB Aa
Ce HeraTMBHa uYMHEHMLA He MOXe [oKasmBaTu, Beh fa ce y TOM cnydajy TepeT
[OKa3nBama npebalyje Ha CYMPOTHY CTpaHy KOja WCTUYe MOCTOjae CYnpoTHE
MO3UTMBHE YmnkbeHULe. Tpumepa pagu, ako TyXunal, TBPAW La KynorpogajHa LeHa
Huje wucnnaheHa, Ha TY)XEHOM je TepeT [OKa3uBata fJa je OBY MCniatno y
MOTMYHOCTH.

"MapHMYHa cTpaHa Koja TBPAW Aa MOCToje NO3UTUBHE YMHEHULE KOje UCKIbyuyjy
HeraTMBHE YMHEHULIE LYXKHA je a UX [OKaxe, jep Ce HeraTvBHe YMHEeHWLE Ha Mory
[0Ka3uBaTu, no npupoau cteapw...lNpasunHa NprMeHa npasuia 0 TepeTy [oKasuBarba
Hanake fa je mapHWYHa CTpaHa Koja TBPAM Aa MOCTOje MO3UTUBHE UMHEHULE Koje
UCK/bYUYJY HEraTuBHeE YnkeHWLE, Ay>KHA [a UX JOKaxXe. AKO TY)XXeHW TBPAM Aa Y CBOM
NoKany He KOPWUCTM My3nukn unnm TB ypehaj, He MOXe Ha Hemy OUTU TepeT

" Bugw b. MosHuh /2009/: 559, b. Mapkosuh /1921/: 92-93 T. Bacurbesuh /1981/: 295-296.

% T, Bacwrbesuh /1981/: 295.

* . N. Wamh, M. Majuh, C. BerbaHckun, A. Tpelures /2012/: KomeHTap 3aKoHUKA O KPUBUYHOM
nocTynky, Cny>x6eHn rnacHuk, beorpag, cTp. 246-247.
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[OKasyBarba fAa (hoHorpamMe He KOpuCTW, Beh je Ha NPOTUBHOj CTpaHW TepeT
[I0Ka31Barba [ja TYXKEeHN (HOHOrpaMe KOPUCTH, Ma caMum TUM Aa ayryje v HakHagy."®

OBO NpaBWI0 je HENPUMEHUBO Y KPUBMYHOM MOCTYNKY, jep 6U (hakTUUKK
3Hayasio npebauunBame TepeTa A0OKa3MBawa Ha OKPUB/beHOr. [pumepa pagw, ako
TY)Xunay, TBpAU [a OKPUB/bEHM "HUMje MPYXXMO Momoh” wunaM fJa OonTy)KeHa "Huje
XpaHuna HosopoheHye” npuMeHa HaBeAeHOr npasBwWna OW 3HauMna fa je Ha
ONTY)XEHOM Cafla 3a4aTak fda [JoKaxe fa je nmomoh npy»eHa, OAHOCHO fa je AeTe
XparweHo. MeflyTM KpuBMYHA [efla HeUnkbera HMKaLa Ce He cacToje 0f camMo jefiHe
unmkbeHuue, Beh Of CKynma pasMuMTUX UWHEHWLA, Kako MO3UTUBHUX Tako U
HeraTMBHMX, KOje ce Ja/be MOoABOAe MO 3aKOHCKa obenexija 6uha TOr KpuMBUYHOT
pena. lMpumepa paau, KO HeNpyawa MOMohyM MOTPebHO je AOoKasaTu: Aa ce
owTeheHN Hanasno y HemocpeLHoj ONacHOCTU 3a XXMBOT (MO3UTUBHA YMHbEHULA), Aa
MYy OKPWB/bEHM HUje MPY>XXMO Momoh (HeraTvBHa 4YMkbeHMLA) Aa je Morao ga my
npyXu nomoh (NO3UTUBHA YUMHEHULIA) GE3 OMacHOCTK Mo cebe 1 apyror (HeraTUBHa
unkbeHMLa). HaBefieHe HeraTuMBHe UMHEHWLE Ce [OKa3syjy Ha OCHOBY MO3UTMBHUX
UMkbEHMLA, Na Ce Ha Kpajy M3BOAM KOHAYHW 3aK/byyak O MoCTOojakby KPUBUYHOT [ena.

Mpumepa pagm, 3aK/byyak 0 HenpyXkaky nomohu nuuy Koje je nospefheHo y
caobpahajHoj Hecpehy M3BedeH je U3 UMkbeHMUe fa je OKPMB/bEHM MPOLLA0 CBOjUM
BO3W/IOM HakKOH caobpahajHe He3rofe Kojy je u3a3Bao, He 3aycTaB/bajyhu ce u He
o6pahajyhu naxwy Ha owTeheHor.®> CxogHO TOMe, Ha OCHOBY MO3UTUBHMX
YMHbeHMUA da je OKpPWB/bEHWM M3a3Bao caobpahajHy Hecpehy M [a je HakOH Tora
npoLuao CBOjMM BO3U/IOM, HUMjE Ce 3ayCTaBMO HUTKM je 06paT1O NaXKky Ha owwTeheHor,
Cliein 3aK/byyak [ja OKPUB/bEHU HMje MPY>XMO nomoh. 3BpLuere 0BOr KPUBUYHOT
[ena MoXe ce cactojaTv M y TOMe "LITO je BO3a4y nocne nospehuBara owwTeheHnx
0CTao y CBOM BO3Wy He u3nasehu U3 mwera [0 Aonacka nonauvuumje, NponycTuo aa

nospeheHnma ykaxe nomoh”.%? OBge ce fakne 13 NOMTUBHE UNEHWLIE Aa je BO3aY

% peyewe BuLer TproBuHcKor cyaa, Mx. 9818/2008(1) og 30.3.2009. roauHe.

%1 OkpyxHu cyg y Beorpagy, Kx. Bp. 402/07 og 08. 03. 2007, HasegeHo npema: .M. Wuh v gpyru
12012/ 246.

%2 Mpecypna OKpyHor cyaa y Beorpagy, Kx. 2734/2004 of 4.11.2004, HaBeaeHo npema: .M. Vnnh u
apyru [2012/: 246.

38



cefieo y CBOM BO3W/y [0 Aonacka Moiuumje 1sBnavn nornyaH 3akibyyak y nornegy
HeraTUBHE YMHEHMLE Aa HMje NPYXXMO NoMoh oLTeheHnMa.

CBaka HeraTMBHa UMHEHMLA MO JOrUUM CTBapu WCK/by4yje CYnpoTHY
MO3UTUBHY YMHbEHULLY M 06paTHO (MOMOh je NpyXXeHa Wan Huje, nuue je 6uno Tamo
WK HWje, KALa naga uam He naga, Uta). Tako ce Ha OCHOBY yTBphuBara ogpeheHnx
MO3UTMBHUX YMHEHMLIA U3BNAYM U 3aK/byyaK O (HE)NOCTOjatby CYNpPOTHE HeraTuMBHe
YnbeHMLE. AKO OKPMB/LEHW Cean Yy CBOM BO3UY [0 A0MacKa Monvuunje uam ce He
3ayCTaBu CBOjUM BO3W/IOM HaKOH LUTO je NPOYy3poKoBao caobpahajHy He3rogy, 3Hauu
Aa Huje npy>uno nomoh, ako AeTe ympe 0f rfagu 3Hayu [a Huje XpareHo, ako je
OKPUB/bEHW Y BPEME M3BPLLEHA YOMCTBA BUEH HA HEKOM ApYroM MeCTY, 3Hauu Aa OH
HMje 61O HenocpeaaH M3BpLUMNaL, UTA. 3a pasnvKy Of NapHUYHOr NOCTYMNKa y Kome
HeraTMBHE UMhbeHULIE Mpebaunjy OO0Ka3HW TepeT, Y KPMBUYHOM MOCTYMKY je UCTO
NpaBWI0 HENPMMEH/bUBO, BEN je Ha TY)XKMNaLTBY YBEK 3afaTak Aa AOoKae NoCTojabe

CBMX YMHEHULIA, KaKO MO3UTMBHUX TaKO U HEraTUBHUX.
3.3. AgjyamkatumsHe (npecyhyjyhe) n nerncnatvBHe (3aKOHCKE) YNHEHNLE

Y aHrnocakCOHCKOj NnuTepaTypy ce NpaBu pasinka uaMehy agjyamkKaTMBHUX
(npecyRyjyhnx) n nerncnaTvBHUX (3aKOHCKMX) umweHnUa.®® [ok adjyavkaTusHe
YMHEHMLE OAroBapajy MojMy uMkbeHuUa Yy Hawoj Teopuju y CMUCNy nojaBa Yy
CTBapHOCTU, OLHOCHO YMHEHMULIA KOje Ce OfHOCe Ha KOHKpeTaH cfny4yaj v paajy
OZroBOpe Ha MuTawa KO je LTa ypaguo, rae, Kaja, Kako ca KojuM Hamepama u Cl.,
NerucnaTvBHe uYnMkbeHuUEe ce AeMHULIY Kao "dMkeHMLE KOje Momaxy cyay fAa
oApeay caapXaj 1 cmMucao ofpeheHoOr NpaBuna y Lnsby Herose npumene.”®

HaBegeHa nogena ofpa3 je MOpOTHOr cyhewa W "cTpore” nojene
HaA/1eXXHOCTM MO KOjoj NPOothecnoHaHK cyanja ofy4yje o npasy, a lanyka nopota o

untbeHMLamMa. MehyTuUM [OoHOLLIEHEe OA/lyKE O KPMBMLM HE nofpasyMeBa Camo

63 OBy nofieny npsu je Hanpasuo npodgecop [ejsuc, a gaHac je npuxsaheHa y BehuHW aHrno-
aMepuryKnx yLbeHULMKa oKa3HOT npasa U pagoBMMa Koju ce 6ase 0BOM npobnematukom. Bugw: K.
C. Davis/1955/; **Judicial Notice’’, Columbia Law Review, Vol. 55, No. 7, Nov. pp. 945-984, M.A.
Larkin (Update by Cathleen C. Herasimchuk) /1994/: "Judicial Notice", Houston Law Review Vol. 30,
pp. 193- 239, C. E. Suffling /1977/: **Judicial notice’’, Mississippi Law Journal, No. 48, 919- 934.

* K. C. Davis/1955/: 952.
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yTBphMBarke YnMHEeHWLA KOje Cy Ce [ecune y CTBAapHOCTM Beh M mofBohere TuX
unmkbeHMUa nog oparosapajyhy Hopmy, OAHOCHO TyMauerbe ofpefeHUX nponuca.
Mpumepa pagun, ako 61 ce NOCTaBM/IO NUTaE Aa /N je OKPUB/bEHMN KOjU je MPEeCKoUno
3alUTUTHY Orpajgy BUCOKY ABa MeTpa KpuB 3a TellKy Kpahy n3BpLUeHy caBnafhuBakbem
TEXMNX MpPenpeka, NpPeTxof4Ho 61 ce MOpasio MPOLEHUTWU [a /i Ce HeroBa pagHa
(npeckakare orpage) MoXke NOABECTU MOZ Mojam casfahuBara TeXKX npenpeka. Ja
Ov JoHena o4J/lyKy y Be3n C TUM [a Ih je OKPUB/bEHW KPUB WK He nopoTa Tpeba He
camo fa ce yBepu BaH pa3yMHe CyMHe [a je Ty)Xunay, [L0Ka3ao YMHeHWYHE HaBOfe
onTyx6e, Beh 1 fa NpoLeHn Aa N ce Tako YTBPhHEeHe YMkbeHULe MOTY MOLBECTM MO,
ofrosapajyhe npasHO npasuno. MpenywTawe nanykoj ad hoc nabpaHoj nopotn Aa
TyMauu 3aKOHCKe MOjMOBe Kao LUTO CY "BuLIe nnMua’, "pasymaH 4yosek”, "caBnafnnsame
Behux npenpeka”, "rpy6o 3nocTas/bare”, "onacHo CpeacTso” U T. €., NPETUN0 6u fa
[0Befle y nuTare jefaH 0f OCHOBHWX MOCTy/ara npelefeHTHe NpaBuUYHOCTM- Aa ce
CMIMYHM CNyYajeBM pellaBajy Ha C/ivMvaH HauuH. 360r Tora je W yBefeH Mojam
NErncnaTUBHMUX MM 3aKOHCKUX YkeHMLA Y Nornedy Kojux cyamja npodecroHanal,
[aje VHCTPYKUMje NOpoTHULMMA [a /M Ce MOoHallakbe OKPUB/LEHOI MOXE MOABECTU
nog "APCKO 1 6e3063MpHO NMoHallakwe”, Aa N Cce HOXKEBW "CKakasal, U ienTup” mory
CMaTpaTy TELLKMUM OpYXXjeM CMOCOOHMM [a Teflo TELLKO NOBPeAU UK 34PaB/be TELIKO
HapyLwn,® aa nn ce 4Ba ML MOTY CBPCTATM NOJ, MojaM BULLE MLA UTA,

MocmaTpaHo U3 MepecrneKkTUBe KOHTUHEHTA/IHOI NocMaTpaya, OBAe ce yonwiTe
He pagu O uukbeHuuamMa Beh O Tymadewy MpaBHMX TMNOjMOBa Koja Ccy Yy
KOHTVHEHTA/IHOj MpaKkCcW Yy HaLMeXHOCTU CyAa, a HepPeTKO HajBuLlu CYLOBU KpO3
HauyesiHe NpaBHe CTaBOBE Aajy CMepHULIE Y NOrnesy hUX0BOr Tymadera. YnHu ce ga
je 1 aHrnocakcoHcKa Teopuja Bp/o 406pO CBECHA [a Ce OBJe He pafu O YMkeHMLama
HaBofehu fJa ce nerucnatMBHe UMkeHWULE Hanase "M3Mehy uukeHuua n npasa’ u
nofpasymeBajy TymMayere BO/be 3aKOHOLaBLa 1 CMUC/A 3aKOHCKe HopMe. MefyTum,
KaKo je HMXO0BO Tymayere MpeaycrioB AOHOLEHA OAJ/TYKe O KpUBUUM (2 WTO je y
HaZ/IeKHOCTU  MopoTe), Tpebano je Ha HEeKM HauuH onpasfaTv  CyfujuHe

MHTEpBeHLMje Yy 0BOj (ba3n MOCTynKa y KOjoj ce No hopmasiaHoj nofenu nocna

® Rv. Smpson, 1983, 3 All ER 789; DPP v. Hynde, 1998, 1 All ER 649., HaBegeHo npema: P. Roberts,
R. Zuckerman /2010/: 173-174.
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pacnpas/ba 0 4uMkeHuMuama. 360r Tora je W yBefeH Mojam NerncnaTMBHUX WAn
3aKOHCKMX YntbeHMLa Koje omoryhasajy cyauju fja NOPOTHUKE YNO3Ha ca TyMayerem
CMUCa 1 BO/be 3aKOHA Kao ¥ ca paHWjoM MpakcomM.

[a ce He pagn 0 YMmeHMLaMa CBeOYM W MpeLefeHTHN 3Hayaj HaBefeHMX
TyMayerba. Y MpeueseHTHUM CUCTEMMMA HauvMe, YukbeHuue YTBpheHe Yy jefHOM
MOCTYNKY HUKaja He MOTy UMaTy npeueseHTHU 3Havaj, Beh TO CBOjCTBO MMajy caMo
npaBHa Tymayewa W3paKeHa Yy opa/iykama. AHa/lIorHo ToMme, AOK npecyhyjyhe
UMHbEHMLE KOje Ce 0HOCe CaMO Ha KOHKpeTaH C/ydaj He MOry Mmatu npeuegeHTHO
[€ejCTBO, NErncnaTuBHE YMkeHWLE, MOMYT CBMX APYrUX MPaBHUX TyMauyera MMajy
npeueseHTHW 3Hadaj. Mpumepa pagn ako 6U ce MOCTaBW/IO NUTakbe Aa N je KOog
OKpMB/bEHOI MpoHaheHa oapeheHa KOMMUMHa KaHabuca, ped je 0 afjyAuKaTUBHUM
YnkbeHMLaMa Koje b1 TYXKMNalTBO MOPaIo fa foKaxke rnpej nopotomM. Anv ako 6m ce
MOCTaBW/I0 HAYe/IHO MuTakbe Aa /v ce KaHabuc MOoXKe cmaTpaTh ONOjHOM 4pPOroMm, pey
je 0 NerncnaTMBHOj YMHEHWLM KOja UMa NpeLiefeHTHN 3Hauaj.%® Y npakcu je noHekas
TELIKO HarnpaBMTW pasuKy M3Melly OBe fBe BpCTe UMHeHWLR,®” a Kao OCHOBHM
KpUTepnjym pasnKoBara Ce HaBOAM TO [a /M je KOHKPETHA YMHeHULA peieBaHTHa
caMo 3a Taj KOHKpeTaH Cfydaj, Uan ce NpoLuvpyje 1 Ha ocTasle Ciy4ajeBe. Y npBom
Cny4ajy ped je 0 afjyauKaTUBHOj, [OK Ce Y APYroMm Ciydajy pagw O NerncnatuBHOj

YHEHNLMN.

% Buwie o Tome: D. J. Turner /1984/: **Judicial Notice and Federal Rule of Evidence 201- A Rule
Ready for Change’’, University of Pittsburgh Law Review, Vol. 45, pp. 181- 207.

® Npumepa pagu y npeamety Powell v. Texas, 392 U.S. 514 (1968) NocTaBM/O Ce NUTatbe YCTaBHOCTM
KabKHbaBatba XPOHUUYHUX aikoxonmyapa 360r onujara Ha jaBHoOM MecTy. Cy/ je (hopManHO NPUMMO Ha
3Hatbe UMbeHWLY fda Ce ankoxonusam cmatpa 6onelwhy jep je oBa YMkbeHWL@ OMLITENO3HaTa U
HecnopHa y MeauLMHCKOj Hayuy. HaBedeHa UnkbeHMLa MOXE Ce CMaTpaTy afjyauKaTUBHOM, jep ce y
KOHKPETHOM C/ly4ajy Of/ly4MBaso O TOMe fa /M Ce MOXe paauTu 0 60necHoj ocobu. MehyTum ncta
UMHbEHMLA Ce MOXE CMaTpaTyt 1 NIErnMciaTMBHOM jep Ce Of/lyuuBano U O TOMe Ja /N je KaKrbaBare
360r onunjarba Ha jaBHOM MeCTy NPOTMBO YcTaBy. HaBegeHo npema: D. J. Turner /1984/; 192.
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4. PASINKOBAHE HAHLEHWNYHOT U TTIPABHOI

Pa3nnkKoBakbe UMHEHUYHOr M NPaBHOr crafja y KOMM/MKOBaHe npobreme
npoLecHor npaea. Teopuja ce OBUM MUTakEM HEAOBO/bHO OaBuia Mako MpakTUYHe
noTpe6e Hanaxy MpaB/bere OBe PasnNKe y CBaKOM Cy4ajy M "Ha CBakoM kopaky”.%®
[OK Ha npBw nornes Aenyje jeAHOCTaBHO Pas3rpaHUYUTN YMHEHMLE Ka0 HELITO LUTO
ce [ecuno y CTBapHOCTM Of MpaBa Kao Heyera LUTO je MPOMMCaHO HOPMOM, OBO
pasrpaHuyerbe y Mpakcu Huje HUMMao jedHOCTaBHO. W Teopuja je MPUINYHO
CKENnTWYHa y Norseay Tora na ce YecTo UCTUYe Aa Ce YMHEHMYHA U NpaBHa NuTakba
YOMLUTE W He MOry cTporo pasrpaHnunTit.®® Moce6HoO je y Teopuju npasa U NPaBHoj
(hMNo30(nju NPUCYTHO MULL/bEHE [a Y NpaBy He MOCTOoje "YMCTe YMHbeHNLe” jep cy
CBU YMHEHUYHN 3aK/by4lM YC/OB/bEHW MPaBOM Ma je UMHkEHWYHO Hemoryhe
pasnnkoBaTM o4 npasHor.”® OBakaB CTaB aprymMeHTyje ce TUMe LITO W YUCTO
YMHEHNYHW 13pa3m, YHOLLIEHEM Y MPaBHY Chepy Merbajy CBOjY YMHEHUYHY NPUPOoaY,
Mma ce TakO peuumo MojMOBU MasIofIeTHO finue, feTe, 4ynaH mnopoguue v T. CN. Y
KPVYBMYHOMNPABHOM CMUC/Y Pas3nKyjy Of 3Hauera TUX UCTUX TepMUHa y ApYyrum
rpaHama rnpasa Wan Nak y CBakOAHEBHOM XKUBOTY. Y Teopuju ce Yak nomMurse 1 Tpeha
KaTeropmja MeLIoBUTMX MNUTakwa Koja Ce Hanase m3mehy 4ymkbeHuMUa W npasa T3B.

Questiones Mixtae,”* cnMUHO NOjMy NErNCAATUBHNX YMHEHWLA Y aHF0CAKCOHCKOM

npasy.

%y kpuBNuHOj NuTEpaTypy M. Mpy6uLLa ce feTarbHUje 6aBMo 0BOM Npo6nemMaTkoM, cMaTpajyhn ga
je pey o mpobnemy "ca KOjuM Cce Mpakca Ha CBakOM KOpaky, Yy CBakoM MpeaMeTy [HEBHO cpehe, 0
nuTaky Koje cnaga Mehy OCHOBHe Mpobneme npouecHor npaea." M. 'pybuiia /1980/: 143. Octanu
ayTopu, Mako HarfallaBajy Aa je pasnMKoBare YMHEHMHOT U MPaBHOr 0f "BENMKOr 3Havaja” He Aajy
HUKaKBe KOH3WCTEHTHe CMepHULE 3a NpaB/berbe 0BE pas/vKe. Y CTPaHoj IMTepaTypy je 0BO NuTare
pasmaTpaHO yriaBHOM Yy [OMeHy npaBHe unosoduje 1 npaBa AokasvBamwa. Bugn: J.D. Jackson,
"Questions of Fact and Questions of Law" u Twining, William (ur.) /1983/: 85-100, A. Zuckerman
/1986/: “’Law, Fact or Justice’”, Boston University Law Review, 66, pp. 487-507; L. Morawski /1999/:
’Law, Fact and Legal Language’’, Law and Philosophy, Vol. 18, No. 5, pp. 461-473.

% py6uLLa uMTHpa ayTope Kojy TBPAE /12 je 0fBajarbe UMHEHYHOT O/} MPaBHOT NUTaHba HEM3BOANBO
y HajseheM 6pojy cnyyajesa (Birkmeyer), ga UMkbeHMYHA M NpaBHa NUTakba YECTO 3a/1ase jefHa y apyra
Tako [a UX je TeLKOo 0ABOjUTY jefHa o apyrux (Neumann), fa ce n3mehy UnktbeHUYHUX Y NPaBHUX
nMTaka He Moxe noeyhu owTpa rpaHuua (Schmidt), utg. M. F'py6uwa /1980/: 134-135.

" Bygu: L. Morawski /1999/: 463; N [IUKVHCOH je TBPAMO Aa Ce YMHEHNYHA U NPaBHa NUTarba He
MOryY pa3fBojuTu, jep ce npeceuajy y camom KopeHy. J. Dickinson /1927/; "Administrative Justice and
the Supremacy of Law", Harvard University Press, p. 55., HaBefieHo npema: L. Morawski /1999/: 466.

1 . .
Osga nuTarba Oropennua AeuHNLLIE Kao NTawa Kog KOjux ce He fa Of4BOjUTU MUTakbe O Aeny 0f
nMTaka 0 NpaBy, KO KOjUX Ce 1aeja 0 NOCTOjakby YMHEHMLA HE MOXE M3Pa3nTY, a Aa Ce He M3PEKHe
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4.1. 3Hauvaj pasrpaHunyerba

YNpKOC YecTo Wu3pakaBaHOj CKercu Yy nornegy MoOryhHocTu pasggajarba
YMHEHWYHOT U NPAaBHON, MPaKTUYHO pa3fBajake OBUX KaTeropuja je HeonxogHo u3
BMLLe pasnora:

Cyp je Be3aH caMO 3@ YMHEHUYHU OMUC, HE N 3a NPaBHY OLEeHY fena faty of
cTpaHe Tyxwuoua (un. 351 st. 2 3Kr/2001 n un. 420 cr. 2. 3KI1/2011). Hayeno
aKy3aTOPHOCTM OrpaHmyasa cnobofdy cyna y yTephuBamwy UnMkbeHULA- CYA je AyXKaH
[a YTBPAW fa Nh Ce Y CTBApPHOCTM JeCWI0 OHO 3a LTa TYXKuaLl, CBOjUM ONTY)KHUM
aKToM TBpAM fAa ce pgecwno. OrpaHuuyaBare CyAa ONTY)KHULIOM je Mpe cBera y
NHTEepecy oabpaHe- Aa 61 je ONTY)KEHN NPUMPEMMO MOpa 3HaTK "of Yera ce 6paHn”,
lWTa My Ce CTaB/ba Ha TepeT. lpaBHe OUeEHe CTpaHaka 3a pas/IMKy Of Tora He
o6aBe3syjy cya. Cyn je Taj Koju nosHaje M Tymaum npaso (lura novit curia),
npoueryjyhu ga nm ogpeheHa YMbeHNYHa CUTyalumja NpecTas/ba KpLueke oapeheHe
HopMe. ONTy)Xba ce He cMaTpa NPeKopaYeHOM ako Cyf Apyrayvje pewy HeKo npaBHO
nuTawe. [OpyruMm peynmMa, Cyjh je OrpaHuyeH [AeCKPUNTUBHUM, ann He WU
HOPMaTMBHUM Mpesio3uma, anvM ga 6u 3Hao CBOja OrpaHuyera Cyf mopa 3Hatu
pasnuky n3Mehy AeCKpUNTUBHOT Y HOPMATUBHOT .

YnbeHnLe ce [0Kasyjy M UMbeHMYHA NUTawa Cy[ pellaBa 3ak/byunBarbeM U3
M3BefEeHMX [OoKasa Mo MpUHUMMY CNO604HOr CYAMjCKOr YyBepewa. 3a [OHOLUEHE
ocyhyjyhe npecyge, 3axTeBa Ce U3BECHOCT Y MOr/eay YMkbeHULa Koje ykasyjy fa je
OKPUB/bEHN KPUB, & YUHEHUYHE CYMHbe TyMauye Ce Y KOPWUCT OKPUB/LEHOr MO
npuHumMny in dubio pro reo. lMNpaBHa nNuTawa Ce, 3a Pas3IMKy Of Tora peLlasajy
TyMayereM CMUCNA M BO/bE 3aKOHA, MpoBepaBa Ce fAa M yTBpheHa 4unkbeHuLa
ofrosapa nojMy cafpXaHoMm Yy HopMmu. [OK 3aKOH OCTaB/ba MOTFyhHOCT [a Heke
YyntbeHUUe U He 6yay yTtBpheHe (Mpumewyje ce npuHumMn in dubio pro reo), He
nocToju MOryhHocT fa cyf He NMpYMEHW NpPaBO jep HWje CUTypaH Yy CafpXXUHY K

cMKcao nponuca.”® AKo je cam Nponuc HejacaH, Cyanja Mopa OTKPUTYH HeroB CMICAo,

ofmax v ¢y o wuma. Buan: H. Oropenuua, KasHeHo npouecyanHo npaso, 3arpe6, 1899, ctp. 603.
HaseseHo npema: M. Mpy6uiua /1980/:135.

2 CynpoTHo ToMme, . Jla3nH cmaTpa Aa ce npuHLMN in dubio pro reo oAHOCK 1 Ha NpaBHa NiTaba. .
Na3nH /1985/: In dubio pro reo» y KpMBMYHOM NOCTYNKY, HayyHa Krura, beorpag, 135-141.
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HacTojehn fa nMpoTymayn BO/bY 3aKOHOAaBsLa. [pv TOM, Cy4 HMje LyXaH fa Tymauu
npaBo "y KOPWUCT OKpuB/beHOr”, Beh he HacTojaTM fga npoHahe npasu cMucao
3aKOHCKMX 0apesow.

HaBefleHO pas3nnkoBare Of MOCEOHOr je 3Hayaja y CTpaHauykoM MOCTYMKY Yy
KOMe [OMMHMpa pacnpaBHa Makcuma. [lokasun ce u3Bofe O YMkeHuLama, LOK cyaunja
pewasa 0 npasy. [MpaBo ce He AoKa3syje jep ra cyauja mopa nosHasatu. CTora ce
MOpa pa3rpaHMuMTM LWTa CY UMHEHULE Kako 61 CTpaHKe 3Hane LWTa je noTpebHo
[0Ka3mBaTy. PellaBare YMbeHNYHMX NUTamwa (4a v he ce Heka YMbeHMLa yonwTe
yTBphMBaTN) 3aBUCU Of BO/bE CTPaHaka, LOK KO NpaBHUX NuTawa Cyf Huje BesaH
npeg/io3nma y norneay npasHe OLeHe fena.

3Kr/2011 npegsuha fga ce yBOAHa W3narakba Ha r/1laBHOM MNpPeTpecy Mmory
OfHOCUTM CamO Ha uYutbeHWLe Koje he GUTK MpeameT [OKasMBakba, Ha M3narame
[l0Ka3a Koje he cTpaHKa M3BeCTM M Ha NpaBHa NuTaka 0 Kojuma he pacnpasbaTut (4.
393 cT1. 2). CX04HO TOME, CTpaHKe MOopajy 3HaTK pasnnky n3mehy YMHEHUYHUX U
NpaBHMX NTakba Kako 6y NpMNpemune cBoja yBoAHa nsnarara.

MMuTate Koje ce jaB/ba Kao NpejyauumnjanHo uam MNpPeTxXofHO Y KPUBUYHOM
MOCTYNKY MOXe 6UTK caM0 NPaBHO NUTare, A0K YAHEHUYHYM 3aK/bydLmM ApYror cyaa
NN HaZ/IeXXHOT opraHa HMKaga He Mory nmartun obasesyjyhe fejcTBo.

Pa3fiMkoBarbe UMHEHWYHOr U MPaBHOI Of NOCEBHOr je 3Hayaja y NoCTynKy rno
npaBHUM nekoBuMa.”> Hajmpe, CTpaHKe MPWUAMKOM CacTaB/barba >Kanbe Mopajy
npoHahu y Yyemy je rpeLuka, aa 11 y yTpheHnM YnkeHunuama uam y npumMeHmn npasa,
Mopa Ce HavMe HaBeCTU fJa /v ce Mpecyda nobuja 360r YHEHUYHUX wan 360r
NpaBHWUX MarbKaBOCTW. [pyrocteneHn cyfd, WCMpaBHOCT YTBPHEHOr YMHEHUYHOT
CTarba He UCMUTYje Mo cnyX6eHoj Ay>XHOCTK, Beh caMo No MpPUroBopy CTpaHke, AoK
je yBeK OyxaH [fa ucnuta fa nM cy ogpeheHa npaBHa nuTarwa MOrpewlHo pelleHa
(unaH 380 3KI1/2001). 3Kr1/2011 enumuHMLLIE 3Ha4vaj OBe Mofene y >KasibeHOoM

MOCTYMNKY jep Cyd YBEK MCMUTYje Npecydy Camo Yy OKBUPY >KanbeHux Hasoga

"3 Bacurbesuh Harnaluasa Aa je Aeoba MaTepuje Ha UMHEHNYHY 1 NpaBHY HEOMXOAHa Y 061acTy
npaBHMX nekoBa. "Og Te Aeob6e 3aBucK aa v he gohu [0 yKuaara uan npemHavetba ofnyke, ga nm he
Ce CTBap peLuaBaTh y cefHuLUyM Beha Uy Ha NpeTpecy, Npecya ce BaH rpaHMLA Xanbe ucnutyje camo
y norneay oapeneHnx NpaBHMUX NUTatba, Xanba 360r NorpeLlHor UK HenoTMNyHO yTBpheHor
UMHEHWMYHOT CTakba Ce ayTOMATCKM NPOLUMPYje CaMo Ha OANYKY O Ka3HW, He 1 Ha MOoBpefy 3aKoHa,
3aXTeB 3a 3aLUTMTY 3aKOHUTOCTM MOXE CamMo 360r NMpPaBHUX, a 3aXTEB 3a MOHaB/bakbe MOCTYMKa 360r
YMHEHNYHNX MarbKaBocTW” T. Bacurbesuh /1981/: 560.



CTpaHaka. HaumH Ha Koju he [pyrocTeneHu Cyf4 Of/lyumBaTh Takohe 3aBUCK Of
UNHEHNYHUX WU MPaBHUX MUTara. AKO je YUNHEHUYHO MUTare NMOrpeLlHo pPeLleHo,
APYrocTeneHu Cyf ra He MOXe pelmnTn y cegHmum Beha Beh Mopa ogpxxartun npetpec
VNN BPaTUTU NPeAMET NPBOCTENEHOM CyAy Ha NOHOBHO cyhewe. MNpaBHa rpeLuka, 3a
pa3Mky of Tora, MOXe Ce WCnpaBuTM W Yy ceaHuum Beha, MperHayver-em
MpPaBHOCHAXXHE Mpecyje.

Pasnvka u3mely 4YMkbeHWYHOr W MpaBHOr Of 3Hayaja je M Yy MOCTYMKy no
BaHPeAHMM MNpaBHUM /eKOBUMA. [lOK Ce UMHEHUYHEe MakbKaBOCTU OTK/awajy
3aXTEBOM 3a MOHaB/batbe MOCTYMNKA, MPaBHU HeAoCTauu pellaBajy Ce 3aXTEeBOM 3a
3alUTUTY 3aKOHUTOCTH.

Y cucTemMrMa NOpoTHOr cyhera 0Ba pas/nvKa AoAaTHO Ao6uja Ha 3Havajy jep no
OCHOBHOJj NOAENN NopoTa peLlaBa YHhEeHNYHA, a Cy4 peLlasa npaBHa NUTaHa.

Y cuctemyrmMa MpeLefeHTHOr npasBa CaMO MNPaBHU 3aKk/byyuy MOTy WMaTu

NpeLeaeHTHO AgjCTBO, HE U YNHEHNYHM.

4.2. Pa3annunTi KpUTeprjymmn pasrpaHmyersa YnkbeHUYHOT Y NpaBHOTr

PeTky ayTopmn Koju Ccy ce ynycTUnn y npobnem pasrpaHnyera YnkbeHUYHOr Y
NMpaBHOI MOfa3e 0Of JIOTMYKOr CW/orM3Ma Kao Mofena MnpaBHOr Of/1yunBatba.
Cunormsam ce cactoju M3 ropke rnpemuce (premisa maior) Kojy 4YMHWU MNpaBHO
npaBuIo N AoHe npemuce (premisa minor) Kojy npeactas/ba YUNHEHWYHO CTawe. [0
3aK/byyKa OHOCHO Of/1yKe [0/1a3/ Ce Tako LUTO Ce YMHEHWUYHO CTake Noasefe noj
MpaBHY HOPMY, TaKo LUTO Ce [0Ha Npemiuca noAsese Noj ropkwy npemucy.* Ynpkoc
KpUTMKAMa OBaKBOI HauuMHa O/lyuMBarba M3paXeHWM Yy dunosoduju npasa,’”
[fOMUHAaLMja HaBe[eHOr HauuMHa Of/lyuMBara BWUA/bMBA je M Yy 00pasfioxerwnma
npecyga rge ce 06MYHO UCTUYe fa je "Cyhd YTBPAMO UMmbeHMUe a, 6, U, 4, na je ¢
063MpOM Ha MpUMeHy unaHa 1, 2, 3 of/ly4nmo Kao Yy 06pasnoxewy rlpecy,cl,e”.76 Yy

HaBeleHOM MOZeNy roptba npemuca (NpaBHa HOpMa) NpeacTaB/ba NPaBHO, AOK [0Ha

™ O tome: P. Nlykuh /1995/: MeTozaonoruja npasa, 3aBoj 3a yLI6eHNKe 1 HacTaBHa cpeAcTBa, beorpag,
241.

®x. MepenmaH /1983/: Mpaso, mopan, unozoctuja, Honut, bBeorpag, cTp. 106.
® A Y3enay, /1997/: VcTuHa Yy cyAckoM nocTynky, MpasHu dakynTeT, 3arpe6, cTp. 1-2.
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npemuca (YTBPHEHO UMHKEHUYHO CTare) MpefcTaB/ba UMHEHWYHO MuTame. An
HeoyMULLe HacTajy y Mor/nedy Tora Koje eneMeHTe obyxsarta [Oa a Koje ropwa
npemuca, a nocebaH npobneM HacTaje Kof Keannukaumje OoAHOCHO noasohera
yTBPHEHMX UnbeHMLA Nog oAroBapajyhe npasHe nojmose.”” [unema je Haume y Tome
[ia N1 ce TymMauerbe NnojMoBa YrnoTpeb/beHnX Yy HOpMU (OMacHO CPefcTBO, APCKO U
6e30063MpHO MoHaLlake, oracHo opyhe, fyXHa naxwa v T. C/1.) cMaTpa YNHEHNYHUM
WA NPaBHUM MuUTakeM. MeTog NorMykor cunormsma 6m Hanarao ja ce OBO NMuTakbe
PeLn y OKBUPY LOHe npemMuce (YMHEHUYHON CTakwa) Npe Hero LTO Ce OHa noagese
nof npasHO npaswno. Ja 6u ce NpPOLEHWo fa v Ce pagn O TEeLKOM YOUCTBY,
MPeTX04HO Tpeba NPOLEHNTM fa NN Ce NOHALLaHke OKPUB/LEHOT MOXE MOABECTM MOS,
nojam 6e3063MPHOr HACUIHWYKON MOHaLlakba, Aa 6y ce NPOLEHUIO Aa N ce paau o
HaCU/IHMYKOM MOHallawy, MNPeTX0o4HO Tpeba MPOUEHUTU [fa /M MOoHallake
OMTY)XEHOr MOXe MOABECTW MoJ fojam rpy6or Bpehara uam 310CTaB/barba Apyror
UTA,

Mo jegHoM Buhery KOje je 3acTynao TeopeTuyap napHUYHOr nocTyrnka M.
Myxa, NpaBHO nNuTake CBOAM C€ WCK/bYYMBO Ha MNPUMEHY MpaBHe Mepe Wn
CaHKumje, LOK OM CBe OCTal0, OLHOCHO YTBPhHMBAHE UMHEHWYHOT CTawa U
nofsoferwe YTBPHEHOr UMHEHWYHOr CTawa Moj MPaBHO MNPaBWIO MPeAcTaB/baio
YMHEHNYHO NuTare.’® CBoje Buferbe unycTpyje cnegehum npumepom: yTepheHo je
[la je TY)XeHW Yy nocnefwe ABe roguvHe jefHOM MNPUANKOM YAApuo CBOjY XKEHY-
TY)XXWbY LIAKOM O HOC W [a jy je ApYyrom nNpuivkoM Aga nyTa ollamapuo, na cy joj
oCTajle MOApuLe M packiumao joj ce jeaaH 3y6. To 61 npeactas/basio KOHKPETHO
YTBPHEHO YMEHUYHO CTamwe (YHeHUYHO nuTawe). Cnefehn Kopak je mpoueHa ga
NN Ce OBO KOHKPETHO YTBPHEHO YMHEHNYHO CTake MOXe MOABECTW MO HOPMaTUBHY
nojam "MOHOB/LEHOr TELIKOr 3/10CTaB/bakba’. M To 61 no Myxu npeacTas/basio

YNHEHUYHO NUTakEe, 0AHOCHO HO,EI,BOF]el-be KOHKPETHO yTBthHOF UNHEHUYHOI CTaka

"0 Tome: T. M. Wnuh /2004/: MpaHnue nCNUTWBatba NPBOCTENEHe KPUBMUHE mpecyde, Cryx6enu
rnacHuk, beorpag, ctp. 92-94. Pasmatpajyhu nutarke pasnMKoBawa UUMHEHWYHOr W MNpaBHOr ca
acnekra npobnemaTuke npaBHUX JiekoBa, Wnuh noctojeha cTaHoBMWTA AenM Ha NOrMYKa W
TeneosnoLlka. Kako TeneosnoLKa CTaHOBULUTA M0Ma3e UCK/bYYMBO Of CBPXE MPaBHOr JIeKa, OHa OBAe
HUCY HaBefleHa, jep je HacTojae [a Ce MuTawe pasMarparba YMHEHWYHOr WM MpaBHOr rnocmarpa y
LUMPEM KOHTEKCTY 0f, Npo6iemaTnKe NPaBHOT feKa.

8 M. Myxa /1938/: UnibeHnuna yTBphera 1 npasHa oleHa, Hanpegak, MaHueso, 16-21.
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nog "ancTpakTHW y4ymHaK Hopme”. Tek cama KoHayHa ofyka ga i 6pak 36or Tora
Tpeba pacTaBuTy UK He, 61 N0 Myxu NpefcTas/basia MPaBHO NUTaHE.

Mo apyroMm mMuL/bewy Koje je 3acTynao M. Mpybulua, y npaBHOj HOPMKU Hema
HUYer YieHUYHOr, Beh ce YnmkbeHnYHa cipepa 3aBpLuaBa CK/bY4YMBO Ha YTBphrBaky
OHOra wTa ce pgecuno y cteapHocTh. CBaka fa/ba aKTMBHOCT, OAHOCHO MpaBHa
KBIMMKaLMja YNHEHNLA, HNUXOBO MOABONEHE Mof npasHy HOPMY U ofpehuBare
CaHKUMje, NpefcTaB/ba peLlaBaHe MPaBHOr MuTawa, NpumeHy npasa. NMpema Tome,
"K/by4 3a peluerbe npobnema’ je cnegehn: UCMMTUBaE KOHKPETHUX OKOMIHOCTU U3
CTBapHOT XXMBOTA je YMHEHUYHO [OK Cama OueHa fa /in Ta KOHKPeTHa OKO/IHOCT
0AroBapa HeKOM MOjMy M3 MpaBHe HOPMe MpeACTaB/ba MPaBHO NUTamwe.”” Y rope
HaBeleHOM MPUMePY, peLlaBare YMHEHUYHOT NTawa 61no 6u camo yTephuBare 4a
NN je N Kaga je TYXEHW Yyaapmo TYXWby, [OK OM npoueHa Aa v ce pagn o
"MOHOB/LEHOM TELLKOM 3/10CTaB/bakby” 1 04JlyKa 0 TOMe Aa v 6pak Tpeba passecTu
WK He NpeACcTaB/basia NPaBHO NUTake.

MpBO Tymauewe je 6avKe cucTeEMUMa MOPOTHOr Cyfherwa Yy Kojuma HayesHo
MocToju cTpora "nogena nocnosa” u3mely nopoTe, Koja O4/lydyje O KpuBMUM Y
cyamje Koju opnydyje 0 KasHW. HakoH wWTO nopoTta Hahe Aa je OKPUB/LEHW KpUB
(YTBPAM YMkbEHNULE), Ha CYyaMjuM je Aa OfPean U U3pekHe caHKumMjy (MPYMEHK npaso).
MehyTum, ga 61 nopoTta NpPoLeHna 4a im je HEKO KpPYB WK He, Mopa 1 fa NpoLeHu
aa N ce oapeheHo noHallake cmatpa HapouuMTo APCKMM WUAn  6e3063MpHUM
noHallaweM, fa N1 ce ogpeheH MOTMB cmartpa "HUCKOM nobyaom”, fga v ce
ofpefeHOo 310CTaB/bakbe MOXE CMaTPaTh "NMOHOB/LEHMM 3/10CTaB/bakbeM” U CN. Pey je
0 noAgohewy oapeheHnx YnkbeHnLa nog npasHe nojMose, LUTO BMAEM CMO N0 Myxu
npecTaB/ba YUnEHNYHO, a No pyouLLIM NpaBHO NuTawe. ViMajyhu y Buay HadenHy
nofeny fa nopoTta peLlasa 0 YMreHMLama a Cyauja o npasy, npovsunasuno ou aa je
PeY 0 UMHEHUYHOM MNUTawy KOje MnopoTa Mopa fAa pewwn Kako 6v ogfiyumna o
KpmBuun. [a 6V OKpUB/bEHOI Orfiacunna KpMBMM 3a "TELLKO 3/10CTaB/bare” MopoTa
[lakne Mopa [a npoLeHn [a i1 ce paate Koje je y4MHunaL n3spLuno Mory nojaBectu
nof oBsaj nojam. lopoTa KOjy YMHE NpaBHU flavuy aHrakoBaHW camo 3a Taj

KOHKpeTaH C/yyaj TELIKO MOXE 3HaTV MpaBHO Tymayere MOojMOoBa Kao LITO Cy

M. Mpy6uwa /1980/: 161.
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YBPEL/bUBO MOHALLIAKke, HEMOpa/IHe CBPXE, HUCKe nobyae v T. cfl. AKO ce nohe of
4MCTO XMBOTHOT, CBAKOAHEBHOI TyMayera OBMX MOjMOBA KOje je MPOXETO BE/IMKOM
[030M cybjekTvBM3MA (LOK 3a AYyOOKOr BepHMKA Xy/berwe bora mMoxxe npecras/baTy
"TelLKY yBpedy” aTemcrta My CUrypHo Hehe npuaaTv TakaB 3Ha4aj), AOBOAWN Ce Yy
MUTaHwe NpaBHa CUTYPHOCT Y NpeLefeHTUHUM CUCTEMMMA M3PaXKeHa 1 NYTEM 3aXTeB
fa ce "CNNMYHK C/y4vajeBM pellaBajy Ha cnvMyaH HaumH”. Ctora ce y MOPOTHUM
cucTemMrMMa OBM MOJMOBM MOABOAE MO MNOjaM 3aKOHCKMX WU JIErUcnaTUBHUX
YMbeHMLA O KojuMma je 6uno peun. MNako je yTephuBare UMtEHMLA U AOHOLLUEHE
Of/lyKe O KPMBMUM Yy HALNEXHOCTU MOpPOTe, CyAunja je Taj KOju faje UHCTPyKuuje
MopoTHMUMMA Yy norfedy Tora Lwta Ce cmartpa "Hefo3BO/beHVWM CPeAcTBOM”,
"onacHUM opyxijem”, "Huckom nobygom” n 1. cn.® Ha Taj HaumH ce o6e3behyje
JEIMHCTBO Npakce y npeLeieHTHUM MoZennmMa, oMoryhasarweM fa ce UcTu NojMoBn y
pasIMuUTUM C/lyyajeBrMa TyMaye Ha UCTU HauMH.

MpeHeTo Ha [pybuwnHy v MyxuHy MofemMuKy, npovsunasvM ga ce u 'y
MOPOTHOM MoZeNly NoABohere UnkbeHMLa Nog nNpaBHe NojMoBe Mnpe MoXKe cmatpaTu
MPaBHWUM, HEro YMHEHWYHUM MNUTaweM. AABep3unjasiHa npakca AOAYLE Y HEKUM
C/yyajeBMMa [aje OCHOBA 3a Apyrauvja Tymauyera LUTO je YecTo MpeaMeT OLTpe
kputuke.®' Harnawasajyhu fa je Tymauetbe MpaBHNUX MOjMOBA W OMLITUX Knay3yna
npasHO nNuTawe, Cyamnja Xo/MC je UCTMLAO [a “"CBaku NMyT Kaja Cyamnja Kaxke aa je
PeY O UMHEHWYHOM MNUTawy W NPenycTu ra nopoTu, OH TWMMe MNpU3Haje CBOjY
HeCrnoco6HOCT Aa NPUMEeHW Npaso...Kafa je NPaBHO MuTawe MPUINYHO jacHO, cyaumja
[OHOCK O4JTYKY, a/in aKo je pey 0 Ma/lo KOMIM/IMKOBaHWjeM NnuTarwy npoueryje a je
60/be fa ra npenyctu [BaHaeCTOPMUM Navka, 13abpaHnxX UrpomM cfyyaja, Hero fa
pusmKyje aa norpetun”.®? Kako 61 ce n3berne HaBefeHe HeOyMIULIE, KaO KPUTEPUjyM

pas3nnkoBaka HNHEHUYHOT U TPaBHOI HaBOhEH je n Taj LTO Ce Ha YNHEHNYHO

% Mpumepa paau, cyavja je a0 MHCTPYKLMje NOPOTHULMMA fja Ce HOXeBM "CKakasal’ 1 "nentup”
MOry CMaTpaTV Opy>Kjem "Croco6HUM Aa Teslo TeLKo NOBPeAn NN 3apaB/be TELIKO HapyLwwn”y
CMUCY 3aKOHa 0 KOHTpONW KpuMuHanuTeTa. R v. Simpson, 1983, 3 All ER 789; DPP v. Hynde, 1998,
1 All ER 649. HasepfieHo npema: P. Roberts, R. Zuckerman /2010/: 173.

8 Mpumepa pagn y npeamety Bracegirdle v. Oxley je peuyeHo fa je MUTamwe "Aa AU ce paguno o
onacHoj 6p3vHM NUTatbe CTeMeHOBakba, a NTara CTeNeHOBatba Cy YMHEHWYHM 3aKbyuly O KojuMa
oany4dyje nopota. OHa HavMe MpoLetbyje Aa K Ce HELLTO MOXe CMaTpaTy "onacHWM, APCKuM, 6p3vMm,
6e3063upHUM U T. cN.” HaBefeHo npema: P. Roberts, R. Zuckerman /2010/: 140.

8 Mr. J. Holmes, Collected Legal Papers, Harcourt, Brace and Howe, 1920 cTp. 233, HaBeleHO npema:
G. Marshall /1990/: 452.
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NMUTake MOXE AaTh Camo jefjaH TayaH OAroBop (YUMHbeHMLe NOCTOje WA He MOCTOje,
OHe Cy Ce [ecune y CTBAPHOCTU OHAKO KakKo Cy Ce [lecune), AoK Y nornesy npasHux
MUTaka, NOCeOHO KO TyMayera reHepasiHUX Kay3yna v npaBHMX MojMoBa nocToju
BYLLIE MOTYhNX OAroBOpa U TyMauera a Ha Cyauju je aa npoHahe npasu.®

Y Hawem npasy je npuxsaTakbe MyXMHOr Tymayera Mo KOMe ce Mofsohere
YMkbEeHMLA NOJ, NpaBHE MOjMOBE CMATpa YMHEHUYHUM NUTakeM NPo6iemMaTuyHo 13
BULLE pa3nora. Y HaBefeHOM MNpuMepy, TYXEeHW KOju cmatpa fa Ce Heroso
MoHalLake He MOXe MOABECTN MOof NnojaM "NOHOB/LEHOT TELLKOT 3/10CTaB/bara” 61 No
TOj IornuUmM ynarao »anby 360r NOrpeLsHor Uan HemoTnyHo YTBPHEHOr YNHEHNYHOT
CTara, WTO OV OMeT Hanarasio MOHOBHO OpXKaBarbe MpeTpeca pagu yTephuBama
NPaBHO PeneBaHTHUX YMheHULA. OBaKBO MOCTYMNakwe 6MI0 6 HEeLenMcXodHo, jep
3alTo 61 ce MOHOBO YTBPMBa/IE YNHEHULIE KaJa je HeaBOCMUCEHO YTBPheHO (1 TO
HMKO He 0Cropasa) fa je TY)XXeHW Y Mocnefre 4Be rofuHe jeHOM MPUANKOM yaapuo
CBOJY XEeHY-TY)XXW/bY LLIAaKOM O HOC ¥ Aa jy je ApYrom Npuankom fsa nyra oLlamapuo,
M packnMmao joj jeaaH 3y6. OBAE je UMHEHUYHO CTawe MpaBWIHO YTBPhHEHo, a
CMOPHO je fa N ce Tako YTBPMEeHO UMHEHMYHO CTake MOXE MOABECTU MOof nojam
"MOHOB/bEHOT 3/10CTaB/bama’. [lopef ToOra, YnkbeHuue ce YTBphYjy Aokasuma.
3aK/byyak fa ce pagu 0 "MOHOBHOM 3/10CTaB/baky” CyA He N3BOAM Ha OCHOBY [l0Kasa
Beh 3ak/byuyje nmajyhun y Buiy 3aKOHCKY 0Apeady M XXMBOTHY CTBapHOCT Aa /in ce
0fpefeH0 MoHallaHke MOXe MOABECTU MOJ 0Baj Nnojam.

CuTyaumja ce LOLATHO KOMIMIUKYje Y KPUBMYHOM MOCTYMNKY Y KOMe BaXKu Hayeso
in dubio pro reo. Ako 6K ce nNuTawa Tymadewa MNpPaBHMX MOjMOBa CMaTpana
UMHEHNYHUM NUTakbeM, TO 61 3HaYMI0 Aa 61 Cyf CBaku NYT Kaja HWMje curypaH fa
N ce oapeheHO MoHaliawe MOXe cMmaTpath ApPCKMM unn 6e3obpasHunm, fa v ce
ofpeheH HauMH M3BpPLLEHA MOXE CMaTpaTy NOAMYK/IMM HauMHOM WM3BPLUEH:A, Aa n
ce ofgpefheHa nobysa MoXe cMaTpaT¥ HUCKOM Mobyfom v T. c/i., Tpebano [a Takas
CTaHJap4 TymMaunm Yy KOPWUCT OKpuB/beHor. [llpumepa pagwn, yTBpheHO je pa je
OKPVIB/bEHN KPUTMYHOM MPUIMKOM 0fBe3a0 oLTeheHy y LyMy, U OCTaBMO je Tamo

6e3 ogehe. MuTarbe je ga M ce ocTaB/barbe owTeheHor 6e3 ofehe MoXxe cmaTpaTu

8 G. Marshall /1990/: 447-460.
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orpaHvyerem cnobofe Kpetarba y CMUCIY KPUBMYHOT Aena NPOTUBMPaBHOTN JIMLLEHA
cnoboge. Nnwu, ytepheHo je fa je OKpPYB/bEHW KPUTUYHOM MPUIMKOM MPOBYKAo PYKY
KpO3 OTBOPEH MPO30p Ha ayTOMOOWY U U3 kera 0f4y3e0 XeHCKy Topby. MuTare je
[a N Cy OBMM MOCTYyraweM OCTBapeHW efleMeHTU KPUBWMYHOI fena Tellke Kpahe,
OfHOCHO [a /i1 Ce MpOB/ayYere pyke Kpo3 OTBOPEH MPO30p Ha ayToMOo6uy Moxe
cmaTpaTyi NPoBa/bUBAHEM.

AKO 61 Ce HaBefeHa MpoueHa cMaTpasia YNHEHUYHUM NATakbeM, TO 6M 3HaYUIO0
[a je cyf y CBMM OBUM C/y4ajeBrMa Ly)KaH fa LOHece O4NYKY Y KOPUCT OKPUB/bEHOT,
y CMUCNY [OHOLLewa ocnobahajyhe npecyge (Npsv npuMep- jep HUCY OCTBapeHwu
e/lEMEHTN KPUBWYHOT [ena MPOTUBMPABHOr J/MLIeka CNobofe) OLHOCHO 6raxe
KBanmmKaumje aena (Apyrv npumep- HUCY OCTBapeHa obenexja Tellke, Beh 061yHe
Kpahe). AKo 61 CTpaHKa ocrnopaBasia HaBefeHy KBanmuKauunjy 360r YnMieHNUYHUX
MarbKaBOCTV a pYrocTeneHn Cy4 YCBOjUO TakBY »asiby, To 61 OneT nojpasymeBaso
MOHOBHO OTBapare MpeTpeca M MOHOBHO YTBPhMBakbe UYMHEHUYHON CTakba 3a YUM
AePUHUTUBHO HeMa NoTpebe.

Y HaBefeHUM MpuUMepMMa UMEHWYHA MuTakba Cy MpPaBUIHO peLleHa-
HeJBOCMUC/IEHO je YTBPhHEHO fAa je OKPVB/beHM OCTaBMO OLlITeheHy Yy wymu, 6e3
ofehe, OLHOCHO [Ja je OKPVB/bEHW OLY3e0 >KEHCKY Topby nposnayehu pyky Kpo3
OTBOPEH NPO30p Ha ayToMobumny. CTora 1 Hema nNoTpede 3a NOHOBHUM YTBPhMBakbeM
unkbeHnua. OBae ce pagu O NPaBHUM MUTakbMMa, TadyHUje O CYACKOM TyMauery
3akoHa. Tymayehn HopMy, Cyamja npoueryje fa M OTK/bYYaHO BO3W/IO NpeacTaB/ba
"3aTBOPEH NPOCTOP”, Aa NN pacHU nac npeacTas/ba "MOKPETHY CTBap”, Aa N Ce INaBa,
3youm mnn gpyrn Oeo Tena MOry cMaTpaTu CPeAacTBOM Koje je "MofobHO Aa Teno
Tewko nospean” n 1. cn. Ctora je MpybuLua y npasy Kaga Kaxe fa "y npaBHOj HOPMK
HeEMa HULITA YAHEHWYHO, Beh Cy CBM eNeMeHTW MpaBHW- U XWUMOTe3a U CaHKLuja.
CXOHO TOMe, 3aK/byuyuBarbe [a /M KOHKpeTaH uYuheHWYHW forahaj ofrosapa
ancTpakTHMUM MNOjMOBMMA CafpXXaHUM Yy HOPMW, NpeAcTaB/ba UCK/bYYMBO MPaBHO
nuTame”.® Kog pelwaBawa OBUMX NUTakba Cyd He Tymauyu HOPMY Y KOPUCT

OKpUBIbEHOT, BeN NPOHaNnasm peLlere Koje HajBuLLe 0aroBapa Ayxy HopMe.

8 M. Mpy6uua /1980/: 142.
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HaBefeHU KpuTepujym Mo KOME je YMHEHWYHO OHO LUTO Ce AeCcUno Unm ce
[elaBa y CTBapHOCTU U yTBphyje MyTeM [10Kasa, [OK je MpaBHO CBE OHO LUTO Cce
OIHOCK Ha TyMauetse 1 NpKYMeHy NpaBHe HOpMeE, NOMaXKe [a Ce PeLle U NiTarba Koja

Cce jaB/bajy Kao HajnpobnemaTuyHmja y npakcu.

4.3. MMpaKTN4He noceauLie HepasMKoBakba YMHeHNYHOT 1 NpaBHOT

Hepa3nmkoBare YMHEHUYHOT M MPaBHOr Yy Mpakcy n3as3vBa BeNUKe Tellkohe.
Tako ce peuuMmo 4YMHEHWYHE TpeLlKe UCMpasbajy Yy ceaHuum Beha ymecTo Ha
npeTpecy, npaBHW MOJMOBM Ce TyMaye Kao UMHEHMYHA MUTakba M CTpaHKama ce
OCTaB/ba [fa WX [0Ka3yjy, CYOjeKTMBHE UMHEHULIE Ce Mellajy ca MpaBHUM
KaTeropujama, nocToje Be/IMKe HeLOYMULE W HeyjefHa4YeHa npakca y nornegy toray
KONMKOj Mepu je Cyfh Be3aH TY)KMOYEBOM OMTYXXHWULOM WUTA. Y TOM CMUCNY
BacumbeBuh ynosopaea fa "BMWKN Cyfn, Aa 6 n36erao UmMkeHWYHO HenpasegHe
npecyae, Ucrnpae/ba 3anaXxeHe rpeLlke y 061acTu UnkbeHMUa npornawasajyhm nx Ha

cuny npasHum”™. %

4.3.1. loKasneare YnbeHnLa u TymayeHe Hopme

OcHoBHa [funiema aytopa Koju Ccy ce 6aBunvM nuTameM pasrpaHuyerba
UMHEHWMYHOT WM MPaBHOT je Kako CMO BWAenW, Yy nornefy Tymauerba ofpefheHux
HOpPMaTMBHUX MOjMOBA Kao LWTO Cy HWUcke mnobyae, 6e3003MpHO MOHallake,
ornpasfjaHu pa3nosn, casnahmsarbe Behnx npenpeka, HAPOUMTO Ap3aK v onacaH HauvH
n 1. cn. Jok Myxa npumepa pagu "MOHOB/LEHO TELIKO 3/10CTaB/batbe” CMaTpa
UMHEHNYHUM NUTakbEM KOje Ce pellasa y OKBUPY Aowe npemuce, Mpybuila HaBoam
[ia je pey O NpaBHOM nNUTawy KOje MofpasymMeBa TyMauyewe BO/be U CMUCA
3aKOHOZaBLa, a He yTBphMBaHe OHOra LUTa ce 4ecuso y CTBapHOCTU.

3a oyekuBaTy je fa ce cuTyauuja y LOMEHY YMHEHUYHOT U NpaBHOr "A0AaTHO
3aKOMI/IMKYje” Yy HOBOYCBOjeHOM pacrpaBHOM MOJeny MoCTynka. Y AocajallHem

MELLIOBMTOM MOCTYMKY 3aflaTak cyfa je 610 fa "MCTUHMTO M MOTMYHO YTBPAW CBe

& T. Bacumesuh /1981/; 560.
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YMHEHWNLIE KOje CY 0f, BOXKHOCTW 3a [JOHOLLEHE 3aKOHWUTEe odslyke” (4. 17 cT. 1) a Ha
rN1aBHOM MNPeTpecy npefcefHVK Beha je cacnyLiaBao OMTY)XXeHOr, UCMUTUBAO0 CBELOKe
M BEWTake M M3BOAMO [Apyre AOKase, jep My je AYXHOCT 6una ga ce crapa 3a
CBECTPaHO MpeTpecate npeamera U MpoHanaxewe UCTUHe (4n. 296 cT. 1 n 2
3Kr1/2001). Kako je cyd [OKa3HO HajakTMBHMjU Yy YTBpAMBarwy WCTUHE, HUje ce
rnocTtas/bao NpobsieM TepeTa fOKa3uBarba Yy afBep3njalHoM CMUCTY Te peun. Mako je
MpeTnocTaBka HEBMHOCTM Hanarana fa je "TepeT AOKasuBara' Ha TY)KMOLYY, OBakaB
MoZeNn Yy Mnpakcy Hermpa npaBu CTpaHauyky TepeT [OKasumBarba- LITa OM CTpaHke
yonuwiTe [OKasuBane, Kafja je CyA4 Taj KOjU W3BOAM [OKase Kako 6w ce npegmer
CBECTpaHO MpeTpecao M npoHawsa uctmHa?! Cyn je U3BOAMO [oOKase M yTBphHMBao
YMbeHNLE, Te HAKOH Tora yTBpheHe 4ukbeHule MOABOAMO MNOJ MpaBHY HOPMY-
peLLaBao je Aake U YNHEHNYHO 1 npaBHO.®

3a pas3fMKy of Tora CTpaHayku Mofen rnofpasymMesa U CTpaHauyKo [OKasnBaHe
UMHbEHMLA- CTPaHKe Cy Te KOje Mpeasiaxy v U3Bo4e A0Ka3e M Mopajy 03HauMTh Koje
he ce uumreHMUe AoKasmBaTu npeanoxeHnm pgokasuma (un. 350 m 356 ct. 1.
3KTr1/2011). MNpwn TOM je OCHOBHW MPUHLMAM [a je TepeT AOKa3uBama Ha TyXuouy (Yn.
15 c1. 2 3KI1/2011) Aa 6w cTpaHKe 3Hasie LWTa je yonwTe NOTPeGHO AoKasuBatw,
MOpajy 3HaTV PasnKy n3mMehy YbeHUYHUX U NPaBHUX NuTawa. Ho umajyhmn y sugy
focafallky npakcy NapHUYHUX CyA0Ba, YMHU Ce fa HU Cyfujama YecTo 0Ba pas/nka
HMje HajjacHKnja. Tako je npumepa paau, Cyf 0Abuo TY>XO6eHU 3aXTeB Ka0 HEOCHOBaH
jep "Tyxwunay, HuMje [OKa3ao Aa Tyw TWHTa M 6ojuue npeactas/bajy [L03BO/bEHO
CPEeLACTBO KOje Ce MOXe YHOCUTM Ha Ofe/betbe 3a MasiofleTHUKe 6e3 opobpera
HagpeheHe ocobe.”®’

TepeT [okasvBarba NoApasymeBa WCK/bYUMBO [OKa3MBatbe YWMHEHUYHUX
TBpAHK. LLTa ce cmartpa "A03BO/LEHUM CPeACTBOM” HUje YMbeHWYHO Beh MpaBHO
nUTame, Koje Ce pellaBa TyMayereM CMMC/Ia came Hopme. Kao LWTo je Beh HaBefeHo,
TymMayerwe HOPME je MpaBHO MWTakbe KOoje pellaBa Cyd, HWje Ha CTpaHKama fa

[0Ka3yjy wTa ce cmaTpa A03BO/bEHVMM WU HeA03BO/bEHMM CPEACTBOM, LUTA Ce

% O TepeTy foKa3nBarba ONLLUMPHUje Ha CTpaHu 106-145.
8 Mpecypa OnwTuHekor cyga y Tyanu, BuX, 6p. 32/10 Pc 111652 12 PC.
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cmatpa  [ApckMM M 6e3003MpHMM  MOHalareMm, LWTa Cce cmatpa rpyoum
3aHeMapuBareM JY)>XHUCTU U T. CA.

Tyxunay je fy>KaH [ja fOKaxKe LiTa Ce KOHKPeTHO Aecuno, npumepa pagu a
je OKpuB/beHA KPUTUYHOM MpuaMKom Yy npoctopujama TAK "HapogHu (poHT” of
owrTeheHe Koja je 6una nNpuk/byyeHa Ha anapat LTI Ha ofe/bery BUCOKOPU3MNYHE
TpyLHOhe, ofy3ena XeHCKy TopOy Koja ce Hanaswna rnopes KpeseTa M ca UCTOM ce
yia/buna ca nMua Mecta, y Hamepu ga cebu npubasy NPOTUBNPaBHY MMOBUHCKY
Kopuct. U1 Ty ce uMmeHn4YHa ciepa 3aBpliaBa. Ha cyady je fa npoueHn fa fim ce
OBaKBa Kpaha Mo)ke cmaTpaTtu TellkoM Kpahom 04HOCHO KpahoMm Koja je n3BpLieHa Ha
HapouMTO [p3aK M onacaH HauuH. CTpaHKe HapaBHO MOTYy [aBaTu CBOje Npeaiore un
TyMayewa y TOM CMUCMY, MOTY M3HOCUTM "MpaBHE OLEHE”, ain TO Ce He MOoXe
cmartpaTty BUX0BOM AY>KHOLLUNY Y CMUCNY 3340BO/beHA TEPeTa L0Ka3nBakba.

Y CcynpoTHOM, aKo 61 ce TymMauerbe npaBHe HOPME 1 MpaBHa KBaMpunKauumja
UMHbEHMLA CMaTpasia YNHEHUYHUM MUTakeM, Cyh 61 6Mo fyxXaH fa UX Tymauun y
NpUNor oKpMB/LEHOM, NO NpuHLMNy in dubio pro reo, a npecyge 6u ce Hanagasne 360r
rpewsaka y yTepfheHoM YMbeHMYHOM CTaky. JacHO je Aa TO OBAe HWje cnyuaj, Beh je
aKLUeHaT Ha TymMauetby HOpMe Of CTpaHe cyga. YurweHnyHa cdepa ce 3aBpLuaBa Ha
penpoayKLumnju OHora LWTa ce AecWio y NpoLLIoCTU, OAHOCK Ce CamMo Ha YTBphMBame
OHOra wTa ce fecuno, 6e3 npaBHOr WM MOPa/IHOI BpeAHOBaka OHOra LITO Ce
Aecuno. Y ToM CMUCATY Ce M HaBoAM Aa 61 "NpUANKOM pasrpaHuyera YNHEHUYHOT 1
npaBHOr Tpebasio KOMOMHOBATW NOTMYKY KOHLEMUMjY Ca MeTOAOM paja Koju KOA
UMHEHNYHOT NUTakba NoApasymeBa METO[ [A0Ka3MBama M Hauesa Koja Baxe 3a Hera,
a KOA, NpaBHOr MuTakba MeToA TyMadera Ha OCHOBY MO3HATUX METoAa M mpasusa 3a

TyMauerse npaBHux Hopmu”.®

4.3.2. Pa3nukoBatbe ymuL/baja v Hamepe
KpuBuua, Kao cactaBHW efieMeHT OMLUTer nojMa KpMBUYHOT [efna NnocToju ako

je yumHunal, y BpeMe Kaaa je y4MHMO KPUBMYHO [0 610 ypauyH/bIB 1 MOCTYmMao ca

YyMULL/bajeM OAHOCHO M3 HexaTa Kafa 3aKoH U3puunTo npeasuha o4roBOPHOCT U 3a

8. M. Ninuh /2004/: 43 - 44.
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Hexart, a 610 je cBecTaH UM je 61O Ay>KaH 1N MOorao 6UTK CBECTaH Aa je Heroso Aeno
3abparbeHo (4n. 22 K3). CacTaBHM efleMeHT KpuBULUE CY [fakK/ie YpayyH/bUBOCT,
yMULLIBA] (MK HexaT) M CBeCT O NPOTMBNPaBHOCTU. [IOK je 3a ypayyH/bMBOCT W
MPOTMBNPaBHOCT HECMOPHO fAa Ce pagu O MpaBHMM MOjMOBMMA 4YMje MOCTOjaHe
npouekryje cya, Npupoja yMuLL/baja je CropHa Kako y TeOpuju Tako 1 Y MPakcu.

Y npakcu ce fellasa fja ce yMuLLbaj nomctosehyje ca HaMepom, OBY MOjMOBU
Ce MOrpeLlHo Y3MMajy Kao CMHOHMMMU, Na Ce Kaxe Aa "yMULL/baj] OKPUB/LEHOT Huje
610 yCcMepeH Ha npubaB/bate Mare WMOBWMHCKe kopuctn”,® ga "KpuBMUHO Aeno
MPOTUBMPABHO /fiMLLEHE CNO60Ae MOCTOjU CaMO YKO/IMKO Cy pajre u3BpLivoua
npeay3eTe ca HaMepoM fAa ce ApyroMe ofy3me cno6oga KpeTarwa”,™ ga "y nobujaHoj
Npecyay HefocTajy pasfosn 0 OYHHOj YMHEHULIM- YMULLBA]y OKpuBbeHe ™ u T.
cn. HepasnukoBarwy AONPUHOCK M YWHeHMLA fa Ce M Y CBaKOLHEBHOM TOBOpPY
YMULL/BAj U HaMepa Y3MMajy Kao CMHOHWUMW, Ma Ce TaKo HeyKU OKPUB/bEHWU 06UYHO
Hehe 6paHUTV TUMe Aa "Huje MMao yMUL/baj" Beh Aa "Huje MMao Hamepy fda XPTBY
NN XXMBOTA”. U Nnekcnuku ce oBa [iBa NojMa HepeTKo NomcToBehyjy na ce eHr1ecku
TepMUHKM intent naM purpose NoHeka NPeBoAe Kao Hamepa, MOHEeKaf Kao BOSbHU
efleMeHT YMULLIbAja, Y3 3aHeMapuBare UYMHEeHNWLE [a Ce OBaKBa Napasiena y Hallem
Je3nKy He MOXe MpaBuTK, jep Mojam YMULL/baja Kao 36Up MHTeNeKTyasiHe U BOJbHe
KOMIMOHEHTE Y eHINIECKOM je3UKY HeMa afieKBaTaH MpeBos.

Y Hawem npasy je npuxeaheH MNCUXO/OLLKO-HOPMATUBHY MNOjaM KpuUBULE
KOju nogpasymeBa [a je KpuBuLA NCUXUYKN OAHOC YUMHMOLA NpemMa Aeny 360r Kojer
My Ce MOXe ynyTuTu npekop. Koj cBakor KpuBMYHOr fena noTpebHo je yTBpAnUTM
NHTENEKTYa/lHY M BO/bHY KOMMOHEHTY (4era je OKpWB/bEHM OMO CBeCcTaH M LWITa je
XT€O fla NOCTUIHe CBOjOM pajH0M) Kako 61 ce oApeamno CTerneH KpueumLe. Y MULL/baj
MocToju Kafja je Y4YMHWal, [enoBa0 CBECHO M BOSbHO. [NpedycnoB fa yuuHwual
[enyje BO/bHO jecTe CBECT OAHOCHO MpeAcTaBa O CBMM 06/1eXjuma 6uha KpMBUYHOT
[ena, a nopeg Tora yyuHunial, mopa feno M XTeTW. Haw 3akoHofgaBal, HavMme

YMULLI/bA] M HEXaT M3PUYMTO CBPCTaBa Y efleMeHTe KpuBMLE, AOK HOpMaTMBHA

® Mpecypa BpxosHor cyaa Cpbuje, K33. 82/07 og 11.09.2007. roguHe, Bunten BpxosHor cyaa
Cpb6uje, 6p. 4/2007, 59.

® Mpecyga AnenauyoHor cyga y Kparyjesuy, Kx. 1439/2011 og 18.4.2011. roavHe, BunteH
AnenaumoHor cygay Kparyjesuy, 1/2011, 33.

°! PeLierbe OKpyXHOT cyaa Y Bamesy, Kx. 506/07 og 01.11.2007. roauHe.



Teopuja, 3a pasnvKy Of Tora MpemeLuTa ymuLL/baj U Hexar U3 06/mMKa Kpusule Y
eneMeHTe 61ha KPUBMYHOT Aena,* LiTo MpakTUYHO 3HauW fAa ce 0Baj CY6jeKTUBHM
e/leMEHT Mopa [0Kas3MBaTh CaMO Kaja je M3pMUMTO MPonucaH 3akOHOM. Y Hallem
npaBy je TakBa CUTYyalmja ca HaMepPOM- kY je MOTPebHO fOKa3uBaT caMo OHAaA Kaja
je M3pnYMTO NponucaHa Kao enemMeHT 6uha KpuBMYHOT fena, JOK je 06/MK KpuBuLe
HEOMXOA4HO YTBPAMBATN Y CBAKOM MOjeJMHOM C/y4ajy.

Kpusnua je cnoXkeH npaBHM Nnojam cacTas/beH 0f, ypadyH/bUBOCTH, YMULLIbaja
(ogHOCHO Hexata Kaga K3 nponucyje OArOBOPHOCT M 3a Hexar) M CBeCTU O
MPOTUBMPABHOCTU. Y TEOPUjU je HECTTOPHO Aa je ypayyH/bMBOCT, Kao 06/IMK KPUBULE
MpaBHW Nojam na ce He BMAM 3awWTO 6K yMULLI/BA] UMao Apyrauvjy npupogy. U 3a
aenay ymjem je 6uhy nponmcaHa Hamepa, HEONXOAHO je HEBE3aHO Of Tora YTBpPAUTU
W ymuwsbaj, 6e3 o63vpa LWTO Hamepa, MO JIOFMUM CTBapy YBEK MPEeTnocTaB/ba
AMpeKTaH ymuLsbaj. Tako je npumepa pagu Kog kpahe, nopes Hamepe ga ce npubasu
MPOTUBMNPaBHA NMOBUHCKA KOPUCT (CY6jeKTVBHA YNHEHULIA), HEONXOLHO YTBPAUTY U
YMULL/baj OLHOCHO [0Ka3aTu CBECT YYMHMOLA Aa CBOjOM pafOM YMHU KPUBUYHO
Aeno kpahe v Bo/by Aja Npeay3me TakBy pagmy.

OcTaB/bajyh  NO  CTpaHW CTpaHW OCHOBAHOCT  OBOr  MCKXOJIOLLKO-
HOPMAaTMBHOT KOHLenTa Kpueuue,® y pellaBarby NpakTUUHe AveMe pasnvKOBarba
yMULL/baja U Hamepe mMopa ce nohu o NO3UTUBHMX 3aKOHCKUX oapendw. Osa fABa
rnojma He MOry ce MouCTOBETUTU YNPKOC HUXOBOj HEPACKMAMBOM MOBE3AHOCTU KaKo
MPaBHOj 1 XMBOTHO] TaKo M JIEKCUYKO]. IHTepecaHTHO je Aa ce y XpBaTcKoj Y K0joj
je Takohe Kao KoL Hac npuxsBaheH HOPMATMBHO-MCUXOJIOWKM M0jaM KpuBULLE
YMULL/baj, MPEBACXOAHO M3 MAEOMOLLKNX pa3nora "da ce He ynotpebrbasajy -Tyhuue”
npevMeHoBaH y Hamepy LUTO je U3a3Basio U BeNMKe NpakTUYHe nNpobneve pasjsajakba

0BMX nojmoBa. >

%2 0 HOPMaTMBHOj 1 NCUXONOLLKO-HOPMATVUBHO]j Teopuju KpueuLe Buau: 3. CTojaHosuh /2006/:
KomeHnTap KpusuyHor 3akoHuka, Cnyx6eHn nacHuk, beorpag, ctp. 101.

% Bennku KpUTUYap NCUXONOLLKMX Teopuja Knayc POKCUH, y TOM CMUCAY UCTUYE Aa Ce "y KPUBUUYHOM
npasy Unju je rnaBHW 3afaTak Taj Aa LWTUTK NpaBHa 4o6pa, LeH3ypa umely ymuLL/baja u HexaTta Koja
ogny4vyjyhe fenyje Ha KaHbMBOCT YUMHMOLA, HE MOXKE 3aCHMBATM Ha TOME Ca KakBUM YHYTpaLlHbUM
CTaBOM OH Y3poKyje 3abpareHy nocneguuy”. C. Roxin /2010/: "O eBeHTyanHOM yMuLLbajy”, Crimen,
6p. 1/2010., cTp. 10.

% Mpumepa paay MPUANKOM [OHOLLEHA HOBOT KasHEeHOT 3aKoHa 6110 je mpeanora fa ce nojam
"HemspaBHa HaMjepa’” 3aMeHn NOjMOM "eBEHTya/lHa HaMepa”, Ha LUTa Cy ayTopu KOMeHTapa UCcTaku ga
" Hamepa no NPVPOAM CTBApPU HE MOXKe BUTK eBeHTYasHa... MpobeM je HacTao Kaf je paHuju nojam
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Hamepa je cybjeKTUHa 4YMtbeHMLA KOjy je TYXXWUNaWTBO AY)KHO [a AOKaxe
CBakuM MyT Kafa je npefBuheHa Kao enemeHT 6uha KpusmyHor fena. Kaga 3akoH
npeasuha ga he ce Ka3HUTU OHaj "KO Tyhy NOKPETHY CTBap 0A4y3Me 4PYrom Y Hamepu
[ia HEHUM NpUCBajakbeM Npubasu NPOTMBMNPABHY MMOBUHCKY KOpUCT” Tpeba namehy
OCTa/lOr [o0Ka3aTu W Hamepy fa je OKpMB/bEHW Ofy3eo CTBap fga 6w npubasuo
MPOTUBMPaBHY WMOBMHCKY KOPWUCT, KOL (asicuukoBarba HOBLA MOTPebHO je
[0Ka3aT He caMo [a je OKPWB/bEHW HanpaBMO NaXkKaH HOBaL, WM fAa je NpenHavmo
npasu HOBaL, Beh 1 [a je TO YYMHMO Yy HaMepu Aa ra CTaBu y onTuLaj Kao Npasu, KOZ
reHoumja je HEeONXOLHO [A0Ka3aTW reHoUWAHy Hamepy WTA. AKO Ce He [oKaxe
Hamepa He MOXXe Ce TOBOPUTY HW O NOCTOjary HaBeLEHUX KPUBUYHUX [ena.

OcHoBHe noTelukohe npov3nnase U3 Tora LWTO ce He yBuha WAM Nak 4ecTo
3aHeMapyje fa Cy YMUW/ba] W HexaT npaBHM MOjMOBW, MNpaBHe KaTeropuje,
CaCTaB/beHN W3 VHTENeKTYa/IHe N BOJbHE KOMIMOHEHTE. VIHTenekTyanHa KOMMOHEeHTa
nofpasymeBa CBeCT y4MHOLA O CBUM OWUTHWM efleMeHTVMa KPUBUYHOT Aena [OoK
BO/bHa KOMMOHEHTa MojpasymMeBa XTewe WM NpUCTajarbe Ha M3BpLUeHe fena. 3a
pasnKy 0f YMULI/baja 4Ymja WHTENEKTyaslHa KOMIMOHEHTa MogpasymeBa CBECT O
OUTHMM 06enexjuma KpMBWUYHOI Aena, Hamepa Ce HMKaja He MOXe OLHOCUTM Ha
O6uTHa o06enexja Hekor KpvBuYHOr aena. Kog KpuBUMYHMX fena Koja y CBOM 6uhy
MMajy HaMepy, OHa Ce YBEK OHOCK Ha HeLITO LITO je BaH 6uha KpUBMYHOT Aena, Tako
[la je 3a NOCTOjaHe KPMBMYHOTN [eNa 1peneBaHTHO Aa 1 je HaMepa 0CTBapeHa Ui He,
[I0BO/LHO je Aa oHa nocToju.®® WMako je Teopuja a U mpakca MaxoMm carniacHa fa je
"ypauyH/bMBOCT” MpaBHM MojaM, umje MocTojare mpouemwyje cya™ y nornegy
yMULL/baja WM HexaTa TakBa cCarflaCHOCT He [MOCTOjuM, Mako Cy M OHW mnonyT

YpayyH/bMBOCTM, CamMO CacTaBHM eNeMeHTW KpuBuue. BacurbeBnh npaBuiHO

YMULL/BA), KOju je 03Ha4aBao dolus,3amereH HAMEPOM KOja MMa Y)Ke 3HaueHe. Y XPBaTCKOM je3nKy
Hemamo ofroBapajyhe HasuBe ga 6UCMO M3pa3nuan Ty pa3nuky. Bpahare nak Ha cTapy AUXOTOMUjY
YMULL/baj-Hamepa 61no 6v TeLKO NPUXBaT/bUBO jep ce YMULL/baj A0XMB/baBa kao Tyhuua (y cTeapu
TO je pycusam).” M. Hoocenay, HaupT npeanora KasHeHor 3akoHa, 3arpe6, 2011 A0CTYMHO Ha:
www.pravo.unizg.hr/_download/repository/2011-04-05 Nacrt_kz.doc

% Tako 1 3. CtojaHoBU: "[]OK yMULL/baj 06yXxBaTa 6UTHA 06eNexja KpUBUYHOT Aena 06jeKTUBHOT
KapakTepa, Hamepa Ce OHOCK Ha HEeLUTO LUTO je BaH 6uha kpmeuuHor gena”. 3. CtojaHoBuh /2005/:
107.

% Tako M. LLIKynuh ncTuye aa "y npakcu BeLuTaLy NeuxujaTpy y Hajsehem 6pojy cyyajesa camu
KOHCTaTyjy MOCTOjakbe YpauyyH/bUBOCTM, OUTHO CMakEHe YpadyH/bUBOCTM, OGHOCHO
HeypauyH/bUBOCTU...MefYTMM, TakBa Npakca Huje ncrnpaeHa jep je nuTare (He)ypauyH/bMBOCTY
KPVBMYHOMPABHO, a He MeAULMHCKO nuTare”. M. LUkynuh /2009/: 245.
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npumvehyje fa cy yMULLI/baj U Hexar npaBHa NMuTaka HaBoAehu fa cyf Moxe fa uma
pa3IMuNTL CTaB Of TYXMOoLA Y MOrnefy HeKUX NpaBHUX NnTarwa, a Kao npumMepe TMx
MpaBHUX NUTawa HaBOAW W3Mely ocTanor M ymuwsbaj W HexaT.” W PokcuH
Harfawasa fga "ymullsbaj MO MpaBuiy HUje MNCUXUYKA YnkbeHuua, Beh jefaH
BPELHOCHWN Cy[, CyAuje...yMULLI/baj Ce He CTBapa Yy rnasu yumHuoua, Beh y rniasu
cyamje. Hberoo ofpefuBare HUje eMnmMpujcko yTephuBare Beh jeflHO HOPMATUBHO
npunucuearbe, jefaH BPeAHOCHW CyA Cyauje...KpajibK 3ak/byvak- fa nm ce paau o
YMULL/BA]Y UM HeXaTy- jecTe y CBaKOM CAyYajy jefaH akT BpeaHoBara.” ™

[oK Hamepy Kao CyO0jeKTVBHY uutbeHWLy Tpeba [oKas3aTu Yy CBUM
c/yyajeBuMa y KojuMa ce oHa Hanasn y 6uhy KpuBUYHOT Aena, yMULL/baj NpecTaB/ba
NnpaBHW 3aK/byyak cyfda y nornefy tora fa M je OKpPUB/bEHW 6GMO CBECTaH CBUX
e/leMeHaTa KpMBMYHOI fena W LTa je XTeo Aa MOCTUrHE CBOjOM PafHOM. YTPKOC
PeTKMX (UCMpaBHWX) KOHCTaTauuja cyfa y CMUCNY fa je "oueHa ymulirbaja CTBap

199

cyda u yTBphlyje ce Ha OCHOBY OLieHe CBUX W3BEAEHUX [oKasa"> wiu ga je 'y

06pa3noXery Mpecyae NPBOCTEMEHU Cyf AyXKaH fAa MOTMYHO pasfore Koju cy ra

PYKOBOAWAM NPU pellaBakby NpaBHWX MUTara, NOCeGHO Kaja je pey 0 yMull/bajy

onTyxeror”,'® HepasnukoBare ymuLLaja U Hamepe 3ajaje BennKe NpobaeMe Halnm

cyAmjama LWTo UNycTpyjy n cnegehu npumepu:

OKpVB/bEHU je Ha CUly U3BYKao oLuTeheHOr (TaKCUCTY) M3 BO3Wa Ca MeCTa B03auya,
jep je 0Baj KaCHMO Ca BOXHOM M pekao My [a CefHe Ha 3afihe CeAuLuTe, a 3aTuUM je
ynpas/bao BO3nIoM owTeheHor fo0 cTaguoHa. OwTeheHn je HaBeo fa Huje HU MOKyLLao
[a n3ahe 13 Bo3Wna, Aa je Cefle0 Ha 3aftbeM CeAMLITy U MOrao je fa OTBOPM 3afma
BpaTa, afv Ce nnaLno Aa To ypaam jep je BUAEO [a je OKpUBILEHU NjaH 1 aa he y TOKyY
BOXH€e HanpaeuTk ygec. Cya je foHeo ocnobahajyhy npecyay nog o6pasnoxerem Aa

9T, Bacurbesuh, M. Mpy6ay /2005/: KomeHTap 3aKoH1Ka 0 KpUBMYHOM NOCTYMKY, [eceTo usaarbe,
JycTuHujaH, beorpag, cTp. 576.

% C. Roxin /2010/: 11.

% PeLere OkpyxHOr cyaa y beorpagy Kx. 167/08 og 31.01.2008. roguHe, Bunten OKpy>KHOT cyaa y
Beorpagy, 6p. 78/2008, 126-128.

100y o6pasnoxerby Mpecy/ae NPBOCTENEHN Cy/ je AyXKaH Aa NOTMYHO 1 oapefieHo n3Hece pasnore
KOju Cy ra pyKOBOAUNW NP pellaBaky NPaBHWUX MUTara, NOCeOHO Kada je pey 0 Cy6jeKTUBHOM
0JHOCY ONTY)XEHWX NpPeMa KPUBUYHOM feny, OGHOCHO OHOj KOMMOHEHTH Koja ce Tuye yTephuBarba
yMULL/baja Koju Tpeba aa 06yxBaTa CBECT U BO/bY O CBUM €/IEMEHTMMA KPUBUYHOT Aefa y NUTaky na u
y noriegy NpUMeHe CU/le U M30CTaHaK pasnora 0 CBUM 0f/TyYHUM YMkeHMLaMa NpeacTaB/ba OUTHY
nospesy ofpefada KpMBMYHOI NOCTYNKa 13 ys. 368. cTas 1. Tauka 11. 3KIM-a Koja Boan 06aBe3HOM
yKupawy npeocteneHe npecyge.” (Pewere AnenaymoHor cyaa 'y beorpagy Kkl 2358/10 og 22. jyHa
2010. roguHe), bunTeH AnenayunoHor cyaa y beorpagy, 6p. 1/2010, 104.
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"KpPMBMYHO [1e/10 NPOTVUBMPABHO /LLIEHkE C060e MOCTOjU CaMO YKOMMKO CY paftbe
M3BPLLMOLIA NPe/y3eTe Ca HaMepoM fa Ce Apyrome ogy3me cio6oga Kpetarwa”. '™

OBakaB 3aK/byydakK je norpeLlaH jep Hamepa Huje y 6uhy 0BOr KPpUBUYHOT Aena,
Te je camMM TMM HMWje NOTPe6HO HU AoKasuBaTW. [lOBO/LHO je [oKasaTu fa je
OKPVIB/bEHWN MPOTMBIMPaBHO 3aTBOPMO OLITeheHOr, ApyXKao ra 3aTBOPEHOr WAN MYy Ha
APYrn HauMH O4y3e0 UK orpaHnymo cnobofy kpetawa. (4n. 132 ct. 1 K3-a). 3a
NocTOjatbe YMULL/baja AOBO/LHO je Aa CyAd YTBPAM Aa je OKPUB/bEHM OMO CBECTaH Aa
CBOjOM pafHOM ApyromMe ofy3vmMa cnobogy KpeTara M fa je XTeo OAHOCHO MpucTao
Ha Tako HewTo, AOK je Hamepa fJa Ce [pyrome ofy3me cnoboja Kpetawa Y
KOHKPETHOM CNyYajy npefieBaHTHa.

OKpWB/bEHU je 3ajefHO ca OLTeheHOM YLUa0 Y MgIT, 3aTUM Kaja je OHa MoKyLlaa aa
NPUTUCHe TacTaTypy yXBaTWO je PyKOM M3Mehy Hory, Apyry pyKy joj je ctaBuo Ha
neha, nogurao n catepao y howak nmgTa, NOTOM je JECHOM PYKOM MOBYKAa0 3a KOCy,
OHa je noyena Aa ce onvpe, UCnpckana ra cysasuem M noberna ca nuua mecta. Cyg
[0Heo ocniobahajyhy npecyay 3a KpUBUYHO LeN0 HeJ03BO/bEHUX MOMHUX PagHKn 13 Ul
182 K3 nog o6pa3noxerbeM Aa ce "W3 ce CBUX U3BEAEHUX [0Ka3a HE MOXE 3aK/byunTu
fa nn je cuna Kojy je ynoTtpebro OKpuB/bEHW YNOTpeb/beHa pagn BpLUewa MosHe
pagwe uam 360r Heyer Tpeher, jep je owTeheHa y TOKy MPBOCTENEHOr MOCTyrKa
n3jaBnna ga je Mmana yTucak 4a OKPMBILEHU XXenu fa je ybuje, obopu, cunyje nnm
HewwTo Tpehe.” %

Y KOHKPETHOM C/ly4ajy CaCcBMM je MPenieBaHTHO Ha LWITa je 6una ycmepeHa cuna
OKPUB/bEHOI a Cy[, je Y MOTMYHOCTN 3aHeMapuo MPOLEeHY yMuL/baja. [OBO/bHO je
610 13 yTBphEeHOr YNHEHNYHOT CTakba 3aK/byUnTH Aa je KOL OKPUB/LEHOT NMOCTojasa
CBECT 0 TOMe [a CBOjOM paHOM KpLUK onwTenpuxsaheHe MopasHe HOPME 1 BO/ba Aa
TakBY paghy npeaysme.

Cyb6jeKTUBHE uUMHbeHMLE, MONyT Hamepa W nobyga YBEK je HEeonxoaHo
foKasaTn Kaga cy npegasuheHe 6uhem KpuBUYHOT fena. AKO TYXWal, He JOKaxe
Hamepy npubas/barba MPOTUBNPABHE MMOBUHCKE KOPUCTW HE MOXE Ce rOBOPUTM O
Kpahu, yTaju, npeBapn, ako ce He [OKaXe Hamepa usberasarba Mnahara nopesa He
MOXEe Ce FOBOPUTU O MOPECKOj YTaju, [0Kas3nBake KOPUCTO/bYO/ba MAM ApYrux
HUCKMX Nobyaa 3Ha4yajHO je 3a NoCTojare TeLKOor YoncTea, KBa/ihmKkoBaHor 06/1nKa

oays3snMaka Ma/10/1IETHOT inda n T. CA.

9 Mpecysa AnenauvoHor cyga y Kparyjesuy, Kx. 1439/2011 op 18.4.2011. rogvHe, BunTeH
AnenaumoHor cyaay Kparyjesuy, 6p. 2/2011.
192 Mpecypa MeTor OnwTHHCKOr cyaa y Georpagy K. 1002/06 og 24.10.2007. roauHe .

58



MuTare je Aa Nn je CyB6jeKTUBHE YMHbeHNLE HEOMXOAHO YTBPHMBATU Y CBAKOM
MOCTYMNKY WX caMO OHAA Kaga Cy M3puuuTo npegsuheHe 6uhem KpuBuYHOr fena?
MCUXONOLLIKO-HOPMATUBHM KOHLENT KPUBULE Halaxke Aa Ce Yy CBakOM clyyajy
YTBPAM Aa M je yumHunay 6uo cBecTaH CBOr fena, Te fa /M je XTeo OAHOCHO
MPUCTao Ha HEroBO U3BPLLIEHE, [a /1N je 0M1aK0 ApXao Aa 4o Aena Hehe fohu nnm ga
he mohu [fa cnpeum HEroBO WU3BPLUEHE, jep HAa OCHOBY OBMX YMHEHWULA CY[
npoLemyje CTeneH Kpusmue Kog yumHuoua.'® Tyxwunay je akne yBek AyxaH fa
[OKaXKe CYOjEKTMBHE UMHEHULIE KOje Ce OfHOCE Ha WHTEeNeKTyanHy (dvera je
yunmHUnay, 6o cBecTaH) M BO/bHY (LUTa je XTeO/Ha LWTa je MPUCcTao) KOMMOHEHTY
ymuLl/baja. Ha OCHOBY OBUX CYOjeKTMBHWUX YMbbeHMLA Cy[ fa/be AOHOCK NpaBHU
3aK/byyak y norsedy Tora fa n ce paguio 0 JUPEKTHOM YMULL/bAjY, eBEHTYaTHOM
YMULL/bAjy, CBECHOM W/IN HECBECHOM Hexaty, Te [ja /In ce [eN0 MOXe npunucatm y
KPUBWLY YYMHMOLYY.

CyL4 je Hajnpe fyXaH fAa Ha OCHOBY [JOKasa YTBPAM LITa Ce [ecusio y
cTBapHOCTU (MOA KOjOM Ce noapasymeBajy M YHyTpallka, NCuxmyka 36vBamba) Te Aa
y 00pa3fioxewy MNpecyfe HaBefe KOje UMHEHWLE U U3 KOjUX pas/ora y3uma Kao
[lOKa3aHe MNn HefokasaHe (4n. 361 ct. 7 3KI1/2011). Jasbn 3afatak cyja je Aa
MPOLEeHN fa M Tako YTBPHEHO UMHEHWYHO CTake MNpefcTaB/ba KpLueke MnpaBHe
HOpMe, Ta4yHuje fa N pafka OKPUB/LEHOI UCMYyHaBa YC/0BE KOjU Ce 3axTeBajy 3a
pagwy KpMBWYHOr fena, Aa /M MNOCTOjeé HeKM 0ff OCHOBa 360r Kojux 6m
MPOTMBNPABHOCT O6WMa UCK/bYYeHa M Ha Kpajy Aa v je YUuMHWunaL, Kpus, TauyHunje ga
NN je 610 ypauyH/bMB M Aa N je LeNno U3BPLUMO ca YMULLbajeM UM 13 Hexata. Kog

OBMX aKTMBHOCTM ce Beh Mnpenasn Ha TepeH MnpaBa, TauHWje HEroBY NPUMEHY Ha

103 Mpobnem Koj OBOT KOHLENTA je Y TOMe LUTO NPUINKOM Npejy3numMara pajme 04HOCHO NoBpese
WK yropkaearba 3aluTuheHor gobpa HM cam yYMHWUMAL, HUje YBEK CUrypaH LiTa Xohe Aa npoy3pokyje
CBOjOM pajH0M, pa3muLL/ba N 0 Nocneguuama, fa im Ux cxeata 0361/bHO, Aa v je paBHOAYLLIAH
npema nocneauuy v T. cA., a KaMonm fa cyamnja Kao Tpehe nuUe MOXe fa YTBPAW LWTa ce Taga 36msano
y ncmxu yunHmnoua. Kputukyjyhm Teopuje Bosbe 1 3anaxyhu ce 3a HOpMaTuBHY Teopujy POKCUH
UCTMYE [a je 3a yMULLIbaj MpeneBaHTaH eMOTMBaH 04HOC YUYMHMOLA NpeMa geny, Tj. Aa I OH
0406paBa A4en0 UK je paBHOAYLLAH UM MOXK/AA YaK W XXaan LWTo he OHO HACTYMWTW...JeauHO WTo je
PeNeBaHTHO je fa je MOryRHOCT HacTynama fena YK/byYeHa y YYMHUOYEB NJlaH YMMeE Ce OH 0f/TyH Mo
Ha nospegy 3awTuheHux BpegHoctu. Bugu: C. Roxin, Srafrecht, Allgemeiner Teil, Band |,
Grundlagen- Der Aufbau der Verbrechendehre, 4. Auflage, Verlag C. H. Munchen, 2006, cTp. 453.
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yTBPHEHO YMHEHWYHO CTawe. PellaBate OBUX MWTakba 3aBUCU UCK/bYUMBO Of,
MPOLeHe cyfa, HeroBor Tymayerba 3aKOHCKNX 04pesou, hUXOBOT CMUCA U Ln/ba.

Y Be3u yMULLI/baja U HexaTta, YNHeHNYHA MuTakba Cy [a /i1 je OKPUB/bEHU 610
CBeCTaH Aa nyuaweM U3 NULWTO/ba OWTEheHOr MOXKe NINLWINTU XXMBOTA U [a /N je XTeo
fa ra nuwmn xueoTa. Tyxxunay, MOXe [OKasuBaTU [a je OKPUB/bEHM NyLao Yy cpue
owTeheHOr, Y/Me [OKasyje fa je BO/ba Ouia yCMepeHa Ha JINLLEeHE XMBOTA, A0K
ofbpaHa ca fpyre cTpaHe MOXe [OKa3vBaTW [a je OKPUB/bEHU KPaTKOBWA, fa Huje
nyuao y cpue Beh y pyky owrTeheHor, Te ga Huje XTeo CMPT owwTeheHOr Kao
nocnegmuy. Ha OCHOBY UMkeHMLA KOje YTBPAW MPBEHCTBEHO YCMEPEHNX Ha TO Aa /in
je onTy)XeHn 610 CBeCTaH Aa CBOjOM Pajt0M MOXe OLTeheHOr NNWKTK XUBOTA, Aa
NN je XTeo [a ra MM XXMBOoTa UK je camMo MPUCTao Ha CMPT Kao Moryhy nocneguuy
CBOje pafre, Cyd Ha Kpajy u3sfayu npaBHe 3aK/byyke y Nornedy tora ga nm je
OKPVB/bEHM MOCTYNA0 Ca AUPEKTHUM WU/IN €BEHTYATHUM YMULL/LAjEM.

[a 6y foHeo 3aK/byyak 0 06MKY KpuBWLe, Cy4 Mopa fa YTBPAM O4Ny4YeHe
Cy6jeKTUBHE UMHEHMLE KOje Ce 0fHOCe Ha CBECT M BO/bY YYMHMOLA. Y TOM CMUCTY
Cce y Npakcu npaBuIHO UCTMYe [a "Kafja je MPBOCTENeHu cys Yy 06pas3noxery npecyne
caMO HaBeo fJa je OKpMB/beHa MOCTynasa ca yMuLl/bajem, fa je 6una cBecHa CBOr
fjena M Ja je XTena HacTynawe 3abpareHe nocreguue, a fa je TO jeAuHO
06pasnoxere cTaBa Cyfa Aa je OKpuB/beHa NocTynana ca AMPEKTHUM YMULLbajeM -
Taa y NPBOCTENeHO]j NPECYAM YOMLLTe HeMa Pasfora 0 OANYYHUM YnkbeHuLama.” >

YTBphuMBate Hamepe yBeK MO NOrMuyM CTBapu NPeTnocTaB/ba MOCTOjaHe
AVPEKTHOI yMULL/baja, ain OOPHYTO He BaXW, Tj. AMPEKTHU YMULLbA] MOXe
noctojaTu 1 6e3 HaMmepe, OHAA Kafa HaMepa Huje caapykaHa y 6uhy KpnBu4yHor gena.

Tako npumMepa paau, Kof youcTsa ce He 3axTeBa Hamepa Aa Ce XXPTBa /INLLM XMBOTa,

1% pewerve Okpy»xHor cyfa y Bamsesy, Kx. 506/07 og 01.11.2007. roguHe. Tako un 'pybuiua HaBoau
[a, Kajfa 13 06jeKTUBHUX YMHEHMLA A je ONTYXKEHWN CHXKHO 3aMaxHy0 CEKUPOM Y npasLy riase
owTeheHor 1 NOroAvo Aa y rnaBy U3HaL AECHOT YBa, NPBOCTEMEHMN CYJ 3aK/byul Aa je YMULLba]
OKPVB/bEHOT 61O YCMEPEH Ha HaHOLLIEHE TELLKe Te/IeCHE MOBPEAE, a BULLM CYA Aa je 610 yCMepeH Ha
NLLIEHE XKMBOTa, 06a cyaa npase rpewky. OBAe yonwiTe Huje yTBpHEeHO YNHEHNYHO CTakbe, Tj.
04/Ty4HE YMHEHNMLIE HA KOjUMa Ce 3aCHMBA OAyKa 0 YMULL/bajy, Tj. LUTa je ONTY>KeHn npesuhao 1 Ha
LUTa je MPUCTao MPUIMKOM CBOT MOCTyMaka (TO Cy peasiHe YMkeHMLE 13 MPOLLIOCTY KOoje cy ce
ogurpasie y Ncuxm ONTYXKEHOT U Koje Tpeba penpoaykoBaT, a TO MPeACcTaB/ba YMHEHUYHO MUTakE).
Hwxu cyg je yTBpAMO CPeACTBO, HAYMH 1 MECTO YAapLa, a To Cy camo CPeACTBa 3a yTBphuBare TUX
0[/Ty4HUX CYOjEKTMBHUX YMHbEHMLA...TPEOAO je YTBPAWUTU KOjy nocneauly je OKprBbeHW nNpeasuhao
(cMpT v TeLwKy TenecHy NoBpeay) 1 Ha Kojy je nocneauuy npuctao. M. Mpy6uia /1980/: 154,
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Beh CBeCT KOJ, OKPUB/bEHOT [a CBOjOM pPafhOM MOXe M3a3BaTy CMPTHY Mocneauuy v
XTete OAHOCHO npucTajawe Ha McTy. Kako cy o6nmuy Kpmeuue (UCTO Kao W
ypauyH/bUBOCT) MpaBHE KaTteropuje, TyXunay u He 6w Tpebao pga HaBoau Yy
ONTYXXHUUM Aa N je AeNno U3BPLUEHO ca AUPEKTHUM WUIN €BEHTYA/THUM YMULLIbajeM
WA 13 Hexata. Anv Kafa je Hamepa cacTaBHM efeMeHT 6uha KpWBMYHOT [ena,
TYXunay, je Oy)KaH fa y ONTY)KHUUM HaBefe Ha wTa je 6una ycMmepeHa Hamepa
OKPVB/BEHOT, Kao U [0Ka3e KOju roBOPE Y NPUOT Te CYBjEKTUBHE YMHEHNLE.

Y npunior cxeatawy fa je Hamepa UuMkeHWYHa a 06/IMK KpuBULEe MpaBHa
KaTeropmja rosopy n Haveno in dubio pro reo. OBO Hayeno Baxu W y nornegy
CYOJEKTUBHUX UMHEHWLA, Te aKO Cyf Mpumepa pagu OCTaHe y CyMibW Aa /i je
Hamepa OKpWB/bEHOr 6ua fga Apory KOpUCTWU 3a JIMYHY YNoTpeby wunu 3a jaby
npogajy, Ay>xaH je Aa oa/lyum y werosy KopucT. Hayeno in dubio pro reo ce He
npuMeryje KOA NpoLleruBama 06/MKa KpusuUe, TAe CY4 Ha OCHOBY YTBpheHor
UMHEHNYHOT CTarba CaMOCTa/IHO Mpouewyje fa N je OKPUB/bEHW MOCTYMao ca
OVPEKTHUM WM €BEHTYa/IHUM YMULLU/bajeM, CBECHWM WM HECBECHUM HeXaToM.
MprMeHa 0BOT Hayena Kof 06/1MKa KpyBULEe Y NOTNYHOCTU 61 eNuMmuHucaia No3HaTu
KPMBUYHONPaBHN Npob/ieM pasrpaHnyerba eBEHTYaIHOT YMULLI/baja M CBECHOT HexaTa
jep 6u Hanarana fa ce CBW rpaHvWYHK Cy4vajeBn noasoje nof o6/MK noBO/bHUU 3a

OKPWB/bEHOT .

4.3.3. OgnyumBarbe gpyrocTeneHor cyaay cegHuum seha unm Ha npeTpecy

MpaBuno je Aa Ce YUNHEeHNYHN HeAoCTaLM Npecyde Mcrpasbajy NCKbYUMBO Ha
MpeTpecy, AOK Ce MpaBHM NPONYCTWM MOry UCMPaBUTK 1 Y cegHunum Beha (un. 377 CT.
1, un. 389 ct. 1, un. 391 c1. 1 3KI1/2001; un. 449 ct1. 1, un. 458 ct. 1 3KI1/2011).
MehyTuUM y Npakcu ce HepeTKO fellaBa fa Ce U YNHEHUYHU 3aK/byuL NpenHadyjy y
cefHMun Beha, MocebHO Kaga je pey O CYOjeKTUBHMM UMtbEHULIAMA, O Yemy
MNyCTPaTMBHO rOBOpPE cnegehn npumepn:

OnNLITVHCKM CYyA je OrfiacMo OKPWB/bEHE KPVBWUM 3a Can3BPLUMNALLTBO Y U3BPLLEHY
KPMBUYHOT [ena TellKe TenecHe nospege u3 ynaHa 121 ct. 1y Be3u ynaHa 33 K3-a.
OKpy>XHW CyA je y cefHuun Beha MpenHauyno MpBOCTEMNeHY MNpecyay W OKPUB/beHe
ocnoboamo onTyxou, nog o6pasnoxerbeM Aa je NpPBOCTENEHN Cy[, NPaBUIHO YTBPAWO
YNHEHNYHO CTake, an je MOBPeAMo KPUBMYHM 3aKOH Kaja je OKPUB/bEHE Ornacuo
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KPUBMM. YBWAOM Y CMNCe SPYroCTeneHun Cyf je 3ak/byymno fa TeLlKa TefiecHa nospeja
KoZ, owwTeheHOr HUje HAaCTynuna Kao pesynTaT yaapLa Koju cy My HaHeNu OKPUBIbEHM,
Beh ga ce owrTeheHn 6exxehn 0f OKPMB/LEHUX Canieo W nao, Te je 3a406M0 TewKy
TenecHy NoBpefy-MLLIYaLLIeHe eCHOT pameHa. >

AnenaunHn cyf je y cegHuum Beha MpevHauvMo MNPBOCTENEHY Mpecydy KojoM je
OKPVB/bEHY OrflalleH KPWBMM 3a HeoBfalheHO ApXKare OnojHe Apore 3a COMCTBEHY
ynoTpeby 1 ornacvo ra KpveuM 3a HeoBnawheHo ApXarbe OMojHe Apore pafn fasbe
npogaje. OBakBy 04/lyKy AnenaumoHun Cy[ je fOHeo Yy cefHuMum Beha, Hanasehm fa je
"MpBoCTeneHn cyf MOTMYHO W NPaBWIHO YTBPAMO UMHEHWUHO CTarwe anu fja ra je

MOrPeLLHO OLEHMO, jep U3 M3BEAEHMX [0Ka3a MpPOW3MIa3n Aa je OKPUB/LEHW OMOjHY

APOTY [IpXao pajy fa/be NPoJaje, a He 3a ConcTaeHy ynotpeby”.'®

OKpYXXHW Cyf je 6e3 OTBaparba NPeTpeca YTBPANO OANYUHY YMHEHULLY f1a OKPUB/LEHM
HU1je MOCTyMao ca HaMepoM [1a OMa/ioBaxk oOLLTeheHy, a 3aTIM je 3aK/by4mo Ha OCHOBY
TUX UYMHEHMLA [a Y PajrbaMa ONTY)XEHOr HeMa efleMeHaTa KpUBWUYHOT Aena yBpeae,
360r yera je OnTyXeHor 0cno6oano og onTyxoe. %’

Y HaBefleHUM npuMeprMa Pagusio ce 0 U3MeHN YTBPHEHOT YMHEHUYHOT CTaka
0f, CTpaHe ApYyrocTeneHor cyfga, CriopHa cy fakne 6una uvkbeHW4yHa nuTamwa. Y
NpBOM NPUMepy je apyradnje yTBpheH cam XXMBOTHW forahaj, 0AHOCHO HayuMH Ha
KOj je HacTynwuna TellKa TefiecHa nospeda. Y fApyra fsa cfny4vaja paguno ce o
Apyradvjem yTephuBary O4NYYHUX CYOjEKTUBHUX YMkbeHULA (Wb ApXKaka OrojHe
[ipore 1 MOCTOjake HamMmepe OMasioBaXkaBaha owTeheHor), na ApYrocTeneHn cyq oBe
OL/Ty4HE YMHbeHNLE HUje MOorao YTBPAUTY Apyrauunje y cegHuum Beha, Beh je Mopao
ofpXxaTy npeTpec. YureHnue ce He yTBphyjy Ha OCHOBY cnuca, Beh Ha OCHOBY
[l0Ka3a KOju ce U3BO/e HernocpesHo, Npea CyLoM.

Y HaBefieHVM Cfy4vajeBMMa [PYrocrieneHn Ccy[oBu Cy, Ha OCHOBY [OKasa
N3BEAEHNX Yy MPBOCTENEHOM MOCTYNKY (6e3 ofAp>KaHOr MpeTpeca) M3BENN Apyrayuje
YMHEHNYHE 3aK/byyKe W NoAgsenu Ux nog oarosapajyhy Hopmy, LITO je [0BEO A0
Apyradvje npaBHe Kea/mukaunje pena. YMbeHUYHM 3aK/by4yunm He MOory ce
[JOHOCUTK Y cegHuuM Beha, 6e3 ofp)kaHor npetpeca. Y TOM cMucny U BpxoBHu
KacauMOoHW Cy[ UCTWYe Aa "ApYyrocTeneHu cys y cefHuum Beha He MOXe fa npenHaum

npecyay NPBOCTEMEHOr Cyda MU3MEHOM YMHEHUYHOr OMnica MPBOCTENeHe Mpecyse,

195 OkpysHM cya y HeroTuHy, npecyga Kox. Bp. 274/09 og 19.11.2009, BunTeH AnenauyoHor cyaa y
Beorpagy, 6p. 1/2010, 104.

1% Mpecyaa OkpyxHor cyaa y Ysxuuy, K.6p. 157/09 og 29.10.2009. roguHe u Mpecyaa AnenalyoHor
cyna y Kparyjesuy, Kx1., 6p. 320/10 og 22.01.2010. roavHe, bunTeH AnenaumoHor cygay
Kparyjesuy, 6p. 2/2011.

197 Mpecypa OkpyxHor cyga y Yauky K. 378/06 og 01.11.2006.
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OJHOCHO MpaBHe KBa/IMrKaLmje KpUBUYHOT [iefia, a Ha OCHOBY fpyrauyujer ytephera
OANYYHE UNHEHNLE 3a U3BPLLEHE KpuBMYHOT Aena”.’® Anu ga 61 cyg 3Hao fa i je
osnawheH fa MoBpefy WCnpasu Yy ceAHuUM Beha WAM je ofpXasarbe npeTpeca
HEOMxX04HO, MOpa 3HaTU pPasKy W3Mehy UMHEHUYHOT W MpaBHOr. YMPKOC
Tellkohama HaBe[leHOr pa3/IMKOBama, 3a MNpakTU4He MoTpebe je y MOTMYHOCTU
npuxeat/bMBa HaBefeHa [pyouwnHa “thopmyna”’ pasrpaHuyera MO KOjoj ce
UMHEHNYHO 3aBpLUaBa Ha YTBphMBaky OHOra LUTO Ce JeCcuo W ce fellasa, 6uno y
"06jeKTUBHOj CTBAPHOCTIN” B0 Y NCUXN OKPUB/LEHOT (CYOjEKTUBHE YNHEHULIE), AOK
CBe OCTan0 Npe/AcTaB/ba Mpenasak y HopMaTuBHY, mpasHy cepy.'® Y koHTekcTy
HaBeLEeHOr pasrpaHMyera YMHEHUYHOr M MpaBHOr, MOCeOHY naxwy Tpebda

MOCBETUTW A0CTa NPOG/IEMAaTUYHOM MUTakby 0[JHOCA NPecy/e Npema onTyX6u.

1% Mpecyna BpxoBHOr KacauuoHor cyaa, K33.6p. 179/2010(2) og 27.10.2010. roguHe.

199 MehyTuM, ynpKkoc npasuaHo NocTasbeHoj hopMynn Mpy6uLLa je HefoCnefaH Koy HeHe NpuMeHe
Kafa pasmaTpa nuTare 00jeKTUBHOI MAEHTUTETA Npecye 1 onTyXxo6e, 6aBehn ce npumepa pagu
nuTarbKMa y Kojoj je Mepu Cy/j, Be3aH CTENeHOM KPUBULIE HAaBEAEHWM Y ONTY>KHULU, NN 06/IMKOM
yyewiha y U3BpLUEkbY fena u T. €., MaKo CY YMULL/baj, HexXaT, MOKYLUaj, Cau3BpLIM/IaLITBO,
NoACTpeKaBake UTL. NpaBHe KaTeropuje, Koje UCK/bYUMBO 3aBuCe 0f oLeHe cyaa. (M. Mpy6uiia /1960
6/: "Mpasuna 3a NPaKTUYHO peLLIaBake NUTaka 06jEeKTUBHOT UAEHTUTETA Npecyde 1 onTyx6e”, Hawa
3akoHuTOCT, 6p. 11-12, 3arpeb, cTp. 606-607). Paznore 3a T0 Tpeba TPKUTU U Y UNHEHULM [a Ce
nuTarbeM WAEHTUTETA Npecyse 1 onTyxx6e Mpy6uiua 6aBMo MHOTO paHuje Hero LTO je Yy CBOM Jeny
"YnbeHWYHO CTakbe Y KPUBMYHOM MOCTYMKY" NOCTaBMO HaBeAeHY "hopmMyny” 3a pasrpaHuyere
YNHEHWUYHOT U1 NPaBHOT.
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5. 04HOC OINTY>XBE U TIPECYE

Cyp je y yTBphMBamy UMmeHMLA Be3aH TY)KMOYEBOM OMTYX60M. Haueno
aKy3aTOpHOCTM 3aCTYM/bLEHO Y CBUM MOAEPHMM CUCTEMUMA Haslaxe fa ce NnocTynak
He MOXe BOAMTW MUMO OMTYXx6e oBnawheHOr Ty)XMoLa Koja Besyje Cyg Yy nornesy
UnkbeHMLA Koje he 6UTK NpegMeT foKas3nBara. CYLITUHCKO NMUTare Ce CBOAW HA TO Y
KOjO] je Mepu CcyL NPUIMKOM [OHOLUEeHa Mpecyfe Be3aH OMNTY)KHUM aKTOM
oBnawheHor Ty>kmoua a Ko/vKo W'y Nornegy yera cyg MoXe OACTYNUTU NPUIMKOM
[OHOLLIeHa Mpecyde. Y Teopuju je 6uno ceera nap HacTojawa fa ce 0Baj Npobsem
PeLLn MOCTBa/bakbeM KOH3UCTEHTHIX, onwTux npasuna,*'® a ocHoBHa Annema cBoau
ce Ha fjaBatbe NPeAHOCTU Hauyeny aky3aTOpHOCTY UK Hadeny ncTuHe. ™t

Mpuctanuue NpBOr cxeaTawa (CTpOre Be3aHOCTW 3a OMTY)XKOY) MO3MBajy ce
Mpe cBera Ha MHTepece oabpaHe (OKPUB/LEHN MOpa 3HATW "0f Yera ce bpaHn” Kako 6u
emkacHO npunpemMno CBOjy oabpaHy) M noTpebe CTpOror pasfsajatba MPOLECHUX
(OYHKUMja KOja [OMPUMHOCU CYACKO] HenpucTpacHocTh (TyKunal oOnTyxyje u
A0Ka3yje onTy»0y, a Ha Cydy je camo [a NpOLEeHK [da v je y ToMe ycneo). [laBare
NMPegHOCTM Hauvenly WCTUHE, ca [fpyre CTpaHe npaBha Ce jaBHUM WHTEPEecoM
(pasnnuuTta YnHeHWYHa yTBphera of CTpaHe cyfa y nopeherwy ca OHUMa HaBeLeHUM
y ONTY)XXHWUUM 3axTeBana OM AOHOLLEHE ocnobahajyhe npecyge), eKOHOMUYHOLLhY
noctynka (CtasiHe M3MeHe ONTY)XHULE Y CKMady ca pesynratMma rfaBHoOr rnperpeca

[0BoAMNe 61 0 OAYTOBNAYeHba NOCTYMKA) U OMeT MHTepecMa oKpusrbeHor. ™ Mpu

10'M. Mpy6uLa je jow 1960. roavHe NOKyLLA0 Aa pelun oBaj npo6iem nonasehu o pasnuke nsmehy
Jpyraunjer n opyror aena, Koja je u faH faHac akTyesiHa y npakcu, oK je y HoBUWjoj nutepatypu M.
Majuh HacTojao Aa npoHahe KOH3UCTEHTHO peLLerbe Y MaTeMATUYKOj TeOPUjU UHEHUYHUX CKYTMOBA.
Bugn: M. 'pybuiua /1960 6/: "TpaBuna 3a NPaKTUYHO peLliaBare NMTakba 00jeKTUBHOI MAEHTUTETA
npecyge v onTy6e”, Hawa 3akoHnTocT, 6p. 11-12, 3arpe6, 601-618 n M. Majuh /2011/:
"YutbeHWYHN NAEHTUTE NPecyae 1 ONTyXX6e: NPencnuTMBame rpaHnLa J03BO/bEHOT 0ACTYNaba”,
BunTeH BpXoBHOr KacaumoHor cyga, 6p. 2/2011, 85-105.

" Wkynuh HaBoay fia 61 Cya Mopao v fja 6ye “BesaH OMUCOM fie/a CaapKaHiiM y ONTYXXHNLM, 1
TO NpemMa CBUM MojeMHOCTMA TOT OMNMCa U HE3aBUCHO Of, YUNHEHWYHOT CTarba YTBPREeHOr Ha rNaBHOM
npeTpecy, jep ako 6u cy Merbao onuc fena 1ako Ty>KUnaL, Huje MOgMU(MKOBaOo CBOjJY OMTYXXHULY OHAa
61 TUMe Cyf Npey3eo Y/ory TyXK1oLa LTo 61 6110 CynpoTHO Hadeny aky3aTopHocTu; 2) Cya 6u
Mopao Aa byfe Be3aH 3a forahaj koju je npefMeT onTyXx6e, MOTNYHO He3aBMUCHO 0f, onwuca Tor gorahaja
cafpXaHor y ONTYXXHWLW, Tako Aa cyq Taj forahaj, He3aBMCHO 0f TYXXMOLA MOXE YTBPAUTU Apyraymnje
HEero LUTO je OH OnucaH Y ONTYXXHULM, aenyjyhu Tako npema Hauveny uctude. M. Lkynuh /2011/:
KomeHTap 3akoHuKa 0 KpuBUYHOM NOCTYMKY, Cny>6eHu rnacHuk, beorpag, ctp. 1002.

12y 1oM cmucny ce MCTWYe A3 "3a OMTYXKEHOT, ako My ce oMoryhu Aa MpunpemMit U W3N0XW CBOjY
0A6paHy y norneay HOBOT YMHEHWNYHOT CTakba, CBejeAHO je Aa 1 he My ce CyanTy 3a 4e/10 OHaKO Kako
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TOM Tpeba HarnacuTu Aa HW je4HO HU ApYro CTaHOBULUTE Y HALLOj TEOpPWUjU HUCY
pasBmjaHN [0 eKCTpeMa y CMUCAY fa Ce MPecyAoM He MOXE HUW jefHa YMkeHuua
HaBefleHa Y ONTY)KHUUM W3MEHWUTW, AOJATW WM W30CTaBUTU CXOLHO pe3ynTaty
rNaBHOr npeTpeca, OAHOCHO Aa Cy4 MOXKe OKPMB/LEHOr OrflaCUTU KPUBMM  3a CBe
YnMtbeHWUUe YyTBphHeHe Ha rnaBHOM npeTpecy, 6e3 063upa Ha TO WTa My je
ONTY)KHWL,OM CTaB/bEHO Ha TepeT. To oneT Hamehe NuTakbe Y KOjoj Mepu 1 'y nornegy
KOJUX YMHEHMLA je CYA Be3aH ONTY)KHMLOM, a r4e My je, ca Apyre CTpaHe OCTaB/beH
NMpocTop 3a YCKnahuBarwe UMHEHWYHOr CTaka CXOLHO pesyntaTvMa rnasHor
npeTpeca.

Cyacka npakca Beh fJeueHujama npuMekbyje  pasninymTe  Kputepujyme
AoHocehun pasnimumTe ofJlyKe y nornegy mucror npo6nema. MNpumepa pagn, BpxoBHU
KacaumoHu cya je Y jeaHoj o4nyum HaBeO Aa "MPBOCTEMEHM CyA HMje NPEKopayvmo
ONTY)KHWLY TUME LUTO je Halao Aa je ONTYXXeHW KPUTUYHOM MPUIMKOM NOBPEeLMO
apyry ogpeaby 300BC-a Ha nyTeBMMa Yy OAHOCY Ha OHY Koja My je Of CTpaHe
TyXMOLa cTae/beHa Ha Tepet”, ™2 oK je nap rogyHa KacHuje ncTakao Aa je "onTyx6a
3a KPUBUYHO [1€/10 TELLKO Aeno NpoTuB 6e36eAHOCTM jaBHOI caobpahaja npekopayeHa
ako ONTY)XKeHW HuWje orfalleH KpMBUM 3a Henpuipxasawe caobpahajHux nponuca
KOjuU cy HaBefleHVW y Onucy fena y ONTYXXHWLM, Beh 3a Henpuppxasawe Apyrux
cao6pahajHux nporuca.”*™ Cnnuno Tome, y jeaHoj oanyum ce HaBoau Aa “"onTyx6a
HWje npekopayeHa TUMe LITO je Yy m3peum ocyhyjyhe npecyae gpyraymje Hero y
ONTY)XXHWLW HaBEEHO MeCTO 1 BpeMe n3BpLuera gena”,*™® aok ce y apyroj nctuue ga
je "onTyx6a npekopayeHa Kaja je cyf Yy Npecyay HaBeo APYro BPeMe WU3BpLUEHA
KPUBUYHOT fieN1a Y 0AHOCY Ha OHO HaBeAeHO Y ONMTyxHOM npegory."

JeanHe 3aKOHCKe MHCTPyKUMje Yy TOM CMWUCIY Cy fAa ce npecyda MOxe
O[HOCMTW CaMO Ha /iMLe Koje je ONTYXXeHO (CY6jeKTUBHWN UAEHTUTET) camMo Ha Aeno
Koje je npeaMeT onTy»6e (06jeKTUBHMN MAEHTUTET), LOK NpaBHa OLeHa [ena JaTta of

CTpaHe Ty)Xuoua He Be3syje cya (4n. 351 3KI1/2001 n un. 420 3KI1/2011).

je ommMcaHo y OMTY>KHWLM, WM OHAKO Kako Ce MOKaXKe Ha rNaBHOM MpeTpecy, ako je gorahjaj octao y
CyLWTUHM nctn”. T. Bacusbesuh n M. M'py6au / 2005/: 574-575.

3 Mpecyna BpxosHor cypga Cpbuje Kx.1527/03 og 24.11.2004, BunTen OKpy>kHor cyaa y beorpagy,
6p. 69/2005., 106-107.

1 pewerne BpxosHor cyaa Cpbuje, Kxk. 1 555/2006 oz 28.12.2006. rognHe.

5 Mpecyna BpxosHor cyaa Cpbuje, Kx. 1-607/2004/1 og, 9.9.2004. roguHe.

18 peyiere BuLuer npuspegHor cyaa, Miok. 768/99 og 17.02.2000. roguHe.
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HewTo getarbHMje HCTPYKUmMje aasao je 3KIM/2006 npeasuhajyhu jow v ga:
"UMHEHNYHO CTake KOje je Ha OCHOBY M3BefeHMX [0Kasa YTBpHeHO Yy mpecyan He
Mopa 6UTK NAEHTUYHO YMHEHUYHOM OMNUCY KPUBUYHOT [eNna 13 ONTYXHULE, an ce
YMHEHNYHO CTake YTBPhHEeHO NpecyfoM Mopa HernocpeaHo OAHOCUTU Ha UCTY gorahaj
06yxBaheH ONTY)XHULOM U HMMe Ce He CMe BUTHO MerbaTu pafba fefa cagpykaHa y
onTyXHUuW” (un. 375 c1. 3 3KIN/2006). Ha Taj HauMH Ha4veny MCTUHE jacHo je daTa
NPegHOCT Haf ONMTY)XXHUM HavesIoM, NpPonucrBakbemM MOryhHOCT KaXhaBara 3a UCTU
"norahaj”, ann Kako HaBefeHW 3aKOHWK HUKafa HUje 3aKUBEO Yy Mpakcu 1 0BO
MpaBwno je AeNnno HEeroBy CyaounHy.

3aKkoHCKe ofpefbe ce fdakne 3ajpaBajy Ha Tome Aa u3Mehy npecyne u
onTY)X6e Mopa MOCTOjaTU YMHKEHUYHW, afu He W MNpPaBHU WAEHTUTET. [uTare
Cy6jeKTUBHOI naeHTUTETa (MAEHTUTET Y MOrNeay OKPUBILEHOT) He 3afdaje Telukohe,
anv y nornegy O06jeKTMBHOr WAeHTUTETa (YMHEHMYHOr onuca fena) Hamehe ce
nUTamwe fa Nin je cyf y NoTMYHOCTU Be3aH ONTY)XXOOM U OKPUB/LEHOT MOXE OCYAUTU
CaMo 3a OHe YMHeHNLIe HaBefieHe Y OMNTYXXHOM aKTy, UK je cyq AyXaH fa ytephyje
WTa ce 3amcra Aecusio, na CXO4HO TOMe OKPUB/LEHOI MOXE OCYAUTU U 3a OHe
UMHbEHMLE KOje TYXunal, Huje HaBeO ann Mpoumsunase K3 [oKasa WM3BeLEeHMX Ha

rNaBHOM MpeTpecy.

5.1. NgeHTUTET oNTy>X6e 1 npecyje y pasnynuTm NpoLecHUM MogennmMa

[locnegHo cnpoBohere aky3aTOPCKOr MpUHUMMAa Hanarano 6w anconyTHy
YMHEHNYHY MOAyAapHOCT n3mehy npecyde U ONTYXX6e a Hajmare OACTynare 6u
nogpasymeBano AoHoLlewe ocnobahajyhe npecyge. Mako ce aky3aTOPCKU NPUHLMN
NCTOPUjCKIN BE3Yje 3a afBep3njasiHn MOLEeN MOCTYNKa, NUTakbe Be3aHOCTW Mpecyae 3a
ONTYXX6Y Yy 4MCTOM aaBep3njaIHOM-MOPOTHOM MOZENy YOMLWTe Ce He MoCTaB/ba.
3afaTak MopoTe je caMo Aa Kaxke Aa v je No HeHOM MULLbEHY OKPUB/bEHU KPWB
N He. Kako nopoTa He JOHOCKU nucaHy 1 06pas/ioxXeHy npecysy OHa U He HaBOAM

"yTBpfEHO YNHEHNYHO CTatbe” Beh caMo 04roBapa ca KpyB je 1au Hije KpuB 3a OHO 3a
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WTa TYXUMalL, y ONTYXHWLUM TBPAM fa je ONTYXeHW yunmHno.™™’ Camum Tum 1
Hemoryhe je MpoBepuTV y KOjOj Ce Mepu OfJjlyKa MOPOTHMKA OLHOCU Ha [efo
HaBeAeHO Y OMTY)XHUUK, a Y KOjoj Mepy Ha Cy6jeKTMBHM CTaB MOPOTHMKA fda je
OKPUB/bEHU M3 HEKOI pas/iora 3acny>mo fa 0yae KaxkmeH. Y HernopoTHOM CUCTEMY,
CYL KOjU ONTY)KEHOr OrfiaCi KpYMBMM PeLUMO 3a HeoBnawwheHy Mpou3BOAY U
CTaB/batbe Y MPOMET OMOjHUX Apora, AyXaH je Aa y npecyan o6pasnoxu Ha 0CHOBY
KOJUX YMHEHMLA e 3aK/byuno [a je OKPUBILEHU U3BPLLMO OBO KPUBMYHO A€o, na 'y
TOM CMUC/NY MOXE HaBeCTU [a je KOf Hera npoHaheHo nona Kuaorpama mapuxyae,
[ia Ce MapuxyaHa cmartpa OrfojHOM [POroMm, [Aa je OKPWB/bEHW MpPOAaBa0 OBY
CYMNCTaHLYy WY je MMao Hamepy fa je fasbe auctpubympa v T. cn. Iopeg Tora, He cme
Ce 3aHeMapuTU HU YHEHMLA Aa NOPOTY YMHE NlanLm, KOjU He 3Hajy TaHaHe npaBHe
pasnvke un3Mehy HeosnawheHe MPoOV3BOAHE, Mpepage, MPeHOLLeHa WMAN ApXKarba
pafiv MpeHoLUeHa, CTaB/barwa y NPOMET 1M omMoryhaeama y>KumBara OMnojHUX gpora.
YNpKOC NHCTPYKLMjama Koje fobunjajy o4 cyauje npe o4/lyumBarba 1y Kojuma Um ce
"YKpaTKO” cymupa WwTa je Tyxunal Tpebaso fa AOKaXe, He MOXEe Ce HU 3HATU HU
NnpoBepuUTM Aa N je NopoTa AOoHena O4/lyKy [a je OKPMB/bEHM KPMB 3aTO LITO je
TYXWnay, "BaH CBake pa3yMHe CyMhe’ [0Kas3ao [a je OKpWB/beHW HeoBfalwheHo
CTaB/bao Y NPOMET OMOjHY APOry, WK NakK NpocTO U3 pas/iora LWTO UM OKPUB/LEHW
[enyje Kao NoL YoBeK U HapkomaH! CxofHO ToMe, NuTake 06jeKTUBHOI UAEHTUTETA
npecyge n onTyx6e je GecrnpegmMeTHO y CUCTEMY Yy KOMe Ce YOMLTe He [OHOCK
nucaHa npecyaa.

CnnyHa je cuTyaumja v y fdaHac npesasvfleHOM YMCTOM WHKBU3UTOPCKOM
Mogenly MocTyrnka y KOMe YOMWTe U Huje 6uno nogene npouecHUX (yHKuUmja a
caMMM TUM HU ONTYXK6e y caBpeMeHOM cMUcNy Te pedun. OKpUB/bLEHU je BUO camo

"06€ejKT ncTpare” Koju je ocyhmBaH 3a OHO 3a LUTA CY UCTPaXKUTE/bM YCTAHOBUN Aa je

7'y EHrneckoj je cBojeBpeMeHO nocTojana MOryhHOCT Aa MOpoTa, Ha 3axXTeB Cyauje AoHece nocebaH
aKT (special verdict) y kome 61 AeTa/bHO U3N0XMMA 3aK/bYUKe O CMIOPHUM YMHEeHMULAMa, ann ce gaHac
0f/lyKa nopoTe CBOAM Camo Ha TO "KpuB je” uam "Huje kpus". CnmyHa cutyauuja je u 'y KaHagw.
OnwwpHuje: T. M. Nnanh /2011/: "TMpaBo Ha 06pa3noxeHy cyacky oanyky”, CRIMEN, 6p. I, rog. II,
cTp. 230-231.

8 Mojam npecyie osae Tpeba CXBaTUT YCIOBHO, KA0 OANYKY MOPOTHIKA O KPUBMLIA KOja Ce Y
EHrIecCKoM je3nKy Ha3uea verdict. Ca 0B/M He Tpeba MellaTh KaCHWUjy Of/1yKY CyAa O KasHu (EHr.
Judgement) koja ce JOHOCK MUCMEHO, a/in je Be3aHa UCK/bYUMBO 3a 0ApefrBate CaHKLUMje.
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ypagmo n 6e3 moryhHocTu fga 61aroBpeMeHO Yro3HaT ca ONTY)K60M 1 Npunpemu
CBOjYy oAbpaHy.

MuTarbe Be3aHOCTU Npecyje 3a ONTY)KOY NocTaje akTyenHo TeK Yy MeLLIOBUTOM
Mofenly MOCTyrka, ca YBONerem Hayena aky3aTopHOCTW Yy  AoTajallhbu
NHKBM3UTOpckn Mogen.™ Cyawja je y nmpecyan fAyxaH fa Hasege YTBPHEHO
UMHEHNYHO CTake, Ma Ce MocTaB/ba NUTakbe Y KOjoj ce Mepu Tako YTBpheHo
UMHEHMYHO CTake Mopa MoKianath ca YUMHEHUYHUM CTakbeM HaBefeHUM Yy
[MCNIO3MTUBY ONTY)XXHOT aKTa. Y Besu ca TMM HaBoZe ce ABa Moryha Tymauetba: 2

LLInpe Tymauyere nogpasymeBa fa je Cyf HayenHo BesaH 3a gorafaj Koju je
npeameT ONTy)X6e, anM fJa MOXe WU MUMO ONTYXHuUe yTBphuBaTh oppeheHe
YMHEHNLE, Jep HeroBa AY)XHOCT, Y CK/agy ca Hadenom yTBphuBara MatepujasiHe
NCTUHE, NoapasymeBa yTBphHMBare OHOra LiTa ce Aecwuno y CTBapHOCTWU. [ocneaHo
cnpoBoferwe OBOr Tymayewa 6M 3HauMNO fda Ccyf AOHOCKM Npecydy Ha OCHOBY
UMHbEHMLA KOje je YTBPAMO Ha rNaBHOM NPEeTpecy, He3aBUCHO Of Tora Aa n ux je
TY)XXWnaL, YOnwiTe HaBeo Yy ONTY)XXHOM aKTy M He3aBWCHO Of Tora fa /M Cy Tako
yTBpHEHe UnkbeHNLE Y KOPUCT UAN Ha LLTETY onTyxeHor. 2!

Y)Ke Tymauere nogpasyMeBa 40CneAHM]e NOLITOBake Hauena aky3aTopHOCTH
y CMUC/Yy BE3aHOCTW Cyfa 3a YMHeHWYHM OMWC AeNna HaBefeH Of CTpaHe TyXuoua.

Mako HakoH foHowewa 3KI1-a mn3 1953. rognMHe 0BO Tymauderbe AOMUHMPA Y

9 Yak Hu y DpaHLlyCcKoj, Koja je TUINYHA NPeACcTaBHNLA KOHTUHEHTAHOT MELLOBUTOT MOJENa anu je
HakKoH "ekcnepuMeHTa” ca yBohereM eHrneckor mogena kpajem XVIII Beka 3afpXana nopoty Koja
O4ydyje 0 HAJTeXMM KPMBUYHUM fJenuma (37104MHMMA), OANyKa MOPOTHOTr CyAa He CcajpXku
00pasnoXxere, anm ce CBOAW Ha OAroBOpe MOPOTHMKA ca "Aa” WM "He” Ha MOCTaB/beHa MUTaka.
Wcnutyjyhu oBakBy npakcy ECJ/bI je Hawao ga je npecyga MOpoTHOr cyda y [OBOSbHOj Mepu
obpasnoxeHa, byayhu aa cy y npecyam HaBefeHW CBU OAroBOpM MOpoTe Ha 768 nuTawa Koja joj je
MOCTaBMO NpPeACefHMK MOPOTHOr Cyfa, Onuc YTBPHEHWX UMHEHMLA WM YNaHOBM 3aKOHa KOju Cy
npumerseHn. ECJ/bI, Papon npotn6 ®paHuycke, 15 HoBembap 2001. roamHe, nap. 6, HaBegeHO nNpeMa
.M. Nnuh /2011/: 231.

1200 oBMM Tymauersnma onwmpHmje: M. Mpy6uia /1960 6/: 452-469, T.Bacumesnh u M. Mpy6au
[2005/:572-576, I". M. Ninunh /2004/: 262-263, M. LLikynuh /2011/: 1001-1002, I". . Ninuh n gpyrw
[2012/: 814-818, M. Majuh /2011/: 86-91, B. bajosuh /2013/: O6jeKTUBHW MAEHTUTET Npecyae u
onTy6e, AHann lMpaBHor thakynTeTa YHuBep3nTeTay beorpagy, 6p. 1, rog. LXI, ctp. 198-222.

121 HaBeieHO TyMauetbe MaxoM je 3aCTyr/beHO y CTapujoj MPOLLECHO] IMTepaTypu Koja je npoHanasuna
MHCNVpaumnjy y aycTpujcKOM U HeMauykoM Tymauerby 0BOr mpasuna. Of aytopa Ha nogpydjy 6usiue
COPJ 3actynanum cy ra A. MyHpaa, b. Metpuh n b. Mapkosuh, LITO je MMao ynopuwiTa y Tafalltbum
3aKOHCKMM pellerbnmMa. O Tome: M. py6uiia /1960 6/: 452-454. Y Hosujoj nutepatypu M. ['py6au
UCTUYe fa je 06jeKTUBHU MAEHTUTET uMehy npecyde 1 onTy>k6e ovyBaH ako je y 06a cfyyaja pey o
UCTOM fiefly, Tj. O UCTOBETHOM UCTOPUjCKOM forahajy, anm uctu aytop takohe oHemoryhasa n3meHe
aKo Cy OHe Ha LUTeTY OKpuB/beHOr. M. "py6ay /2004/: KpMBMYHO NPOLIECHO NpaBo-YBOA ¥ ONWTK Aeo,
Cny>x6eHu rnacHuk, beorpag, ctp. 399.
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npoLecHoj Teopuju,*? pasnnuuTi ayTopy Cy ra TyMauunn Ha pa3nuumTe HauuHe a
npakca HW fdaH faHac HeMa YyjefHayeHe W jacHe CTaBOBe Yy Mornedy Herosor
fomMallaja n moryhux oactynawa. Y Hadeny, npuxsaheH je CTaB fa je cyj BesaH
ONTY)XHUM aKTOM oBfawheHor TyXuoua, a fa 0f WCTOr MOXe OACTYNUTM Mopg
YC/IOBOM fa OACTYyMawa HUCY Ha LUTETY OKpWB/beHOr. lNpousunasn fa cys moxe
MeHaT WU MUMO ONTYXHULE YTBPHMBATU HEKE UMHEHWLE, au He MocToju
carnacHoCT Yy norneay Tora Koje Cy T0 YMkbeHULEe 1 rae nocTaBuT "rpaHuLe” cyacke

NHTEpPBEHLYje.

5. 2. Teopwnja ’gpyror gena’ v teopuja ’YnkbeHNUYHUX CKyrnosa”

Y npakcu cy u faHac akTyesiHu Kputepujymmn Koje je M. Mpybuiua noctasuo
1960. roamHe a nNo KojuMa Cy OACTYynakwa o[, onTy>k6e Moryha cBe JOK He [0BOAe A0
"Oopyror gena’ y ogHoCy Ha [enio HaBeAeHO ONTY>KHUM aktom.'? WHcuctnpajyhm Ha
pasnuuy navehy "apyraunjer” n "apyror” aena, FpybuLua je cmaTtpao fa je apyrayuje
[eN0 Y CYLUTUHN OHO WUCTO [ieN0 Koje je NpeAMeT OnTyXK6e, anv y HeLTO U3MEeHEHOM
BUAY (TellKa TenecHa NoBpefa-naka TefecHa noBpeja, pa3dojHULLTBO-Kpaha, Tellka
Kpaha-kpaha, Tewko ybucTBo-ybucTso u T. €n)., AOK je APYro Aeno [feno Koje je
[MCNapUTETHO OHOM W3 OMTYXHULE (HNp. Kpaha-Teluka TenecHa nospeda).™?* Tako

6u, npumvepa paau, Cy[ OKPVB/LEHOT KOra OMTY)KHWULA TEPeTM 3a Pa3dojHMLLTBO

122 OBuM 3aKoHMKOM MO NpBM MyT je npeasuheHo Aa ce: "Tpecya MOXe OAHOCUTK CaMo Ha 0coBy
KOja je ONTy>KeHa 1 camo Ha [e/10 Koje je MpeaMeT onTy6e cagp>kaHe y NoAHeTOj OA4HOCHO Ha FNlaBHOj
pacnpaBu M3MEHEHO] MM MPOLUMPEHO] ONTYXXKHULM” (4N, 325), WITO je 1 Aano OCHOBa 3a HayenHo
npuxeaTare OBOI YXKEr Tymaderha Be3aHOCTW Mpecyda 3a onTy6y. Buan T. Bacumesuh /1957/:
KomeHTap 3akoHMKa 0 KpMBMYHOM MOCTYNKy, CaBpemeHa agMUHUCTpaumja, beorpag, ctp. 303-307.
2 Mpumepa pagn, nctuue ca Ja je nospeheH WAEHTUTET OMTYXGe jep je OMTYXeHW, KOMe je
ONTY)KHWLIOM CTaB/bEHO Ha TepeT KPUBMYHO [e/l0 MOMOh YUMHMOLY MOCAE M3BPLUEHOT KPUBUYHOT
fena w3 unaHa 204 ctaB 2 y Be3n ctaBa 1 K3 PC, y Be3un unaHa 22 OK3-a, ornatleH KpyMBMM 3a 4pyro
KPMBUYHO [ie/10 U TO HeoBnawheHor apxarba OnojHe apore u3 ynaHa 245 ctaB 3 OK3-a. (Peluere
BpxosHor cyna Cpbuje, Kx.1 1267/2005 og 3.11.2005. roguHe) U. Cumuh n A. Tpeluwes, 36upka
CYACKMX O/yKa M3 KpUBMYHOMPaBHe MaTepuje - cegma Kwura, Cnyx6eHun rnacHuK, beorpag, 2006,
cTp. 303. Nnu, aa je "npekopayeH MaeHTUTET OMNTY)XXe U NPecyae Kala ce OKPUB/bEHOM CTaBM Ha TepeT
KPUBMYHO €0 M3a3vBara HaLMoHaHe, pacHe U BEPCKE MPXKHE MU HETPNE/bUBOCTK, a Cy[, ra ornacu
KPUBMM 3a M3a3KBakbe OMLLUTE OMACHOCTM jep Lefo 3a KOje je OKPUB/LEHMN OMTYXXEH MMa CaCBUM LpYri
3alUTUTHU 06jeKT, Te cnafja y OHa KpMBMYHA Aena Koja Cy ynepeHa MpOTMB YCTaBHOT ypehewa K
6e36eaHocTn Penybnnke Cpbuje” (Pewwerwe AnenaumoHor cyaa y beorpagy, Kx.1. 6p. 149/12 of
08.02.2012.), bunTeH Buwer cyna y beorpagy, 6p. 82/2012., 42-43.

124 . "py6uLa, /1960 a/: "MNpaBuna 3a NPaKTUYHO PeLlaBare NTawa 06jeKTUBHOT MAEHTUTETA
npecyge v onTy>k6e”, Hawa 3akoHnTocT, 6p. 11-12, 3arpe6, 604-606.
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MOrao ocyfmuTy 3a Kpahy ako ce yTBpAuW Aa Huje 61no npumeHe cune (jep ce Ty pagu
0 [ipyraymjem, a He 0 LpYrom Aeny), anv ra He 61U Morao OCyAuTU 3a TELLKY TefleCHY
nospegy (jep ce Ty pagu o Apyrom feny).

Hecriopasymun © rpeluke Ko NpuMeHe OBOr KpuTepujyma npousuniase u3
HEroBOr MOrPeLLHOr TyMayera jep Ce akLeHaT YMeCTO Ha YMHEHWUYHW OMuC fena
CTaB/ba Ha HEroBy npasHy KBaMuKauujy, na cyaoBu foHoce ocnobahajyhe
npecyge kaga Hahy Aa je [Aeno NOrpewiHo KBa/IM(PUKOBAHO, YNPKOC W3PUUNUTO]
3aKOHCKO] ofipeabun fa npaBHa OueHa fena Aarta of CTpaHe TyXuoua He Besyje Cya.
MpvMepa pagW, YNpKoOC TOMe LUTO je YTBPAWMO UMHEHWYHO CTarbe HaBefeHO Y
OMTYXXHUUW, [a je OKPUB/bEHW KPEHYO BO3WIOM Y PUKBEPL, MakKo je Mmao y Buay
npenpeky-owwTeheHor, cya je [AoHeo ocnobahajyhy npecyay Hanasehu pa ce y
paitbama OKPUB/LEHOT He CTUYY 0benieXja KPUBUUHOT Aena yrpoXaBare CUrypHOCTY
Jep je OKpMB/bEHW M3a3aBa0 OMAacHOCT 3a Ta4yHO ofpeheHo finue-owwTeheHor, a He 3a
oapeheHn Kpyr nLa Unu uHAVBMAYyanHo HeogpeheHo nuue.*” Cyp je aakne, ynpkoc
yTBphMBaky UMEHMUA HaBEAEHUX Y ONTY)XXKHWUUM A0Heo ocnobahajyhy npecyay,
Hanasehy fa ce He pagu O feny m3asvBarba OrLWTe ONacHOCTU Kako je TyXunay
HaBeo Y ONTYXXHMUW, Beh fja ce pagu 0 SpYyrom feny.

HaunH Ha Koju je TyXwunay KBaM(PUKOBAO [feno Yy MOTNyHOCTN je
vpeneBaHTaH KOf NMpuMeHe OBOr KpuTepujyma. Moce6HO vMajyhu y Bugy ga ce y
YNo3n TyXXuoua Moxe Hahu 1 npasHK navk (owTeheHn Kao TyxKunaw, uam npusaTHu
TYXWnay) KOju He Mopa 3HATM TaHaHe MnpaBHe pasfvke u3Mehy MojeanHuX
KPUBUYHUX [efla a He MOXe HU GUTK KaxKkeH 33 "NMpaBHO He3Hawe” [LOHOLLEHEM
ocnobahajyhe npecyae. AKo 61 owwiTeheHa Kao TYXXW/ba y ONTY)KHOM aKTy HaBena aa
"OKpVIB/bEHA HUWje U3BPLUM/IA CBOjY AY>XXHOCT AOK je 6una npeAcefHUK cyda jep Kao
Has10rofjasaL, Hvje U3BpLUMIa UCNaTy pasnke y NiaTn Kojy je 3axtesasa owteheHa
Kao Ty)Xunaw”, na TakBO YMHEHUYHO CTake KBATM(IMKOBAIA Ka0 KPLUEHE 3aKOHa Of
CTpaHe cyfuje, Cy4 HMWTa He OM crpeyaBasio fa Ha OCHOBY Tako YTBpHeHOr
UMHEHNYHOT CTatba Or/flaC OKPWMB/bEHY KPUBOM 3a 3/10ynoTpeby cnyxo6eHor
nosioxaja, Mako ce pagy O [PYroM KPWBWYHOM fJeny, ca [APYrUM 3aTUTHUM

06jeKTOM Yy 0f]HOCY Ha NpaBHY KBaM(MKaLWjy HaBefleHY Y ONTY)XKHOM aKTy. AKLieHaT

125 113 Pewwersa AnenauyoHor cyaa y Georpagy Kox. 1 1664/2010 o 19.01.2010 roauHe.
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je HaMMe Ha YMHEHUYHOj, @ He Ha NPaBHOj MOAYAAPHOCTM ONTYX6e 1 npecyae, a 'y
KOHKPETHOM Cny4ajy Ce UMHEHWYHO CTarwe YTBPHEHO Ha rfaBHOM MpeTpecy Yy
MOTMYHOCTU MNOKNana ca UYMHEHWYHWM CTateM HaBefeHVWM Yy ONTYXOu. Y ToM
CMUCNY Ce Y Npakcy NpaBuIHO UCTUYE A "NpaBHa OLeHa fena fata y ONTY)XXHULUY He
Besyje cyA. AKO YMHEHMLE Ha KOjUMa Ce 3aCHMBa ONTY)X6a Ha TO YKa3syjy-Cya MoXe
YTBPAUTY [a je Y NUTatby U TeXe KPUBMYHO €0 0/ OHOra M3 OMTY)KHOT akTa." %

MpaBunHa npuMeHa MpyouwnHOr Kputepujyma 6u nogpasymeBana fa cyn He
CMe MWUMO TYXXMOLA WHTEPBEHUCATM Y UMHEHWYHM ONUC fena, [LOLaBareM W
MOAN(UKOBaEM UYMHbEHMLA HaBeAEHUX Y ONTY)XHOM aKTy, LITO 6M Yy HaBeAeHOM
npumepy nogpasymesasio peurMmMo fa cyf He 6u cmeo yTBphmMBaTK Aa je OKpUB/bEHA
HaBefleHOM pafithoM cebu npubasmna NPOTUBMNPaBHY MMOBUHCKY KOPUCT Y M3HOCY Of
500.000 gmHapa, jep Ta YMkbeHMLA Y ONTY)KHMLUM YomnLwTe HMje HaBefeHa. Kako ce
M3BECHA YMHEHMYHA OACTYNawa YBEK TONEPULLY, KpUTEPUjYM "apyror u gpyradvjer”
[iena je yBefleH ynpaBo Kako 61 ce mocTaBuna rpaHvua [03BO/bEHOr OACTynawa. Y
TOM CMUC/Y Ce UCTWYe fa "cyA npu Kopuwhewy pesyntara rnaBHe pacrpaBe MOXe
MeHaTh 1 JONYyHaBaTh YNHEHWYHM ONUC Aena camo JOK OHO, Tako MOAUMULMPaHO,
0CTaHe Yy rpaHuuama 1cte npaBHe Keanmgukaumje Kojoj ogrosapa YNHEHUYHN OMUC
M3 onTyxHULE", ¥’ oK ca gpyre CTpaHe YnkbeHWYHe MoAndUKaLMje Koje 61 foBene
[0 ApYror gena He 6u 6une 103BO/bEHE.

Y HOBMjOj Teopuju OMNO je HacTOjaa fJa Ce OBO MNUTare peLum
MaTeMaTMyKOM TEOpPWjOM UMHEHMYHMX CKYyNoBa MO KO0joj 6WM ce OMTY)XXKHU aKT
nocmarpao Kao CKyn Ta4yHO ogpeheHnX YnktbeHmua a npecyda 6w morna ga ce of4HOCH
CaMO0 M UCK/bYUYMBO Ha YMHbeHMLE Koje Cy Aeo Tor ckyna 6e3 MoryhHoCTU HuxoBe
O6Wno Kakee MoauuKaumje of CTpaHe Cyda Yy CKiafly ca pesynaratuma riaBHor
npeTpeca.128 Y ofHocy Ha Tepujy “gpyror gena” oBO Buhere npeactas/ba joLU
CTPUKTHUje TyMayere CTPOror NAeHTUTeTa U LOCNeLHWje NoLTOBakhe aKy3aTopPCKor
NpUHUMNG, ann je AMCKYTabU/IHO MUTawe HeHe MPUMEHUBOCTA Y HEMNOPOTHUM

cucTeMMMa, 6e3 yBohetba T3B. anTepHATUBHUX ONTY>KHNMLA.

125 Mpecyna BpxosHor cypa Cpbuje, Kx. 2566/06 og 17.04.2007. roauHe.
127°M. Mpy6ua /1960 a/: 604.
128 M. Majuh /2011/: 85-105.
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OBakBe ONTY>KHULLE CYy YecTa fnpakca y HermopoTHOM afBep3nja/IHOM CUCTEMY
npes MefyHapo4HUM KPUBUYHUM TpUOYHa/IMMa. Y XallKoj jypucrpyaeHumju ce
HEPETKO MCTMYe fda je "aNTepHaTUBHO ONTY)KMBaHE [03BO/LEHO C 063MPOM Ha
YMbeHNLY [a npe M3BOhera CBUX [oKasa Huje moryhe ca curypHowhy yTeBpavTu
Koje he o onTyX6m MPOTUB ONy>XXeHOr OMTU U AoKa3aHe. [peTpecHo Behe je y
60/beM MOM0OXKaAjJY [a HAKOH LUTO Cy CTpaHe M3Hene CBOje [oKase OLeHu Koje he of
ONTYXK6M OMCTaTH, Y 3aBUCHOCTY 0f U3BEAEHNX AoKasa."*? Y npeameTy Kynpetukuh,
MpeTpecHo Behe je Aano feTasbHMje MHCTPYKLUMje TY)KUIaLWTBY y Nornegy Tora Kaja
je MpvMepeHo MoAM3aTh OBaKBe ONTYXKHULIE, UCTUYYNN [a TY>KUIALWTBO MprMepa
pagu WCTO [en0 MOXe KBa/IM(IMKOBATU Kao 3/104MH MPOTUB YOBEYHOCTU W/
a/ITepPHaTMBHO, Ka0 paTHU 3/104MH, aKo Ce He [OKaXe [a Cy M3BpLUeHa youctaa buna
[0 LIMPOKOT MM cucTematckor Hanaga.’®* Y xalwkum onTyHuLaMa ce HakoH
HaBofera YMHEHWYHOr ornuca fena Hajyewhe anTepHaTMBHO HaBoge ofpenbe
CrartyTa Koje je OKpuB/beHM NpekpLuno. YecTe cy opmynauuje, npuvepa pagu, ba
ce ONTY)XKeHW TepeTun 3a YOMCTBO, LUTO je 3/104MH MPOTUB YOBEYHOCTW Mpema YiaHy
5(a) CtatyTa, Un anTepHaTMBHO 3a HAMEPHO HaHOLLIEH:E TELUKE NaTHe Un 036U/bHE
noBpese TeIeCHOr MHTerpuTeTa, LWTO je Tellka nospefa rnpeMa uynany 2 (u) Craryra
WK 33 HEeYOBeYHA Aena, LWITO NpeAcTas/ba 3/104MH NMPOTUB YOBEYHOCTYM MpemMa YnaHy
5 (n) Crartyra.

5.3. UnreHMYHe pefyKumje n fjonyHe

CarnacHocT nocToju y nornedy Tora Aa CyA MOXEe OKPUB/bEHOr OrfacuTu
KPVBUM 33 GNaXXU UNHEHUYHM OMUC Y Nopefjetby ca OHUM HaBeAEHVM Y OMTY)XXHULY,

nof YCNoBoM fa je YTBPHEHO UMHEHNYHO CTake HaBefeHO y npecyan obyxsaheHo

129 prosecutor v. Kupreskic et al., Judgement, 14 January 2000 (IT-95-16-T), para. 727, Prosecutor V.
Kunarac et al., Judgment 12 June 2002 (1T-96-23& 1T-96-23/1-A), para. 167; Prosecutor v. Delalic et
al., Judgment 20 February 2001 (IT-96-21-A), para. 400; Prosecutor v. Kunarac et al., Judgment 12
June 2002 (1T-96-23& 1T-96-23/1-A), para. 167; Prosecutor v. Krstic, Judgment 2 August 2001 (IT-
98-33-T), para. 658.

130 "MpumepeHo je, U3 TynOUeBe NePCMeKTIBE, HaBECTY Aa Ce ofpheHO Aeno TepeTyh Mo CTPOXOj 1
TexKoj ogpeno6w CtatyTa, v Npy TOM JOAATY Aa ako JOKa3n TOMe Y Mpuaor He 6yay yBepsbusm, Aeno he
Ce TepeTUTU N0 HEKOj Marbe TELLKOj ofpen6u... TyxnnalTeo 6v Tpebano jacHo HasHauMTY [a je pey o
a/ITepPHaTUBHUM (hopMynaLmjama, HNp. KOpULherem peun "unmn” nsmehy onTy>x6u 3a 3/1041He NPOTHB
YOBEYHOCTU M paTHE 3/104MHE, Te Ce Y3ApXKaBaTu Of Kopuwhera peun "n”, kako 61 ce jacHO ncTaknia
ANCYHKTUBHA M anTepHaTUBHA NPUPOAA ONTY>XK6M 3a KOje ce ONTY)XeHU TepeTun.” Buan: Prosecutor v.
Kupreskic et al., Judgement, 14 January 2000 (IT-95-16-T), para. 727.
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YMHEHNUYHUM OMUCOM U3 ONTYXXHWLE, Aa NpeAcTaB/ba Heros Aeo. Tako 6w cya,
npumepa pagun, OKPUB/LEHOI MOrao OrfnacuT KpMBMM 3a NpubaB/batbe MMOBUHCKE
KOPUCTW Y MateM M3HOCY O OHOT HaBeAEHOr Y ONTY)KHULM, 3a 61Ky nocneauy of
OHe KOja je HaBefeHa, WM NaK /fakle KPUBMYHO [ef0, ako HeKW Heros
KOHCTUTYTUBHM €NIEMEHT U KBANIM(OMKATOPHA OKOJTHOCT OCTaHy HefoKa3aHu. Pey je
0 YMHEHUYHUM "pefyKunjama’ ONTY)KHULE, TayHMje O HeAoKas3nBaky HEKOr HeHOr
efleMeHTa, WTO MAe Y KOpUCT ofbpaHu. Y npakcu ce npumepa pagu UcTude aa
onTy)6a Huje NpekopayeHa TMMe LUTO Cy Y Onucy fAena 'y u3peum npecyse n3spLleHe
M3BECHE W3MeHe Y OAHOCY Ha ONTY)XO0Yy M [eno KBa/IM(MKOBAHO Mo 6naxem
KPMBMYHOM 3aKOHY Kao M3HyAa, YMeCTO Kao pas3bojHMyKka Kpaha Kako je [eno
KBa/IM(UKOBAHO Y onTyxHMLM, ™t vnn "onTyx6a 3a KPUBMUHO AeN0 PasbojHULLTBA
HVje npekopayeHa TUMe LWITO je Cyh AeMMWUYHO W3MEHWO Oonuc fena far y
OMTY)KHULM N ONTY)KEHOT Orf1acMo KPMBUM 3a KPUBMYHO [e/10 U3HYAe, Kao faKLue
KPUBUYHO Aeno."

OBakBa npenHayera y CKady Cy Kako ca Haye/ioM aky3aTopHocTu (4eno 3a
KOje je OKPUB/bEHM OrnalleH KpMBUM je 00yxBaheHO OMNTY)XHMM aKTOM), Tako U ca
HayesloM UCTMHE (Cyp ra je ornacMo KpuBMM 3a OHO LUTa je YTBPAMO Ha r/1laBHOM
npeTpecy), a Takohe He NPOTUBYPEYE HN MHTEPECUMa CTPaHaKa - TY)KMOYEB 3aXTEB je
[EeNMMUYHO YCBOjeH [OK je OKPWB/LEHW Ce Apyre CTpaHe ocyheH 3a Marbe 0f OHora
LUTa je TY)XXKunaw, Tpaxkmno, a [ia keroea ofopaHa Huje A0BeeHa Y NUTakEe jep cya Huje
YTBPHMBAO HULITA BULLE Of OHOra LITa My je ONTY)XHUM aKTOM CTaB/beHO Ha TeperT.
Cxo4HO TOMe, HaBefieHa MNpenHadversa yKnanajy ce Kako y Teopwujy "apyror gena”
TakKo M Y TeOpU1jy YNHEHUYHNX CKYMNOBa.

McTo Tako, HayesiHa carnacHoOCT MoCToju y Nnorneny Tora Aa HUCY [03BOSbeHa
npenHayerwa y CynpoTHOM MpaBLly, TayHWje "NpoLimpuBara’ YMHEHUYHOT CTarba
HaBefeHOr Yy ONTY)KHUUM Ha OCHOBY pe3ynTtaTa [rflaBHOr npetpeca, a 6e3
VHTEPBEHLMje TyXmoLa y CMUCy npoLuvprBakba OnTyXHKULE, ako 61 oHa AoBogmna

[0 Texe KaM(mKauuje fena. Tako npuvmepa pagwn, ako TyXuniay TepeTu

B! Mpecyna BpxosHor cyaa Cpbuje, Kx. | 1244/2004 og 11.11.2004. roguHe.

32 Mpecyna BpxosHor cypaa Cpbuje, Kx. 1 621/2005 og 06.09.2005. rogune, V. Cumuh u A,
Tpewurses, 36MpKa Cy/CKUX OANyKa U3 KPUBIUHOMPABHE MaTepuje - CeAMa Krbira, Cryy6eHu racHuK,
Beorpag, 2006, ctp. 299-300.
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OKPUB/bEHOT 3a 00MYHY Kpafy Cyf, He MOXe MUMO ONTYXHuULle yTBphuBaTh fda je
Kpaha wu3BpweHa obujaeM WA nNpoBabMBakeM (WTO 6W  fgeny  Aasaso
KBaIMuKaumnjy Tewwke Kpahe), 4a je Kpaha u3BpLUeHa y3 NpumeHy cune (paguno ou
ce 0 pa3bojHMYKOj Kpahu unM 0 pas3bojHUWTBY) MM Aa je Yy pasbojHULLTBY
Y4YecTBOBa/10 U Tpehe nuLe Koje Huje HaBeLeHO Y ONTYXXHULUMW, LWTO JeNy Aaje TeXu
061mK.2*3 1 Ty ce cBaka carnacHoCT 3aBpLLaBa.

Muw/bera ce pasunase y nornegy MOryhHOCTM YMbEHUYHUX “[OnyHa”
ONTY)XXKHULLE Y Npecyaun, Y CKnagy ca pe3ynraTvmMa rnaBHe pacnpase, Koja He Mewajy
npaBHy KBa/Mukaumjy fena. Moxe nu, npumMepa pagu, CyL OMNTY)KEHOr, Kora
Ty)XXunaw Tepetu 3a npoHesepy 100.000 guHapa, ornacuTu KpMBUM 3a MPOHeBepy
150.000 gmHapa? Tlo CTPUKTHMjEM TyMamehy CTpOre Be3aHOCTWM Mpecyae 3a
onTYX6Yy (Teopuja UMHEHUYHMX CKYNOBa) OBAKBE UUHEHUYHE [JOMyHe Hucy
moryhe,*®* nok Teopuja "gpyror gena” go3Bosbasa 0Ba OACTYMaka CBe [OK Ce U Y3
[0faBatbe OBUX UMHEHMLA OCTaje Yy OKBMpPMMA MpaBHe KeaMumkaumje Aena
HaBefieHe Y ONTY>KHOM akTy.’® [Mpakca Hema jefuHCTBEH CTaB MO OBOM MUTatby,
Mazia NPEeTeXHO CTOjU Ha MPBOM CTAHOBULLITY.

Tako ce UCTMYe fa je "NpekopayeH WAEHTUTET ONTY)KOe Kaja je OKPUB/LEHM
ocyheH 3a KpMBMYHO feno owTeherwa Tyfe cTBapu a y m3peun npecyge cy nopeg
YHULITEHA IBE paMrie Koje Cy ONTY)XXHULIOM CTaB/beHe Ha TepeT yHeTa U owwTeherba Ha
ayTobycy Kojum je ynpasmao;"**® "[la je onTyx6a 3a KPUBUYHO feNo HeosnawwheHor

133 »Kaga npBOCTENeHN Cy/ Y U3peKy MPecy/e KOjoM je OKPUB/bEH NPOrNalleH KPYBIM 3a N3BPLLEHE
KpMBUYHOT fena 6/yaHe pafre YHece Aa je OKPUB/bEHW YNOTPebno cuny, a TO HWje CTaB/bEHO Ha
TepeT OKPUB/LEHOM ONTY>KHWM MPEeAIorom, onTyxoba je npekopayeHa.” (Peliere OKpYXHOr cyda y
Yauky, Kx. 12/2003 og 30.1.2003. rog.); Kaga je y n3peky npecyze 3a KpMBUYHO A0 pa3dojHuLLITBA
YHETO [a je mopef ABOjuLe ONTY)XXEHMX Y4ecTBOBanO WM Tpehe nuue, Koje ce He MNojaB/byje Kao
OMTYXXEHW, YHOLLIEHEM OBE OUTHE UMHeHULE (Aa je AeN0 YUMHEHO Y cacTaBy rpyne o Tpu nua), Koja
npeAcTaB/ba KBaIMPMKATOPHY OKO/THOCT Of 3Ha4aja 3a MocTojate KBa/IM(MKOBAHOM TELLKOT Clyyaja
pa3bojHuLITBa, ONTY>K6a je npekopayeHa.” lMpecyga BpxosHor cyfa Cp6uje, Kx. 1940/02, of 7.
okTo6pa 2003. roamHe u Mpecyna Okpy>xHor cyaa y beorpagy, K. 15/02, of 25. mapta 2003. roguHe,
HasefieHo npema: M. LLkynuh /2011/: 1007.

Majuh 3acTyna oBaj cTaB 06pasnaxynu ra TuMe fa Cyf OKPUB/LEHOT HE MOXE Or/laCuTV KPUBUM 3a
YMHEHULIE KOj€ HUCY 160 YMHEHNYHOT CKyNa HaBeAEHOT Yy ONTY)XHOM akTy. M. Majuh /2011/: 94-96.
135 py6uwa je cmaTpao fa cy oBakse M3MeHe Moryhe CBe fOK He [0BOfe A0 Apyrauuvje npasHe
KBannukauuje, TauHuje [0 Apyror fena, AoK Y HOBMjOj NnuTepaTypu 0Baj cTas 3actyna M. LUkynuh
uctnyyhn ga "cyd mMopa ga yTephyje UCTUHY, Na ako je npema 13BefeHUM foKasnma y AaToM Cayyajy
Bpe4HOCT Ofy3eTe CTBapy 3ancTa Beha Off BPeAHOCTM HaBefeHe Y ONTY>KHULM, Cyf TO MOpa YTBPAUTU
CBOjOM npecygoMm, 6e3 063Mpa Ha TO LUTO TYy)XXWal, HWje Ha [NaBHOM MPETPECY M3MEHWO CBOjY
onTyx6y.”” Bugu: M. LLikynyh /2011/: 1005-1006.

138 Pewwerne BpxosHor cyaa Cp6uje K. 1495/04 of 16.12.2004. n npecyaa OKpyXHOr cyaa y
Cy6otunum K. 17/04 og 2.06.2004. roamHe, bunten OKpy>KHor cyga y beorpagy, 6p. 69/2005., 107-
108.
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ApXKara opyXja U MyHULMje MpeKopayeHa, ako je ONTYXXEeHW OrfalleH KpuBMM 3a
HeoBfallheHO ApXKakbe MyHULUMje Yy KONuuMHU Behoj 04 OHe Koja je O3HayeHa Yy

onTyxHuun™;™" "[la je onTyxb6a je npekopaueHa Kaga Cyj Ha rNaBHOM MpeTpecy

YTBPAM [a je BpeAHOCT ofy3eTux cTBapu Beha 0 M3HOCA KOjW je TyxunaL, HaBeo y
onTy>XXHuLW; "

MehyTm, Hawnasu ce W Ha [pyrauvje OLNYKE Y KOjUMa Ce HaBefeHe
YMHEHNYHE "A0oMnYyHe” He CMaTpajy NpekopayereM onTyxoe.

Y TOM cmucny ce nmpuMmepa pagy HaBOAM Aa WAEHTUTET Huje moBpeheH "kafa ce

nopes HaBofa ONTY)KHULE fa je ONTYXeHW ofy3e0 Mo6GWIHW TenedoH, fofa Aa je

0/y3€0 W Mykay ca MOBUIHUM TeneioHOM ™ nnm ga cyg MoXe n MAMO ONTYXXHULE

JeTa/bHUje yTBpAMBATK OMUC MPUMEHE CU/le N TeNecHUX MnoBpeda Koje je owiTeheHa
NPUIMKOM MNOKYLLaja CU/I0Baka 3a406mna jep To "Huje of yTuuaja Ha U3MeHY MnpaBHe
oueHe fena, Beh Ce MOXe LEHUTU Yy OKBUPY CTEMeHa KPWBMYHE OLrOBOPHOCTU
ONTYXKEHOT KOf, 0AMepaBarba KasHe."*

UunkeHnyHe "OonyHe” y cknady ca pesyntaTuma raBHOr npetpeca MUMO
TY)XNOYEBe UHTEPBEHLM]E Y CMUC/TY U3MEHE OMTY>XKHOT akTa npasfajy ce Ay>XHoLuhy
cyfa ga ytephyje UCTMHY Kao M UMHEHWLIOM Aa Ce TMME He MoropLuasa Mosoxaj
OKPVB/bEHOT jep OH GvBa OcyheH 3a UCTO OHO [Aeflo Koje je HaBeAeHO Y ONTY>XXHOM
akTy. [NpeTnocTas/ba Ce ja TO LUTO je OKPVB/bEHU OCYheH 3a Nprubas/barbe MOBUHCKE
Kopuctu y BeheM M3HOCY WM npuuMkbaBare Behe LUTETE Of OHe Koja je HaBedeHa
OMNTY)KHUM aKTOM, HE YTMYe Ha HEroBy 0f6paHy jep Ce OCTaje y OKBUpMMA UCTE
npaBHe KBa/Mmkaumje pena. AKO 6uM ca [pyre cTpaHe YyTBphUBarbeM OBUX
YnkbeHMUa Aeno fobuno apyradnjy (Texy) Keanmdgukaumjy, cyg He 6m morao
OKPUB/bEHOT [1a Or/flacyi KPpUBKM 3a TO TeXe [eno 6e3 NPeTX0AHe WM3MeHe ONTY)KHULLE
0f, CTpaHe TyXwuoua.

MehyTrM, 0BaKBO Tymauere MOXKe M3a3BaTu npobneme y npakcu mmajyhu y
BULY [a KOZ NOjeAVHUX KPUBUYHKX [efa yrnpaBo BMUCUHA MpubaB/beHe UMOBUHCKE
KOPUCTM YyTU4Ye Ha HUXO0BY KBamdukauujy. Tako, npumepa pagu, ako je y
ONTY>XXHULM HaBeAeHO fAa BPeAHOCT YKpafeHUX CTBapU M3HOCK MUSIMOH AUHapa, CYA

MOXe YTBPAWTM Aa 0Ba BPEAHOCT M3HOCU MU/IMOH M YETPUCTO XWU/bafa AunHapa, anw

37 pewerne BpxosHor cyaa Cpbuje, K. 1, 1128/2005 og 19.12.2005. roguHe.

138 Pewere OKpyxHor cyda y beorpagy, Kx. 825/03, og 31. 03.2003. roavHe, HaBefeHo npema: M.
LLkynuh /2011/: 1006.

39 Mpecyna BpxosHor cypga Cpbuje, Kx. 2346/03, of 21.06.2004. roguHe, BunTen OKpY>KHOT cyaa y
Beorpagy, 6p. 65/2005, 95.

0 Mpecyna BpxosHor cyga Cpbuje, Kx. 1 2236/2003 of 4.2.2004. roaunHe.
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He W MWUIMOH W MEeTCTO Xwbafda [AMHapa, jep O6M Ha Taj HauMH 06MYHa Kpaha

"npepacna™y Tewky Kpahy?! Tlopeg Tora, 3aHemapyje Ce 4ukbeHMUA [a OBe
"UMtbeHNYHE ONYHE" MaKo He YTUYY Ha MpaBHY KBa/IM(UKaLNjy genia CBakako Mory
6UTV 0 yTULaja MPUIMKOM oAMepaBatba KasHe.™*' VcTo Tako y cuTyaumju kaga,
npumMepa pagu, CyL OKPUBILEHOT KOra OMTY)XXHWLA TEPETU 3a YHULLTEHE [Be pamne
orflaci KpvMBMM 1 3a owTehewa Ha ayToOycy KOjuUM je ynpas/bao, BUCUHA YKYMHO
NpUUnbeHe LWITeTe je Yy HOBYAHOM M3HOCY MHOro Beha of OHe Koja My je
ONTY)XHULIOM CTaB/beHa Ha TepeT.

Kop pelaBara NuTama UAEHTUTETA NPecye U ONTy>K6e NPBEHCTBEHO Tpeba
“MaTy y BUAY passiore 360r KOjux ce nocras/ba 3axXTeB 38 OBUM UAEHTUTETOM, & TO CY
y NPBOM pefly MHTepecun oabpaHe aa joj ce omoryhu ga ocnopaea YMHEHUYHE HABOE
KOju joj ce CTaB/bajy Ha TepeT. TO OCHOBHO MpaBWIO CnpeyaBano 6u cyn Aa
OKPUB/bEHOT Or/1aCu KPUBMM 33 UMHEHULE KOje HUCY HaBefeHe Y ONTY)XHOM aKTy a
Koje noBsehaBajy TeXWHY fena y CMUC/Y Texe nocneguue, npubae/bawa Behe
MMOBUHCKE KOPUCTW U CNMYHO, 6e3 063Mpa LWTO Aeno GopMasiHO OCTaje y OKBMpUMA
ncTe npasBHe kBangukaumje. CXo4HO TOMe, UCMIPaBHUE je YXKe TyMayere no Kome
CYL He MOXe Ha LTeTy ofbpaHe YTBPHMBATU UMHbEHULE KOje HWUCY HaBefeHe Yy
OMTY)XHOM aKTy, 6e3 063Mpa Ha TO LUTO Ce HUXOBUM YTBPNMBabEM HULITA He OU
M3MEHWI0 Y Nornefy npasHe KBanukaunje pena. be3 o063uMpa Ha TO LWITO
KBaIM(MKaLmja oCcTaje MUCTa, TEXMHA NoOcneauLe, BUCUHA NpubaB/beHe MMOBUHCKE
KOPUCTW M T. C/. CBakako mory 6uTu of yTuuaja Ha ofmepaBarbe KasHe, LUTO Ce
HeraTMBHO OfpaXkaBa He MHTepece ofbpaHe. NocebHO mMajyhm y Buay moryhHocT
TYXUoua ga 40 Kpaja rnaBHOr Mpetpeca U3MEHW CBOJY ONTYXKHULY U MPUIaroam je
YNHEHNYHOM CTakby YTBPHEHOM Ha r1laBHOM NpeTpecy, He BUAKW ce pasnor 360r Kora
6 1 6e3 TakBMX WHTEPBEHUMja Ca TY)KMOYeBe CTpaHe Cyf [LOBOAWMO OZOpaHy Yy
HEnoBO/baH NO/0Xaj ornallasajyhvi OKpPYB/LEHOT KPVBMM 3a BULLE Of OHOra LTo My

Ce ONTY>XHNLOM CTaB/ba Ha TEPET.

1 Tako ce y npakcy UCTUYe Aa AeTa/bHuje YTBPRMBarbe NPYMEHe Cume U TeNecHUX Nospeda Koje je
owTeheHa 3a406Wa HUje of yTruaja Ha U3MeHY NpaBHe OLEHe Aena, Beh ce MOXe LEHUTU Y OKBUPY
CTEMeHa KpUBMYHE OAFOBOPHOCTM OMTY)XKEHOI KOA OAMepaBata kasHe” (Mpecyga BpxoBHor cypa
Cpbuje, Kx. 1 2236/2003 of 4.2.2004. roguHe) Y Tom cmucny LLikynuh ncnpasHo npumehyje na 6u
noBpeda noctojana kaga 6u cyn 6poj ogy3eTUx CTBapM OAHOCHO HWXOBY BPEAHOCT UMao y BuAay
NpUNNKOM ofMepaBarba KasHe. M. LLkynuh /2011/: 1006.
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5.4. UnhseHMYHe Mogndmkaunje

CuTyaumja je jol KOMMANKOBaHWja y norneay moryhHocTu cyda ga 'y cknagy
ca pesyntatMma [/1laBHOI MpeTpeca M MUMO TY)KMOYEBE W3MEHE ONTYXHULE
"NMPOMEHN" YNHEHWNYHO CTake HaBeAeHO Y OMNTY>XXHOM aKTy M OKPUB/LEHOI Orfiacu
KPVBMM 32 OHe UYMHEHMLE KOje je YTBPAMO Ha rNaBHOM MpeTpecy. 3a pas/inky of
MPETX0AHO HaBeAEHUX YMHEHWYHUX "AONyHA" KOje ce O4HOCe Ha KBaHTUTATMBHO
yBeharwe TeXuHe nocneguue, YntbeHUYHe MoauduKaumje nogpasymeBajy M3meHe y
YMHEHNYHOM OMUCY Aena, 6e3 HY)XXKHUX U3MeHa y Nornefy TeXUHe nocneguue. Y Tom
CMUCNY Ce npaBu pasnnka wu3melly KOHCTUTYTUBHUX WM OGUTHUX obenexja
KPVBWYHOT [ief1a KOj\ YMHE HeroBe cacTaBHe e/leMeHTe 1 CropeAHMX OKOTHOCTU Koje
camo Cny>e KOHKpeTu3auuju fena Kao LTo Cy BPeMe, MeCTO CPeACTBO MW npeaMeT
n3BpLUEH-A Aena.

[ok MpybuLua cmatpa ga Cy M3MeHe HEKOr KOHCTUTYTUMBHOI eflemeHTa Moryhe
CBe [J0K He 0Bofe A0 "apyror aena”,** Teopuja UnMtbeHNYHNX CKYMNoOBa He [03B0/baBa
OBakBe MOAM(MKaLMje aKO UMHEHMLUE HaBefeHe Yy MPecyau HUCY cagpXkaHe Yy
YMHEHNYHOM OMUCY Aena HaBefeHUM of cTpaHe Tykuoua. Cyacka npakca je gocra
nofe/beHa M KOH(MY3Ha, a fellaBa Ce U Aa CYLITUHCKM UCTe C/lyyajeBe peluaBa Ha
pasnuunTe HauymMHe. Tako ce ca jefHe CTpaHe MUCTU4Ye Ja Huje noBpeheH MAEHTUTET
onTy)X6e Kaga je cya Hawao fda Y3pok caobpahajHe He3roge Huje TO LITO 6p3vHa
KpeTata BO3M/Ma OKPMB/LEHOI HWje Guna npunarofjeHa cTawy nyTa, Beh LWTO Huje
[pXxao MoTpe6HO OACTOjarbe Kafa ce KpeTao M3a Bo3una olwTeheHor,'* fok ce y
ApYyroj ofnyum, cynpoTHO TOMe HaBOAW Aa je noBpeheH MAEHTUTET ako OMTYXXeHu
HWje ornalleH KpMBUM 3a Henpuapkasarwe caobpahajHux nponuca Koju cy HaBeLeH
y onucy fena y ONTYXHuUM, Beh 3a Henpuapxasawe [Apyrux caobpahajHUX

nponuca.**

142 Ao ce ONTYXKeHM ONTyXKyje Aa je ynoTpe6uo cuny a 61 ogyseo Tyhy cTeap, cya he mohu
YTBPAMTY [ia je ONTY>eHU ynoTpebuo cuny fa 6m 3aapxao 3a cebe seh ofyseTy cteap”, M. MpybuLia
/1960 a/: 614.

3 Mpecyna OkpyxHor cyaa y Beorpagy Kox. 529/05 og 9.03.2005. 1 npecyia UeTBPTOr ONLITUHCKOT
cynay beorpagy K.828/01 op 3.06.2003. roauHe, bunTeH Okpy>kHor cyfa y beorpagy, 6p. 68/2005,
cTp. 102-103.

1% Pewere BpxosHor cyaa Cp6uje, Kx. 1 555/2006 oz 28.12.2006. roanHe.
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MuTate je NOCebHO akTyenHO Kog yTBphuBarba CYOjeKTUBHUX UMHEHMLA
nonyT Hamepa, MOTMBa, Mobyada, pasnora npegysumMarba ofpeheHuX pagwu U Ch.
MpyMepa pagu, TYXunaw, NoAUIrHe ONTYXXHULY 3a ApXKare Apore pagu gabe npogaje,
HaBogehun Kao O4NYUYHY YMHEHULLY LU/b UM HAMepY [a ce Apora fasbe AucTpnbyunpa,
a Cyf ra ornacv KpuBMM 3a JpXxare Apore y Luby COncTeeHe ynotpede yTephyjyhn
[a je apora 6una HamereHa NMYHOj yrnoTpebu. IMpybuinHa Teopuja "gpyror gena” 6u
[103B0/baBasla OBaKBe M3MeHe ako Ce TUMe 0CTaje Y OKBMpMMA UCTOr 1Uau apyradujer
[lena Koje je NoBO/bHUje MO OKPMB/bEHOT. 3a Pa3InKy Of Tora Teopunja YnMHEeHUYHMX
CKyrnoBa omoryhaBa oBakBe M3MeHe caMO ako OM OHa Hamepa Koja je yTBpheHa of
CTpaHe cyda 6una cagpykaHa y Hamepu HaBedeHoj Y OnTy»KHoM akTy.*® Hasegena
npoLieHa Ja fim je jefHa BpCTa Hamepe cagpykaHa y Apyroj, jow A0oAaTHO KOMMNNKYje
caMo0 Nno cebyu [OBO/BHO KOMIM/JIMKOBAHO MuTakwe YTBphMBaa CyO6jeKTUBHMX
YnHEHMLA.

LLITo ce Tuye cnopefHWX OKOMHOCTU KOje ChyXe O6/IMKOj KOHKpeTu3aumju
KpMBUYHOT [ena, NonyT BPeMeHa, MecTa WK CPefcTBa M3BpLUEHA, Teopnja je Maxom

carnacHa fja Ux cyj MOXe M3MEeHUTW a fa TUMe He mpekopaun onTyx6y.** 1y

%5 Majuh HaBogm fia 61 Cy/ OKPUB/LEHOT KOra TY)XUnaL, TepeTy 3a Kpafy MOrao ornacuTi KpyBuM 3a
npesapy, ako YTBPAM [a Huje NocTojana Hamepa Npubae/batba NPOTUBMPaBHE MMOBMHCKE KOPUCTK Beh
Hamepa fda ce owTeheHn oWwTeTw, jep je "Hamepa Aa ce OLTeheHOM HaHece LUTeTa YBEK cacTaBHM A€o
Hamepe fJa ce Ha wrTeTy Tyhe wMOBMHE nNpwbaBM NPOTMBNPABHA WMMOBMHCKA KOPWCT...Hamepa
HaHOLLeHba LITeTe NPeLCcTaB/ba HYXXHY NPeTXoAHY (hasy Hamepe npubasarba NPOTUBINPaBHE MMOBUHCKE
KOPUCTW, OQHOCHO HeH KBAHTMTATMBHM NOACKYN.” Anu ca fpyre CTpaHe 0Baj MPUHLMN He [103BO/baBa
3aMeHy jefiHe BpCTe Hamepe APYroM BPCTOM Hamepe, Ma OKPUB/LEHOP KOra Ty)XKWUnau, Tepetu ga je
Jp>Kao OMojHy ApOry y Hamepw fa je Npoja, Cyf He MOXe OrfiacuTi KPpUBUM 3a Ap>Katbe OMOojHe gpore
3a COMCTBEHY ynoTpeby jep ce "paau 0 pasnMyunTMM Hamepama Koje UCK/byYyjy jefiHa Apyry v Koje ce
He Hanase y OfHOCY YXKer W LUMper YnkbeHnyHor ckyna." M. Majuh /2011/: 101-102.

16 "|ADeHTUTET HUje N3MerbeH ako Cy y MPEecyAn W3MerbeHe OKOMIHOCTW Koje ce OAHOCe Ha 6nmxa
CBOjCTBA KPUBWMYHOI [Jena, OKO/IHOCTW KOje KOHKPETM3Yjy KPMBMYHO [EeN0, ain HUCY NpaBHO
peneBaHTHe 3a M3MeHy npeameTa onTy6e” ( T. Bacumsesuh n M. Mpy6au /2005/: 573). Mpy6uia ucto
TakKo cmatpa ga "cyj MOXe MeraTy OKO/IHOCTU KOje He NpeAcTaB/bajy 0benexja KpMBMYHOr fgena, Beh
Cnyxe 3a TayHuje ogpehuBare aena (Bpeme WM MeCTO M3BpLUEHA fAeNna, CPeACTBO KOjum je [eno
M3BPLLEHO, MpeAMET Ha KOME je [AeN0 YYMbeHO, WUTA), jep CBe Te MPOMEHe He Aupajy Yy npaBHY
KBanudukaumjy gena.” (M. py6uwa /1960 a/: 609). M1 y npakcu ce HaBoAM Aa "Hema noBpefe
npasufia 0 MAEHTUTETY ONTY)XX6Ge 1 Npecyfe Kag je, y rpaHnLaMa YibeHUYHOT Onmca ONTY)XKHOT aKTa W
y CKMagy ca pe3yntaTMa JOKasHOT MOCTYNKa NpecyaomM 6avxe oapefheHo BpeMe N3BPLLEHA Y OKBUPY
JY>Xer BPEMEHCKOr nepuoja Ha Koju ce onTyxb6a opHocu.” (Mpecyga AnenayuoHor cyga y
Kparyjesuy, Kx.1. 1508/2010(1) og 29.03.2010. roa.) wnuv fa "kaga cyf y npecyay U3MeHU Bpeme
M3BpLUEHA KPYBWYHOT Aena AaTor Y ONTY>KHWLW, TUME He YMHU BUTHY NoBpeay OApeaada KpMBUYHOT
NOCTYMKa, HUTK je noBpeheH MAEHTUTET ONTYXX6e, OHA HUje MPeKopayeHa, jep je y MU3peLyn onmucaHo
UMHEHWYHO CTawe YTBPhEeHO Ha raBHOM MnpeTpecy. Bpeme n3BpLUera KPUBUYHOL fefia- TadaH faTyMm
3anountbarba paghy M3BpLLUEHA je CrnopefHa OKOJHOCT, Koja He YTWYe Ha NpaBHy OLeHy fena, Ha
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Mpakcu ce HaBOAM fAa CBaka M3MeHa WUAW LOMyHa YMHEeHWYHUX HaBoda OMTYX6e He
npefcTaB/ba HEHO Mpekopayere, Beh caMo OHa Koja ce 0fHOCK Ha 6UTHa obenexja

cafjpxaHa y ONTY>HULM, a Koja cy 0 yTuuaja Ha npasHy oueHy gena.'*’

MehyTum
MHCUCTMpPae Ha pasnnum  uamelly KOHCTUTYTUBHUX efleMeHaTa U CnopeaHux
OKONMHOCTW CTBapa fojaTHe npakTU4yHe noTewkohe omoryhasajyhm wunpe
NHTEpPEBEHUMje Cyaa Y YNHEHUYHN OMUC HaBEAEH Y OMNTY)XHOM aKTy MO U3roBopoM
"npeymsmpara’ BpemeHa, MecTa CpefcTsa WM NpeameTa U3BpLUeHa. Tako ce y
npakcu HaBoaw:

Kaga y u3peuy npBocTeneHe npecyfe CTOjU Aa je ONTY)KeHU HaHeo OLuTeheHoj
MOCEKOTUHY [ECHOr KOMieHa, a Y OMTY)XXHUUM Aa joj je HaHeo Buwe yOOo4HWMX paHa y
npeaeny rpyAHOr KOLLA 1 HOTY, He paju ce 0 NOBPeAy UAeHTUTa ONTyXHNLe.

OnTyx6a HMje NpekopayeHa TUMe LWITO je Y u3peuu ocyhyjyhe npecyge apyraduvje Heroy
ONTY>XHULM HaBeAieHO MECTO M BpeMe M3BpLUEHa AeNa... jep je NPBOCTENEHN CyL YMECTO
peun pga je ONTY>KeHW HeoBfaWheHO ApPXao OpyXje, MYHUUM]Y W €eKCMNIo3vBHe
matepujane "y Kyhn y KOjoj >XXMBW”, YHEO peun "y npocTopujama CBOr MNpuBaTHOM
npefyseha” 1 Npeunsnpao Bpeme U3BpLLUEHA Aena.

HecnopHo je pfJa cy4 MOXe "npeumsmpatn” UYMHEHUYHO CTawe HaBefeHo
ONTY)KHVUM aKTOM Y CMUC/Y Npeuusnparba BpeMeHa, MecTa Uan npeaMeTa U3BpLUeHsa,
anvM ‘npeuunsmpare” CropeaHMx 4nkbeHuua Tpeba pasnmMkoeatu 0f "M3MeHe”
CMOpeaHMX UnkbeHuua. Tako 6y npumepa pagu  [03BO/beHA WMHTepBEHUMja
nofpasymeBasio fa Cyf Y OKBMPY LUMPEr BPEMEHCKOr WHTepBasia HaBefeHor Yy
ONTYXXHUUM Mpeuunsnpa TayHe JaTyme M3BpLUewa Aena (fa cy npesape BpLUEHe Yy
nepuoay of jaHyapa o maja 2012. mnsspwere 10.01.2012, 25.02.2012, 07.4.2012 n
21.04.2012), nok 61 He[03BO/bEHO MOCTYMake noApasyMeBasno fa Cyf OKPUB/bLEHOT
Kora ONTY)XXHuLA TepeTn fda je ybucTBO M3BPLUMO N10Ba4YKOM nywkom 22.10.2012.
orfiacu KpvBMM 3a Y61CTBO 13BpLLEHO peBoniBepom 23.10.2012. OBo cTora WTo 61 Ha
Taj HauYMH ofbpaHa oKpuB/beHOr aa ce 22.10.2012. roguHe Hanasvo y 601HMLM a da

N0BayKa NyllKa YoniwiTe Huje KopuliheHa y TOM nepuogy, ocTana y MOTMyHOCTM

WOEHTUTET fena, a BPeMe U3BpLUEHA Koje je U3pekoM YTBpHeHO je y OKBMPY BpeMeHa HaBedeHor Yy
amncnosnTuey onTyxobe.” Mpecyna BpxosHor cyfa Cpbuje, K33. 116/2007 og 17.3.2008. roguHe.

Y Mpecypna BpxosHor cyga Cpbuje, Kx. 1559/01, o 26.04.2002. roanHe n Mpecyaa OKpyXHOT cyda

y Beorpaay, K. 7 /01, og 4.09.2001. roguHe.

%8 Mpecypna BpxosHor cyaa Cpbuje, Kx. 734/01, og 28.03.2002. roguHe v Mpecyaa OKpy>KHOT cyaa y
beorpagy, K. 64/99, og 29.03.2001. roguHe, HaBegeHo npema: M. LLkynnh /2011/: 1007.

9 Mpecypna BpxosHor cyaa Cpbuje, Kx..1-607/2004/1 og 9.9.2004. roguHe.
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becnpefmeTHa ako 61 ra cyf ynpkoc TOMe Or/fiaclo KpUBMM 3a UCTO [eN0 U3BPLLEHO
Y APYro Bpeme 1 Lpyrum CpefCcTBOM.

UnHu ce fa HY Teopunja "apyror fena’ Hy Teopuja "dYnkbeHUYHNX CKYMnoBa” He
fajy  3agoBosbaBajyhe  0f4roBope Ha  MuTakbe  [J03BO/bEHUX  YMHEHUYHUX
Moau(MKaumja of cTpaHe cyaa. Teopuja "gpyror fgena’ [OBOAM Yy NUTaka npasa
ofbpaHe ocTae/bajyhv MOryhHOCT Cydy f[a OKPUB/LEHOT OrflaCy KpMBMM 3a Apyre
YMHbEHMLE Y OAHOCY Ha OHe HaBefeHe Y ONTY)XHOM akKTy Mof, YC/I0OBOM fa Ce Ha Taj
HauMH OCTaje Y OKBMPMUMA UCTe NpaBHe KBasM(uKaumje. Monasu ce of Tora Aa ako ra
OMTYXHMLA npumMepa pagwn, Beh TepeTn 3a HaHOLLEHE TELUKNX TeNleCHUX NoBpesa, OH
3Ha "3a Koje feno Tpeba fga ce 6paHU”, Na je oHAa CBejefHO fAa /v ce YCTaHOBU Aa je
owTeheHOM HaHeo NnoBpeAa fieBe pyKe, Kako CTOjU Y ONTYXKHULM UIN NaK AecHe pyke
Kako je cyj YTBPAMO Ha rnaBHOM npeTpecy. V1 ynpaBo ce rpewwn y TOM apryMeHTy.
Kog BesaHOCTV npecyfe 3a onTy)K0y cama KBaiudgukaunja gena Huje butHa, seh je
aKLeHaT Ha TOMe fa Ce OnTyXXeHOM omMoryhu npunpemare ofbpaHe, a of6paHa "ga
OH Huje HeoBnawheHo ApXao OpyXje y CBOM CTaHy” ocTaje 6ecnpeiMeTHa, ako ra
CyA YNpKoC TOMe LUTO je OH YCMeo Yy CBOjoj oabpaHu (M AOKa3ao [a Huje apxkao
OpyXje y CBOM CTaHy), MOXe OCyauTu fda je "HeoBnawiheHOo ApXXao opyXXje y CBOjuUM
MOCNOBHUM MpocTopujaMa’ Y npakcu ce YeCTO Aellasa Aa Cy[, KOora ONTYXKHU aKT
TepeTn 3a KpLlewe jefHor 6/1aHKeTHOr nponuca ornacu KpYBMM 3a KpLUee Apyror
GnaHKeTHOr nponuca, NpuMepa paau:

MpBOCTENEHN CY[, HUje NPEKopayno ONTYXXHULY TVME LUTO je Hallao Aa je OMTYXKEeHW
KPUTUYHOM MPUAMKOM noBpegno apyry ogpeaby 300OBC-a Ha nyTtesuma. OBO ca
pasnora LTo je NPBOCTENeHW CYyA Y OKBUPY MCTe MpaBHEe KBa/M(MKaumje KpuBnYHOr
[iena Hawao fa YMecTo OHOr 13 ONTY)XXHULE CTOjY jefiaH Of APYrvX 06/MKa y OKBUPY
ncTe Keanugukaumje, Tj. NpeLusvpameM paibn M3BpLUEHA Aena, 4a HUje peyd 0 OHOM
06/IMKY KOjV je HaBefeH y ONTY)XXHUUM, Beh je ped 0 HEKOM pYroM 0f, anTepHaTUBHUX
06/1Ka, Na je TakBe N3MEHE N YYMHWNO Y U3PELM Y OGHOCY Ha AWCMO3UTUB ONTYXXHULIE.
To npefcTas/ba caMo Mpeuusnpame pagu U3BpLUEHa Y OKBUPY UCTOT KPUBUYHOT
pena.*™®

Huje noBpeheH naeHTUTET ONTY)XXKOe Kafa je cyj Hallao Aa y3poK caobpahajHe
He3rofe Huje TO WTO 6p3vHa KpeTarba BO3WIA OKPUB/LEHOI HUje 6una npunaroheHa
cTawy nyTa, Beh LUITO HMje ApXKao MOTPeGHO OACTOjare Kaja Ce KpeTao M3a BO3Wa
owTeheHor....n3MeHOM GNnaHKeTHe HOPME CY[, HUje npekopayno cBoja oBnawhera jep

%0 Mpecyna BpxosHor cyaa Cpbuje Kx.1527/03 op 24.11.2004. 1 npecyaa OKpY»HOr cyaa y
Cy6oTtunum K. 68/02 og 4.06. 2003. roguHe, . Cumuh n A. Tpelures, 36MpKa CyACKUX 0anyKa 13
KPUBMYHOMNpPaBHe MaTepuje - ceama Krmra, Cnyxxb6eHun rnacHuK, beorpaa, 2006, 304.
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HUje [I0BefEH Y MUTarbe WAEHTUTET ONTYXKHOr aKTa Ca W3PeKOM Mpecyfe, HUTKU je
npekopayeHa onTyx6a.'"

OBaKBO MOCTynawe je HEOCHOBAHO M CYMNPOTHO MpaBy OKPWB/LEHOI Ha 04bpaHy.
[MpeTrnocTaBMMO fa je Y ONTY)XXHOM Mpeanory HaBefeHO [a Ce OKPMB/bEHM KpPeTao
6p3vHOM of 60 KM Ha Yac Koja Huje 6una npunaroheHa ycnosuma nyta, na je 36or
TOra npoy3pokoBao caobpahajHy He3rody. ONTY)KEHN Ha TUM YMHbEHMULIAMA 3aCHYje
CBOjy oA6paHy, NoKyluaBajyhn aa Aokaxe, npumepa paau, [a Ce Huje KPeTao TOM
Op3vHOM MM fa je 6p3vHa KOjoM ce KpeTao 6Guna npunarofeHa cTawy nyTa.
ONTY)XeHN 3aTUM, Ha rN1aBHOM MpeTpecy AOoKaXe CBOje TBPAHe, U Cyhd MpuxBaTtu
TakBy ofbpaHy, anvu mnak aoHece ocyhyjyhy npecyay Hanasehu ga (ynpkoc Tome
LUTO Ce OKPMB/LEHWN KpPeTao 6p3vHOM npunarofjeHOM CTawby MyTa) OH "Huje ApXKao
noTpebHO oOACTOjake, na je 360r TOra npPoy3pokoBao Hecpehy”. MoryhHocT
[IOHOLLIeHa OBaKBe Mpecyfe AOBOAM Y NuTake npasa ofbpaHe. [la je OnTY>KeHW of,
MoyeTka 3Hao fa ra ONTYXXHMLA TepeTu 3a TO LWTO "Huje ApPXKAao NponucaHo
OfiCTOjarbe”, Ha TomMe 61 1 3aCHOBAO CBOjY 0AbpaHy, NOKyLLaBajyhin fa JoKaxe aa ce
KpeTao Ha MPOMWCHOj pa3fa/bMHKW, Aa je BO3WIO WUCMpe[ Hera Hariao ycropuio u
3aK0UMIo 1 T. c/l. Kako 0Ba YMkbeHMLA Y OMTY)KHULUM YONLWTe HUje 6una HaBeaeHa,
HUTU je TyXXunal, UCKOPUCTMO CBOje MpaBoO [fa M3MEeHW ONTY)KHWULY Y CKiagy ca
pesyntatuma [OKa3HOr MocTyrka, ofbpaHa HaBefeHY UWMHEeHWLY W Huje Morna
ocropasaTty, a Cy/ je YNpKoC TOMe Ha OCHOBY ke [OHeo ocyhyjyhy npecyay. Peu je y
OCHOBW 0 MOCTYyMakYy Koje A0BOAW Y NUTake KOHLENT ,,jefiHaKOCTM opy»Kja“.

[MocmaTpaHO ca TOr acrnekTa, YMHW Ce UCMPaBHUjOM MpuXBaTawe Teopuje
YMHEHMYHUX CKYMOBa KOja He [03BO/baBa HaBefeHe UMeHWYHe Moamdukaumje
Uvajyhn y Buay fa y HaBefeHUM NprYMeprMa YukbeHuLe 3a KOje je OKPUB/bEeHU
ornaiwleH KpMBMM HUCY 6usie cagpXxaHe y ONTY)KHOM akTy oBnalheHor Tyxuoua, Te
caMyM TWUM CYf U HWje MOrao OKPMB/LEHOI OrfacUTU KPUBWUM Yy MOrNeay WCTUX.
MehyTum, Teopuja uUMHEHWYHMX CKyrMoBa He faje 3aoBosbaBajyhu ofrosop vy
nornegy moryhHocTu gpyraumjer ytBphuBatba Hamepe U APYrux Cy6jeKTUBHUX

UMHEHMLA Of] CTPaHe Cy/a Y OJHOCY Ha UMHbEHNLIE CafipyKaHe Y ONTYXKHOM aKTy.

51 Mpecyaa OkpyxHor cyaa y Beorpagy Kok, 529/05 og 9.03. 2005. 1 npecya UeTBPTOr OMLTUHCKOT
cyna y beorpagy K. 828/01, og 26.07.2004. roguHe. bunTeH OKpy>KHor cyaa y beorpaay, 6p.
68/2005, cTp. 102-103.
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Monasehn of Tora fa Cyf OKPYB/LEHOT He MOXE OrflaCUTU KPUBUM 3a Apyry
BPCTY HaMepe Y OZIHOCY Ha OHY CaipXkaHy Y ONTY>KHOM akTy (Y3 u3ys3eTak cuTyaumje
Kaga je jeaHa BpPCTa Hamepe cagpxaHa y apyroj), Majuh cmatpa fa cyaosu rpetue
Kafa ONTY)XEHOr Kora TyXwu/al TepeTu 3a [pXKawe [pore pagu npogaje, y
He[oCTaTKy AoKasa fAa je fpora 6una HamereHa Npofaju ornawlasajy KpuBUM 3a
[pXarbe Apore pagn COMCTBeHe YrnoTpebe, jep Ce MO HErOBOM MULL/LEHY OBe [Be
Hamepe Yy3ajaMHO WCK/bY4yjy W He Hasase y OAHOCY LUMPEer U YXKer UYnkbeHU4HOr
ckyna. MehyTum, OHO LUTO Ce 3aHeMapyje Y 0BOM TyMauyeky jeCcTe UnkbeHunua aa cys
TUMe He Mpekopayyje ONTY)XXOY HUTK M3M1a3N U3 HEHUX YMHEHUYHUX OKBMPA, Beh
caMo0 npuxearta UMHmEeHWYHe HaBofe [Apyre cTpaHe. OfbpaHa ce Yy npakcy 4ecTo
no3mBa Ha TO [a npoHaheHa Apora Huje 6una HamerweHa Npoaaju (Kako je HaBeaeHo y
OMNTY)XHOM aKTy) Beh NMYHOj yrnoTpebu, f[a OKPWB/LEHW HUje MMao Hamepy pAa
owuTeheHor MLV X1BOTa, Beh Ja ra TELLKO TenecHo nospean u T. cn. ™

AHaNOrHO MapHMYHOM WK afBep3nja/IHOM MOCTYNKY Yy KOMe CBaka CTpaHKa
M3HOCKU CBOje YMHbeHMYHEe TBPAHE Ha OCHOBY KOJUX CyA MpoLewyje umju cy LoKasu
npeBarHynn, 1y KpUBMYHOM MOCTYMKY CYA MMa MOryhHOCT fa He NpuUXBaTu TBPAHE
TyXuoua (npumepa pagu fa je Hamepa OKpYB/beHOr 6una fa npoga apory), Beh ga
npuxeaTn TBPAHE OKPWUB/LEHOT (fa je Apora 6una HameweHa IMYHOj YrnoTpedu) u
[OHece npecyay y cknagy ca TvM. Kao LWTo je npumMeHa UHKBU3UTOPCKE Makcume
HenpuxBaT/bMBa Ca OBOI acrekTa, UCTO Tako je HernpuxBaT/bUB W NPUHLMN CTpore
BE3aHOCTW 3a ONTYXXOY jep OH He caMO Aa Huje y UHTepecy oabpaHe, Beh joj Hermpa
CBaku 3Hayaj y mocTynky. He Buau ce pasnor 360r Kora Cyj OKpVB/bEHOr Kora
TY)XWnaL, TEepeTu 3a [pXKare OMnojHe Apore y uu/by fa/be npojaje He 6w Morao
OrflaCUTU KPMBUM 3a [pXare OMojHe 4pore Y Lu/by COncTBeHe ynotpebe, NocebHO
aKo je oibpaHa TOKOM MOCTYMKa HaCcTojasia a JOoKaxe Aa apora Hnje buna HamereHa
npogaju Beh nMYHOj ynotpebu?! JegHo Moryhe objalltbere je ga 6u focnefHo
TyMauyehe CTPOore Be3aHOCTM Npecyae 1 oNTy»x6e Hanarano AoHoLLewe ocnobahajyhe
npecyfe ako Ty)Xunal, He ycne [a [OKaXe CBOje YMbeHUYHe TBpAHe (4a je gpora

6una HamerbeHa NpoAaju), na ce Ha MpPBY NOT/e MOXEe YUHUTU Aa je 0BO TyMauetse

152 11 Majuh Haoau fAa ce y BehMHM 0BUX CryYajeBa Of6paHa OKPUB/LEHVX 11 CBOAV Ha TBPAY Aa je
[pora Koja je Kof He npoHaheHa 6una HaMmerweHa He Npodaju, Beh CONCTBEHOM yXuBaky. M. Majuh
/2011/: 101.
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BULLIE Y MHTEPECY OKpMB/bEHOr. MefyyTuMm, fa nn je 6aww Tako? bruno 6u HeonpasaHO
ca acrekra OnLiTer nHTepeca Aa Cyj 0CnoboAn OKPUB/LEHOT KO KOra je mpoHallao
nona KunorpaMa MapuxyaHe jep TyXXunal, Huje AoKas3ao Aa je agpora 6una HameweHa
npoAajn nnun ga 0cnoboam OKPUB/LEHOT KOjU je XXPTBU HaHeOo TeLLIKE TeNecHe NoBpese
nyuarem 13 NULITO/bA jep TYXWnaL, Huje [oKa3ao YMULL/baj A ce owTeheHn nwm
XuBoTa. KOHUENT cTpore Be3aHOCTW 3a OMTY)XHWLY WHCNUpauujy npoHanasun vy
aflBep3njasiHOj Mpakcy W3 KOje je MHaye M Hayeno akKys3aTOpHOCTM MOHOBO
"pexabunnToBaHo” Yy €BPOKOHTUHEHTa/IHW MELLOBUTW CUCTEM, ain Ce 3aHemapyje
YMkbEeHMLA [a Y YMCTO afiBep3vjasiHOM MOAENY O MuTaky KpYBULE 04/1ydyje nopoTa
Koja He obpasnaxe CBOjy 04J/1yKY, a TELUKO je 1 nosepoBaTtn fa 6u navyka rnoportay
HaBefleH!M cuTyaumnjama foHena ocnobahajyhy npecyay.

Mpy pelaBarky NuTarba A03BO/bEHNX YMHEHUYHUX MOAUDMKaLMja Of CTpaHe
cyfda mopa ce nohu of, cBpxe camor OMTY>KHOT Hayesa v NpUHLUMNa Be3aHOCTH cyfa
3a ONTY)KOY, a OHa /IeXM YNpaBo Y 3alWTUTU MHTepeca OKPMB/LEHOr- OH MOpa 3HaTU
3a LWTa je ONTY>XKeH, Aa 6u 3Hao of 4era ga ce 6paHn! CXo4HO TOMe, MOrpPeLHo je
nocTynare npakca kafa ce OKPUB/LEHOI Or/iallaBa KpvBKM 3a UMEHULE KOje HUCY
Owne HaBefeHe Y ONTY)XHOM aKTy, Noj, U3roBOPOM [a Ce TUMe He OACTYNna Of npaBHe
KBaMhmKaumje paena. YTephuBare fAa Ccy ce ogpeheHe uukbeHWUUe oaurpane
Apyrayvje Hero LWITO TBPAW Tyxwunay je moryhe camo ako MOCTOjuU MHUUMjaTMBA
of6paHe y TOM npasLy, TayHWje ako ofgopaHa UCTMYe Aa je Aeno U3BPLUEHO Ha ApYru
HauvH, APYrum CPeLCcTBOM, Y APYro BpeMe, Ha APYrom MecTy, ca 4pyromMm HaMepoMm U
TOMe CnnMyHo. CynpoTHO MOCTynakwe 3Hauy npubavxaBambe WMHKBU3NTOPCKOM
MOAenNy, KOju je HeLTo "XyMaHn30BaH”, jep Ce OCTaje y OKBMpPMMA UCTOr fena Te ce
OKPUB/bEHN He MOXE OCYAMNTMN 3a TEXE AeN0 0f OHOra HaBefeHOr Y ONTYXXHULW, anu
Ce [OBOAM Y MUTaHe MPaBO OKPUB/LEHOI Ha 0A6paHy Koja Mo /orvumM CTBapu He
MOXe 61T [eN0TBOPHA aKo CyA MMa MOryhHOCT fa npecyfy 3acHyje Ha YnkbeHuLama
Koje yornwTe HUcy Oune HaBefeHe Y ONTY)KHOM akTy. CXO4HO TOMe, OBaKBe
YnHbeHNYHEe MoamdmKaumje cy moryhe jedMHO ako je ogbpaHa ycnena fa AOKaxe Aa
ofpeheHe UMHEHWULE HaBeeHe Y ONTYXXHULUWM HUCY TauyHe, [a Ce HUCY OAurpane Ha
HauMH Ha KOju TY)XXunaw, TBPAM WM je Nak TyXXual, NponycTno aa Hasefe ofpeheHe

peneBaHTHE YuMkbeHMLUe. Mpumepa pagn, ako je TyXwnal nponycTuo fAa HaBeae
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UMHEHULY AAa je OKPUB/bEHWM 6MO HamagHyT of CTpaHe XPTBe M fa je ybucTBo
N3BPLUEHO Y LUM/bY OTK/atbatba TaKBOI Hamafa, a ofbpaHa WCTakHE U [JOKaXe OBe
UMHbEHNLIE, CY/ HEMA HMUKaKBe NPenpeke [a 3ak/byuu Aa je Aeno U3BPLLIEHO Y HYXXHO]

oa6paxmn.>

5.5. NpaBHa NUTamwa N NPUHUMN UAEHTUTETA

Mpema 3aKOHCKOM ofpehewy Cyf je Be3aH YMEeHWYHUM OMUCOM ann He W’
MpaBHOM OLIEHOM fena, an YMHM ce fa Hajsehe nmoTellkohe y nornesy pellaBara
NMuTarba BE3aHOCTW Mpecyde 3a ONTYXO6Y npousnnase ynpaBo W3 Hepas/vKoBakba
YMHEHWYHOT M MPaBHOr. YTPKOC YeCTO mM3paxasaHO] "(hMn030(hCKOj” CKencun aa je

"UMHEHNYHO M NPaBHO Hemoryhe pa3ABojUTK”, "Aa Ce UMHEHUYHO NpeTana y npasBHo
a MPaBHO Y UMeHnYHo”,™>* 3a mpakTMyHe NoTpe6e y MOTNYHOCTU je MPUXBAT/LUB
KpUTEPMjYM NO KOME CY YMHEHULLE OHO LUTA Ce LeCHI0 UK Ce fellaBa y CTBapHOCTH,
61N0 y "Crnos/bHOM” 06jeKTUBHOM CBETY, OM10 Y NCUXN yUMHMOLA, [OK je NpPaBHO OHO
LITa je NponMcaHo NpPaBHOM HOPMOM. Y CKnafy ca TUM, CTpaHKe M3HOCE pas/imyunTe
UMHbEHMYHE TBPAHE, a Cy[ Ha OCHOBY pesy/nTaTa [OKasHOr nocTtynka ytephyje
UMHEHWNYHO CTakbe, TaYHMje OHO LUTa Ce AecWo y CTBapHOCTHW. MpaBHO NuTakbe ce, 3a
pasfMKy of Tora He pellasa AoKasnmMa, Beh CYACKMM TyMauyereM 3aKOHCKE HOpMe.
OppeheHa nuTarba [JOCTa CNOpHA Y Teopuju W nNpakcu, MNONyT [03BO/bEHMX
oAcTynawa Of OnTyKGe Yy nornegy creneHa Kpueuue, 00/MKa M3BpLUMALLTBA
(can3BpLUMNALLTBO, NOACTPEKABaHE, MOMarare 1 /1), CTeneHa uam Mase y n3BpLUeHy
fena (CBpLUEHO [eno-nokyLaj), Tpeba pelsasatu ynpaso nonasehu of pasnvke
n3Mehy YMHEHUYHOT W MPaBHOT.

Y nornegy MoryhHocTu ocyje 3a [eno U3BPLUEHO Ca Pas/IMyYUTUM CTEMEHOM

KpUBMLE Yy MOrneay OHOra HaBelgHOr Yy ONTY)XKHWLUM, OMeT ce fAajy pasinunTu

153 Tako ce 1 y npakcy NpaBUNHO UCTUYE fa ONTYX6a HWje NpeKopayeHa TUMe LUTO je Cyq Y M3peLy
ocyhyjyhe npecyge 3a KpMBMYHO Aeno ybucTsa onucy fena U3 OnTy)XXHULE [04A0 YMHEHNULE U3 KOJUX
npov3nnasu ga je onTyXXeHn 61o HanafHyT W fa je Aeno M3BPLUMO Y MPEKopayetby HYXXHe ofbpaHe.
(Mpecyna BpxosHor cypa Cpbuje, Kx.1 812/2004 o 06.10.2004. roamHe); Takohe, onTyx6a Huje
npekopayeHa TWMe LUTO je y W3peun MpBOCTEMEHE Mpecyfe OnUC Aena MpoLIMpeH HaBoherem
UMHbEHMLA KOje MpeLCcTaB/bajy TeLKo Bpehare ONTYXKEHOT M Hanaf Ha Hera of CTpaHe XPTBe Aena, a
3aTM [0 NpaBHO KBaM(MKoBao no ynaHy 48 K3 PC (ybucTBo Ha mMax), yMecTo Mo unaHy 47 ctas 1
uctor 3akoHa (youcteo) (Mpecyga BpxosHor cyfga Cpouje, Kx. 1 1634/2004 og 12.09.2005. roamHe).
' 0 Tome: G. Marshall /1990/: 447-460, L. Morawski /1999/: 461-473.



OAroBOPW. Y Npakcu AOMUHUPA CTaB Aa CY[, MOXe OKPUB/bEHOT Or/IaCUTU KPUBUM U
3a /lakwy 06/IMK KpWBULIE O, OHOr KOjW je HaBefeH Y OMTY)KHOM aKTy, LITO je Y
cKnagy ca AOMWHAHTHUM TymaueweM "Moryhux ofctynara of onTy>K6e y KopucT
okpuebeHor”.™>® Monasehn og kpuTeprjyma “nctor gena”’ M. Mpy6ulia nae 1 Kopak
fasbe TBpAehn fa cyn moxe yTBphvBaTV Aa je YyOUCTBO M3BPLUEHO Ca AVPEKTHUM
YMULL/bAjeM MaKo je Y OMTY)XXHWUM HaBefeHO [a je W3BPLUEHO Ca EBEHTYaTHUM
yMULLI/bajeM, NOof, YCNOBOM fa KBaM(UKaLyja fena Yy LIeMMHU 0cTaHe HemsmerbeHa. ™™
CynpotHo wemy M. Majuh oBa npaBuia Tymauu 3HATHO PECTPUKTUBHMU]E,
[03BO/baBajyhn camo pefykumje y nornegy ucte Kareropuvje (AMpekTaH/eBeHTyanaH
YMULL/bA] WM CBECHW/HECBECHW HexaT), aiu He W peaykuuje y cMucny
ymuLL/baj/HexaT. ™’

OCHOBHM Hecropasymu OBfe Npou3unnasn YynpaBo W3 Hepas/IMKoBaka
UMHEHWMYHOT W MpaBHOr! YNpKoC TOMe LWITO Ce YMULWI/bAj] W Hexar Hajuewwhe
CBpCTaBajy Y Cy6jeKTUBHE YMHEeHNLE MOMYT HaMepa, MOTUBA, UTL,., YMULLIbAj U HeXaT
HUCY YnkbeHunLe, Beh NpaBHe KaTeropuje, na caMum TUM TYXXMOYeBa OLeHa Aa je feno
N3BPLLEHO Ca YMULLI/bAJEM WM N3 HEXaTa HWM Ha KOju HauuH He Besyje cya. He moxe
Ce [oOKa3MBaTu [a je [eno M3BPLUEHO ca ymu/bajeM. Moxe ce [oKasusatu [a je
OKPVB/bEHN BMO UK HMje KO CBECTaH CBOr fena, Aa je 6uo nnn H1je 61o ceecTaH fa
MOXE Ja YYMHW [eNlo, [Aa je XTeo U3BpLUEHe Aena Uan Aa je NpUcTao Ha U3BpLUeHe
flena n T. CN., a Ha OCHOBY (He) [AoKasuBarwa OBUX UMHEHMLA CyAd AOHOCU MpaBHe
3aK/byyKe y nornefy creneHa kpvsuue. NMprvmMepa pagu, uvkbeHuue 6u bune fa je

OKPVIB/bEHW MyLA0 Y rna.y owTeheHe HaKOH LUTO je A06MO aHOHWMHE hoTorpadmje

%5 Tako, npvMepa paau OKPWB/LEHOT 3a KOra je y OMTY)XHWLM HaBeJeHo Aa je [4eno W3BpLIMO ca
OVIPEKTHUM  YMULL/BAjeM, CYL MOXEe OrflaCMTW KPMBMM 3a [EeN0 W3BPLIEHO Ca EeBEeHTYaSHUM
YMULL/BajeM UK M3 HexaTa. "TuMe LITO je MPBOCTENEHN CYy[ Y U3peKy Npecyae YHeo Aa je TeXu 06/mK
KPUBMYHOT fief1a HEMNpY>kaka NoMohy U3BPLUEHO C HEXATOM, YMECTO Ca YMULLIbajeM Kako je OKPYXXHM
jaBHM TYXXMnaL, HaBeo Y ONTY>KHULM, HWje npekopadeHa onTyXx6a 1 noBpeheH 00jeKTUBHN MAEHTUTET
nsmehy ontyxée n npecyge.” (Mpecyga BpxosHor Cypa Cp6uje, Kx.1 950/2008 og 22.5.2008.
roguHe).

1% M. Mpy6uLia /1960 a/: 609.

57 OBakBO pellere Takohe 06pasnaxe TEOPUjOM UMHEHWUHWUX CKyMoBa, ucTuyhn fga uamehy
yMULL/baja U HexaTa MocToju pasnnka y CMUC/Y BO/bE fAa Ce M3BPLUK AeN0, OHW Ce Halase y OgHOCUMa
UMHEHWNYHMX CKYMOBA KOjU Ce He Mpecelajy, na camvMm TWM Huje [03BO/bEHO OKPWB/LEHOT KOra
ONTY)KHMLA TEPETU Aa je MOCTynao ca yMULL/bajeM, OCYyAMTW 3a [EN0 U3BPLUEHO M3 HexaTa....JoK je
KOZ, eBeHTya/IHOr YMULLbaja ped 0 npucTajamy (a), KoL CBECHOr HexaTa je pey 0 HenpucTajawy (6)
Koje je 06eneXxeHo OnakuM Ap>Kamem aa Ao gena Hehe gohu nnu ga he ncto mohu 6UTH cnpeyeHo. M.
Majuh /2011/; 99.
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Ha Kojuma je owuTeheHa, herosa cyrnpyra, CHUM/beHa y KOMnpomutyjyhmm nosama ca
ApyrM MyLIKapueM. Ha OCHOBY 0BMX, 00jeKTMBHUX YMHbeHMLA, MOTY Ce YTBPAMTU
Cy6jeKTMBHE UYMHEeHNMLE U TO BO/bA [ja Ce OKPMB/bEHA /LN XKMBOTA (YMHbeHMLA Aa joj
je nyuaHo y rnaey) n MOTUB OKPUB/LEHOT (JbybomMopa). U Ty ce YMHEHUYHO CTarbe
3aBpLuaBa. Ha 0CHOBY 0BaKo YTBPHEHOr YNHEHNYHOT CTaka CyZ MOXe MpPOoLeHnTY aa
je Ko OKpuB/bLEHOr MocCTojania CBeCcT Aa he CBOjoM pafrOM OLTeheHy NUWnTK
XMBOTA M BO/bA fa je /MM XXMBOTA, YMMe CYy YTBPhHEeHW eneMeHTU AMPEKTHOr
yMULLbaja.

OKpuB/bEHW Ce TepeTn fa je nyuarwem M3 NyLKe AUWKNO XMBOTa nmue b
(BVpekTaH ymMuLLI/baj), anv Ce Ha rNaBHOM MPeTpecy YCTaHOBM [a je OKPUB/bEHU
CMy4yajHO onanno NyLuKoMm, 6e3 Hamepe da nvue b nuwmn xuneota (CBECHWU HeXar).
Majuh cmatpa fa ce y OBakBOM C/ly4ajy OKPUB/bEHM HE MOXEe OCYAWUTM 3a HEXaTHO
NALLIEHE XKMBOTA jep Ce MO HeMY OBLE He MOXe roBOPUTW HW O UCTOM [efly, HU O
nctom gorahajy.™® CnposegeHa [0 Kpaja, 0OBaKBa NOTMKa Hanarana 61 [AOHOLLEHE
ocnobahajyhe npecyge, jep TyXwunal, Huje AOKa3ao CBOjy onTyxoy! Mehytum, y
HaBefeHOM MpPUMepy akLeHaT Huje Ha ApyrauvjemM yTBphuBawy CTerneHa KpuBuLe
(ymywrsbaj/Hexat), Beh Ha gpyraunjem yTBphuBawy OA4JYYHUX umMkbeHuua. [oK je
TYXXWnay, y ONTY)XXHULM HaBeO Kao OfyYHY YMHEHULLY BO/bY Aa Ce owTeheHu nwm
XMBOTa KOja Ce [0oKa3yje NyuLawem K3 MyLUKe Ha Hera, ofgbpaHa je Ha cyhewy
oCnopvna OBY YMHEHULLY [OKa3aBLUN [a je OKPUB/bEHMW CTYYajHO UCMAaM0 U3 NYyLLKe
6e3 Bo/be Aa owTeheHor MK »xunBota. CaMum TUM U3 gpyraumnjer yTephuBarba Te
04J1y4He CY6jeKTUBHE YNHEHNLIE Be3aHe 3a BObHY e/IEMEHT YMULL/baja Mpousunsiase u
Apyraunjy NpasHM 3aKk/byduu, Kako Yy nornegy creneHa KpuBuUe, Tako Uy nornegy
npaBHe KBaM(PUKauuje fena, Te CyAay HuWTa He CTOjU Ha NYTYy Aa OKPUB/LEHOT
OrflaCi KpMBMM 3a HEXATHO /MLLUEHE XXWMBWUTA, YMPKOC TOMEe LUTO ra ONTYXXHULA
TepeTun 3a yOUCTBO M3BPLLEHO Ca YMULL/bajeM, UMajyhu y BUAY fa CyA HWje Be3aH 3a
npegsiore TyXwuoua y nornegy npasHe oLeHe Aena.

Ha nctn HaumH Tpeba nocMarpati 1 NuTake cayyeCHULLTBA, TauHuje ynore

OKPUBI/bEHOT Y U3BPLLEHY KPUBMYHOT Aena (4a /v je NocTynao Kao cav3BpLumnall,

158 CMpT nuua B Hamme 13a3BaHa je He HaMepHO HEero ClyyajHo, Ha NOTMYHO APYraunjyi HaunH n y
NoOTMAYHO APYrM OKO/THOCTMMA 0f, OHKX KOje je npeAcTaBmo Tyxxunay, M. Majuh /2011/: 101.
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nomaray, NoACTpeKay u T. CN) U CTagujyma U3BpLUEHa KprBMYHOT fena (CBPLUEHO
[eno-nokyuaj). MNpakca mMaxoM CTOjU Ha CTaHOBWULUTY [a je OKPWB/beHOr Moryhe
OCYAMTM 3a NakLIK, ah He 1 3a TeXMN 06/IMK cay4yeCHULITBA Of OHOI HaBefeHor Yy
ONTY)XXHOM aKTy,™ Maga HU Taj CTaB Huje jeanHCTBeH. Tako je Yy jeAHOj OAnyL
OKpy>Hor cyfa y beorpagy UCTakHYyTO Jja OKpPUB/LEHOT KOra OnTy)k6a TepeTun ja je
MOCTYNao Kao 13BpLUXAAL, CY, MOXe OrlaCUTW KPUBKM 3a Nomararbe:

Huje powno [0 npekopadewa ONTYKOe KOL KPUBMYHOTP Aena (hancuiukoBara
ncnpase Kaga cyqd Hahe fa Hema [oKasa Aa je BfaCHMK nacolla npenHaymo nacow
CTaB/batbeM (poTorpacuje Apyror nuua Koje ra je ynotpebusno 3a npenasak gp)kasHe

rpaHuue, Beh je camo macowl A4ao TOM APYrom ULy W TMe My CBECHO MOMOrao y

N3BpLLEHY KpUBUYHOT aena.'®

BpxoBHu cyn Cpbuje je 3ay3e0 CynpoTHO CTaHOBMLITE, cmaTpajyhu pa
OKPUB/bEHN MOXKe OUTW OrfalleH KpYBUM M 3a TeXW 06/IMK M3BPLUMIALLTBA Of, OHOTr
HaBeEeHOr Yy OMTY)XXHOM aKTy:

MoBpeae naeHTUTETa ONTYXKO6E HEMA HM Y 06jeKTUBHOM HU Y CYBjEKTUBHOM CMUCY

Kafa je je4HO nvue ONTY)KeHO fa je Aeno M3BPLUM/IO Kao cayyeCHUK (Y 6uio Kom

06/IMKYy Ccay4yeCHMLITBA KOjU MPOMMCYje 3aKOH), a OrfaleHO je KPUBUM Kao

causspLuMnaLl (M3BpLUKNALL Y UCTOM KPUBUYHOM Aeny, nm o6paTHo. ™™

CnunyHa cuTyaumja je 1 KoL MNOKyLlaja KPpMBUYHOr [ena, Te ce Y MNojeanHNM
og/lykama UCTUYe fa Cy[ He MOXXe OKPWB/LEHOr OCYAWUTW 3a CBPLUEHO KPUBWYHO
[leN0, ako je TyXwunay, Noaurao OnTY)KHMLY 3a MOKYLUaj U3BpLUeHa TOr KPMBUYHOT
fena.

"Kaga Ty)unal, NourHe onTy)XHWLY 3a NOKyLLaj U3BPLLUeHa KPUBUYHOT fIeNa, Cy/
he OKPUB/LEHOT OCYAMUTY 3a MOKyLUaj, 683 0631pa LUTO Y TOKY J0KA3HOr MOCTYMKa 1
Ha rNaBHOM MpeTpecy YTBPAM fa Ce paav O CBPLIEHOM a He O MOKYLLIaHOM
KPUBMYHOM feny, jep 61 y CynpoTHOM NMOBPEAVO UAEHTUTET onTyx6e 1 npecyge.” ®

3a ypauyH/bMBOCT Ce ca [pyre CTpaHe HaBoAM Aa:

19 0Bo Tymauere gatupa joww of "FPYBMLLMHMX NpaBUna’ Koju je paHrupao o6/nKe W3BpLLEHA MO
TEXWHW Ha Momarawe, rna rnojCcTpekasare, na W3BPLUMIALLTBO, WU MOCTaBMO MPaBWUIOo fa ONTYXXeHor
Kora OnTy>KHWLA TEPETM 3a flakLwn 06/IMK M3BPLUEHA CYL, He 61 MOrao oCyAuTH 3a Texu. MICTo Tako,
MCTULA0 je Aa KOA ONTY)KHMLE 3a MOKYLLUaj, CY4 He CMe yTBphuBaTL fa je OKPUB/LEHW AeN0 A0BPLUKO,
jep je nokywaj nakwv Bug KpmsuyHor gena. M. Mpy6uwa /1960 a/: 607.

1% Mpecyna OkpyxHor cyaa y Beorpagy, Kx. 374/05, og 7.03.2005. roauHe 1 Mpecyaa YeTspTor
onwTUHCKor cyaa 'y beorpaay, K. 410/04, of 2.12.2004. rogvHe.

181 Mpecyna BpxosHor cypga Cpbuje, K33. 20/02 , o 12.11.2003. roanHe, HasefeHo npema: M.
LLkynuh /2011/: 1004.

192 Mpecyna OkpyxHor cyaa y Beorpagy, Kx. 2821/06, og 22.02.2007. roavHe n npecyga Mpsor
ONWITUHCKOT cyaa y beorpaay, K. 6p. 859/06, og 6.06. 2006. roguHe, bunTeH OKpy>KHOr cyfa y
Beorpagy, 6p. 77/2008., 138.
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"Cy/1 H1je NOBPEANO NAEHTUTET ONTYX6€ 1 Npecy/ie Kaaa je y ONTYXKHULM HaBeAEeHO
[12 je OKPUB/LEHW AENO0 U3BPLUMO Y CTaky GUTHO CMarbeHe YpauyH/LUBOCTH, a Cyf Y
n3peLy npecy/e Hase/e fa je [eNo N3BPLLEHO Y CTarby ypauyHbuBocTn %

UnHn ce Ja v Teopuja M npakca OneT rpelle Kaga OBa NuTaka pellasajy y
KOHTEKCTY  Mpekopayerba  ONTYXHuUEe. CAMYHO  yMUWI/BAjy, HexaTy W
ypayyH/bUBOCTM, 06MUM  cayyecHMLWTBA (M3BPLUMNALITBO, CaM3BPLUMMALLTBO,
NOACTpeKaBabe, NoMararke UTA.) U CTeNeH U3BpLUEHa fena (CBPLUEHO AeN0-NOKYLLA))
CY NpaBHU NMOjMOBU, Te HUXOBO TyMaueHe 3aBUCK UCK/bYYMBO Of NPOLEHe cyaa. Y
ONTY)KHUUM Tpeba HaBeCTWM LITa je OKPWB/bEHM Yypaauo, Mpumepa pagu fa je
HaroBopuo nuue b aa on/bavkajy 6aHKy, Yekao ra y Konmma AOK je 0Baj BPLUMO
pa3bojHULITBO M Ha Kpajy Cy nogenvnu nneH. [a v je OKpUB/bEHN TUME [e10Ba0 Kao
NMOACTPEKay, Momaray WaM cam3BpluMnal, oOuewyje Cyd, Ha OCHOBY Tymaueha
3aKOHCKMX 0Apefdu LTa ce cMaTpa NOACTPeKaBakbeM, LUTa Ce CMaTpa nomarakbem a
LUTa CaM3BpLUNIALLTBOM M HUXOBOM NPUMEHOM Ha yTBpheHe YnkeHuLe. CTo Tako,
aKo Ty)Xunau, y ONTY)XKHULM HaBefe Aa je OKPUB/bEHWN MOKYLLAO Aa U3BPLUN KPUBUYHO
Aeno kpahe TMMe WTO je "y BO3MY jaBHOr caobpahaja M3 crnosballtber Liena cakoa
owiTeheHor n3ByKao (hyTpony ca AOKYMEHTMMA, Na MOLUTO je Npernefao cagpXxuHy u
BMAEO [Ja HeMa HOoBLUA CTaBMO je Y Llen Apyror nyTHMKa Yy BO3WNy”, Cyd MOXe
OrNacuT OKPUB/LEHOT KPMBUM 3a CBPLLEHO KPMBMYHO [eN0 Kpahe, ako cmatpa ga ce
Ha OCHOBY OBaKO YTBPHEHOr UMHEHWYHOr CTarba pagu O CBPLUEHOM fAeny, a He 0

nokyLuajy.*®*

183 peiierse OkpyKHOT cyaa y Beorpagy Kx. 404/09 og 19.2.2009. v npecysa MpBor onwTUHCKOr
cyna y beorpagy K.1809/08 og 12.12.2008. roguHe, bunteH OKpy>KHor cyaa y beorpagy, 6p.
79/2009, 118.

164y KoHKpeTHOM cnyuajy cyj je AoHeo ocnobahajyhy npecyay, Hanasehu Aa je KpUBUYHO Aeno Kpahe
CBPLLIEHO, a KaKo ONTY>KHWLA TEPETW OKPUB/LEHOT 3a MOKYLLIAj] KPUBUYHOT Aefa, CyA 61 npekopauno
UCTY JOHOLLEHEM OCYy/e 3a CBPLUEHO Aeno. VIHTepecaHTHO je Aa y camoj Mpecyam cyg npysHaje ja je
MpOoLIeHa fa /n je pey O CBPLUEHOM WM MOKYLIAHOM AeNly MpaBHa a He YMHbeHNYHa oueHa HaBogehn aa
je "3a NpaBHy OLeHy [a /1N je KPUBUYHO [ieN10 CBPLLEHO WK OCTa/10 Y MOKYLLAjy BUTHO je aa je
nocneAmua KOHKPETHOT KPUBMYHOT fefia HacTynu/ia uam He” a unak goHocm ocnobahajyhy npecygy
Hanasehu ga 6v y cynpoTHOM ONTY>KHMLA 6una npekopadeHa (Mpecyaa OKpy>cHor cyga y beorpagy
K>x.585/05 og 14. mapTa 2005. 1 npecyga Mpeor onwTnHCKor cyaa 'y beorpagy K. 1688/04 og 3.
neuemobpa 2004. rognHe) bunTeH OKpy>KkHor cyaa y beorpagy, 6p. 68/2005, 85.
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5.6. MpaKTU4He CMePHKLE 3a peLlaBatbe NTakba NAeHTUTETA NPecye 1

onTy>x6e

Kopg peluaBara NuTarwa 06jeKTUBHOI UAEHTUTETA NPECYAe U ONTYXK6e Hajnpe
Tpeba nohu of, pa3MKoBara YNHEHUYHOT 1 NpaBHor, 6yayhn aa cam 3aKOoH Hanaxe
[ia Cy[ Huje Be3aH 3a "npaBHYy OUeHy fena” faTy of CTpaHe Tyxwuoua. Kog osor
pasnnkKoBara Tpeba MmaTy Ha ymy Aa "npaBHa OueHa Aena” He nojpasymeBa Camo
HeroBy npaBHY KBasMukaunjy, Beh nogpasymeBa HeBe3aHOCT Cyfa 3a CTpaHauke
npegnore y nornegy Tymayewa CBUX MpaBHUX ofpefabda v Kateropuja, No Ctapom,
[06pO NO3HATOM NpUHLMMY lura novit curia.®® Ha cTpaHkama je fa usHecy v gokaxy
CBOje umMbeHnuHe TBpAme,'® a Ha cydy je [a YTBPAM UMHEHWYHO CTakme W TaKo
YTBPHEHO UMHEHUYHO CTamwe MoABefe NOoA 3aKoHCcKe opapedde. CXOAHO TOMe,
YMHEHNYHO CTame Ce 3aBpLlaBa Ha OHOMe LUTa Ce [ecusio y CTBapHOCTWU, 6uno y
"CMO/bHOM CBETY” 6U/I0 Yy MCUXMN ONTYXKEHOT, JOK CBe OCTasle NMpoueHe y cMuUcny aa
NN Tako YTBPHEHO UMHEHWMYHO CTake MNpeAcTaB/ba NomMarake, MoACTPeKaBame,
MOKYLUAHO WAN CBPLUEHO [eNo, OGUTHO CMareHY YpayyH/bUBOCT, €BEHTYasHU
yMULL/bA] WAWM CBECHWM HexaT W T. CN., NPeAcTaB/bajy MpaBHe MpPOLeEHe Koje
MCK/bYYMBO 3aBUCE Of, CyAa, HEroBor Tymayera 3aKOHCKMX ofpefou v nopsohera
YTBPHEHOr YMHEHMYHOTr CTakba nof Te oapenbe. Mimajyhu 10 y BMAY, TEOPUjCKN 1
MPaKTUYHO CMOpHe CUTyauuje y nornedy Tora fa nm je onTyxba npekopaveHa ako

CY/i OKPUBILEHOT OF/lacyi KPUBKM 3a pyraumnjy 061K KpUBMLE UK ApYyraumnju 061mMK

165 3KIM/2001 Kao 1 CBY paHUju 3aKOHM O KPUBMYHOM MOCTYMKY NPaBUAM Cy jacHy pasnuky usmehy
npasHe oueHe aena (4n. 351 cT. 2) 1 NpasHe KBanugukaumje gena (4n. 382, un. 561 ct. 3). ok npasHa
KBanMhuKaLmja noapasymeBa caMo KBaM(rKoBarbe Aenay CMUCY MaTepujasiHO NPaBHUX NPOMuCa,
npaBHa OLEHa je LUMPK Nojam Koju noapasymeBa HEBE3aHOCT Cyfa 3a NpaBHe npegsore Tyxuoua. Y
TOM CMUC/TY Ce 1 6110 NPONMCaHO Aa CYA HWje Be3aH 3a Npeg/iore Ty>Kuoua y nornefy npasHe oueHe
pena (un. 351 c1. 2). 3KIM/2011 He npaBu OBY pa3nnKy, Beh roBopy camo 0 NpaBHOj KBaMhuKalmju,
nponucyjyhun ga cya Huje Be3aH 3a Npeasiore TyXxuoua y nornegy npasHe Keanugukauumje gena (4n.
420 cT. 2). BepoBaTHO fAa je pey 0 TepMUHOMOLLIKOj OMaLLLy, jep 61 CynpOTHO Tymadere 3Ha4no0 aa
Ce y/iora ayTopuTaTMBHOI TyMaya npaBHUX Nponuca ca cyja NpemeLLTa Ha TY)XXnoLa, Koju v npe
rNaBHOr NpeTpeca Mopa YTBPAWUTMW Aa K je Aen0 U3BPLLEHO Y YpauyH/bUBOM CTatby, Ca YMULL/bajeMm,
[a N1 je pey 0 MOKYyLLajy UnuW CBPLLEHOM feny, MoMarakwy Unv NoACTPeKaBawy v ¢/, a "jeaunHo” My je
[03BO/BEHO 12 MOFPeLLN Y MPOLEHN KOje je KPMBUYHO [eno 1M3BpLUEHO?!

1% ako je TepeT JoKa3MBarba y KPUBUYHOM NOCTYMKY YBEK Ha TYXMOLY 1 0a6paHa MMa 0Baj Teper,
TayHUje MHTEPEC LOKa3MBatba YMHEHNLA KOje joj uay Y MpWAaor, Kao LUTO je PeLymo YnkbeHnLa fa ce y
BpeMe 13BpLLEHa KPUBMYHOT fiena Hanasunna Ha Apyrom Mecty (T3B. ofbpaHa annbujem), fa je
yobuMCTBY NPETXOAMO Hanag of cTpaHe owTteheHor (Hy)XHa o4bpaHa), Aa Huje umana Hamepy ga
OLTEeReHOr ILLIN XMBOTA U Cl.
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yyewha y mM3BpLUEY fena Yy OAHOCY Ha OHaj HaBefeH OMTY)XXHMM aKkTOM, MocTajy
becnpefMeTHe ako Ce 3Ha Aa CYA HWje Be3aH 3a NpasBHY OLeHY fena fAaTy o[ CTpaHe
TyXwuoua. Ha cyay je fa Ha 0CHOBY YTBpheHOr YHeHUYHOT CTakba MPOLEeHN [a in ce
paguno O CBPLUEHOM [efly WAM MOoKyLajy, nomMarawy WAn Ccan3BpLiMnallTBy,
YMULL/BAjY WK HEXaTY W NPeanosn Tyxuoua (Kao 1 ofbpaHe) y TOM CMepy HUCY HU
0f, KakBOr 3Hayaja. OBa MnuTaka He MOTy Ce pellaBaTh Y KOHTEKCTY WAEHTUTETa
npecyge n ontyxoée, nMajyhu y Buay Aa ce 3axTeB 3a ULEHTUTETOM O4HOCK CamMo Ha
UMHbEHMYHE, He W Ha npaBHe npegnore. Cyp je HavMe Be3aH CaMO UMHEHUYHUM
CTarbeM HaBefeHUM Y OMNTY)KHOM aKTy, YAHEHUYHUM OMUCOM [ena.

HakoH ofpehera ga ce "4YnMHEHUYHUM OMMCOM” cMaTpa camO OHO LTa je
TY)XXWNaL, HaBeo fa ce 4ecuo Y CTBapHOCTM, HEOMXOAHO je OAPeAUTM Y KOjoj je mepu
cyf oBnawheH ga oACTYNN Of Tako "NPeasioXXeHor” YibeHUYHOr CTakba y CKagy ca
pe3yntatuma LoKasHOr nocTynka. Kof pelsasara OBOI MuTarwa NPBEHCTBEHO Tpeba
nohun of LM/bHOr TymMayerba 3aKOHCKe ofpefbe Koja npeasuha fa ce "mpecyna Moxe
OIHOCUTW CamMO Ha /Le KOoje je OMTY)KEHO M camMO Ha fefio Koje je npegmeT
onTy6e”. Mako je3anuko Tymadewe OBe ofpefde Aaje OCHOBa 3a TBPAwY fda je
CYLWUTUHA Aa ce pagu O "UCTOM Aeny”, Teopuja Apyror Aena LUMPOKO MPUCYTHA Yy
npakcu He y40BO/baBa Ha Haj60/bu HAYMH CaMOM CMUC/TY OBe ofpesode.

3axTeB 3a UMHEHWYHUM WAEHTUTETOM je YBeAeH MPBEHCTBEHO Y LM/bY
3alUTUTE MHTEpPeca OKPUB/LEHOT U HeroBe ofbpaHe. OKPUB/bEHN MOpaA 3HATU Koje My
Ce UMHEHULIe CTaB/bajy Ha TepeT, Kako 6u Te UCTe YMHeHWLEe Morao Ja ocriopasa.
MprMepa pagu, ako My Ce OMTYXXHULOM CTaBM Ha TepeT fa je "Kao B/IaCHUK
npegyseha Apxao Hefo3BO/beHE HOBYaHe (HOHAOBE”, OKPWMB/bEHM he npunpemaru
CBOjy o4bpaHy Yy CKnady ca TMM, MoKyLlaBajyhm aa AoKaxe Aa Huje ApXKao HUKaKBe
HOBYaHe (hOHZOBe, UM NaK Aa je npoHaheHW HoBal, pe3ynTar L03BO/bEHE W flerasiHe
npogaje. Mehytum, oBakBa of6paHa ocTaje becripegmeTHa ako ra cyf Yrnpkoc Tome
WTO YTBPAU & HUKAKBUX HeL03BO/bEHMX HOBYAHMX (POHAOBA Huje Gmo, ornacu
KpMBUM [a je Ap>Xao "Hef03BO/beHe POOHe ()OHAO0BE - UTANIMjaHCKY U KMHECKY poby-
fieumnje urpavke 6e3 nerasHor Nopekna HaMmereHe fasboj npogaju”. Mako je oBae pey
0 "vcToM feny” (pagu ce 0 Apyroj, antepHaTMBHO MpefBuheHOj pafdrbi U3BpPLLEHA),

Ma ce MOXe TymMauuTh Aa OCyfa Huje Ha LUTETY OKPUB/LEHOT, MPaBO Ha OAGpPaHY je
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noBpefeHo jep OKPMB/LEHOM HMje OCTaB/beHa MOryhHOCT fa ocrnopasa peuvmo fa cy
[leunje nrpadke 6use neranHor nopekna, ga HUCY bune HamerweHe 4asboj NPoAaju u T.
cn.’®  Teopuja uMmbEHWYHMX CKynmoBa 64 ChpevyaBana OBakBe oOCyde, aau
MHCUCTUpajyhn Ha ToMe Aa ce npecyfa MOXe OLHOCUTM CaMO Ha OHE YMkbeHWULe
HaBefleHe Yy OMTY)XHOM akTy, OBa Teopuja 3aHemapyje OKO/IHOCT fJa Yy cactaB
"UMHEHNYHOI CKyMa" YTBPfHEHOr 0f CTpaHe Cyfa, Mopef YMHeHULa Koje je HaBeo
TY)XXunay, mMory yhm n OHe YMkbeHULE Koje je ogbpaHa ucTuuana TOKOM MOCTYMKa,
npumepa paau Aa Hamepa OKPUB/LEHOT HUje Buna aa npoaaje, Beh aa KOPUCTU ONOjHY
Apory, fa je NNLLEHE XNBOTa pe3ynTar NPeTXo4HOr Hanasa of, CTpaHe owTeheHor u
Ch.

Wmajyhm To y BUAy, NuTarbe 06jeKTUBHOI MAEHTUTETA Npecyge u onTyxb6e
Tpeba peLuaBaTyi NPBEHCTBEHO U3 acrnekTa npasa Ha 0406paHy, 360r Kora ce yocTasoMm
3aXTeB 3a OBUM WAEHTUTETOM W MOCTaB/ba. Y CKNagy ca TUM, Of "MpeasioXeHor”
UNHEHNYHOT CTama (HaBeLEHOM Y OMTY)XXHOM aKTy), MOXe Ce OACTYNUTH:

Y CcMUCNY HefOKa3uBatba HEKE Of UMHEHWUUA, LTO pesyntupa "6naxum”
UNHEHNYHUM OMUCOM Y MPECYAN Of, OHOT HaBefeHOr Y ONTYXXHUUM (LA OKPUB/LEHW
HUje NprbaBMo MMOBMHCKY KOpUCT Yy n3Hocy og 100.000 seh 50.000 anHapa, ga Huje
6vno ynotpebe cuie NpPUANKOM Kpahe, na ce camvM TUM He paau O pas3bojHULLITBY
Beh 0 kpahu, utg.)

Y cmucny gofaTHOr yTBphrBarka 0f CTpaHe CyAa HeKMX UYMHeHULa Koje HUCy
HaBefieHe Yy ONTY)X6M a KOje je OKPMB/LEHW MCTakao Yy MOCTYNKY (ga je youcrey
MPeTXOAMO NMPOTMBNPaBaH Hanag of CTpaHe owTeheHor, fa je OKPUB/bEHU BUO Yy

CTatby jake pa3fpakeHOCTW M3a3BaHe HanagoM u T. Cn.)

167y KOHKPETHOM Cny4ajy NpBOCTENEHN Cyf je A0oHeo ocyhyjyhy npecyay, a ApyrocteneHu cyq je
Hallao fja naeHTUTET Huje NoBpeheH jep ce paay 0 anTepHaTMBHO NOCTaB/LEHVM paftbama M3BpLUEHa
Kog, 3noynoTtpebe oBnawhera y npuepean u3 un. 238 c1. 1 K3., nog obpasnoxerem ga ,.kaga je
3aKOHOfaBal, Kao pajwy M3BpLUEHa KPUBWMYHOT [ena MOCTaBMO BULLE alTEPHATUBHUX paftu, na
OKPVB/BEHOM OMTY)XXKHMLIOM Oyfe CTaB/beHa Ha TEPeT jeAHa O afTepPHATUBHO MOCTAB/bEHNX pafry, a
CYf YTBPAM Ja Ce pagu O Apyroj aiTepHaTMBHO MOCTaB/bEHO]j padrbW, HWje noBpeheH UAEeHTUTET
onTy>be W Mpecyde Kafa CyfA OKPUB/LEHOr OCYAM 3a APYry aiTepHaTVBHO MOCTaB/beHY pagtby."
(Mpecyna OkpyxHor cyaa y beorpagy Kx. 357/07 of 6.03.2007. n Mpecypa Opyror onwTUHCKOr
cyna y beorpagy K. 1261/02 op 12.09.2006. roguHe) Bunten Okpy>kHor cyfa y beorpagy, 6p.
76/2007, 131-132.
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Y cmucny gpyrauvjer ytephuBarba UYMHEHWNLA HaBEAEHUX Y OMTYXHULUW NOS,
YC/OBOM [ia Ce 0bpaHa Ha tbUX no3usana (4a OKpUB/bEHW HUje Xeneo fa owTteheHor
AWK XnBoTa Beh fa ra Tewko TenecHO MoBpeAun, fa My Hamepa Huje 6una ga
npogaje seh fa NMMYHO KOPUCTK OMOjHY APOrY, W CN), UK Aa je cyd, YBU4oM Yy crnuce
"NMOCYyMHa0” y HMXO0BO MOCTOjake, Na UX je Yy Lu/by "CBecTpaHOr pacnpas/batba
npegmeTa’ yTBPHMBAO M MUMO CTPaHauKe NHULMjaTMBe y Tom npasy.

Mako ce MOryhHoCT orfawaBarba OKPUB/LEHOT KPUBUM 33 YMHbEeHWULE KOje
HUCY Oune HaBefeHe Yy OMTY)XXHOM aKTy HEpeTKO npaBAa No3vBakbeM Ha Hayeno
NCTUHE N BYXKHOCT Cyfa fia YTBPAM UCTY, NUTarE je fa N Ce L0 "UCTUHE” [0/1a3M aKo
Ce [ipyroj CTpaHu, "JIMYHO YMELLaHOj Y Lieo Cyyaj” He 0cTaBu MOryhHOCT [a u3Hece
cBoje Buhere Lene ctBapu. oped Tora, He cMe ce ryéuTn u3 Buaa HU MoryhHocT
TYXuUoua fa A0 Kpaja rnaBHOr mpeTpeca U3MeHW CBOjy OMTY)XKHULY Y CKiagy ca
pe3yntatuma [OKa3HOr NOCTynKa, na ce He BMAWM HWU jefaH pas/or 3awTto 6u cyq
npeysnumao ynory Tyxuoua M [LOBOAMO Y NuUTake Mnpasa 0AbpaHe, ornallaBarbem
OKPVIB/LEHOT KPVBMM 33 YMHbEeHNULE KOje HUCY HaBedeHe Y OMTY)XHOM akTy. CX04HO
TOME, MaKo je TeLLKO MoCTaBMTK "MarnyHy opmMyny” 3a peLlaBare KOMMINKOBaHOT
npouecHor npob6sema wAeHTMTETA ONTY)XO6e W npecyfe, Yy pellasawy O0BOr
CBaKOAHEBHOI NuTarba Npakca ce Mopa PyKOBOAWTU Ca [jBa OCHOBHa KpUTepujyma:

Hajnpe ce mopa umatu y Bugy pasnvka usmehy 4mkbeHUYHOr 1 NpasBHor, a 'y
CKMafy ca TUM HeBe3aHOCT He CaMO 3a MpaBHY KBa/IM(MKaLMjy fena faTy of CTpaHe
TyXwuoua Beh 1 cBe Apyre npaBHe OLEHE Yy CMUCY [a /X je pey O MOKyLuajy Wu
CBPLUEHOM [enly, YMULL/bajy WM HexaTy, NMOACTPeKasary WM romaraky u T. Ch.
Cyf je Be3aH UMHEHNUYHUM OMNUCOM [efa, a Herosa rnpasHa OLeHa TOr YnMkeHUYHOr
onuca MoXe OGUTKU pyradvja o Ty>XuoyeBe, 6e3 OMUN0 KakBe 3aKOHCKe 06aBe3e [a
Oy/ie NOBO/bHMja MO OMTYXKEHOT.

Y cepy YMHEHMYHON, 33 PasNMKy Of TOra, OCHOBHM PYKOBOLHMW MPUHLMN
npakce Tpeba ga 6yae pa3nor NocTojaka 0B 0fpeade a TO je MpaBO OKPUBILEHOT Ha
0/[16paHy 0HOCHO OCMOpPaBHE YNHEHNYHUX TBPAHM KOje My Ce CTaB/bajy Ha TepeT. Y
CK/1agy ca TMM OKPUB/bEHN MOXE OUTW OrfaLleH KPUBUM Kako 3a OHe YMHEeHNULE Koje

je TyXwunaw, HaBeo y ONTY>XXHOM aKTy 1 YCMeo Aa [OKaXKe Ha rNaBHOM MpeTpecy, Tako

1%8 O 0BOj MOryhHOCTY ONLLMPHUje Y fieNy Koju ce 6aBy TepeToM fJoKasnBarba Ha cTp. 106-145.
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M 3a OHe Koje je oabpaHa MCTakfia y TOKY MOCTYMNKa, a Koje ce pasfinKyjy 0of
TY)XnoyeBor "Bufera cTBapn”. NonasHa Tayka cyga je YUNHeHUYHO CTake HaBeaeHo Y
ONTY)XHOM aKTy KOje Ce MOXe MekaTu y CK/agy ca pesynratvma rnaBHoOr npeTpeca,
aJin caMo Y3 CTpaHayke MHTepBeHLMje Yy TOM cMepy. 360r Tora Ty)XXunay, 1 nMa npaso
[ia [0 Kpaja rnaBHOr NpeTpeca M3MEeHW W JOMYHW CBOjy ONTYXKHULLY, a oabpaHa ca
[pyre CTpaHe MMa MpaBO fa MUCTWUYe [a Ce HEKe UMHEHWULIE KOje TyXKunal, HaBoau
YOnLiTe HUCY fecune, fa cy 6une npoy3poKoBaHe HEKUM APYrMM YnkeHMULama Koje
TY)XXMnaL, YOnLiTe HUje UCTakao Uau Aa cy ce Aecuse Ha Apyrv HaumH of, OHora Kako
HaBogn Tyxkwunay. CBakOo Ja/ba CaMOVMHWUUMjATVMBHA WHTepBeHUMja cyda Yy
"UMHEHNYHO CTake” N OrfallaBatbe OKPUB/BEHOT KPUBMM 33 UWHEHWLE KOje My
YONLUTE HUCY 6une CTaB/beHE Ha TepeT, 6e3 063Mpa LUTO Hau3rnesd Huje "Ha LWTeTy

OKPWB/LEHOT”, JOBOAN Y NUTaHE HEFOBO OCHOBHO MPaBo Y MOCTYMKY.
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6. YTBPBhMBAHKE UAHEHVUA Y CYACKOM MNMOCTYTIKY

YTBPAUTM HEKY YMHEHULY 3Ha4M MUCNUTATM fa /IM OHa MOCTOjU UM je
nocTojana. HecrnopHo je fga ce unkbeHuLe yTBphYjy Ha OCHOBY f[0OKasa U U3 Apyrunx
YyTBpNEHUX uunkbeHuua (MHAMUMjA), annm Ce pas/IMuMTX  MPOLECHU CUCTEMU W
pas3nunT MOAENV MOCTYMNKa pas/vKyjy Yy Mornedy Tora Ha KOju HauvH cyfg
MPUKYN/ba YnkbeHNYHY rpafy 3a 04/1y4nBamse, Koje je UntkbeHuLe NoTpebHo YyTBPAUTH
Y UWbY [OHOLUEHA OfNYKE, KOIMKK je CTeNeH yBeperba noTpebaH fa bu ce YnkweHunua
cmatpasia yTBpheHOM, MOXe /N Ce yBepewe Kao TakBO YOMLWTe rpagupartu, Ko
NMPUKyrn/ba M W3BOAM [OKase, Ha KOMe je TepeT [oKa3vBawa W LTa Taj TepeT
noapasymesa, Ko yTBphyje a KO AoKa3syje YMHeHULE, KOje Ce UnHbeHNLLE He [oKa3yjy,
KOju Ce [oKas3u CMejy KOPUCTUTK Y MOCTYNKYy W T. ci. Oncer unkeHnua Koje he ce
yTBphHMBaTK, HA4YMH Ha Koju he ce yTBphMBaTK 1 yriore NPOLLECHUX CybjeKarta y cBeMy
TOMe, MO MpaBW/y Ce LOBOLE Y Be3y Ca MUCTPaXKHOM MakCMMOM W3PaXKEHOM KpPO3
Hayeno ytephuBawa MaTepujasiHe uCTUHe. OBO HAYeno Yecto ce y3uMa U Kao
KpUTepmnjym pasrpaHuyerba eBpO-KOHTUHEHTA/IHOT MELLOBUTOr MOCTYNKa, Y KOME je
CYL LYXXaH [a UCTUHWUTO W NOTMYHO YTBPAM CBE MPaBHO PE/ieBaHTHE UMHEHULE U
aABep3vjasIHOr  WIM  CTpPaHauykor  MOCTYNKa, 3acTyrn/beHOM Yy  [p)KaBama
aHr10aMepuyYKor npaBHOr noApydja y KOMe Cy CTpaHke Te Koje AOMUHMPajY

[IOKa3HUM NocTynKom.**

1%9 Pasnuke y NpoLECHIM MOZENMA HEPETKO Ce 06jalltbaBajy 1 MONTUUKO-MAE0NOLIKMM (haKTopuMa,
YNOroM [ip>XaBe y 0apefeHOM ApYLUTBY M HeHUM OAHOCHOM Npema nojeauHuy. OCHOBHM npasal|
nogene npasu ce N3MeRy aHrI0amMepUHKNX CUCTEMA 3aCHOBAHWNX Ha MAEONOTNjW KNacu4HOT
NOAMTNYKOT Nnbepann3ma 1 eBPOKOHTUHEHTA/THOT MOAENa Ca UAEjOM jake, LLleHTpasM30BaHe ApXKase-
3alUTUTHUKA Yuja je AY>KHOCT "fa 6pMHe 0 CBMM CBOjUM rpahaHmnma”. Y Be3u ca TvM, no3HaTta je
Jamallkvma nogena Ha akTUBUCTUYKY W PEaKTUBHY ApXKaByY W XujepapXmjcKi U NapuTeTHWU Mogen
[p>XaBHe BNacTW. Y aKTMBUCTMYKO]j ApPXKaBU KOja perynuiue XX1BOT CBOjMX rpahaHa, ynpasba
APYLITBOM W BOAW Fa 'y ogpeheHOM CMepy, L/b NpaBOCYAHE AeNaTHOCTY je u3mehy ocTtanor
OCTBapetbe ApXKaBHE MOMMTUKE. Y PeaKTUBHOj ApXKaBW Koja Tpeba camo Aa 0Curypa paBHOTEXY Y
JPYLITBY 1 Aa NPYXXW OKBMP 3a APYLUTBEHO camoypehietbe 1 MHAMBMAYANHO caMooapehere, cBpxa
npasocyha je pellaBare cropoBa Mefly rpafaHnma. AKTMBUCTUYKA ApKaBa 3aXTeBa [a Ce UntbeHNLE
TayHO YTBPAE, jep je HUX0BO MCTUHNUTO YTBpHMBatbe NPELYCNOB 3a CNPOBONeHe APXKaBHE NOMUTUKE
M3paXkeHe y MaTepujanHO NpPaBHMM MponucKma. PeakTMBHa ApyKaBa, Koja akLepHaT cTaB/ba Ha
CTpaHauky ayTOHOMMW]jy, He 403BO/baBa Aa Ce UnkbeHMULE YTPBPHYjY MUMO ayTOHOMMje CTpaHaKa- ako
OKPUWB/LEHW He 0cropaBa oapeheHe YnkbeHNLE HeMa Hit NOTpe6e 3a kUX0BUM YTBphMBabeM. Bugu:
M. Damaska /1986/: Faces of Justice and State Authority, New Haven.
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6.1. O yTBphUBamy 1 foKas3nBaky YMHeHMLA

Ha camom no4yeTKy nNoTpe6Ho je pasjacHUTU oapefeHe TEPMUHOMOLLKE HejacHohe
y nornegy wspasa yTBphuBawe W [OKa3uBakbe UuMkbeHMua. [locTojawe  Wnu
HerocTojarwe ofpeheHe YmkbeHMLEe YTBpPhyje ce nyTem fokasa, na BehuHa aytopa o
UMkbeHMLAMa rOBOPM Kao O MpefMeTy [OKas3vBara, a MOjMOBU [OKasuBarbe W
yTBphHMBatbE UNkbEHMULA Ce Y3uMajy Kao cuHoHummn. ™ Bayer n Mpy6uiua cy TBpanam
fa je Y KPUBUYHOM TMOCTYMKY MpaBuHWje roBOPUTM O YTBphMBawy Hero o
[0Ka3nBamy YmkbeHuLa, cMatpajyhu fa AoKasmBare HUje jefJMHN HauMH Ha Koju ce
YnrbeHuLe casHajy.’™

OBO pa3NNKOBarEe je OCHOBAHO, a/in U3 APYror pas/ora- K/by4yHa pasnmka nusmehy
yTBphMBatba M [0Ka3nBara YukbeHuUa NeXxun y cnefehem: Aokasyje ce Aa HeWwTo
MOCTOjX WX He NOCTOjuU, Nonasn ce og oapeheHnx NPeTnocTaBkn, 40K je yTBphuBare
BPELHOCHO HeyTpa/iHuje M MofApasymeBa HEMNpuCTPacHO MCMUTUBaHE [a /N HewwTo
nocToju unn He.'™ Ctora je npaBunHo pehu ga cTpaHke [OKasyjy CBOje UMHEHUUHE
TBPAHE, JOK je CY[ Taj KOju KOHayHO yTBphyje untbeHuLe. Mpumepa pagu, CNopHO je
fa v je niue A 610 NPUMCYTHO Ha MecTy gorahaja y Bpeme M3BpLUeHa KPUBUYHOT
Aena. Tyxunay, TBpAU fa je TO nnue 6uno TaMo U To he HacTojaTy fa fLOoKaxXKe nyTem
CBefjOKa WM HEKUX MaTepujalHUX TparoBa Koju OM yKasvBa/iM Ha HEroBO
npucycTBo. [pyra cTpaHa, OKPWB/bEHW, TBPAW Aa fmue A Huje 6UN0 MPUCYTHO,
HacTojahe TO Takohe [a AoKaxe NMyTem CBeAOKa KOju Cy ra BULEN Ha HEKOM JpYroMm

MecTy. Obe CTpaHe HaCTOjU Aa [OKaXe CBOje UMHEeHWUHE TBPAHe, a Cyf Ha Kpajy

10'\M. NoneHu, /1933/: Teopuja CyACKOr KPUBMUYHOT MOCTYMKa 3a KpasbeBuHy Jyrocnasujy, Georpag,
156, b. Mapkosuh /1937/:, 288., T. Bacubesuh /1981/: 295.

71y cknagy ca CBOjoM MOAENOM WU3BOpa Ca3Harba Ha 0Kase 1 BNacTUTO onaxarse, Bayer je nctuuao
[a Cy[ He Ca3Haje YMHEeHNLE NCK/bYYMBO Ha OCHOBY A0Kasa Beh 1 BNaCTUTUM OnaXkaweM, na je 36or
TOra cmMaTpao fa je MCrpaBHMje rOBOPUTK O YMHEHMLAMa Kao NpeaMeTy yTBphMBatba, yMecTo 0
UMkbEHMLIAMA Kao NpeaMeTy AoKasuBatba. V. Bayer /1989/: 12-21. Mpy6uLia je Takohe cMaTpao fa je
TEPMUH YTBPHMBaHE YMHEHNLA LUMPK U UCMIPaBHW]U, an je TO apryMeHTOBao TMMe LUITO 0Baj 13pa3
06yxBaTa 1 OHe YMHEHULIE YMje AoKa3MBake HMje NOTpebHo, Beh ce y3nmajy Kao yTepheHe n 6e3
[l0Ka3nBama (HOTOPHE YMHEHULE, NPETMOCTaBKe U T. cn.) M. 'py6uLua /1980/: 24-25.

211 y cBaKOJHEBHOM >MBOTY, MV MO MPaBa, MOXEe Ce HanpaBUTV CMYHa aHanoruja. [okasyjemo
Jpyrvma HeLwTo Yy LWTa BepyjeMo, 40K yTBPhyjeMO HEeLTO LWTO je U HaMa caMuMa HenosHaTo. Tako,
nprMepa pagu, ako 3HaMo fa Boga K/byda Ha 100 cTeneHu LensnjycoBux, gokazahemo Ty TBpAkY
3arpeBarbeM BOfe A0 ofpeheHe TemnepaType. AKO YOMLUTE He 3HaMO Ha KOJIMKO CTEMEHM BOAa Kiby4a,
To hemo yTBpAMTM 3arpeBarem Boje 40 oapeheHe Temnepatype. Cxo4HO TOMe, JOKa3unBakbe je BULLE
YCMEPEHO Ka Apyrima, foKa3yjemMo Aa HewTo Yy LWTa BepyjeMo Aa NOCTOjM UK He NOCTOju, AOK je
yTBphMBakbe YCMEPEHO Ka HaMa cammMma, YTBPhYjeMO HELITO LUTO HaM je Hemo3HaTo.
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npouewyje Koja je cTpaHa ycrnena y Tome. [pyryM peumma- CTpaHke [OKasyjy
YynHeHNLE, a cyf ux yTephyje.

Y MeLoB/UTOM MOCTYMKY KOju nogpasymMeBa [OKa3HO akTMBaH Cyj Koju cam
M3BOAM [10Ka3e Koje cmaTpa NOTPpebHMM Kako 61 UCMMTAo LWTa ce CTBapHO aecuno (Tj.
MOTMYHO U UCTUHUTO YTBPAMO YMHEHWUYHO CTawe), pasfinka usmely LoKasnBamwa U
yTBphMBara YieHULa N H1je 0 NPeTepaHor 3Havaja, jep je cyavja Taj Koju, nonyt
Hay4YHVKa WA McTopuyapa Koju MUCTpaxkyje, cam U3BOAM [0Kase Kako 61 ucrnutao
nocTojatbe ofpefeHMX YMeHMLA U Ha Kpajy yTBphyje wTa ce "yUCTUHY" Lecuno.
Kpehyhu ce y okBMprMa ONTYXXHWLE M 3aKOHCKOI TEKCTa, Cyj Mpouewyje Koje je
YMHEHMLIE NOTPEOHO YTBPAUTU U KOjUM AoKa3uma he ce oHe yTBphuBatn. Mehytum
y a/iBEP3Nja/IHOM WX CTPaHa4YKOM MOCTYNKY KOjuU nojpasymeBa [OKa3HO aKTUBHE
CTpaHKe W nacvBaH Cyj, OBa pas/fvka [obuja Ha 3Hayajy jep Ty CyA4 HMWTA He
[l0Ka3yje- CTpaHKe AOKa3yjy CBOje UMteHMYHEe TBPAHE, a CyAd Ha Kpajy yTtephyje
ynkbeHmue. CXOLHO TOMe, pa3IMumMT MOAENN NOCTYNKa Pas/inKyjy ce y nornegy tora
KO NpuMMapHO [oKasyje uutbeHuLe OAHOCHO M3BOAM [0Kase Y LWbYy HMXO0BOr
yTBphMBakba, AOK YNHEHNLE Y KPUBUYHOM MOCTYNKY YTBPhHYje NCK/bYUMBO CY4 U TO

3apaj] floHOLLera ogrosapajyhe opnyke. "

% Tako n M. Mpy6uwa (M. Mpy6ua /1982/: 91-110). CynpoTHO teMy, Bayer je cmaTpao Aa
UnkbeHMLE YTBPRY]jY CBU OpPraHu KOju [OHOCE OANYKe Y KPUBMYHOM NOCTYNKY, Tj. Pa3inunTy
(hYHKLMOHa/IHX 06/IMLM Cyfa, 3aTMM OpraHu Koju Npunpemajy AOHOLLEHE Of/1YKe Of CTpaHe ApYrux
opraHa (MCTpaXXHU cyawja), Te CTpaHke 1 BewTaum. V. Bayer /1989/: 33-34. MehyTum, YnHu ce ga cy
TEepPMUHONOLLIKE HejacHONe GKne rnaBHM pas3nor oBe pacnpase. bajep je nog yTBphuBaeM YnktbeHMLa
noLpasymeBao hUX0BO YTBPHMBaHE Y YACTO Ca3HajHOM, ENUCTEMOSIOLLIKOM CMUCTTY YBEPEHA Y
MocTOjakbe UM HEMOCTOjake HeKe YneHMLE, Na je MCTMLAO Aa 1 CTpaHKe 3a cebe yTBphyjy oapeheHe
UMHEHULIE KaKo OKM cyay NpeanoXune AoHoLewe ogpeheHnx 0f4yKa, Uan BellTak yTephyje
UMHEHMLE Kako 61 MOrao 04roBOPUTY Ha MUTaHa Koja My je NOCTaBmo OpraH NOCTyNKa. 3a pasnnky
0g tera, Mpybuiia je yTBphuBarbe YnkbeHMLA MOCMATPao y YACTOM MPOLECHONPaBHOM cmuchy. Mo
HEroBOj AehUHNLMjW, YTBPANTU HEKY YMHEHMLLY 3HAUYU "yCTaHOB/baBarbe Y MPOMMCcaHoj hopMm 1
ayTOpUTaTMBHO NPOr/allere 0f CTpaHe 3a TO OB/aLheHOr CYACKOr OpraHa y HeroBoj 0ciyupm,
MocTojara MM HEMOCTOjaka CKyna 0A4pefeHNX YNHEHNLA Ha KOjUMa Ce TEME/bU 04JTyUMBare Y
KPMBUYHOM NOCTYNKy.” M. 'py6uwwa /1980/: 96. MOHUCTUYKO BUheHe N0 KOME je camo Cy[ Taj Koju
yTBPAYje YNtbeHULIE Y KPUBUYHOM MOCTYTMKY NpuxBata u B. hyphuh, Koju ca npaBoM KCTUYe ga camo
cyf yTephyje YnkbeHuLe NPaBHO peneBaHTHE 3a MEPUTOPHY OLJTYKY O KPMBWUYHOj cTBapu. Buau: B.
Typhuh /2013/: 482-485.
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6.2. KpMBUYHU N MapHUYHW NOCTyNaK

HaunH Ha Koju ce hopMumpa YMkeHUYHM CYNCTpaT MNpecyae pas/nnkyje ce y
3aBMCHOCTM 0f, MOCTYNKa y KOMe ce Te YntbeHuue yTephyjy. KpuBnMYHM 1 NapHUYHW
nocTynak Aajy pasfimunMTte OArOBOpPE Ha rope HaBedeHa MuTarba- Koje Ce YMHbeHULEe
yTBphYjYy, Ha KOjU Ce HauyuMH NPUKYr/bajy WU W3BOAe [OKa3n, Ha KOMe je TepeT
[oKasvBawa UTh. Y NapHWYHOM MOCTYMKY CYA je CTPOro OrpaHnyeH 3axTeBuma
cTpaHaka. TyXwunay, AWCKPELMOHO O4Jlydyje O MOKpeTawy MapHWYHOr NOCTYMKa u
TOKOM Lief1or MocTynKa MoXke cf10604HO0 pacnonaratyt TY)X6eHUM 3aXTEBOM Y CMUCY
OflyCTaHKa Off Hera, nopaBHarwa ca TYXXeHUM W T. c/l. [okKa3syjy ce caMO OHe
UMkbEHMLE KOje Cy cnopHe Mefy cTpaHkama, LUTO 3Hauu ga ce Cyj He ynywTa y
pasfnore U UCTUHUTOCT Mpu3Hakwa TyxXeHor. Cya pasmatpa u yTBphyje camo OHe
YMHEHNLIE KOje Cy CTpaHKe M3Hene M M3BOAM CamMO OHe [0Kase Koje Cy CTpaHKe
npeanoxusne. Ceaka CTpaHKa CHOCY TEPEeT A0Ka3nBaka CBOJUX YMHEHUYHNX TBPAHMN,
NPUKYN/ba 1N M3BOAN [0Ka3e Y CBOjy KOPUCT. AKO Cyj Ha OCHOBY M3BeAeHMX [0Ka3a
He MOXe ca CurypHowhy fga YTBPAW HEKY YMkbeHMLY, NMPUMekbyjy ce npasuia o
TepeTy [OKa3unBaa, LUTO 3Ha4M [a PU3NK CHOCK OHa CTpaHKa Koja je buna ayxxHa aa
je [OoKaxe, OAHOCHO OHa CTpaHKa KOjoj Ta uukeHuua uae y npunor. CTpaHke cy
AY>XXHe fa 61aroBpeMeH0 M3HeCy CBe YMHEeHMLE Ha KOjMMa 3aCHMBAjy CBOje 3axTeBe
Kao M [da npefnoxe fAokase Kojuma he ce oHe yTBphuBaTtu, jep HebnaroBpeMeHo
N3HETe YMHEHULE W [OKa3e Cy[ He y3uma y 063up. ['naBHa pacrpaBa ce 3aBplLuaBa
OHJa Kaga cyf Hahe Aa je npeAMeT pacrnpaB/beH Yy Mepu Koja je AOBO/bHa fa ce
[OHece ofnyka.

Y KpMBUYHOM MOCTYMKY 3a Pa3/InKy oA Tora Cyf je A40Ka3HO aKkTUBHUjW jep My
je AY>XHOCT Aa UCTUHUTO M NOTNYHO YTBPAW CBE YMHEHWLIE KOje cMaTpa 3HayajHUM
3a [loHOLLeHe ofnyKe. VicTpakHa MakcMma JOMUHMpPa Haj, pacrnpaBHOM, Te NpU3HaHke
OKPUB/LEHOI WM CarnacHOCT CTpaHaka Yy nornedy ofApeheHuX uUnMkbeHuua He
ocnobaha cyf AY>KHOCTWU HUXOBOr yTBphMBaka. Hauyeno neranvrera ouumjaiHor
KPVMBMYHOI TOHeta 006aBe3yje jaBHOI TyXMOLa Aa MOKPeHe U BOAM KPWBUYHW

MOCTynaK CBakW NyT Kaja MocTOjyi OCHOBaHa CyMHa fAa je oapeheHo fuule YUUHUIO

97



KPWUBMYHO N0 Koje Ce FOHM Mo cnyx6eHoj ayxHocTi.® Boau ce jeaHa cnyx6eHa
ncTpara y Kojoj ce MpUKyr/bajy CBM PefieBaHTHU [0Ka3W, Kako Ha LUTETY, Tako U Y
NPUNOr OKpUB/bEHOT. [Y)KHOCT je npefcefHvKa Beha fa ce cTapa 3a MPOHaIaXeHe
NCTWHE, Na ce y TOM CMUCNy YTBPhYjY CBE OHE YMHEHMLE KOje CY[ CMaTpa BaXXHUM
3a MpaBwMHO npecyherwe. AKO Cy4 Ha OCHOBY W3BELEHVX [0Kasa He MOXe ca
cUrypHownhy fa yTBpAM HeKY YMHbeHMLY OHa Ce Tymaun y KOPUCT OKPUB/bEHOT, MO
npuHumny in dubio pro reo. Mpegnarawe ga ce yTBPAe HOBE UMkbeHMLEe U npubase
HOBW [0Ka3u HWje Be3aHO HY 3a KakaB pOK, Te Ce 0BaKBYW MPeLi03n MOry CTas/baTtu U
y NOCTYMKY Mo Xanbu unv BaHpPe4HWM MpaBHUM fekoBuMa. Cyp ca fpyre crTpaHe
MOXe O4JTYYUTKN [ia Ce U3BeLY M OHM [J0Ka3N KOjU HUCY MPeL/IoKEHU UW Of KOjux je
npegnaray o4ycrao. [lokasHu NocTynak ce 3aBpLUaBa OHAA Kafa cys Hahe [a je cTawe
cTBapy "u3suheHo” (un. 340 ct. 2 3KI1/2001). ¥YMeCcTo Ha CTpaHauykoj pacrpasu,

akLeHar je Ha flak/nie Ha "n3Buhary” OHOra LUTa ce CTBapHO Aecuso.

Pa3nnke cy npukasaHe y Tabenm 1.

KpuBUYHM nocTynak

MapHWYHM NocTynaK

Pacnonarane 3axTeBuma

Haueno neranuteta — JaBHuU
TyXKvnay je AyxaH fJa
NMOKpeHe 1 BOAW MOCTyNak 3a
Jena Koja Cce TOHe o
CNY>X6EHO] fy>XXKHOCK

[J1CcnosnTUBHO Haueno-
CTpaHKe €Mo60aHO
pacnonaxy cBojuM
3axTeBnMMa

Koje ce unmeHuLe yTephyjy?

YT1Bphyjy ce 1 oHe
UMHEHWLIE KOje HIUCY CMOpHe
Mefy CTpaHKama unm Koje
OKPUB/bEHN NPU3Haje, aKo MX
Cy[, CMaTpa 3Ha4yajHUM 3a
npaBuIHO npecyhere

Y1Bphyjy ce camMO0 OHe
UMHbEHMLE KOje Cy ChopHe
mefy cTpaHKama

MpuKkyn/bare JoKasa

Boan ce jegHa cnyxb6eHa
uctpara y  Kojoj ce
NPUKYN/bajy cBn fokasu, 6e3
063upa K0joj 0f CTpaHaka
nay y npuaor

Csaka CTpaHKa npukynsba
[l0Kase y CBOjy KOPWCT,
Kojuma he NMOTKpenuTux cBOje
UNHEHNYHE TBPAHE

JokasHu nocTynak

Cyp yTBphyje cBe YnkbeHuLe
KOje Cy BaXkHe 3a MpaBu/iHo
npecyhere 1 yTBphuBame
NCTUHE

Cyq pasmartpa u ytephyje
CaMO OHe YMHEeHMLE KOje Ccy

CTPaHKe U3HEseE.

TepeT [OKa3nBatba

He noctoju opmanaHu
TepeT AoKasnBatba jep CyA

CBaka CTpaHKa CHOCY TepeT
[OKa3nBaHa CBOjUX

174 OBO Haueno y nuTepaTypu ce Hajuellhe 03HauaBa Kao Haueno neranuteTta. Mefytum M. LLiKynauh
ra UCNpaBHO Ha3uBa Haue/loM NeramTeTa oULMjENHOT KPUBMUYHOT MObetba, MMajyhn y Buay aa ce
06aBe3a NMoKpeTaka 1 Bofera KPMBMYHOT NOCTYMKa OAHOCK CaMO Ha Aiefa Koja Ce FroHe Mo Cy>X6eHOj
[OY>XHOCTW 1 OBY 06aBe3y MMa caMo jaBHU Ty>kunau. M. LLkynuh / 2009/; 46-48.
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npouekryje Koje he ce
UMkbeHMLE YTBPAMBATM 1 caMm
nx ytephyje

YNHEHNYHNX TBPAHN

Cyn oCTaHe y CyMbM Yy

Tymauum nx y Kopuct

Pu3uK je Ha cTpaHUm Koja je

norneday MocTojatka HEKUX OKpUB/bEHOT Tpebana fa nx gokaxe
YnHeHMLA

3aBpLUeTaK JOKa3HOr Kapa cyp Hahe aa je cTambe Kapa cyp Hahe fa je npegver
nocTynka cTBapu "n3suheHo” pacnpae/beH y Mepu Koja je

[OBO/bHA fa Ce [OHece
OA/yKa.

6.3. AlBep3njaniH1 1 MeLLOBUTK NOCTYyMnaK

MocmaTpaHo WCK/bYYMBO Y OKBUPUMA KPUBUYHOP MOCTYMKa, YTBphuBarbe
UMkbEHMLA Ce pasnKyje y aaBep3njalHOM MOCTYNKY, 3aCTYM/bEHOM Yy [p)XaBama
aHr/10aMepuyKor npaBHOr nogpydja M MELOBUTOM MOCTYNKY 3acCTYM/bEHOM Y
[pxxaBamMa KOHTUHeHTanHe EBpone.'”® Bepyje ce ga Hajsehn 6poj cneuuduuHoCTH
a/|Bep3vjasHOr MOCTYMKa MOTMYe U3 camMor MopoTHor cyhera.'™® VicTuue ce pa "Taj
cneumdmyaH 06MMK Yy4yecTBOBatba famka Yy cyhewy Aaje opnyyyjyhu neuar
aHr710aMepUYKOM Ka3HeHOM MOCTYMKY, Na je roBopuTh 0 Npey3mmary TOr NocTyrnkKa
6e3 nopoTe, Kao roBopuTn 0 Pomey 6e3 Jynmje”. "

JegHa of nocneguua nopoTHor cyherwa je M nocebHa npaBHa AUCUMMNIMHA
"npaBo [okKa3uBara”’ (Law on evidence) koja ce 6aBM MuTakbMMa [0OKa3nBara
UnkbeHMLA Npes MopoToM, Aajyhu OAroBope Ha NuTawa Koje Ce YMkbeHuue CMejy

8

[0Ka31BaTM U Ha KOju HauMH. Tako je npasuaMMa o [JoKasvBamy,'’® moce6Ho

PErysmcaHo Koje ce UnbeHULEe A0Kasyjy Y Cy[CKOM MOCTYMKY, Koje Ce UMbeHMLe He

%5 Mopena Ha aaBep3vjaiHY 1 MELLIOBUTY KPUBMYHM NOCTYMaK, MaxoM je NpucyTHa y eBpo-
KOHTUHEHTA/IHOj NPaBHOj NTePaTypK, AOK CE Y aHI10-CaKCOHCKOj IMTEPATYPU He KOPUCTW TEPMUH
MEeLLOBUTK, Beh MHKBU3UTOPCKM MM UCTPaXHKM NocTynak (inquisitorial procedure).

178 Mopegehn HeMauky 1 amepuuKm KpUBMYHM NocTynak, Hans-Hajnrih cmaTpa aa cee pasnuke
npomnsunase ynpaeo 13 NopoTHor cyhewa. J. Hans-Heinrich /1970/: *’Principles of German Criminal
Procedure in Comparsion with American Law’’, Virginia Law Review, Vol. 56, No 2 cTp. 243. JegaH
0[], yTemesbMBaya gokasHor npasa y CAL-y, npocdecop Tajep (Thayer), 4ecTo je uctuuao aa je
[OKasHo npaBo "aeTe nopoTe” J.B. Thayer, /1898/: Preliminary Treatise on evidence at Common Law,
Little, Brown and company, 266. M. Damaska /1973/: ,,Evidentiary Barriers to Conviction and Two
Models of Criminal Procedure: A Comparative Study*, 121 U. Pa. L. Rev., pp. 506-589.

7M. Damaska /2006/: Sudbina anglo-americkih procesnih ideja u Italiji, Hrvatski |jetopis za kazneno
pravo i praksu (Zagreb), vol. 13, broj /2006, str. 3-15.

178 y EHrneckoj je oa MaTepuja perynncaHa pasnMunTuM 3aKOHUMa Y KPUBUYHOM M MapHUYHOM
noctynky (Civil Evidence Act n3 1995, Police and Criminal Evidence Act u3 1984), nok y CA-y
jeaMHCTBEHA NpaBuia BaXke 3a 13BONerbEe OKAa3a Kako Y NapHUYHOM Tako 1 Y KPUBUYHOM NOCTYMKY
(Federal Rules of Evidence u3 1975).
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CMejy [10Ka3MBaTK, Ha KOMe je TepeT [joKa3uBarba M ca KOjUM [0Ka3HUM CTaHAapAoM
ce oapeheHa UnkeHNLa Mopa [1oKasaTi, NOCEeGHO Cy perynucaHa rojeayHa aokasHa
cpeactea M fata Cy feTa/bHa MpaBuna  3a  NPOLEHY PeneBaHTHOCTM U
NPUXBAT/LUBOCTU [I0Ka3a, 3aTWM MNpaBUMa O HauYMHMMA MCNUTMBatba CBEAOKA W
n3Bohewy APYrvX [okasa, AeTasbHa NpaBu/ia 0 HE3aKOHUTUM [I0KasMMa U MOCTYMKY
3a HUXO0BO M3Y3KMatbe U T. CI.

13 nepcrnekT1Be eBPOKOHTUHEHTAIHOT MocMaTpaya MHTEPECcaHTHO je Aa ucTa
npaBufa O [0Ka3nBakby BaXKE KakKo Y MapHWYHOM TaKo U Y KPUBUYHOM MOCTYMKY, a
Ha (hakynTeTMa ce He n3y4yaBa NOCeGHO KPUBUYHO MPOLLECHO M rpafaHCKo NPOLeCHO

npaso,'”

Beh ce npaBO [oOKa3mBata OOyxBaTa CBe [AMCUMMNIMHE Koje ce baBe
yTBphMBakbeM UMHeHMLA U M3BOheHeM [oKasa. Y CBakOM CYACKOM MOCTYMKY ce
[I0Ka3n NPUKYN/bajy U M3BoAe Ha UCTU HauMH U YTBPhYjy Ce camMO OHe YMHbeHMLEe
Koje cy cropHe Mehy cTpaHkama. VI3BecHe pas3nunke npase Ce Yy Mornegy TepeTa
[0Ka3nBama, [0Ka3HOr CTaHAapa 1 [oKasa Koju ce CMejy KOPUCTUTU Y pasiniymTnm
TMNOBMMA NOCTYrKa. VIcTpaXHa Makcuma y CMUCy BOhewa jefHe "HenpuctpacHe”
ncTpare y Kojoj ce NpUKynsbajy CBY pefieBaHTHU [0Ka3n M JOKa3Ha akTUBHOCTM Cyaa
Y UWbY UCTUHUTOr U NOTNYHOr YyTBphMBarba YNMHEHNYHOr CTaka, HUKaja ce Huje
"npumnia”’ Ha aHrnocakcoHckom T1ay. Crtora He u3HeHahyjy u4ecta nopehera
afiBep3unjasiHor MocTyrnkKa ca HalyM NapHUYHUM NOCTYMNKOM M TO MO OCHOBY BaXKetba
T3B. "popmasHe WMAM CTpaHayke WCTMHE” KoOja nofpasymeBa [fa MpuU3Hawbe
OKPUB/bEHOT (MCTO Kao W NPU3HaHe TYXKEHOr Y MapHUYHOM MOCTYMKY) efIMMUHWLLIE
noTpeby 3a Ja/bWM [oKas3mBaweM. MehyTum, cam HauMH un3BOhera [oKas3a ce
pasnukyje.

3a pasnnKy oA Haller napHMYHOr cyda Koju je AeueHujama 610 [OKa3HO
akTuBaH,'®® y afBep3mjanHom NocTyrKy je cBa j0Ka3Ha aKTUBHOCT Ha CTPaHKaMa- OHe

npunpemajy CBeAoKe 3a cyfere M UCMUTYjy MX Mpef NopoToM, a Cyf Ce Y TaKBo

® Nocroje goayLue noce6Hn npeameTn- Law on Criminal Procedure n Law on Civil Procedure, anu
Ce OHW OHOCE Ha OMLITE MHCTUTYTE KPUBMYHOT 1 rpafaHCKor NOCTYNKa, y/iore npouecHux cybjekara
1 caM TOK MOCTYMKa, JOK Ce YTBPfmMBatbe 1 J0Ka3MBare YMEHNLA N3Yy4aBa Y OKBUPY NocebHe
ancumnavHe Law on Evidence.

180 Mo un. 317 ct. 1 3MM-a/2011 CTpaHKa vMa npaso [a NocTas/ba NUTakba CBEAOKY UM BELUTAKY TEK
KaJa npefcefHuK Beha 3aBpLUM Ca HMXOBMM MCMOTMBAkEM, CY[ Ce MOCTaB/bakbeM MuTarba CcTapa fa ce
y TOKy pacnpaBe npy>ke notpebHa objalltbera Kako OM ce YTBPAWIE YMHEHULIE Of KOjUX 3aBMCU
0//lyKa 0 OCHOBaHOCTM TYy>k6eHor 3axTeBa (4n. 313 3MM) n T. cn.
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NCNUTMBaKE He Mella. VICK/bYUMBO je Ha CTpaHuM je fa LOKaXe CBOje YMHEHUYHe
TBPAHE, a Cy[ Ce Kao "HenpucTpacHu apbutap” Ap>XK no cTpaHn. Mehytum, cam
orncer YMkweHuua Koje ce yTBphyjy, Y CMUCNY HeLoKa3mBakba OHUX UMHeHULA Y
norniefly Kojux Cy CTpaHKe carflaCHe, Kao U [0o6Mjame YMEeHWYHOr CcyncTpaTa 3a
Of/lyuMBare Of CaMux CTpaHaka, ajBep3vjaHX MOCTynaK Bue npubanKasa
€BPOKOHTMHAHT/IHOM ~ MApPHUYHOM  HEro  KPMBMYHOM  MOCTYNKY Yy  KOMe
TPaguUMOHAIHO [JOMMHMpA WUCTpaXkHa Makcuma. Crtora He u3HeHahyje pfa ce
KOHTUHEHTa/IHW KPUBWUYHW NOCTYMaK Yy aHr0CaKCOHCKO] iMTepaTypy U [aH faHac
Ha3uBa "MHKBU3UTOPCKUM” WA "UCTPAXXHUM” MaKo Ha KOHTMHEHTY MOCTOjU BENNKK
OTNOp MnpemMa OBOM Ha3MBY, MNPOY3POKOBaH MWCTOPUJCKUM cehawbMma Ha [aBHO
npeBa3nfeHn, CpeaHbeBEKOBHM 1 "OKPYTHU" MHKBU3UTOPCKM nocTynak. '®!

MewoBuTh 1 aaBep3vjasiHA MOCTYNaK, NOHEeKaj ce Hasueajy v Mopennma
"CTUHE” 1 Mofenom "cTpaHadvkor crniopa”’ (Model of dispute and Criminal procedure

182 3 OCHOBHW KpUTEPWjyM NoJeNe je ynpaso AOMMHaLMja

as a searching for a truth),
UCTPaXXHOT, OAHOCHO pacnpaBHOr Hayena. Y cepum yTephuBama YnkbeHNLA OCHOBHE

pa3nnKe 0BMX MOJeNa UnycTpaTuBHO Cy NpukasaHe cnegehom tabenom (Tabena 2)

MeLLOBUTM KPMBUYHM NOCTYNaK

AjaBep3njasiHm nocTynak

CnpoBoaun ce jegHa cny6eHa uctpara TOKOM
Koje ce NpuKyn/bajy [OKasW Kako Ha LUTeTy
TaKO U Y MPUIOT OKPYB/LEHOM

CBaka CTpaHKa NpuKymn/ba f0Kase y CBOjy
KopucT

Cyq je AOKa3HO aKTUBaH y LWy yTBphMBama
UCTWHE

Cy/i je nOKa3HO MacyBaH KaKo Ce Herosa
HENPUCTPACHOCT He 61 10BeNa Yy NiTake

Mpu3Hate OKPUB/LEHOTr He ocnobaha cya
DY)XKHOCTM 13BONEeHa ApYrux gokasa

Ba/MgHO Npr3Hate OKPUB/LEHOT eNVMUHMLLE
noTpeby 3a 13BONEHEM APYIMX A0Ka3a U
MOPOTHUM Cyherem

CarnacHoCT CTpaHaka y nornegy
(He)nocTojara oapeheHe YNHEHNLE He

He [0Ka3yjy ce UntbeHULe y Norneay Kojux cy
CTpaHKe carnacHe

181 Tako u: K. Ambos/2003/: ** International Criminal Procedure: *Adversarial’, ’Inquisitorial’ or
Mixed?”’, International Criminal Law Review n. 3, 2-4, C.J.M. Safferling /2001/: Towards and
international criminal procedure, Oxford University Press, 6- 7., M. Damaska /1986/: 3. Y Tom
cmucny K. AM60c ncTuye ga ce oba cmctemMa gaHac MOry cmMaTpaTyi UHKBU3UTOPCKUM MMajyhu y Buay
[a je Ap>kaBa Ta Koja MyTem jaBHOT TyXmoLa Nokpehe KPpYBMYHM MOCTYNakK, a Aa aky3aTopCcKu
MOCTYNaK Y CBOM OPUTMHA/IHOM 3Hauekby Y CMUC/Y NOCTYIKa NMOKPEHYTON 0/ CTPaHe NpuBaTHOM
rpahaHnHa (processus per accusationem), BULLE He BaXkW. VICTO Tako, 06a cucTema ce Mory cmaTpaTy
1 aKy3aTopcKuM, 6yayhu fa cy thyHKLUMje KPMBUYHOT FOkbeHa U NpecyfnBarba y pyKama pasimunTinx
opraHa. Ha ocHoBy Tora 3ak/by4yje Aa je nofena Ha MHKBU3UTOPCKM 1 aKy3aTOPCKM NOCTYNaK aaHac

npesasvheHa 1 MMa camMo UCTOPUjCKY 3HaYaj.

182 OBy nogeny npsm je noctasuo cyauja L. ®perk 1973 rogvHe v of Taga ce pefoBHO cpehe noce6HO
Y aHrnocakcoHckoj nutepatypu. J. Frank /1973/: Courtson Trial- Myth and Reality in American

Justice, Princeton University Press, New Jersey.
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ocnobaha cypn o6aBese HeHor yTBphuBaHba

MofHOLLEHE A0Ka3a HUje BE3aHO HW 3a KakaB
POK, [0Kasu ce MOry MOAHOCUMTU TOKOM
UMTaBOr MOCTYMKA, a M3Y3eTHO M Yy MOCTYNKY
no BaHPeHUM NPaBHUM SIeKOBMMa

Cypaumja ce Ha NPeTX0AHOM POUULLITY YMO3Haje
ca AioKasnmMa Koje CTpaHKe HaMepagajy aa
13Bedy Npeg NopoToM, U UCTINTYje HUXOBY
peneBaHTHOCT M NPUXBAT/bUBOCT

Cyauja npe cyhewa vMa KOMNieTaH yBupg Yy
cnuce ucTpare

MopoTa npe cyhewa He pacnonaxe 61no
KakBUM MHhopmaLmjama o paHuje n3BeLeHM
[oKazuma

Moryha cy oAcTynatba 0f Hauena
HEMoCPeAHOCTY: I0Ka3W U3 UCTpare Mory nog,
OfipeNeHNM YCNOBUMA CYNCTUTYMCATH
13BONEH:E [I0Ka3a Ha rMaBHOM MPETPecy

Haueno HenocTpeAHOCTU JOCNEAHO
cnpoBefieHo- MopoTa 04/yuyje MCK/bYUMBO Ha
OCHOBY /l0Ka3a MPe3eHTOBaHUX Ha Cyhetby

Cyauja je [OKA3HO aKTMBaH- UCNUTYje CBeAoKa
1 U3BOAM Apyre [OKase

MopoTa je A0Ka3HO NacvBHa- J0Ka3u Ce U3BO/E
CK/bYUMBO YHAKPCHUM WCTINTUBaEM CBEOKA
0[] CTpaHe CTpaHaka

Cyn Ha rnaBHOM MpeTpecy ogjydyje M o
UMHEHUYHUM UM O MPaBHUM NWTatbUMa, W
MCTOBPEMEHO [OHOCK Of/IyKY 1 O KPUBMLM W O
Ka3Hu

MopoTa oanyuyje 0 YnkeHULaMa a nopoTa o
npa.y. [NopoTa ogny4yje o KpUBMUYM a cyanja o
Ka3H¥ Ha 0ABOjEHUM PoUMLLITUMA

Cyauja ceHn gokase no cfo6oAaHOM CyAMjCKOM
yBEpetY, MpPecydy MOXe 3aCHMBATU CamO Ha
UMtbeHMLAMa Y UMy je W3BECHOCT MOTMYHO
yBepeH  (Haueno cnobogHor  cyaujckor
yBepeHa)

3a foHoLere ocyhyjyhe npecyae nopoTta Mopa
61T yBEPeHa Y KPMBULLY OKPUB/BEHOT MO
CTaHAap4y "BaH pasyMHe CyMH-e”

Cy[ je oy>KaH fia 06pa3noXxun npecyay

MopoTa He o6pasnaxe CBOjY O4JTYKY

Mpecyga ce MoXe nobujaty >xanéom u
BaHpeAHMM  MpaBHUM  fiekoBuma  360r
MOrPeWHOr WM HEenoTMyHO  yTBpheHor
UMHEHUYHOT CTakba

TyXunau, Hema npaeo Xanbe Ha ocnobahajyhy
npecygy, Lok ce ocyhyjyha npecysa Moxe
nobujatu 360r NpaBHUX, anu He 1 360r
YMHEHUYHUX HeoCTaTakKa

JaBHM TyXwunau, Kao "4yyBap 3aKOHMTOCTW”
MOXE W3jaBUTW >Xanby W BaHpegHe MpaBHe
NIEKOBE Kak0 Ha LUTETY Tako W Yy npwior
OKPVIB/bEHOT,

HesamucnuBgo je Aa jefHa cTpaHKa ynaxe
Xanby y KopucT gpyre.

6.4. Mpnbnmkasare pasNUuUTUX Mogena

HasefeHe nofene Ha NapHWUYHM U KPUBMYHM 1N MELLOBUTU W afjBep3vijasiHu

MoCcTynaK AaHac Cy Yy BE/IMKOj Mepy penaTvBr3oBaHe. VIcTpaxHa MaKcMa M3paxeHa

KpO3 Hayeno yTBphuBama mMatepujasiHe UCTUHE AYyrv HU3 TOAMHA je JOMUHMpana n'y

MapHUYHOM MOCTYMKY MOojeanHUX apxKaBa (Haueno WUCTWHE je U3 Haller mapHUYHOr

noctynka wusbadeHo Tek 3IM-om u3 2004. rogmHe) [OK nocnefwe pegopme

KPVMBUYHOT NMOCTYMKa My Yy npasLly HeroBe afpepanjannsatimje y CMIUCTY CBE LUMper

npuxeatarma pacrnpaBHE MaKCUME. Camum TUM 1 nogena Ha aHrno-amepuykn Uin

a,depamjanHVl CUCTEM N EBPOKOHTUHEHTA/THA NN MELLOBUTU CUCTEM [aHacC CBE BULLIE

ryéu Ha 3Hauajy.
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Mocneamwmx rogvHa ca HAcTaHKOM MefyHapoAHMX KPUBMYHMX CyfLoBa W
Ta1laCoOM KPYBMYHOMPOLECHUX PedopMmM KOju je 3aXBaTNO KOHTUHEHTA/IHO eBPOMCKe
ApXkaBe, NOCE6HO npunagHuLUe GMBLLEr COBjeTCKOr 6/10Ka, roBopu ce u o Tpehem
"XMOpUAHOM  Mofeny” NOCTyrnKa KOju KapakTepuiwe cnyxbeHa wucTpara W
afiBep3vjanHo cyherbe.’® Hactanky Tor mMogena AONpUHENo je hopmuparse 1 Npakca
MeRyHapoLHUX KPUBMYHMX TPMOYHaa Kao M CBeomLiTa rnobaimcTnyka Kamma Koja
Ce y npaBHOj ctepy MpeBacXOAHO oOrnefa Yy NpaBHOj "aMepuKaHn3aumju” O4HOCHO
TpaHcnnaTaumju  odpeheHUX  aaBep3njaHMX  efleMeHata Yy TpaguuUMOHaIHO
eBPOKOHTMHEHTANHO OKpyere.'® Pag MefyHapogHUX KpUBMUHMX TpubyHana u
HY)KHOCT  capagwe Cca OBMM  WMHCTUTYLUMjama MOCebHO je  [OMPUHEeo
"aMepuKaHmM3aumjn”  KpMBMYHMX MOCTyMNaka y [ApkaBama ca nogpydvja OusLue
Jyrocnasnje.’® Hajnpe je kpuBMuHM mocTynmak Yy BuX nog  MpPUTUCKOM
MefyHapoaHux akTopa jow 2003. roguWHe o6aukoBaH no osoMm Mmogeny,'® nap
rogmHa KacHuje (2008. rognHe) 1 y XpBaTcKoj je AOHET HOBM "afgep3njaiHn” 3KI1, a
HM Haw KPVMBMYHM MOCTYMaK HUje OCTa0 MMYH Ha OBe TpeHAoBe. V3meHama u
ponyHama 3KI1-a n3 2009. roavHe yBefleHU Cy cropasym O MpusHakwy KpusuLe K
Beha CTpaHayka akTMBHOCT NPWUINKOM UCNUTMBaHa cBeAoka, a 3KIM/2011 otunwao je
MHOIO Ja/be YyCBajakbeM afiBep3njaiHOr MOAena rnaBHe pacrnpaBe W BeUKOM

[l0Ka3HOM MacuBK3aLmjom cyaa.

183 0 Tome: T. Weigend /2011/: "Should we Search for Truth and Who Should Do 1t?*, 36 N.C.J. Int’l
L.&Com. Reg. pp. 389-415 1 J. D. Jackson /1989/: *’Theories of Truth Finding in Criminal Procedure:
An Evolutionary Approach’’, Cardozo Law Review, 10, cTp. 475- 527.

184 NaHac ce YeCTo UCTWYE Aa je aMePUUKM NPaBHY CUCTEM MOCTAO0 HajyTULjHUj\ NPaBHM CUCTEM
HakoH |l cBeTCKor paTa, a noce6HO HakoH pacnafa CojeTcke nmnepuje. O Tome: W. Wiegand /1991/:
The Reception of American Law in Europe, The American Journal of Comparative Law, Volume
XXXIX, Number 2, str. 227- 248, M. Langer /2004/: “’From Legal Transplants to Legal Translations:
The Globalization of Plea Bargaining and the Americanization Thesis in Criminal Procedure”’,
Harvard International Law Journal, Vol. 45, n. 1, A. Eser /2008/: “’The 'Adversarial" Procedure: A
Model Superior to Other Trial Systems in International Criminal Justice? Reflexions of a Judge’’, in
Kruessmann T. (ed.), ICTY: towards a fair trial, Wien, pp. 206-227.

185 ycnepn dhmHaHcujcke gomuHaumje CA/JL-a NpUANKOM OCHOBara 1 paga TpubyHana 1 Mpasuna o
MOCTYMKy 1 foKasuma pafjeHa Cy noj 4OMUHaHTHUM aMepuyKiM yTuuajeM. Buie o Tome: M. Langer
/2006/: “’The Rise of Managerial Judging in International Criminal Law’’ American Journal of
Comparative Law, Vol. 53., pp. 835-909. 3a pasnuky of Tora, CtatyT u npasuna mehyHapoaHor
KPUBMYHOT Cyfa CagpXke MHOTO BHLLIE PELLIEHA KOja Cy KapaKTEPUCTUYHA 3a MELLOBMTM MOCTYMaK.

8 Byuam: M. G. Karnavas /2003/: “’Creating the Legal Framework of the Bréko Distict of Bosnia and
Herzegovina’’, American Journal of International Law, Vol. 97, pp: 111-123.
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OBaj KOMOMHOBaHW MOAEN MOCTYMKa Of, MEeLIOBUTOr MOJena je npeyseo:
BOhere jegHe cny>k6eHe 1cTpare of CTpaHe jaBHOI TyXXMoLa Y KOjOj Ce NPUKyn/bajy
[0Ka3n Kako Ha LUTEeTY Tako W Y MPWUIOr OKPUB/LEHOT; AOCTYMHOCT KOMIIEeTaHOor
"MCTPaXHOI MaTepujana” cyamju Koju oaslydyje Ha rnaBHOM NPeTPecy; HemocTojaHe
Nnavyke MOpoTe KOja CaMOCTa/IHO, Ha MOCEOHOM POYMLLTY OfJy4vyje O KpuBULM-
NpogecoHasIHe Cyfuje Ha rN1aBHOM MPeTPecy O4/1y4yjy M O KPUBMLM U O KasHu;
HeAoCNeHO CNPOBEAEHO Hayeno HerocpegHOCTU M MOrYhHOCT 3acHMBara npecyge
Ha [OKa3“Ma W3BefeHUM BaH [/1aBHOI MNpeTpeca; AYXXHOCT cyfa Aa 06pasnoxu
npecygy; LWnpe NnocTaB/beHO MpaBo Xanbe Ha npecydy y nopeherwy ca MOPOTHUM-
afiBep3vijasIHIM MOZE/IOM.

OCHOBHW afiBep3vjanHK yTuLaj Orfeda ce ynpaBO KpPO3 jayarbe pacrnpasHe
MakCcume Yy CMUCNY YyBOhewa crnopasyma O MNpu3Hakwy KPUBMLE W PasIMUUTUX
MoJasmTeTa MperoBapayke npasfe, Koja eNMMUHMLLIE MOTpeby 3a [0oKa3nBame
HECMOPHUX YMkbeHMLA, Kao M [0Ka3Ha nacvBu3aumja cyfa - TeXha fa ce cyherwe
KOHUMMMPa Kao A0KAa3HO HajMmeTawe CTpaHaka npef MacvBHUM M HeMpUCTPacHUM
ap6utpom. Cya u3BoaM AoKase Ha npeanor ctpaHaka (4n. 15 cr. 3 3KI1/2011), a
MOXe [aTW Hanor CTpaHuu Aa Mpepsioku [LOMYHCKe A0Kase WM M3Y3eTHO cam
OfpeavTn [fa Ce TakBM [0Ka3n W3Bedy ako OUeHW fJa Cy W3BefeHW [OoKasu
MPOTUBPEYHN UM HEjaCHM U je TO HEOMXOAHO Aa 61 ce npeAMeT NOCTynKa CBECTPaHO
pacnpasno (4n. 15 cT. 4 3KI1/2011).

Mona3Ha OCHOBa M NPUMapHO NPaBWIO je CTpaHauyka AoMUHaLMja Y fOKa3HOM
MocTynky, a "ynora cyja y u3BOhewy [0Kasa je M3y3eTak Of MpaBufa; OHa je
MCK/bYUMBO CyrncuaMjapHa, KopekTusHa M momohHa”.'®” W y npakcu je 3ayser
HayesIHW CTaB Aa MOryhHOCT CyACKOr ynniuTara Yy A0Ka3HO HafMeTake CTpaHaka
Tpeba CXBaTUTK Kpajie PECTPUKTUBHO, jep je MHTeHUMja 3aKoHOoAaBLa 6una ga cyg
"ynasn y apeHy” camo v|3y3eTH0.188 MocTaB/ba ce POK Yy KOMe Cy CTpaHKe fy>KHe [a
npea/sioxe fokase Koju he ce M3BECTU Ha rNaBHOM NpeTpecy, a npeaceaHnkK Beha nma

moryhHoCT aa oabuje HebnaroBpemeHe AoKasHe npegnore (YnaHosu 345 cT. 1, 350

187 Fn. Vianh u apyrun /2012/: 95. Hasogu ce u ga 61 "HEOCHOBAHO WM MPEKOMEPHO K3BOheHe
Jokasa ex officio 6uno cynpoTHO aaBep3aToOPHOM MOCTYMKY W MO0 61 BOAUTW Yy GUTHY MoBpesy
ofpefaba KpMBUYHOI NOCTYMKa 13 unaHa 438 ctas 2 Tauka 3.” I".M.Mnuh n gpyru /2012/: 98.

1% MpasHO cxBaTarbe ca 3ajeJHNYKe CeHULIE Oflerberba NOCeBHE HaAeXHOCTM BuLer cya y
beorpagy, aeuembap 2011. u jaHyap 2012., bunTeH Buwer cyga y beorpaay, 6p. 82/2012, 8.
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cT. 1, 395 cT. 4 1au. 1. 3KI/2011). Mopen TOra, carnacHoCT CTpaHaka y nornegy
0fpeheHnX YnHeHULA eNUMUHULLE MOTPeby HUXOBOT [oKasuBara. M3pnumnto je
MPONMCaHo [a Ce He [OKa3yjy YMHeHMLEe 3a KOje Cy[ OLeHW Aa Cy OrnLiTenosHare, y
[0BO/bHOJ Mepu pacnpas/beHe, Aa X OKPUB/bEHM NPU3HAje Ha HAUYMH KOjW He 3aXTeBa
[a/be [0Kas3MBake WIM f[a CarnacHOCT CTpaHaka O TUM UukbeHuLama Huje 'y
CynpoTHOCTM ca Apyrum pokasmma (4n. 83 ct. 3. 3KI1/2011) AKO ONTyXeHu
ocriopaBa HaBofle ONTyX6e, npeaceaHUK Beha he ra No3gaTn aa ce M3jacHU Koju aeo
ONTY)XHWLIE OcrnopaBa M M3 KOjuX pasnora u ynoszopuhe ra ga he ce Ha rnaBHom
MpeTpecy N3BOAMTM CaMO [OKa3W y BE3N Ca OCMOPEHVM [e/ioM OnTyxHuue (un. 349
CT. 4 3KI1/2011). Ha Taj HauuH, 0ACTYNakbeM 0f Hayena matepujasiHe UCTUHE Koje je
Cyay Hanaraso Aa WUCTUHUTO W MOTNYHO YTBPAW UMHEHMUE Of BaXXHOCTWU 3a
[IOHOLLIeH:e 3aKOHWUTE OA/TyKe U [OKa3HOM MasvBu3aLnjoM cyaa, y NpsBu nnaH fonase

npaBuna o TepeTy [0Ka3nBatba.
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7. TEPET OOKA3VBAHA

TepeT [oKa3uBawa MNpefcTaB/ba LYKHOCT CTpaHKe fAa Aokaxe opapeheHe
UMHEHNLIE KaKO OM M3[ejcTBOBasla [AOHOLLEHE OAJTYKe Y CBOjy KOpUCT. Bayer ra
AedrHULLE Kao "MpaBHY AYXKHOCT HEKOr MPOLIECHOr cy6jeKTa Aa AOKaKe HeKy
unreHnLy”,*® BacubeBuh uMcTMYe fga ce MOA MOAENOM TepeTa fOKasvBarba
nogpasymeBa "06aBe3a CBake CTpPaHKe Y Mpouecy Aa Npy>Xu [oKase O OHOME LUTO
tBpan”,**° pok LUkynuh nod oBMM TepeToM nogpasymesa "ofpehuBatbe Cy6jekTa
KPMBUYHOT MOCTYNKa KOju je Ay>aH fa NofgHece [oKa3e paan yTephuBarba NocTojarba
WA HenocTojarba OfPeheHnX YMkeHMLUa, OAHOCHO Aa Yy Uuwby YyTBphuBama
UMHEHMLA YKaKe Ha NoTpeby Kopuiuhewa ogpeheHnx JOoKa3HUX CpeacTasa, Kao U Ha
MOCTOjatbe KOHKPETHNX M3BOPa foKasa.” ™

CTpaHaukum Mofen nocTynka nofgpasymeBa W CTpora npasuia O TepeTy
AoKasmBatba. Kako je AoKasvBare UMHEHUYHUX TBPAHW Ha CTpaHKama, mMopa ce
JaCHO oapeanTw WTa je Koja CTpaHKa Ay>XHa Aa [OKaXe, Ha KOju HauMH U Y KOMUKO]
MEepW, TayHMje ca KOjuM CTENeHOM YBEpP/bMBOCTU. Y UCTPaXKHOM MOAENy NOCTYrnKa
Koju nofpasymeBa [OKa3HO aKTMBaH Cyfd NpaBuia O TepeTy [OKa3uBarba Hemajy
TO/IMKM 3HauYaj, jep HUCY CTpaHKe Te Koje 40Ka3yjy CBOje YMbeHUYHe TBPAtE, Beh je
Cy[ Taj Koju yTBphyje NCTUHY Ha OCHOBY [0Ka3a Koje M3BOAW Ha rNMaBHOM MPeTpecy.
M3 Tor pasnora je pasym/bMBO [a je OBO NUTawe Yy HaLIOj NMTepaTypu PeTKo
obpafjuBaHo, a WM ayTopy KOjU TFa NOMMWHbY [OBOAE ra Yy MNWTawe ca Havyenom
yTBphMBaba MaTepujanHe WCTWHE, Harnawasajyhu ga OBO Hauyeno Hervpa Tepet
[lOKa3VBaba y afBep3vjanHoM cmucay Te peun.’® Tako je ucTuuaHo Aa je "Takas
TEPeT MCK/bYYEH M3 KPMBMYHOI MOCTYMKa jep HE MOXE Aa Ce C/IOXKM Ca BPXOBHUM

1.193

Hauye/loM UCTPaXMBatba MaTepujaHe UCTUHE™; ™ Aa "Mofena TepeTa [oKasmBatba He

MOCTOjW Y HallleM KPVBUYHOM MOCTYMKY jep AOMMUHMPA Hauyeno MatepujanHe UCTUHE

189/, Bayer /1989/: 68.

19T Bacurbesuh /1981/: 311.

91 M. LWkynuh /2007/: 86.

192 Tako b. Mapkosuh /1921/: 292, V. Bayer /1989/: 68, T. Bacubesuh /1981/: 306, M. py6au
/2004/: 291, M. LWkynuh /2009/: 188.

19 5. Mapkosuh /1921/: 97.
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Koje moapa3ymMeBa aKTVBHY Y/Ory CyAa y npegnarawy 1 u3soherwy fokasa’ ™ pa je

"y CaBpeMeHOM KPUBUYHOM MOCTYIKY MELLIOBUTOT TWMNa Yy KOMe je KOHTPaAUKTOPHOCT
[AeNMMUYHO OrpaHM4YeHa 3a pavyyH UCTpaXuBarba MartepujasiHe WUCTUHE, MPUHLMUN
nofene TepeTa JOKasMBarba 3aMereH HayesloM CyAckKe OArOBOPHOCTM 3a HacTynarbe
nokasa"'*®; ga "y Hawem KpYBMYHOM MOCTYMKY Kao W Yy APYrM KOHTWUHEHTaHO-
€BPOMNCKUM MELLIOBUTMM TUMOBMMA KPUBWYHE MPOLIeAype, TEPeT AOKas3vBawa Huje
MCK/bYYMBO CTpaHauKor KapakTepa' Te Aa ce "ApyKunje 3Hayere TepeTa JoKasnBama
Yy OAHOCY Ha 4YMCTO CTpaHayke TWUMOBE MpPOLeAype 3acHMBa Ha [ejcTBY Hadena
nctune” %

Nmajyhu y BuLY CTPYKTYpy MOCTYrNKa Koja mofpasymeBa [LOKa3HO aKTMBaH
cyfd, nojeduHM ayTopu MWW CYy U KOpaK Aa/be Harnawasajyhu ga y Haliem npasy
TepeT OKa3vBatba He NIeXU Ha CTpaHKama, Hero Ha cyay! ™ Tako M. Mpy6au uctuye
[ia je "OAroBOPHOCT CyAMje Y KPUBUYHOM MOCTYNKY HajBeha jep TepeT [oKa3uBarba
Huje Ha cTpaHkama, Beh Ha cygy”,'®® ok je Bayer cmaTpao fJa npaBHM Teper
[l0Ka3MBara Yy HalleM Nnpasy UMajy jaBHWU TYXKunal, UCTPaXKHU Cyauja U NPeTpecHo
Behe, jep Tyunal, Koju 3axTeBa CrpoBofere uctpare mMopa fa nogHece Aokase w3
KOjuX Mpom3niasnM OCHOBaHa CyMiba fa je W3BPLUEHO KPWMBUYHO [eN10, UCTPaKHU
cyanja mopa cam, ex officio ga npukynsba foKase Koju TepeTe OKPUBILEHOT U KOjU MY
nay y Npusor, Ha rnaBHoOM NpeTpecy Cyf U3BOAM CBe AoKase Koje cMaTpa NoTpebHUM,
n 1. cn.**® OBakBe TBpAE HUCY HeOCHOBaHe, UMajyhu y BUAY Aa je CyA Taj Koju
MPUKYrn/ba U U3BOAM [0OKa3e Kako OW Ce yTBpAWMA WUCTWHA, &l CYy HeCrojuee ca

caMMM KOHLIeNTOM TepeTa [oOKasuBatba KOjW 3anpaBo MofpasymeBa AYXXHOCT

194 T, Bacubesuh /1981/: 311-312.

1% M. Mpy6au /2004/: 291.

198 M. LLikynuh /2009/: 188.

97 Tako M. Mpy6ay ncTuue Aa je "04roBOPHOCT CyAUje Y KPMBUUHOM NOCTYNKY Hajseha, jep TepeT
[OKasmnBama Huje Ha CTpaHKama, Beh Ha cyay” (M. Mpy6au /2004/: 273) Bayer je cmaTtpao fa npaBHU
TepeT AoKasnBarba y HalleM MpaBy MMajy jaBHU TYXXKMnaw, UCTPaXKHU Cyamnja 1 NpeTpecHo Behe, jep
TYXXWUNaL, KOju 3axTeBa CrpoBofjere ncTpare Mopa Aa NoAHece [OKase U3 Kojux Npousniasn 0CHoBaHa
CyMHba [ja je 3BPLLEHO KPMBUYHO [eno, UCTPaXKHM cyauja Mopa cam, ex officio aa npukynmba fokase
KOjv TepeTe OKPUBILEHOT 1 KOjU My MAY Y MPWOT, Ha rNaBHOM NPeTpecy CyZ U3BOAM CBe [OKase Koje
cmarpa notpebHum, n Ten. V. Bayer /1989/: 68-72. U C. bejaToBrh cmaTpa fa nopef ctpaHaka, TepeT
npy>arba foKasza CHOCU U KPUBMYHM CYA, LUTO je nocneauua Havena yTephusarba MaTepujaiHe NCTUHE
W Hayenia akTUBHOCTU KPMBUYHOT cyfa y nocTynky. C. bejatosuh /2008/: KpusryHo npoLecHo npaso,
Cnyx6eHu rnacHuk, beorpag, 284-285.

198 M. Mpy6au /2004/: 273.

19 v/, Bayer /1989/: 68-72.
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ofpeheHor cybjekTa fa [okaxe ofpeheHe uUMHbeHMLE Kako OM ce foHena ognyka y
HeroBy kopuct. Cyf HavMe HemMa HMKakaB "TepeT” aa 6uio wTa foKaxke, y 6uno umjy
KOPUCT 1K Ha 6UNno unjy WTETY, Beh je HeroB 3adatak [Ja YTBpAW LTa Ce Aecuno y
LW/bY AOHOLIEHa NpaBuiHe oanyke. Ctora cy opmynaumje Ha Koje ce Haunasuio y
npakcu fa "TlpBocTeneHn cyf mopa 13BohereM [oKas3a foKas3aTu [a je OKpMB/beHA
3Ha/1a fja Cy ucnpase Koje je ynoTpebuna naxHe Te ga uUx je ynotpebuna n nopeg tor
casHawa ™™ norpellHe ¥ CynpoTHe MNpeTnocTaBLUy HEBWMHOCTW. W3  oBakBe
(hopmynaumje npousnnasnv Haume fa Ccyjg CTOjU HacynpoT OKPWB/bEHOr M [0Kasyje
Kpusuuy. Cyf He mMopa HuLWTA foKasaTu, Beh Cyf mopa 13BohereM [0Kasa Kako Ha
LUTETY Tako W Yy MPWUIOr OKPUB/bEHOT "y TBPAMTKU” [a /1N je OKPMB/bEHA 3HaNa Aa cy
1crpa.e Koje je ynoTpeduna naxHe.

MpenackoMm Ha pacnpaBHWM MoOfeN MOCTYMKa MNuUTawe TepeTa A0oKasvBakba
Ao6nja Ha 3Ha4ajy. HecropHo je Aa je TepeT foKa3nBaka Ha TYXKMoLy, anv ce Hamehy
NnUTama Kaja ce cmatpa Aa je Taj TepeT ucnymweH? Kako ce 0cnoboamTi oBor Tepeta’?
[a nv je 0Baj TepeT UCK/bYYMBO Ha TyXuouy, unm ce y ogpeheHum cuTyaumjama
MOXe npebaunT n Ha oabpaHy? Vima nu cya npocTopa 3a MHTEepPeBEHUMjy cyaa Y

Cy4ajy "HeKaTMBHOCTW” CTpaHaka?

7.1. TepeT foKa3uBarba y afBep3njasiHOM KPUBUYHOM MOCTYMKY

Y afBep3ujasiHOM MOCTYMKY Ce BeNuKa Maxiba noceehyje nuTawy TepeTa

[0Ka3VBatba M [AOKA3HUM CTaHAapAuMa. VcTuue ce aa je "TepeT [OKasvBaka KaMeH

201

TeMesball, y apXUTEKTYPU afiBEP3Vja/THOT KPMBUYHOT MOCTYNKa, "~ Aa 61 "aMepuuKom

MpaBy BENVKY YCIYTY YUUHIO OHaj KO 611 TeMe/bHO Pa3mMOTpHO, UCTPaKMO U M3NOXKMO
NpaBHY TEOPWjy 0 TePeTy [0Ka3nBarba." 2>
Y aHrN0CaKCOHCKOM MpaBy Ce Hajrpe npaBu pasnvka M3mehy Tepeta

"HacTynara” foKasa unu TepeTa gokasusocty (Burden of production nan Burden of

20 peyjjewe OKPYXKHOT Cyfa Y Barbesy, Kok. 506/07 og 01.11.2007. roauHe.
L p_ Roberts, A. Zuckerman A. /2010/: 220-221.
202 5. B. Thayer /1890/: **The Burden of Proof’’, Harvard Law Review, 4:2, p. 47.
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203 1 TepeTa yBepaBarba (burden of persuation).?® TepeT gokasnBoCTY

going forward)
(NPOLYKLMOHM TEPET) HEMA CBOj MaHAaH Y eBPOKOHTMHEHTATHOM MpaBsy ¥ nocneguua
je pacnofene HafneXHoOCTN n3Mehy npogecnoHanHor cyamje u nopote. OBaj TepeT
[l0N1asn 10 v3paxaja npe Hero WTo cnyyaj gohe npef nopoty. Cyavja "duntpupa’
nHopmaumje Koje he ce npeseHTOBATU MOPOTU, Tako LWTO ofpehyje Koje cy
UMHbEHMLE PeNieBaHTHe 3a Cy4aj, a caMnM TUM W BPefHe pacrpase 1 KOoju Cy J0Ka3u
NPUXBAT/bUBK Y LUW/bY YTBPhHMBaba TUX YHEHNLA. JeJHO 0 OCHOBHUX NiTaka Koje
ce nocTae/ba y TOj (pasy MOCTYMKa jecTe NUTake OnpashaBajy /v NPeAsIoXKeHN
foKasn 6apem MOryhHOCT fa pasymHa fiMua AOHecy Yy MOrfiedy Hux pasmyure
3aK/byyke. 3afatak rnpegjiaraya je fa Nokaxe fa je ogpefleHO MuTakwe yomnwite
Bpe4HO pacnpase, a TePeT [OKa3MBOCTM je npar Koju ce mopa npehu kako 6u ce
CMPeyYnsio LOHOLWIEeHE OAJyKe Yy KOPWUCT Apyre cTpaHe. Y TOM UWbY TyXunay Ha
MPETXOAHOM POYMLLTY YMNO3Haje Ccyaujy ca MPUKYN/beHUM [OKasuMMa, a Ccyauja
0fJlydyje O pefieBaHTHOCTU uWHeHWLa Koje he ce HMMa [okasvMBaTh M O
MPUXBAT/bUBOCTU NPELNOKEHNX [0Kaza. AKO Cyamja cMaTpa Aa Cy M3HETWU [0Kasu
HeA0BO/bHKU, NOCTOjU  MOryhHOCT [oHOWwewa ocnobahajyhe npecyge v MUMO
nopoTHor cyhera.?*

AKO TyXunaw, 3aJ0B0/b/ TEPET LOKa3MBOCTU, CMaTpa Ce [a je cnydyaj BpeaH
pacnpaee "Ha npsu norneq” (prima facie case). Cnegehn (M HajBaXKHMjM) 3agaTak
TYXUoLa je fa yBepu NopoTy y KpUBULLY OKPUB/LEHOT "BaH pasyMHe CyMibe”. Taja je

Beh pey 0 TepeTy yBepaBarba KOju je YBEK Ha TY)XKMoLy.

203 OBaj TepeT NOHeKay, Ce NPeBOAV 1 Kao MPOoAYKLVMOHM TepeT. Buau: A. Y3enau, /1998/: TepeT
[okasnsama, 3arpeb, cTp. 209-215.

04y nuTepaTypun ce oBM "TepeTn” NoHekaf HasmBajy u probative nnu legal ca jegHe n evidential
burden, ca gpyre cTpaHe, Nnoce6HO 0f CTpaHe eHreckmx aytopa. Tako ce, npuMepa pagu Uctude ga
npasHn TepeT (legal burden) obaBe3a cTpaHke fa [JOKaXKe CMOPHY YMHEHULY, AOK AOKa3HW TepeT
(evidential burden) nogpasymeBa 06aBe3y CTpaHKe Aa NOHYAM AOBO/LHO A0Ka3a Kako 6u ce ogpeheHa
YMkbEHMLIA YOoNLITe AoKa3uBana npef nopotom. Bugm: P. Roberts, A. Zuckerman A. /2010/: 220-221 n
Spencer /2010/: Evidence Law, Oxford University Press, pp. 13-18.

25 Pey je 0 T38. HapeheHoj npecyau (directed verdict) koja nocToju y MoAenMa NOpPOTHOr cyhera 1
(hakTMUKM NoApasymeBa Hapeady AaTy Of CTpaHe Cyfuje NopoTu fa foHece oapefeHy 04TyKy, Kaja Ha
OCHOBY [I0Ka3a W3HETMX Ha MPETXOAHOM POYMLLTY YTBPAM fa "HUWjeAHa pasymMHa MopoTa Ha OCHOBY
pacnonoXnBMx Aokasa He 61 MOrna 3akiby4uTW CYNpoTHO.” Y KPMBMYHOM MOCTYMKY CyAuja MOXe
HapeAMTW camo AoHoLewe ocnobafajyhe npecyae ako Ha MPeTXOAHOM POUMLLTY YCTaHOBM Aa A0Kasu
NPeSNOXeHN 0f, CTpaHe TY)XXMOLA He Jajy OCHOBA 33 CyMhY [a je OKPWB/bEHW W3BPLUMO KPUBUYHO
Jeno.
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TepeT [0Ka3MBOCTM JfieXXM Ha 0b6emMa CTpaHKama M TO TOKOM 4uMTaBor
noctynka. Tako ako ogbpaHa HamepaBa Ja Ce Nno3vBa Ha HY)XXHY 0f6paHy nuav annéum,
OH/a je Ha H0j TepeT LOKa3MBOCTW, TayHWje 3afaTak Aa MOHyAW [LOBO/bHO [OKasa
KaKo 61 ce MUTare annbuja UNM HyxHe ofbpaHe yomwiTe U3Heno npeq nopoty.?®
[loK je TepeT yBepaBawa Y KPVMBMYHOM TMOCTYMKY YBEK Ha TyXWOUy, TepeT
[0Ka3MBOCTU Ce TOKOM MOCTYNKa MOXe rnpebaumsaTy ca jefHe Ha ApYry CTpaHy.
CTpaHKa Koja »enn aa n3berHe JOHOLIEHE Of/1yKe Y KOPUCT NPOTUBHUKA, AYXKHA je
Aa NMoHyau [0Kase Koju joj uay y npwnor. INpumepa pagu, y ciyyajy onTyxobe 3a
ybucteo, Tykunay Tpeba fa MOHYyAM [0BO/BHO [OKas3a 3a CBOje TBPAHe (TepeT
[l0Ka3MBOCTUN) Kako 6W ce cnydyaj M3Heo npef nopoty. Tafja cy oba oBa TepeTa Ha
TYXuouy. AM ako Ce OMTY)XXEHW M030Be Ha HYXXHY 0fbpaHy, OHAa Ce TepeT
[0Ka3MBOCTU 1 TEPET yBepaBakba pasunsiase. TepeT A0KA3MBOCTM Npenasu Ha ogbpaHy
y cMucny obasese fja NMoHyAM CyAy AOBO/bHO A0Kasa Koju he ykasatu ga ce pagmsio o
HY>XHOj 0f16paHK (NOCTOjarbe MCTOBPEMEHOT MPOTUBMPABHOr Hanaja), Kako 6um ce T0
NMUTake YOnwITe pacnpas/baio Ha cyhewy. Y ToM uuby ogbpaHa he npeanoxuTtu
CBeLOKe 1 [pyre peneBaHTHe [0Ka3e KOju rOBOpe Y NPW/or NocTojaka UCTOBPEMEHOT
MPOTUBMPABHOI Hamaja, a Ha CyAuju je fAa NPOLEeHW OCHOBAHOCT U [OKasHy
MOTKPEN/bEHOCT 0BaKBUX TBPAHW, NMPE HEro Ce T0O NuTake U3HEeCe Mnpes nopoty. AKo
of6paHa ycrie y ToMe M Yy MOCTynakK ce "yHece” u NuTake HY)XHe oabpaHe, TepeT
yBepaBartba W Aa/be 0CTaje Ha TYXMOLY KOju je AyaH [a yBepu MOPOTHMKe BaH
pa3yMHe CyMhe fa Ce paguio O yOUCTBY OHOCHO fa Ce Huje pagu/io O HYXKHO]
0f6paHN. "YHOLUeHe” Yy MOCTynak NMuTaka Kao LITO Cy Hy)XHa ofbpaHa, Kpajiba
HY>XAa, anmby 1 T. cfl. (OHO LUTO Ce Y aHr/10CaKCOHCKOM MpaBy HasuBa MOCEOHUM
"opgbpaHama”) Tyxuouy Hamehe Behu TepeT, jep Aoka3syje Behu 6poj unkweHua (ga ce
HWje paguno o NPOTUBMPABHOM Hanagy, Aa OKPWUB/bEHW HWje 6MO Tamo rae TBPAM,

WTZ.) Hero LWTo 61 To 610 cyyaj a 0Ba NUTaka HUCY NocTae/beHa. >’

2% O Tome onwwmpHuje: J. T. McNaughton /1955/: "Burden of Production of Evidence: A Function of a
Burden of Persuasion”, Harvard Law Review, VVol. 68, No. 8 pp. 1382-1391, E. Morgan /1933/:
“Instructing the Jury Upon Presumptions and Burden of Proof ", 47 Harvard Law Review, 59, 67 J. J.B.
Thayer /1898/: A Preliminary Treatise on Evidence., pp. 174.

270 tome: G.C. Christie, P.A. Kenneth /1970/: *’Presumptions and Assumptions in the Criminal Law:
Another View’’, Duke Law Journal, Vol. 919, pp. 919- 942,
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TepeT yBepaBara Yy MOPOTHOM MOAeNy "CTyna Ha CUeHY’ TeK ako je
MPeTXO0AHO 3aJ0BO/bEH TEPET [OKa3MBOCTW, OAHOCHO TEK HAKOH LUTO CyAuMja NMPOLEHN
fa cy ofpeheHe 4MkbeHMLEe "BpefHe pacripase”. [OK je TepeT A0Ka3MBOCTM YCMepPEH
npemMa cyamju, TepeT yBepaBakba Ce 04HOCK Ha NOpOTY KOojy Tpeba [oKasnma yBepuTu
Y CBOje UNHbeHNYHE TBPAHE Kako 6u ce "Ao6Kno cny4aj”’. Y TOM CMUC/Y je OBaj TepeT
ONMKM eBPOKOHTMHEHTA/IHOM MOjMY TepeTa AoKa3nBama Koju faje MHCTPYKUnje cyny
3a MoCTynawe y Cy4ajy f[a Heka YMweHuLa OCTaHe HefoKasaHa. Tako ce y Halloj
NATEPTYPY HaBOAW Aa NpaBwusio O TEPETY [0Ka3unBaka faje OA4roBoOp Ha NuTawe Koja
he cTpaHKa CHOCUTW PU3UK HeL0Ka3aHOCTU, OAHOCHO Koja he n3rybuTu napHuLy ako
CyA Huje mowao [0 ofpeheHOr 3ak/bydka O MOCTOjarby CrOpHe uukeHnue.’®
HajjegHocTaBHMje hopmyncaHo NpaBuio O TEPETY yBepaBara 61 rnacunio Aa je cBaka
CTpaHKa [dy)Ha [a AOKaXe CBOje UMteHWYHEe HaBOAe ako >Xenu fa u3aejcTeyje
O4JTYKY Y CBOjY KOPWUCT.

[MpeTnocTaBka HEBUHOCTM Y KPMBUYHOM MOCTYNKY [OHEKe MOAU(NKYje 0BO
npasuno noctae/bajyhn Kao NMpuMHUMN Aa je TepeT AOKasuBaka Ha TyXuouy, a fa
ofbpaHa Makap (hopMasiHO HUje AyXKHa HMWTa Aa fokasyje. Mehytum, oabpaHa ca
[pyre CTpaHe MakKo Hema LY)>KHOCT, UMa UHTEpPEeC [OKa3nBara OHUX YMHEHULA Koje
joj nay y npwunor. CTpaHayku MOfen MocTyrnka ca [O0Ka3sHO MacMBHUM CYLOM He
HaflaXe Mo CNYy)X6eHOj AY>KHOCTWU YTBphMBake uMkbeHuua y UWby yTBphuBarba
NCTUHE, aKo WX oabpaHa HWMje uCTakna y noctynky. CXoAgHO Tome, cyn Hehe
yTBphMBaTU fa NN je OKPUB/bEHW OMO ypauyH/bMB ako Ce MojaBu CyMia Y Tako
HewTo, Beh CamM0 aK0 OKPWB/bEHU WCTaKHE MPUroBOP HeypauyyH/bMBOCTU. Y TOM
CMUCly Ce CBW OCHOBM WCK/byderwa KPMBUYHOI fJena Yy Halem npasy
(HeypauyH/bMBOCT, HY)XXHa ofbpaHa, Kpajba HYXXHa UTA.) Y CTpaHauykoM mopgeny
nocmarpajy Kao nocebHe "ofbpaHe” Koje je OKpUMB/beHM LyXKaH YHanpes fa Hajasu v
MCMYHW TepeT JOKa3VNBOCTM aKo MaH1pa Jja Ce Ha X No3vBa TOKOM nocTynka. 2%

OBakaB MocTyrnak y npakcu je HaMeTHyo npo6sem ycTaBHOCTU npebalyiBara

TepeTa [oOKasMBata Ha OKpMB/beHOr N ycknahueawe ca V u XIV amaHgmaHOM

2% B, MosHuh /1987/: 442.

2% Tako npuMepa paay OKPUB/LEHM KOjI MAaHMPa a Ce Mo3KBa Ha HeypadyH/LUBOCT UMa [YXKHOCT Aa
0 TOMe 671aroBpeMEHO M NCMEHO 06aBECTU TY)XKUNALLTBO, jep Ce Y CYNPOTHOM He MOXKE CYXXUTK
0BOM 0fj6paHOM (npaBuno 12.2. depepanHnX npaBuaa KPMBUYHON NOCTYMKA). VIcTa je npoueaypa 'y
CNyyajy no3vBarba Ha anmbu, Hapehere NPeTNoCcTaB/bEHON U T. CA.
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YcraBa CAl-a. Peliere je npoHaheHO Yy No3uBawy Ha T3B. aupMaTBHY 04bpaHy u
Apyrauvje fokasHe cTaHgapge. Tako je BpxosHu cypg CAl-a mctakao fa ce Kop
no3vBara Ha HYXXHY 04bpaHy He paau o npebauuBakby TepeTa [OKasvBarba Ha
OKpuB/beHOT, Beh 0 ampMaT1BHO] 0AbpaHM Koja noapas3ymeBa [a OKPUB/LEHW Mopa
[ia UCMYHWN TepeT JO0KAa3MBOCTU YMHbeHMLA KOje My MAY Y NpUor, a y ToM cMUchy je
[0BO/bAH CTaHAapf MpeTexHocTy foka3a.”’® Ha TyxuoLy je oHga KoHauaH TepeT
[I0Ka3MBara M TO "BaH CBaKe pasyMHe CyMme” [ia Ce HMje paanio 0 HYXXHOj oabpaHu.
[lakne, pey je o TomMe Aa je Ha oabpaHM Aa CTBOPU CyMibY KOA MOPOTHMKA, KOjy he

TY)XXWNaL, HaKOH Tora HacTojaTu Aa efMMUHULLIE 13BONeHeM [j0Ka3a Y CBOjY KOPUCT.
7.2. [loKasHn cTaHdapan

[loka3Hn cTaHgap npefctae/ba oApeheH CTeneH yBeperwa Koju je NoTpebHo
33[0BO/LUTM Yy LWbY [OHOLWeHwa ofrosapajyhe ognyke.”! Amepuuko npaso
yrnaBHoOM nommke TpU AoKasHa ctaHaapaa (preponderance of evidence, clear and
convincing evidence n beyond reasonable doubt) maga ce y nuTepaTypy noHekag,
noMUkY M ApYryn AokasHu ctaHgapam (strong and convincing evidence, very clear
and decisive evidence 1 T. c/1.). EHIeCcko npaeo, 3a pas3/iMKy of Tora, nosHaje camo
ABa [0Ka3Ha CTaH[apAa- YBEPeHOCT Ha OCHOBY GanaHca BepoBaTHohe (proof on the
balance of probabilities) koju nogpasymesa Behy BepoBaTHOhY Yy MOCTOjakbe HEro y
HernocTojawe oapeheHe uUMmeHMUE M YBEPEHOCT "BaH pasymHe cyMibe” (beyond
reasonable doubt).?*?

CraHpgapa npeTexXHocTn Aokasa (preponderance of evidence) nogpasymesa ga
je Beha BepoBaTHOha Aa je Heka TBpAHba UCTUHUTA Hero faxkHa, O4HOCHO Aa oapeheHa

YMHEHMLA NOCTOjU Hero Aa He noctoju.” Pey je o AoKasy Koju MOpOTY HaBoAM Aa

29 Byan: Martin v. Ohio (S.Ct. 1987), Cooper v. Oklahome (S.Ct. 1996); HasegeHo npema: P.F.
Rothstein, M.S. Reader and D. Crump /2007/: Evidence, Thompson West, pp. 49-52.

21 5 ogum cTaHgapauma onwnpHuje: M. H. Graham /2009/: "Burden of Proof and Presumptions in
Criminal Cases’, Criminal Law Bulletin, Vol. 44, No. 16, pp. 1-33, S. |. Dwyer /1975/: "Presumptions
and Burden of Proof”, Loyola Law Review, Vol. 21, pp. 376- 404.

?120 Tome: P. Roberts, A. Zuckerman /2010/: 220-221.

23 Miller v. Minister of Pensions[1947] 2 All ER 372 Y 1cToM NpefMeTy je UCTaKHYTO Aa "ako cy
[0Ka3mn TakBM aa TpmbyHan moxxe pehn M1 cMaTpaMo fa je BepoBaTHMje [ja jecTe Hero Aa Huje, OBOM je
TepeTy YAOBO/bEHO, a aKO Cy BEPOBATHOCTM M3jeaHaueHe Taga Huje”.
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YTBPAM f2 je NocTOjare CMOpHE UNHEHWLIE BEPOBATHMjE O/ HEHOT HenocTojarba, >

OBaj cTaHAap4 nojpasymvesa fa [okKa3 MMa Behy TeXXUHY U YBEP/bUBOCT Of [OKasa
KOju je MOHYheH Kao Heroea CYMNpPOTHOCT, Tj. Aa je pey O AO0Ka3y KOju Y LeNMHM
nokasyje fa je BepoBaTHMje MOCTOjae UYMHEHULIE KOja Ce HbUMe [0Ka3syje Hero
HenocTojarbe TakBe YnkeHuLe.” CTaHaaps NpeTexXHOCTU [oKasa ce KOPWUCTYW 3a
[OHOLLEHE Mpecye y NapHUYHOM MOCTYNKY A0K Ce Y KPMBUYHOM MOCTYMKY NOMUHE
y MOCTYNKY noTephuBarba ONTY)KHULE Of CTpaHe BenKe NopoTe rhe je Tyxunay, je
Ay)KaH fa AoKaxe "npeTexxHowhy Aokasa” Aa je OKPUB/bEHM W3BPLUMO KPUBMYHO
feno. WcTo Tako, OKpWB/bEHM KOjU HamepaBa [a Ce M03vMBa Ha HeKy Of
ajmpmaTMBHUX ofbpaHa AyXaH je [a MnpeTexHowhy [okasa ysBepu cyaujy y
NOCTOjate OBUX OKOMHOCTM (annbu, HeypauyH/bMBOCT, HYXXHa oabpaHa 1 Ch.), Kako
6w ce 0BO NUTarbe YONLUTe U3HEo Npes Nnopory.

CraHfapg jacHor wu yeepsbmBor pokasa (clear and convincing evidence)
nofpasymeBa HELUTO jauu CTereH yBepewa Yy CMUCIY Ja [0Kas3n Koje je CTpaHka
M3Hena Mmopajy Koj TMOpPOTHMKa CTBapaT¥ BeOMa YBPCTO YBEPEHE, BUCOKY
BepoBaTHOhy y MocTojarwe oApeheHe YnkeHuLEe, OAHOCHO Y MCTUHUTOCT ofpeheHnx
TBPAHW. 3axTeBa ce Yy ofpeheHVM NapHUYHUM NpegMeTvMa y Kojuma ce pagu o
jaBHOM MHTepecy (Koju 61 ce KOA Hac peluaBasv Y yrnpaBHOM MOCTYMKY Kao LUTO je
peuyMo AMUCUMMAMHCKA OArOBOPHOCT Cyfunja U TyXunaua), y 6payHuM crioposmma
nonyt 6pakopasBOAHMX MapHUUa, [ofe/bMBakba CTapaTe/bCTBa Hag — [AeLom,
yTBphMBare OUYMHCTBA U T. C/1., @ UHTEPECAHTHO je Aa Ce 0Baj CTaHAapA NpuMewyje v
Y KPUBUYHMM MOCTYMUUMa NPOTUB MA/IONIETHUX YUMHUIAUA KPUBUYHUX Aena.

CraHpapag BaH pasymHe cymie (beyond reasonable doubt) je Hajsuwin
[OKa3HW CTaHAapj Koju ce 3axTeBa 3a AoHowene ocyhyjyhe npecyge y KpUBUYHOM
noctynky. CTeneH CUTypHOCTU Y KPVBULY OKPUB/bEHOr Tpeba Aa ce rpaHuym ca
nssecHowwhy. BpxosHu cyn CA/Ll-a je ucTakao fa npasuyaH noctynak nponucad XIV
amaHgmaHom Ycrtasa (due process of law), 3axTeBa fa ce ONTYXXeHU Y KPUBUYHOM
MOCTYMKY 0CNO060AM YBEK aKO Ce CBY e/IEMEHTW KPUBUYHOT fiena He JOKaXY Y CKnagy

ca "HajBMLLIMM CTaHAapAOM [oKa3a Koju npaBo no3sHaje’”.

214 McCormick /1992/: McCormick on Evidence, 4th ed., West Publishing: St. Aul, Minn., p. 574.
215 1 S, Black /1990/: Black’s Law Dictionary, West Publishing Co., St.Paul, Minnesota, p. 461.
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Hajsehn npobrem KoL npvMeHe OBOr CTaHZapAa Hanasu ce ynpaso Y
HEroBoM npeunsHom ogpehusary. Cyauvja je fyXaH fLa nopoTy npe O4y4umBara fa
ofpeheHe WMHCTPyKLUMje, U3Mehy ocTanor M ga MM "Namyku” 06jacHM LITa 3Ha4K
YBEPEHOCT BaH CBake pa3yMHe CyMhe M KakBa Ta YBEpPeHOCT Tpeba fga 6yge. Y
Mpakcu je Tako UCTULLIAHO [a je pey O TaKBOM CTereHy yBepera Ha Koje 61 ce CBako
pa3yMHO fiMue OCMOHWM0 mocTynajyhu y cTBapvmMa Of HajBuMLIe BaXKHOCTU Y CBOM
NNYHOM UHTEpPEeCY, UK Aa je pey 0 "TakBOM CTaky C/lyyaja Koje, HakoH yrnopehusarba
M pa3martparba CBMX [0Ka3a OCTaB/ba CBECT MOPOTHMKA Yy TakBOM CTaky fa Mopajy
pehn ga ocehajy 4BpPCTO yBepere, MOpasHy M3BECHOCT fa je onTy)6a UCTUHUTA.”
Takohe je HarnawasaHo fa Ce He MOpa 1 He MOXE PaguTL O arcoyTHOj CUTYPHOCTH,
Beh O BENMKOM CTerneHy BepoBaTHOhe. YBepewe BaH pasyMHE CYMHe He 3Hauu U
yBepere 6e3 6110 KakBe CyMibe. AKO MMamo jake [oKa3e MPOTUB ONTYXXEHOI KOju
0CTaB/bajy CamM0 He3HaTHY MOryhHOCT Y HeroBy KOpUCT, OAHOCHO aKo je "Moryhe anu
He 11 BepOBaTHO” C/yyaj je JoKasaH BaH pasyMHe CyMibe. 2™

CnnyHo oppehetbe npuxeaheHo je U Yy npakcu MehyHapoAHUX KPUBUYHUX
TpubyHana, rae je UCTakHyTo Aa:

"He mopa mocTojaty CUrypHOCT, anin Mopa MOCTOjaT BUCOK CTereH BepoBaTHOe.
[loka3 BaH pa3yMHe CyMibe He 3Hauu [oka3 6e3 ujefHe CeHKe CyMbe. AKO MpOTuUB
OMTY)XXEHOr MOCTOje TakKO jaku [0Kasu [a Yy HEeroBy KOPUCT MPeocTaje camo Heka
Janeka MoryhHoCT Koja ce MoXe 0f6aumTi peyeHnLOM 'HapaBHO fa je To moryhe, anu
TO HUje HUMOLLTO BEPOBATHO', ONTYX6a je [J0Ka3aHa BaH pasyMHe CyMibe.”*
"MpeTpecHo Behe TymMauu CTaHAapf 'BaH pasymMHe CyMhe' [a 3HauuM BWUCOK CTeneH
BepoBaTHONE; TO He 3HauUM CUryPHOCT AN [J0Ka3 KOjW UCKIbyUyje CBaKy CyMiby. >

TepeT [oKa3a "BaH pa3yMHe CyMHe" MnpefcTaB/ba focTa npobniematvyaH u
KOHTpaBep3aH KOHLENT, NOCe6HO Y HeroBoj NPakTUYHOj NpUMeHW. Tako ce HaBoAw
[a "Kaga cyamnja ynotpebu oBaj TepMUH M MOKYyLa Aa ra 06jacHu NOpoTHULMMa TUMeE
NX joLl BULLE 36YHYje YMECTO [a UM jeAHOCTaBHO KaXKe [a je AY>HOCT TyXwuoua aa

X yBEpW Ja je onTyxeHn kpuB."** Mnak oBaj cTaHAaps Morao 61 ce MoMcTOBETUTH

1% O Tome: P. Roberts, A. Zuckerman /2010/: 220-282, Saltzburg S.A., Capra D.J. /2004/: American
Criminal Procedure, Seventh Edition, Thomson West Edition, 1128-1150.

27 Judgement, Delalic et al. (IT-96-21), Trial Chamber, 16 November 1998, par. 600; citiraMillerp v.
Minister of pensions (1947) 1 All ER 373, 373-4.
28 Judgement, Halilovic (IT-01-48-T), Trial Chamber, 16 November 2005, par. 25.

29 R v Summers, 1952, 1 All ER 1059, CCA, HaBegeHo npema: P. Roberts, A. Zuckerman /2010/: 254.
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ca M3BecHOWNhy Koja Ce 3axTeBa Yy Hallem npasy, a MofgpasymeBa WUCK/by4MBaHe
MOryhHOCTM CYMpPOTHOT.

Buno je nokywaja 1 fa ce fOKa3HM CTaHAapAM M3pase MpPOLEHTYasHO, Tako
LITO 61 cTaH4aps NPeTeXHOCT [oKa3sa nogpasymeBao cTerneH yBepewa Behu og 51 %,
jacaH 1 yBep/bMB 0Ka3 61 npeacTaB/bao "NpoueHTyanHy” ysepeHocT namehy 70 n 90
%, [JOK 61 cTaHdaps BaH pasyMHe CyMibe MpeLcTaB/ba0 CBaKy BepoBaTHohy Behy of
90 %.%° MehyTM, HU OBa HacTOjama HWUCY [OHEeNa 3HauajHuje MpaKTUUHe
pesyntate,??! a cTaHgaps [oKasvBarba W Ja/be 0CTaje AoCTa "MarnoBuUT” KOHLENT Y
aHr/10aMepuYKoMm rnpasy.

Tyxunay, je Havume [LyXaH f[a MopoTy YBepy BaH pasyMHe CyMibe Yy CBe
e/leMeHTe KPMBMYHOI Aena 1 NocTojare CBMX YMHEHMLA Ha Koje ce nosvea. Tako
npumMepa pagu, ako ce nocTynak BOAM 3a KPMBUYHO [eN10 pa3bojHULLITBA Ty)XXunal, je
[y)XXaH [a LoKaxe cnefehe enemeHTe, BaH pasyMHE CyMibe: a) Aa je OKPUB/bEHU
HeoBnawheHo ofy3eo Tyhy cTBap; 6) fa je TOM NPUINKOM MPUMEHUO CUY WK
npeTky; B) fa je TO ypagmo y Hamepw npubas/bakba UMOBUHCKE KOPUCTU. AKO Cce
OKPVB/bEHN MpUMepa pagn Mo30Be Ha TO [a je cTBap 6una weroea, a He Tyha u
CTBOPM Ha Taj HAYMH CYMHbY KOJ MOPOTHMKA, Ha TY)XXMUOLY je oneT Aa M3BoherweM
[l0Ka3a "ofarHa Ty CyMY’ yBepeBareM MopoTe "BaH pasyMHe CyMibe” fa je CTBap
6una Tyha. Ty)KMo4eB TepeT [0Ka3nBara "BaH pa3yMHe CyMibe” He O4HOCK Ce camo
Ha martepujanHO npaBHe Beh M Ha NPOLECHO MpaBHE YMHEHULIE, KaO U YMHEHMULE
peneBaHTHe 3a ofMepaBare KasHe (NocTojarbe oTexxaBajyhnx OfHOCHO HEMoCTOojaHe
onakwaeajyhmx okonHocTK). 360r Tora ce 1 Bepyje 4a KOHLENT JoKa3a "BaH pa3yMHe
cymmwe” (proof beyond a reasonable doubt), wwuper pgomawiaja of cBOr
KOHTVHEHTA/IHOT NaHAaHa NPeTrnocTaBke HEBUHOCTU U U3 He U3BYYEHOr Hadena in

dubio pro reo, koje ce yrnaBHOM Be3VBa/l0 CaMO 3a YWHEHWULIE Of KOjUX 3aBUCU

220 . . »
Y HacTojatbMmMa fla ce "MaTeMaTuKa yBeAe Y MpaBo” M fa Ce AOKasHUM CTaHAapAuma nocTtase

ofroeapajyhe HymepuuKe napanene Tako LITO OM Ce OHM 3aCHMBaIN Ha MEP/bMBOM U MPOBEPSHUBOM
CTeneHy BepoBaTHoOhe NocebHO ce MCTULana T3B. HOBA LLKO/A fjoKasmBara (new evidence scholarship).
Bugn: V.C. Ball /1961/: "The Moment of Truth: Probability Theory and Standards of Proof",
Vanderbilt Law Rev., 14, str. 807-830, R. Kaplan /1968/: *’Decision Theory and the Factfinding
Process’’, Stanford Law Rev., 20, 1065-1080.

221 Mpumepa paau, Ha aHKETW CPoBeAeHoj Mely MOPOTHULMMA Ynjy je 3aaaTak 610 4a NPOLEHTYanHO
uspase "cUrypHocT” jesaH 6poj jy je nspasuo yeeperem of 100%, apyru o Hajmarbe 90 %, foK cy
HEKM Ty CMrypHOCT paHrupanu ca csera 70 %. O Tome: M. Solan /1999/: "Refocusing the Burden of
Proof in Criminal Cases: Some Doubt about Reasonable Doubt", Texas Law Rev., 78, p. 105.

115



oaNnyKa 0 KpueuLmW.?> MeRyTuM, NoCneamnx roANHa U Ha KOHTUHEHTY 0nasn [0
"LUMperba” 0BOr KOHLENTa 1 TO Mpe cBera nog ytuuajem EBponckor cyga 3a 3awTuty

TbY/ACKUX NpaBa Kojy je YCBOjWO J0Ka3HM cTaHAapS, "BaH pasyMHe CyMibe”.”%

7.3. TepeT [oKasnBatba Y MELLOBUTOM KPUBMYHOM MOCTYMNKY

JomvHaumja UCTpaXKHE MakCcMMe Hervpa TepeT JokKasvBawa Yy CMUcNy
[AY>XXKHOCTU CTpaHKe fa [OKaXe CBOje UMtbeHU4YHe TBpAre. Kako cyf He fobuja
UMbEHMYHY rpafly 3a oAnyyMBare 0f CTpaHaka, Beh Ha OCHOBY MCTpare Kojy cam
CMpPOBOAM M [0Ka3a Koje caM M3BOAM Y Uu/by YTBphMBara MUCTMHE, Ha CTpaHKama
(haKTUYKM He NeXW HMKakKaB TepeT npefnarawa M n3Bohewa fokasa. Ha cyay je
OArOBOPHOCT 3a HacTyrnawe A0Kasa M 3afarak fa CKYNnu Leo YMHEHUYHW MmaTepuja
notpebaH 3a OANYKY Y UMby YyTBphMBawa "NMyHe WCTUHE O KPUBMYHOM [Aeny W
kpuBLYy”.?** HaBoau ce 1 fa ce TepeT [0Ka3nBarba He MOXe CBOAUTM Ha CTpaHauKu
NHTepec, byayhu ga "jaBHU Ty)KMal HemMa YMCTO CTpaHauky opujeHTauunjy jep je
AY)XXaH [a BOAM pavyyHa M O MWHTEpPeCUMa OKPWUB/bEHON, OLHOCHO O MOTpebu
yTBPHMBatba UCTUHE Y KPUBUYHOM MOCTYMKY". %%

YNpKoC Heraumju TepeTa AoKasvBara Yy MpaBOM, afBep3njalHOM CMUCY Te
peun, BehnMHa ayTopa je npu3HaBasia NOCTOjake MHTepeca CTpaHKe fa ce YTBpAe
ofpeheHe uMmeHWUe HOj Yy npuaor. Y TOM CMUCNY MpaB/beHa je nogena Ha
thopmanHn TepeT [AOKas3uBawa Koju nogpasymea MOryhHOCT cyda ga MpPWUIMKOM
04/1yuMBakba MMa y BUAY CaMo OHE UMHEHMLE KOje Cy CTpaHKe MCTaKne 1 JoKasane
MaTepujaiHN TepeT [oKasvBawa KOju nogpasymeBa WHTepec CTpaHKe [a
npeanoxun ussohewe oapeheHnX [okKasza Kako 6u ce yTBpaune ogpeheHe
YnrbeHNLEe.?® dopmanHN TepeT [0Ka3vBakba je, N0 NOrULy CTBapy HECMojuB ca
MOCTYNKOM Yy KOMe cyf ofpefyje Koje he ce ummweHuue yTBphMBATM M KOjUM

[0Ka3MMa 1 aKTMBHO YYeCTBYje Y HIX0BOM M3BONeHY Y Lnby yTBpHMBatba NCTUHE,

?2 M. Damaska /1973/: 541-542.

22 Rahimi vs. Greece, App. No. 8687/08, Judgement of 5.04.2011, Eduard Popa v. the Republic of
Moldova App. No. 17008/07, Judgement of 12.02.2013, Suleymanov vs. Russia, App. No. 32501/11,
Judgement of 22.01.2013.

224 0 Tome: T. Bacurbesuh /1981/: 311-312.

25 M. LLkynuh /2007/: 87.

%6 Tako b. Mapkoswh /1921/: 96-100, M. Mpy6uiua /1980/: 59-75, V. Bayer /1989/: 68-72.
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anun je ca gpyre CTpaHe UCTULAHO [a MaTepujasiHL TepeT [oKasmBarba MocToju 1y
HalleM KpVBMYHOM MOCTYNKY W Mogpas3ymeBa: a) NnocTojakbe MHTepeca cTpaHaka fa
npoHanase 1 Npeanaxy YMkeHWULIE U [OKa3e Koje UM nay y npunor n 6) HacTynawe
LUTETHMX MOc/neauua 3a CTPaHKY ako 4YMkbeHMua Koja joj uae y npuaor ocTaHe
HefOKa3aHa.

Y nuTepaTypu je pacrpas/baHO O MaTepujaJIHOM TepeTy [oKasuBawa U TO Y
KOHTEKCTY Hayena in dubio pro reo. Mako je TepeT [AoKa3uBartba Ha TyXMUoUy a
OKPVB/bEHN HEMA LUTa [a [0Ka3yje, yKa3unBaHo je Aa NnocToje cuTyaumnje Koje Hamehy
noTpeby [a OH [0Kasyje HEKE YMHEHMLIE, OAHOCHO [a HeKe YnkbeHuLe Byay AoKa3aHe
Yy HEroBy KopucT jep he y CynpOTHOM CHOCWUTW HeraTtMBHE MOCNeAuLe HWUXO0BOT
HefoKa3MnBama. Pey je npuMepa pagu, 0 HY>XXHOj 046paHn, Kpaji0j HYXau, Hapehewy
MPETNOCTB/LEHOI U APYIUM YMkbeHMLAMA KOje WCK/bydyjy MOCTOjare KPUBUYHOT
[iena, yTuuy Ha HeroBy 61axy KBaMuKaumjy Wanm Ha Apyru HauuH ugy y npuaor
of6paHn. COBJeTCKM ayTopK Cy Y TaKBUM ClydajeBrMa roBOPUIN O NMPeMeLLTary 1an
MpeHoLLeY TepeTa [oKasuBatba Ha Of6paHy,”’ MoK je Hemauka Teopuja Aenuna
UMHbEHMLE Ha OHe KOoje uYMHe obeniexja KPpUBWYHOI [efa, OCHOBE 3a WCK/byuerbe
KPVBMYHE OfrOBOPHOCTW, OCHOBE 3a WMCK/by4Yetbe U YKU[ae KaXXHMBOCTWU, OCHOBE
Koje KBa/IM(OMKYjYy WU NPUBUNEryjy [Aeno, MpouecHe MpeTrnocTaBKe, MPOLECHe
CMeTHE M [pyre 4ukbeHuue, noctae/bajyhyv npaswna y nornegy tora ga M je
MaTepujaHu TepeT HUXOBOT 40Ka3MBatba Ha TY)KWUNALLTBY WK Ha 046paHm. 2

KpuTtnkyjyhn HasefieHa cTajanuwita u nonasehu og npuHumna in dubio pro
reo, M. 'pybuLla je cmaTpao fa ONTY)KEHW HUje Ay>KaH HULWTa Aa AoKa3syje 1 [a je
MOrpeLlHo roBopuTM O npebauuBakwy TepeTa [OKasvBakba. Y TOM CMUCNY, CBe
YMHEHULIE KOje Ay Ha TepeT ONTYXXEHOr Mopajy 6uTu ca mnasecHolwhy yTepheHe a
aKo Ce MojaBu CyMHa Yy HMXO0BO MOCTOjake y3Ma ce Ja He nocToje. HanpoTus, 3a
CBE UMHEHMLIE LUTO MAY Y MPUIOT OMNTYXXEHOM, aKo Ce MojaBu CyMrba ga bu morsne
MocTojaT! a He ycrne Ce Ta CyMia C M3BECHOWNY WCK/bYyunuTn, Tpeba y3eTu gda
nocToje. Y TOM CMMUC/lY je OCHOBaHO KPUTWMKOBAO MpakKTW4He (hopmynauuje 4ecto

MPUCYTHE Y npecyaama Aa "Huje [0oKa3aHO fa je OKPUB/bEHW GMO HamafHyT, Kako

22 Tako CTPOrosuy 1 BULLMHCKM, HaBefeHo npema M. Mpy6uia /1980/: 59.
228 KpuTuKyjyhu oBaksa cTaHosuLTa M. Mpy6uLla HaBoam rnegunwwiTa Glaser-a, Kries-ai Bennecke-
Bling-a. Bugu: M. Mpy6uwwa /1980/: 60-61.
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MCTNYe Y CBOjOj 046paHn”, fa "HWNje fOKa3aHO [a je OKPUB/bEHN B0 HeypauyH/bUB" U
TCN., MHCUCTUPajyhK Ha HUXOBOj 3aMeHWN OCNefHNjUM (hopMynaumjama y cMucny
"[0Ka3aHo je fa OKPWB/bEHM HUMje 61O HanagHyT”, "[0Ka3aHo je Aa je OKPMB/LEHN 61O
ypauyHmbus” uta. %

MelhyTum, HaBefileHa NpaBua He peLlaBajy nNuTake KO je AyXKaH fa NpuKyn/ba
M W3BOAM [OKase Yy NPUIOr HaBeAeHUX YuMkeHuua, Beh camMo fajy npakTu4He
CMEpHMULIE 3a NOCTYNake y Cy4ajy HbMX0BOr HeyTBphmBara. OBO NuTawke 1 6Uno je
6ecnpeaMeTHO y NOCTYMKY Yy KOME je JOMUHMPANO Hayeno yTBphuBara MaTepujanHe
UCTWHe. Y MOfeny y KOMe Cyf MpUKynsba U U3BOAM [OKase, He MOXe Ce roBOpUTK 0
TepeTy [oKasuBatba Y NpaBoM CMUCY Te peun, 6yayhu aa je Ha cTpaHkama camo fa
M3HECY YMHeHMLE KOje CcmaTtpajy pefieBaHTHUM, a Ha Ccyay je Jabe [a [0Kas3Ho
NMpoBepu TakBe uutbeHuue. 360r Tora ce W MCTMYe [a TepeT [OKasuBarba Y
HeafBep3nja/IHOM MOCTYNKY MMa Cneuu@uyHO 3Hayere. Kako cyf vMa akTUBHY
YNOry y npoHanakewy WCTUHE, TepeT CTpaHKe fJa [OoKaxe ofApeheHy unkbeHuuy
KOeraucTunpa ca 0BoM Ay>kHowhy cyfa fa YTBpAv NpPaBHO PeieBaHTHO YMHEHUYHO
crame.

Wmajyhn 10 y BUAYy, M Taj MaTepuja/iHN TepeT AOKas3uBara JIOTUYKK je
AucnapuTeTaH "MaeasHOM” UCTPKHOM MOZENY Y KOMe je OCHOBHM 3ajaTtak cyda fa
YTBPAN WUCTUHY, HE3aBUCHO Of CTpaHauke MHWMLMjaTMBE. AKO je AYXHOCT cyda fa
YTBPAM UCTUHY a HEKa YMHeHMLa ocTaHe HefokasaHa (6e3 063mpa Ha TO KOMe OHa
nae y Npunor), NOrnyky Npou3niasun fa cys Huje UCnyHWo CBOjY OCHOBHY [YXKHOCT,
LWUTO JOBOAM Y MUTakbe W NEerMTUMUTET [OHeTe Of/lyKe. AKO je LY)XXHOCT cyda fa
YTBPAM LWITa Ce CTBapHO Aecuno, oHga 6u cyd, npuMepa pagy u 6e3 AOKasHe
NHULKMjaTBe oabpaHe 6MO AyXXaH [da YyTBpAW Aa je Aeno npumMepa pagm U3BPLLEHO Y
HY)XHO] OoabpaHuW WNM Y HeypadyH/bMBOM CTawy. [loce6bHO ofbpaHa Yy TaKBOM
CUCTEMY He OM CMefna fa CHOCW LUTETHe MOC/eAuLEe ako YMHeHMUa Koja joj uge y
NpuUnor ocTaHe HefdokasaHa. OpbpaHa 6M Haume 6una AyKHa camO fda W3Hece

YnbeHuLEe (HNp. [a je cTeap 3a KOojy ce TEPeTM fAa jy je yKpao 3anpaBo 6una werosa

22 M. [py6uLua /1980/: 62-63.
%0 Tako n: A. Y3enau, /1998/: 276.
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cTBap, UK Ja je feny NpeTxoAmo Hanag of CTpaHe owwTeheHOr), a Ha Cyay je Aabe
[Y>KHOCT [la OKa3HO NPOBepY 1 YTBPAY Te Y/HEeHNLE Kako O1 YTBPAMO UCTUHY.

Y TOM CMUC/y Ce MOXe HanpaBuTu pasnvka u3Mehy TepeTa, TauHuje
MHTepeca N3HOLLIEHa YMHbEeHMLA Ca jefiHe 1 TepeTa 13Boherba Jokasa ca Apyre cTpaHe.
[loK CBaka CTpaHKa MMa MaTepuja/iHu MHTEPEC [a U3HECE YMHbeHULEe Koje joj uay y
MPWUNOr, Y CUCTEMY Y KOME je CY[ HajakTUBHUjW LOKa3HW aKTep, Hherosa je Ly>KHOCT
[a NMpUKynu 1 nsBefe [oKase Kako OW yTBPAMO MOCTOjarbe TUX YnkbeHuua. Mcta je
cuTyaumja u ca TYXKUOLEM KOjU Y ONTYXKHULM U3HOCK YMHEHULIE KOje My uay Yy
npunor, fa 6u UCTPaXH CyAmja TOKOM UCTpare NpUKYnuo LoKase KOju MOTKPern/byjy
WA MaK oOnoBprasajy HaseAeHe uukbeHuue. Vmajyhm y Bugy TakaBs Mofen,
pasymM/bMBO je 3aliTO je MuTarbe TepeTa [AoKas3uBara YriaBHOM 3aHeMapuBaHo Y
MPOLLECHOj Teopuju.

MehyTrM 0Baj MOAeN y NpPakcu je Y4ecTo HaMeTao NpPob6/siemM y cUTyaumju Kaga
cyA, NO MULW/berY CTpaHaka (npe ceera ofbpaHe) HUje N3BOAMO CBe [0Ka3e Koju 6u
JOj uwnn y npunor. Haveno yTtephuBarwa matepujaiHe UCTUHE HUje NOApPa3ymMeBaio
yCBajatbe CBMX [OKasHUX npegnora, Beh camMo OHMX, KOje je cyd cmaTtpao
pefieBaHTHUM 3a NPaBW/IHO OA/TyUMBake. Y TOM CMUC/TY je UCTULAHO fa

"Cyq Huje y 06aBe3u [a u3Befie CBe MPEOKeHe [0Kase, Tj. Npeasosn 3a u3sohere
[l0Ka3a MOM/IeXy OLEHM Cyaa y Morfefy OCHOBAHOCTYM OfH. 3Hauaja 3a MOTMYHO W
MNPaBUIHO yTBPAMBAK-E OHUX YMHEHMLA KOje MMajy KapakTep OA/yYHWX UMHEHMLA,
npu yemy Tpeb6a ucTahu aa oapea6a unaHa 17. 3aKOHUKA O KPUBUYHOM MOCTYMKY He
o6aBesyje Cyq [Oa W3Bede CBE WM MojeavHe MPE/IoKeHe [0Kase, HWUTM OCYCTBO
npeanora ocnobaha cy/ o6asese 4a U3Befe y TOM /by CBe NoTpebHe fokase.” "

Haueno ytephuBamwa martepujaiHe UCTUHe M [OKa3Ha aKTMBHOCT Cyja Huje
rapaHToBana fa he YnkbeHWYHO CTawe 6UTU NPaBUIHO U "UCTUHUTO” YTBPHEHO, HATK
Aa he NHTepecy OKPUB/bEHOT BUTK afieKBaTHO 3aluTUheHu, 0 Yemy ceegoue 1 cnegehu
npumepun 13 npakce:

Cyf je OKpPMB/bEHOT Ornaclo KpvBMM 3a MPOHEBEPY CamMO Ha OCHOBY YWHEHMLE
nocTojarta Marka, a a Huje yTBphvBao pafhy U3BpLUEHa KPUBUMYHOT [ena Koja ce
CacToju y NpucBajary, Ha KOju HauMH je OMTY>KeHW M3BPLUMO HABOAHO NPUCBaAjakse,
Kafa je [eno yunrbeHo, fa fin je ofy3eTe CTBapu 3af4pXao 3a cebe nam ux je otyhmo
uta. Ykugajyhu npsocteneHy npecygy BpxosHM cyfd je wucTakao: "MowTyjyhu
NPUHLMN MaTepujaiHe UCTUHE, KA0 OCHOBHM MPUHLMM KPUBUYHOT MOCTYMNKa Kome
Cy nofpeheHu CBW OCTa/IM MPUHLMNK, NPBOCTENEHW CYy[ je y 06aBe3n fa ucnutyje u

%1 113 Mpecyne AnenauymoHor cyaa y beorpagy, Kx. 1 4711/2011 og 20.12.2011. roauHe.
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yTBphyje CBe Of/lydHe UMbeHULE BaXKHe 3a 3aKOHUTY OANYKY Y CMUCHY unaHa 17.
3KM-a. Og/lyyHe ynbeHMLE OfHOCE Ce Ha MHOro6pojHe npeanore ofpaHe y Koje ce
MPBOCTENEHN Cy/ YOnwTe HUje ynywTao Beh ux je cmatpao 6ecrpeMeTHUM, Te je Ha
Taj Ha4yMH nNoBpefheHO NpaBo of6paHe OKPUB/LEHOT Ha rNaBHOM NPETPeCy Koje je 6uno
01 YTULaja Ha 3aKOHMTO 1 NPaBU/HO [IOHOLLIEHE NPBOCTErNeHe npecye.”

MpBOCTeneHN cyf je 04610 yTBphMBakbe YMHbEHMLA KOje je UCTakNa ofbpaHa 1 To Ja je
OKPVB/bEHW ApOry HabaBMo 1 ApPXKao paay CONCTBEHe yrnoTpebe, fa He MoXe 6e3 e U
fa Cy noKylwaju nedyewa octanm 6esycnewHu. [a je yTBPAWO MOCTOjakbe OBUX
YMHEHMLLA CY/ je MOrao fa OKpPUB/LEHOT 0CN0604M Of KasHe No YnaHy 246 ctas 4 K3.
Ykugajyhu npeocteneHy oa/lyky, BpXoBHU cyf je HaBeo: "Kako Cy OBe UYMHEHULIE Of,
KOPUCTM 3a OKPUB/LEHOT jep Cy Of 3Hauaja 3a JOHOLLUEHE 3aKOHWUTE Of4nyKe Y nornesy
npaBuiHe NpUMEHe 3aKOHa Y Aeny OfJ/lyKe O Kas3HW, a 0f, CTpaHe NPBOCTEMNeHOr cyaa
HUCY LeheHe Yy cmmucny ynaHa 17 3KI1, To je yumweHa 6UTHa noBpega ogpepada

KPVBMYHOT NocTynka m3 ynaHa 368 ctaB 2 3KI1, 360r Koje je npecyga mopana outu

YKUHYTa 1 BpaheHa Ha NOHOBHO Cyhere”.?

YnpKoc Ay>XHOCTM Aa "noTnyHO U UCTUHUTO” YTBPAW CBe NPaBHO peneBaHTHe
YMHeHMLE, M3 HaBedeHWX Mpumepa ce BUAW da CYy CydOBW, Npumepa pagu
MponyLTann fa YTBPAE HE CaMO OHE YMHEHULIE KOje CY Y MHTepecy OKPUB/bEHOT Kao
LUTO je pasnor ApXawa OnojHe Apore, Beh 1 OCHOBHE efleMeHTe KPMBUYHOTI [efa Kao
WITO je pajta M3BpLUeHa KO MpoHeBepe. VIHTepecaHTHO je MNpUMeTUTU gda Yy
cnydyajeBUMa Kaga 6w cyd HeonpasfaHO 046ujao [AOKasHe npegsore oabpaHe,
[PYyrocTeneHy CyAoBU HWUCY YKuAann npecyfe 360r NOrpewiHor WM HeroTnyHo
YTBPHEHOr YMHEHMYHOr CTamwa, Beh 360r nospefe M3 unaHa 368 crtaB 2 3KIl-a,
OJHOCHO noBpefe npasa Ha ofbpaHy. Mny3opHO je ovekmBaTh fa he npenasak Ha
afiBep3vjasiHA  MOAeNn W MNpeHoLWleHwe [OKasHe WHUUMjaTMBE Ha  CTpaHke
"enummnHucaT” ose npobneme. Cyamja Kao pyKoBoAwsal, MocTyrnka U fabe Mma
MoryhHoCT fa oabuvje foKa3mBare CBMX UYMHEeHMLA 3a KOje cMaTpa fa He noTnagajy
noA "npeaMeT AoKasmBaka’ AetivHMCcaH YnaHom 83, nnm nak n3sohere OHUX [oKasa
Mo HEroBOM MULL/bERWY YCMEpPeHUX Ha "ofyrosnayere NOCTynka'. HasegeHu
npo6seMn He MOTY Ce PeLunTn yCBajarbeM Apyrayumjer npouecHOr Mogena, jep U He
3aB1Ce NMPUMapHO Of 3aKOHCKUX 0Apenow, Beh 0f CTPYYHOCTW, 3HaHwa W BeLITUHA

MPOLIECHUX aKTepa.

2 pepjerbe BpxoBHor cyaa Cpbuje, Kx. 1 1148/2007 op 24.12.2007. roauHe.
3 pelierbe BpxosHor cyaa Cpbuje Kx. 1 2578/2006 og 05.02.2007. roauHe.
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7.4. TepeT goKasmBara y NapHUYHOM NMOCTYNKY

MMuTare TepeTa [OKa3MBarkba je Yak 3aHemMapmBaHo U Y NMapHUYHOM MOCTYNKY
C 0631pOM Ha JOMUHaLMjy Hadena MaTepujasiHe UCTUHE M Y OBOM, NMPOK/IaMaTopHO
"CTpaHaykoMm” TUMy nocTynka. Nonasehn of npumara Havena marepujasiHe UCTUHE U
nocTaBke fAa "MapHuUUa HWje npuBaTHa CTBap CTpaHKe Beh ce y3Audke Ha CTerneH
WHCTUTYTa Y MNOrfeay Ymnjer Ncxoda je 3amHTepecoBaH npasHM nopedak’” "pahaHCcKm
je cmMaTpao [a Hu JoKasmBakbe Huje "cTBap CTpaHKe” Beh fda je TO "cTBap cyfa n He
MOXe GWUTW MpeaMeT AWUCMO3UTUBHUX MPOLECHUX paamwy”.>* VcTu ayTop Aabe
HaBOAM [a *’UCMUTMBaE YMHEHULA U U3BONEHE [OKa3a HMje CTBap CTpaHaka Kao Y
aHr10aMepUYKOM PexXnMy AokKasmsarba, Beh je To CTBap cyda O K0joj ce Mopa BOAUTU
paynHa No C/AY>KEHO] AY>XXHOCTK, Na M ako Ce y COLUMjaIMCTUYUKOj MpaBHOj Hayuu
roBopy O TepeTy [0KasuBaka, MOXE Ce OCHOBaHO OcropaBaTh Aa je Taj TepMUH
afekBaTaH." >

TepeTy [okasuBawba Ce nocsehyje BuLle Naxwe TeK novyeTtkom '90 rogmHa
npoLnor Beka. og ytuuajem repMaHcKmx aytopa, npe ceera PoseH6epra, b. Mo3Huh
je Hanpasuno pasnuky n3mely cybjeKTMBHOT M 06jeKTUBHOI TepeTa JoKasmBara. [oK
Cy6jeKTMBHM TepeT AOKas3uBara faje OA4roBOpP Ha NuTake KO je wTa AyXaH Aa
[OKa>Ke, 06jeKTUBHM TEPET 3anpaBo Aaje CyAy UHCTPYKLMje 3a NoCTynawe Yy cnydajy
[la HeKa YMheHuua ocTaHe HeAokasaHa. Y ToMm cmucny [losHuh wnctuue ga y
cUCTEMUMA Y KOjUMa Cy[, MMa MHKBU3UTOPCKa OBMallherba akLeHaT HUje Ha nuTamy
KO Tpeba fa gokaxke, Beh WwTa Tpeba fa ce AOKaxke, M Ha nocneamuaMa M3ocTaHKa
fokasza.”® TpuBa HacTaB/ba OBY Teopujy O O6jeKTUBHOM [IOKa3HOM TepeTy,
npeymnsnpajyhn ga npasmna o TepeTy foKasuBamwa Aonase 40 n3pakaja Kaga cyq "Ha
TeMe/by PacrofioKMBMX A0Ka3HMX cpeAcTaBa He Byfe y CTawy opMupaTt N3BjecHO
yBjeperse 0 UCTUHUTOCTM MPaBHO peneBaHTHe TBpAe”.”’ pema TOMe y HALLO]
MapHWYHO] NUTEpaTypu je nog yTuLajeM repmMaHCKMX ayTopa WMHCUCTMPaHO Ha

nogenn m3Mehy Cy6jeKTMBHOI TepeTa [0Ka3uBara KOju nofapasymeBa AYyXXHOCT

24 B, MpahaHcku /1964/: "TepeT [0Ka3nBatba y NapHULM 1 Halll 3aKOH O NapHUYHOM NOCTYMKY”,
"nacHWK AZlBOKaTCKe komope BojsoguHe, 13:1, cTp. 9-10.

25 5. pahaHcku /1964/; 9-11.

2B, MosHuh /1987/: 439-445,

%1 C. Tpusa, B. benajew, M. [uka, MpahaHCcKo napHU4YHO NpoLiecHo npaso, 3arpe6, 1986, cTp. 409.

121



CTpaHKe [a [OKaXe CBOje TBPAHE ako Xenu fa u3berHe HeratMBHe MNPOLLECHE
nocneguue n 06jeKTUBHOI TepeT AoKasuBara KOoju Ce nocmarpa NpBEHCTBEHO U3
nepcnekTyBe cyfa v nogpasymesa npasuia 3a JOHOLUEHE Of4YyKe Y Cnyyajy Aa cyj
OCTaHe y CyMHbM Y mornedy nocTojara ogpeleHnx unwennua.”®® AxTusHa ynora
Cyda Yy [OKasHOM TMOCTYMKY W [OMUHauMja WCTPaKHe MakcuMe Hervpana je
CY06jeKTUBHU TepeT [AoKa3nBaka y NMpaBoM CMUCY Te peyun.

OBa Teopujcka CTajanviTa Mo MNpBU MYT CYy 3aKOHCKWM MNPOK/1amoBaHa TeK
1990. rognHe®, nsmeHama 3MM-a n3 1974,%*° kaga TepeT foKasvBarba Mo NPBU NyT
M3PUYNTO MOCTaje efleMeHT MO3UTMBHOr Nnpasa. [pema Taga ycBOjeHOM unaHy 2213,
"aKo Cy[, Ha OCHOBY W3BefeHMX [0Ka3a He MOXe ca curypHowhy fa yTBpAu Heky
YMHEHMLY, O MOCTOjakby UMHEHMLE 3aK/byyyje NPUMEHOM npaBuna O TepeTy
foKasmBawa’. CXOOHO TOMe, TepeT [OKa3uMBata MOCMaTpaH je WCK/bY4MBO
06jeKTMBUCTUYKN, Y CMUCNY MHCTPYKLMja 32 MOCTyNnawe cyfa y Cry4ajy Cymwe y
noctojawe ofpeheHNX uunkbeHuMLa. 3aKOH HMje [aBa0 HUKakBe AeTa/bHuUje
WHCTPYKLMje Yy nornedy MOMEHYTUX MpaBuna O TepeTy [OKas3uBawa, HUTU je
npeLm3npaHo Ko LWTa Tpeba fa fokKasyje y NoCTynKy.

Cy6jeKTUBHN TepeT [oKasuBatba je YHeT 3MM-om n3 2004. roguHe® Koju
npegsuha ga cTpaHka Koja TBPAWM & MMa HeKOo MpaBO CHOCW TepeT [OKa3uBara
YMHEeHMLLE KOja je OMTHA 3a HacTaHaK Wv 0CTBapvBake TOr MpasBa ako 3aKOHOM Huje
ApyKunje ogpeheHo (un. 223 cT. 2), a CTpaHKa Koja ocnopasa NnocTojake HeKOr rnpasa
CHOCY TepeT [0Ka3nBama YMHEHNLE KOja je Crnpeynsia HacTaHakK WinM OCTBapuBaHe
npaBa Wau ycnef Koje je npaBo MpecTaso Aa MocToju, ako 3aKOHOM Huje ApyKunje
oapeheHo (4n.223 cT. 3). pyrum peymm, cTpaHKa Koja HewwTo TBPAM AY>KHa je TO K
Aa aokaxke (Cy6jeKTUBHM TEPET), U CHOCKM PU3MK ako He ycne y Tome, jep he cyp

[AOHETWN ONYKY Y KOPUCT NPOTUBHE CTpaHe (06jEKTUBHU TEPET).

28 0 Tome: A. Y3enal, /1998/: 274-280.

% 33KOH 0 M3MeHaMa 1 JoMyHama 3aKOHWKa O MapHUYHOM MOCTYMKY, "Cny>k6enn imcT CPPJ”, 6p.
27/90 op 16 maja 1990. roguHe

240 33KOHUK 0 MAaPHUYHOM MOCTYMKY, "Cn. SiucT COPJ " 6poj 4/77," Cn. Nuct CHOPJ " 6poj 36/77,
6/80, 36/80, 43/82, 72/82, 69/82, 58/84, 74/87, 57/89, 20/90, 27/90, 35/91 n " Cn. finct CHOPJ " 6poj
27192, 31/93, 24/94, 12/98, 15/98 1 3/02.

241 33KOHMK O MAPHUYHOM MOCTYNKY, "Cn. rnacHuk PC" 6poj 125/04
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HakoH 0BMX 3aKOHCKMX pedilopMuM, M MapHMYHA Mpakca Mouutbe Aa ce y
CBOjUM OfnyKama cBe uellhe Mo3MBa Ha TepeT [OKasvBaka W Mocneaumue
HencnyHera Tor TepeTa. Tako ce NpumMepa pagn HaBoAaw:

"CBaka CTpaHKa [y>Ha je [a U3Hece YMkbeHuLe U NPeLioxXu AoKase Ha KOjuMa 3acHMBa
CBOj 3aXTeB WM KOjMa Nnobuja HaBOAE 1 [j0Ka3e NPOTUBHIKA; "> "Ha kynuy je Tepet
[OKasMBaka fa je WCMyHMo CBOjy o6asesy Yy nornesy wcnjare  eHe;"**
"TMpeTnocTaB/ba Ce a CaApXXuHa NMCMEHOT YroBopa 13paXasa npasy BO/bY YrOBOPHUX
CTpaHa W CTOra OHaj KO TBPAM CyNpOTHO, fla je YroBOp CWMY/OBaH, OfJHOCHO [a
MPUKPMBa ApYry YroBop, AyXaH je fia To 1 gokaxe;"** " Cyp je ay»aH fa ogpean aa
TepeT [0KasuBara UMHeHWLA Koje Cy 6UTHE 3a OCTBapuBatbe MpaBa Ha 3aKOHCKY
KamarTy naja Ha padyH CTPaHKe Koja TBPAM [ja MMa paBo Ha 3aKOHCKY KamaTy;"** "Ha

“Maolly omacHe CTBapW je TepeT [oKasvBarba fa LUTeTa He MOThYe Of OnacHe

cTapy;"?* "Cyp unHn 6UTHY NoBspey oapefabda NOCTYMKa ako He NOLTYje npasina o

TepeTy [0KasnBatba, Mo KojuMa TyXunal, y3 Tyx6y Mopa fia MpUioXu 1 okKase, a Ha

MOBPaTHULYM O Ypyuery Ty>KO6e TY>KEHOM Mopa 6UTK TayHO Ha3HAYeHO O KOjuM ce

[iokasuma pagu."**’ "Cyq He MoXe 06UTU fja U3Befe NPeANOXKeHe [0Ka3e Ha CropHe

PeNeBaHTHe YMHbEHNLIE, a MOTOM Of/TYKY JOHETM NPUMEHOM TepeTa JoKasnBarba. "%

OCHOBHU "A0MPUHOC” ehMKACHOCTU NapHMYHOr MNOCTYMNKa ornefa ce ynpaso y
3aMeHUN UCTPaXXHEe MaKCUMe NpasBuanMa o TepeTy Aokasmsara. Cya Huje BULLIE fyXKaH
fa "MOTMYHO W WUCTUHWUTO YTBPhyje CBe CMOPHe YukbeHuLUe Of KOjux 3aBucu
OCHOBAHOCT 3axTeBa’ Beh ce TepeT [oKa3uBawa npebauyje Ha CTpaHKe, Mma ako
CTpaHKa He [OKaXe MOCTojate UMkbeHuLUe Koje joj uay Yy npunor cHocuhe wu
nocneguue ceor nponycta, 6e3 063Mpa Ha TO LUTO Y TaKBOM CAyuyajy UMHEHUYHO
CTarkbe O0CTaje HernoTnyHO W HEUCTUHWUTO YTBpheHo. [pyrm peumma, pusmk
He[0Ka3aHOCTM ca Cyfa npenas3n Ha cTpaHke. Tako npumepa pagu, ako HU jefHa of,
CTpaHaka He Mpef/ioKun BeluTavere UM He 06e36e1 TPOLLKOBe 3a BeluTaderbe um
ofbvje fa ce NoOABprHe BewlTadery, Cyd He OM MOrao Aa Hapeau BellTayere Mo
CNY>K6EeHO] [AY)KHOCTM ako ra cmarpa noTpebHMM 3a npaBUIHO YTBphuMBare
UMHEHNYHOT CTawa, Beh he 0 TMM YukbeHuuama ofJ/lydnTy NMPUMEHOM MNpasusia o
TepeTy AoKasuBama (4n. 260 cT. 3 3MMM/2011.). To hakTUUKKM 3HAYM Aa 61 HeraTuBHE

nocnefuue CHocuMna OHa CTpaHKa KOjoj TakBO BelUTayewe uge y npwunor. Tume

22 peylerse BuLLer TProBuHCKor cyfa y Beorpagy, Mx. bpoj 6680/01 og 13.2.2002. rognHe.
3 Mpecyaa OKpyxHor cyaa y Bamesy, M. 1498/2005 op 26.1.2006. roguHe.

24 pellere OKPYXKHOT Cyfja Y Barbesy, Mk. 641/2006 og 20.9.2006. roavHe.

5 Peere OKPYXKHOT Cyfa y Huwwy, Mk, 2334/2005 og 28.11.2005. roguHe.

8 Mpecyaa OKpyxHor cyaa y Bamesy, M. 1639/2007 oz 15.11.2007. roguke.

27 Pellierbe BuLLer TProBuHcKor cyaa, Mx. 8391/2005 o 22.9.2005. roguHe.

8 pPellierbe BuLer TproeuHcKor cyaa, M. 10330/2007 og 10.1.2008. roguHe.
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OLrOBOPHOCT 3a WMCXOA cnopa npenasv y pyke ctpaHaka. Cyf AOHOCW Mpecyny
MCK/bYUYMBO Ha OCHOBY [0Ka3a Koje Cy CTpaHKe W3Hene, 6e3 obasese fa NOTMyHO U
NCTUHUTO YTBPAM CNOpHe unkbeHuue. Of "aKTUBHOI UCTpaxkuTe/ba” Cyfunja nocraje
"HeyTpasHM apbuTap” y CTpaHa4YKOM HafMeTawy, a C/IMYHe TeHAEeHLUM]je NMPUCYTHE cy
Ny KPUBMYHOM MOCTYNKY ca goHowerweM 3KIM/2011. MehyTum, napHUyHa npasuna
Cy OBfe HempumerunBa, UMajyhn y BuLY NPETNoCTaBKy HEBMHOCTM WM NPUHLMN in
dubio pro reo, Koju OKpPWB/LEHOr, MaKap MNPOKMaMaTOpHO ocnobahajy cBakor

[I0Ka3HOr TepeTa.

7.5. TepeT goKasmBarba y KpMBMYHOM NOCTYNKY no 3KIM/2011

Y KpMBMYHOM MOCTYMKY Ce, Kao LWTO CMO BUAENM, MUTaky TepeTta
[oKasvBawa Yy fomahoj nutepatypu nocsehuBasio Mawe naxwe. open onwTe
KOHCTaTauuje fa Yy Hallem, MeLOoBUTOM KPUBMYHOM MOCTYMKY KOjU NojpasymMesa
[0Ka3HO aKTVMBHW Cy[ NuTakbe TepeTa [oKa3vBarba H1je HU Of, KakBOr 3Havaja, cama
KOHCTPYKLMja KPMBMYHOI NOCTYMNKa Hernpana je ysoherwe 00jeKTUBUCTUYKOr TepeTa
[0Ka3nBara KOju je MpBY Hallao MpocTopa Kako Mehy TeopeTuyapuma napHUYHOr
MOCTYMNKa Tako U Y 3aKOHCKOM TeKCTY. Y KPUBWYHOM MOCTYMKY HavMe Huje 6uno
noTpebe 3a fJaBatbeM WHCTPYKUMja Cydy Yy Cyyajy fa Heka 4YMkbeHMua ocTaHe
HefoKaszaHa, UMajyhun y Buay [a je y npakcu Bakmno Hadesno in dubio pro reo koje
HaslaXe [a Ce CBe UMHEeHNYHE HeJOyMULE Y CYMHbe peLlaBajy Y KOPUCT OKPUBIbEHOT.
Mopes TOra npeTrnocTaBka HEBMHOCTU W3Mefly OCTanor Hanaxe fa je TepeT
[0OKasMBara Ha TY)XUoLy, Maja je OBO MpaBW/I0 Y MELIOBUTOM MOAeny MoCTyrKa
[0CTa penatn3oBaHo, Umajyhu y Buay AY>KHOCT cyfa fa yTephyje CBe OHe YnkbeHuLe
KOje cmaTtpa peneBaHTHVWM M W3BOAM CBE [O0Ka3e Koje cmarpa MnoTpebHuMm 3a
yTBphnBame UcTrHe. Cya Kao [0Ka3HO HajaKTMBHU)U aKTep Y MOCTYMKY, TyXwuoua
(hakTnukn ocnobaha Tor "Tepeta” umajyhm y Buay Aa je OH Taj KOju TOKOM mcTpare
NPUKYyN/ba fokase (UCTPaXKHWU Cyanja), a KaCHUje Ha rnaBHOM npeTtpecy ogpehyje Koje
he ce unkeHuLe yTBphnBaT 1 Koju he ce AOKasn U3BOANUTMN.

3KI1/2011 y Benukoj mepn Mekba 0Baj KOHUENT, npeasuhajyhu ga je Tepet

[0KasmBara onNTyX6e Ha Tyxxuouy (4. 15 cT. 2), o6ase3yjyhu cTpaHKe fa HajkacHuje
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Ha NPUNPEMHOM POUULLTY NPeAIoXe 1 06pasfnoxe npeaioxkeHe fokase (4. 350)
[ia 03Haye Koje 6U Ce YMHEeHWLE MMasie [OKas3aTu U KOjUM Of NPefioXeHnX [oKasa
(un. 356).

Y Be3n ca TUM, Hajnpe ce Hamehe MuUTakwe LITA je TY)KMNALWTBO AY>XHO [a
[OKaXXe? Y aHrnoamepyyKoj Npakcy je Buaenv cMo, TyXXunaw, Ay>aH a JoKake "BaH
pa3yMHe CyMHe” CBE efleMeHTe KPUBUYHOT [iefla KOje OMTY)XXeHOM CTaB/ba Ha TepeT U
CBe [pyre YMHeHULE Ha KOje ce No3uBa, Npumepa paauv BesaHe 3a 04MepaBaHe KasHe.
OBO nuTare 6UNI0 je CMOPHO Y Npakcy MeRyHapoaHN KPUBUUYHNX TPUBYHana, y Kojoj
je TYXunawTBO YecTo M3HOCWMIO aprymeHTe Aa ce CTaHZapj [oKas3a BaH pa3yMHe
CYMHe MNpUMeryje CamMO Ha KOHayHO MuTawe KpUBULE, aniv He M Ha ocTase
UnkbeHMLE, NOCEOHO He Ha AoKasHe UnMkbeHuUe uan nHauumnje. Mehytum, XXanbeHo
Behe TpnbyHana je y BuLIe HaBpaTa 046auunio 0BakBe apryMeHTe, npeymsmpajyhu ga
"MpeTpecHoO Behe MOXe OMTY)XEHOr OCYAMTW 33 HEKO KPUBWMYHO [efo caMo ako je
onTy)x6a BaH pasymMHe CyMHe [0oKa3asa CBak/ efleMeHT TOr KpMBUYHOI Aena 1 Buia
OLrOBOPHOCTU, KAa0 W CBE UMHbEHWLE KOje Cy HeOonxoAHe 3a TakBy ocyady. Taj
cTaHfaps Bakun 6u1o Aa cy AoKasu Koju Cce Ouekyjy ANpeKTHU, 1o ga ce pagm o
nHAMUMjama."**® CxogHo TOMe, 3a [oHOLLeHe ocyhyjyhe mpecyde npeTpecHo Behe
Mopa 3aK/byunTn aa je: a) CBaku efleMeHT KPUBWMYHOI [efia KOje Ce OMTY)XXeHOM
CTaB/ba Ha TepeT AOKa3aH BaH pasyMHe CyMe; 6) CBaku efleMeHT CBakor BuAa
OZrOBOPHOCTU KOjW Ce ONTY)XXeHOM CTaB/ba Ha TEPeT [OKa3aH BaH pasyMHe CyMibe; U
fa je B) bnuno Koja uUMmeHWLA HEOnxof4Ha 3a [OHOLUeHe Mpecyde AoKa3aHa BaH
pasyMHe cymrbe.?>°

CnnyaH pe3oH Tpebaso 6 NpUXBATUTM U Y HaweM HOBOYCBOjeHOM
pacnpaBHOM Mogeny. TyXWnawTeo je Aakfe LY)KHO Aa [AOKaXe CBe YMHeHULe Ha
KOje ce no3mBa y MOCTYMNKY W CBe efleMeHTe KPUBMYHOT Ae/a Koje OMTY)XXeHOM CTaB/ba

Ha TepeT.

249 Judgment, Blagojevic & Jokic (IT-02-60-A), Appeals Chamber, 09 May 2007, par. 226, Judgment,
M. Stakic (IT-97-24-T), Trial Chamber, 31 July 2003, par. 219, Judgment, Kupreskic et al. (1T-95-16-
A), Appeals Chamber, 23 October 2001, par. 226, Judgement, Halilovic (1T-01-48-A), Appeals
Chamber, 16 October 2007, par. 111-125.

20 Blagojevic & Jokic, par. 226; Halilovic par. 125; Judgement, Milutinovic et al. (IT-05-87-7), Trial
Chamber, 26 Febtuary 2009, par. 62, 63.
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[aneko KOMMN/IMKOBaHWje je nuTare fda M je ogbpaHa Ay>XHa HewTo Aa
pokasyje? MpobneM je akTyenaH peLumo Ko nuTarba AoKasvBara HYXHe ofopaHe,
Kpajtbe HY)X/e, HeypadyyH/bUBOCTU U CBMX APYIUX YAHEHMLA KOje [0BOfE Y NuTarbe
TY)XKnoueBe TBpAHe (Mpumepa pagu, Aa je 4efomMopcTBo 6uno pesyntat nopemehaja
n3a3BaHor rnopohajem, fa oteta cTap Huje "Tyha" Beh Aa je npunagana OKPUB/LEHOM,
fla pafra OKPUB/LEHOr HUje 6wua Y3pOK CMPTM MacuBHOr cybjekta U T. Cn.).
Mapanena ca NapHUYHUM MOCTYNKOM OBAE HUje oA KopucTu, umajyhu y Buay aa je
npaBuIo NO KOMe je CBaka CTpaHKa [Ay)Ha Aa AoKa3syje CBOje YMHbeHNUYHE TBPAHE U
CHOCM NpoLecHe MocneamnLe Heycrnexa, AUCNapuTeTHO ca NPEeTNoCTaBKOM HEBMHOCTU
n Hayenom in dubio pro reo. Mako je n y paHujoj nuTepaTypu U3HOLLEHa KpUTUKa
rneguwTa Koja Ccy rosopuna O MNPeHOLeky Ha ofbpaHy TepeTa [OKa3vBarba
YMHEHMLA KOje WY OKPWB/LEHOM Y mpunor,® npo6nem ce Moce6HO aKTyenusyje
[0Ka3HOM Nacusm3aLmjoM cyga.

Mpenasak Ha pacnpasHu mMogen Hamehe Npo6seM JOKa3vBara YNHEHNLA KOje
OKPUB/LEHOM MY Y NPWOr Yy KOHTEKCTY YycknahuBawa TOr [OKa3uBaka Cca
MPeTnocTaBKOM HEBMHOCTW. MpeTnocTaBKa HEBMHOCTU 1 NPaBo Ha 0f46paHy hyTarwem
omoryhaBsajy OKpUB/bEHOM [ja ce 6paHn y MOTNYHOCTU MacuBHO, aln Kafa je pey o
YMkbeHMLAMa Koje My My Yy npuior ogbpaHa Mma WHTepec fa ux pokaxe. log
MPeTnoCTaBKOM [a W TY)XXWNaWwTBO M ofbpaHa U3HEeCY CBe pesieBaHTHE YMkbeHMLE, a
ofbpaHa ce peuyMO MO30Be Ha HeypavyyH/bUBOCT WM HEKM Of, OCHOBa UCK/by4era
MPOTMBNPABHOCTW WM Ha HEKY APYrYy YMHeHULLY Koja joj uae y npwnor (ga je cteap
3a KOjy Ce TepeTu fa jy je YKpao 6una herosa, fa je youcTBo AeTeTa U3BPLUEHO YCNef
nopemehaja nsassaHor nopohajem, aa je apora 6vna HaMmereHa NIMYHOj YrnoTpedm u T.
cn.), Hamehe ce npob6nem TepeTa [OKasuBata OBMX YMHeHMUA. [peTnocTaBka
HEBMHOCTY MU3Melly ocTasior nofgpasymeBa fa je TepeT foKas3uBatba Ha TYXKUoLYy Te ga
OKPVB/bEHWN He Tpeba fda [oKasyje Aa je HEeBMH, Beh je Ha TY)KMOLy Aa LOKaxe [a je

KpuYB, Ta4yHKje fa o6opu 0By NpeTnocTaBky. OBa NPeTnocTaBKa je jeAHa 0f OCHOBHMUX

#1 Jow je Mpy6uLIa yKasnBao Ha 0Baj Npo6aem, KpUTHKYjyhu cosjeTcke ayTope CTporosuya n
BuLLMHCKOT KOju Cy cMaTpanu fa ce y KpMBMYHOM MOCTYMKY TepeT JoKa3vBatba npebaLyje Ha
OKPUWB/LEHOT Kaja je pey 0 OHUM YMkbeHMLaMa Koje My iy y Npuaor. Y ToM CMUCHY je Harnallasao
[a 'y KpYBMYHOM MOCTYNKY 360r npuHLmMna in dubio pro reo He MoXe 1 He CMe 01a3UTH 10
npebawBatba TepeTa foKa3mBama, Te 4a ONTY)KEHW HeMa LUTa fa foKasyje (Hema HU T3B.
"mMaTepujanHn” TepeT) Beh aa kemMy Tpeba gokasaTu, C jefHe CTpaHe, NOCTOjae YMHEeHMLA LITO ra
TepeTe, a C Apyre cTpaHe, HEMOCTOjake YMbEHULA KOje My iy Y KopucT.'M. Mpybuiua /1980/: 62-66.
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TEKOBMHA MOAEPHOr KPWMBWUYHOI MOCTYMNKa, MpOKnamoBaHa CBUM YCTaBMMa U
[OKYMEHTVMA 3a 3aWTUTY /bYACKUX MpaBa, av Hamehe Ce NMUTawe HeHe NpakTUyHe
"epKkacHOCTK” 1 (PAKTUYKOT LOMPUHOCA MHTEPECMA OKPUB/LEHOT.

Ha npsu norneg 6u ce YMHWNO Aa je MosioXKaj OKPUB/LEHOT Y KPUBWUYHOM
MOCTYMKY AaneKko MOBO/bHUjU Of MO0Xaja TY)KeHOr Y napHWYHOM MOCTYMKY, jep je
OH "3alTuheH” OBOM MpeTrnocTaBkoM. MehyTuM, 1 Yy NapHUYHOM N Y KPUBUYHOM
MOCTYNKY BaXu npasuno “ei incumbit probatio, qui dicit, non qui negat; cum per
rerum naturam factum negantis probatio nulla sit" 0AHOCHO Aa je "OHaj KOju TYXWu
[yXaH TO W fa fokake’.® VI y napHUYHOM MOCTYMKY je Ha TYXUoLy TepeT
[0KasmBama TyXX6eHor 3axTeBa. CXOA4HO TOME, ako Ty>XKuaw, nprmMepa pagv TBpAv Aa
MYy je TY)XEHW Huje MCMIaTUO KymonpogajHy LeHy Yy MOTNYHOCTW, AyXaH je fda
[OKaXXe CBOje TBPAHE, AaBakeM npumepa pagu m3sofa ca 6aHKOBHOI payvyHa Ha
KOMe ce BUAM fja My HWje NPUCTUIIa HUKAKBA yriarta Of CTpaHe TY>KeHOr. Ty>KeHu ce
MOXe [pXXaTu NacvBHO pU3NKyjyhu ga TMe usrybm cnop, 40K ca Apyre CTpaHe MoXxe
(am He Mmopa) [oKasmBaTv MpuMepa pagu Aa je KynornpogajHy LeHy ucnnatumo y
rOTOBUHW. TyXXeHU NpemMa TOMe (PaKTUYKM Hema HUKakaB TepeT, a MacuBHUM
[pXareM pusMKyje rybuTak crnopa. Y KpPUBMYHOM MOCTYMKY je MUCTO Tako Ha
TY)XVOLY TepeT [OKasuBawa fa je npumepa pagu, Hempyxxawe noMohn of cTpaHe
OKPUB/bEHOI Y3POK CMPTWU NacuBHOr cybjekta. OKPUB/LEHW HUje AyXXaH HULWTa fAa
[0Ka3yje, ann je y HeroBOM MHTEPeCY Aa [OoKaxe Aa Huje 6uo y moryhHocTu ga
npy>u nomoh nnu fa je nomoh NpyXuno anu je oHa buna HeageksaTHa. Npema Tome,
TY)XXKeHa CTpaHa Yy NOCTYNKY HWKafa Hema AY>KHOCT fa 6uno wra Aokasyje anm je
aKTUBHO [ApXarwe W [0Kas3uBare YukbeHWUa Koje joj uay Yy NPWior y HeHoM
nHTepecy. [pobnem je Kako 0Baj "WMHTepec” YyCKNaguTM ca MNPEeTnoCcTaBKOM
HEBMHOCTMW.

Y aHr10CaKCOHCKO] MpaKkcK je oBaj Npo6/iemM peLleH No3vBakbeM Ha pasnnyunte
[l0Ka3He CTaHAapAe Ha OCHOBY KOjUX MPOM3WMasn fa camo TYXKunal, UMa LY>XHOCT
[OKa3nBamwa YnkbeHnLa "BaH pasymMHe Cymhe” [OK ofbpaHa HuKaga Y KpPYBUYHOM

MOCTYNKY Huje Ay>Ha Aa 3a0BO/bW OBaj AOKA3HW CTaHZapAd. Y nornedy unkbeHuua

%2 | |eo MpeBOy, OBE MaKCMe 61 Facvo "OHaj Koju TBPAM HELLTO AyXaH je Aa fOKaxXe, He OHaj Koji

Hervpa, umajyhn y Buay Aa OHaj KOju Hervpa no npuMpoaun cTBapy TELLKO MOXe MPYXWUTU f0Kase Koju
roBOpe y NPWOT HEMOCTOjakba YNHeHULE."
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Koje uay y npunor OKpUB/bEHOM, Ha OMTY)KEHOM je CamO TepeT [0Ka3MBOCTW - OH
Mopa fa NOHYAW LOBO/bHO [l0Ka3a KOju roBope Yy MpWor 0B1X YnkbeHMLa Kako ou ce
OHe YorLuTe nu3Hene npea nopoTty. Tako OKPVB/LEHWN KOjU MiaHWpa fa ce nosuea Ha
HY>XHY oAbpaHy Unn annbu, mopa Aa HaBede CBEAOKE U ApYyre maTepujanHe AoKase
KOju rOBOpe Y MPWIOr OBUX HEroBUX TBPAHY U Aa ybean Cyamjy Ha NpPeTXogHOM
pounLITY "MpeTpexxHowhy aokasa” fa cy MpeasiokeHy [0Kasn LOBO/bHM [a ce TO
NnUTare YONLITe U3Hece npeg nNopoty. AKO TepeT JOKa3MBOCTU Oyae 3a40BO/beH, Ha
TY)XMOLY OCTaje 3agatak Aa Ha cyhewy yBepu NopoTy "BaH pa3ymMHe CyMhe” fa ce
HUje paanno 0 HY>KHOj o46paHu, Aa annbun OKPUB/LEHOT HE CTOjU WU Aa He NocToje
Apyre unbeHuLe Koje joj nay y npunor. Tako je BpxosHu cyg CALl-a y nap HaBpaTta
MCTaKao Aa Ce KOA Mo3mBara Ha HY)XXHY ofbpaHy He paau O npebauuBakby TepeTa
[0KasnBara Ha OKpuBs/beHor, Beh 0 athmpmMaTMBHOj 0AbpaHM Koja nogpasymeBa fa
OKPUB/bEHN MOpa [Ja [OK&XEe OHe YMmeHWUe Koje My uay Yy npwuior v To

253

npeTexxHowhy aokasa. > [a 6u ce y ToM cny4ajy goHena ocyhyjyha npecyaa, oner je

Ha TY)XX1OLY KOHa4YHW TepeT AOKa3vBara U TO "BaH CBaKe pasyMHe CyMme” Aa ce Huje
paanio 0 HY>KHOj 06paHu.

CnnyaH pe3oH npuxsaheH je W y XalKoj jypucnpygeHumju, rae je peluere
oBe "anneme” Takohe NpoHaheHOo y ocnakaky Ha pasnnymTe JOKasHe CTaHAapge. Y
TOM CMWICNY je UCTaKHYTO Aa:

"[0K je Ty)unawTBo AY>XKHO fa ONTY)6e NpOTVB ONTY)XXEHOI AOKaXe BaH pasyMHe
CYMHE, Of, ONTY>KEHOr Ce TpaKW [a CBa MuTaka Koja je MOKPeHyo, AOoKake npema
cTaHfapAy NpeTeXxHocTn foKasa. Of ONTYXKEHOT Ce Aak/e 3axTesa Ja U3Befe camo OHe
[0Ka3e Koju 61, ako He 6yl ONMOBPrHYTW 1 aKo Ce Y HUX MoBepyje, 13a3as/in pasyMHy
CYyMibY HMje NN UCTUHUTA Herosa Bep3nja pgorahaja, a He OHa KOjy je W3HENo
Ty>xxunawtso. Ctora 6v foKasv Koje OH 13Bede Tpebanu 6UTH JOBO/BHM Aa Cyrepuily
pasymMHy MOryhHOCT. Y CBakOM Cny4ajy, akO HakOH OKOHYarba MOCTYMKa MoCToju
MKakBa CyMHa fia nin je TY)XXWUNalTBo A0Ka3a10 HaBOLe NMPOTUB OMTYXKEHOT, ONTYXKEHU

%3 Byau: Martin v. Ohio (S.Ct. 1987), Cooper v. Oklahome (S.Ct. 1996); Rothstein P.F., Reader M.S.
and Crump D., Evidence, Thompson West, 2007, pp. 49-52. ¥ unucToM pacrnpaBHOM MOgeny
3aCTYMN/bEHOM Y aHI/I0CaKCOHCKOM MpaBy, CBM OCHOBU UCK/byYetba MPOTMBMPABHOCTMN U KPUBULIE
(HeypauyH/bMBOCT, HY>KHa 0fi6paHa, KpajHa HY)XHa 1 T. C/1.) ce nocMaTpajy kao nocebHe "onbpaHe”
KOje je OKpMB/bEHN AY)KaH yHanpes Aa HajaBu ako nnaHupa fa ce Ha kX no3rnBa TOKOM NOCTynKa.
Tako OKpPUB/LEHW KOjW MpUMEPa pagy MaHupa a ce Nno3uea Ha HeypauyH/bUMBOCT UK ambm nma
JY>KHOCT fja 0 ToMe 6/1aroBpeMeHo M MUCMEHO, HajKacHWje Ha MPETXOAHOM POUMLITY, 06aBeCTM Cyg 1
TY)XMNALWTBO, jep Ce Y CYNPOTHOM HE MOXKE CNY>KUTN OBMM ofbpaHama (npasuno 12.2. degepanHmx
npasuna KpuBM4YHor noctynka CAZl-a). VAcTo je 1 ca agpyrum YnkbeHnLama Koje ogbpaHu ngy y
npunor - oHe ce Hehe yTBphHKBaTK Yy CNyYajy Aa ce ogbpaHa Ha HUX He M030Be.
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MMa NpaBo fa ce 360r Te CyMHbe MPECyan Y Herosy KOPUCT, OJHOCHO [OHece
ocnobahajyha npecyga.">*

Mpumepa pagn, y npeamety Aenannh onTyxeHW ce GpaHMO NO3MBaHbEM Ha
CMarbeHy YpauyH/bIBOCT,” a Behe je y Be3W ca TUM WUCTaKIo fa ONTYXKEHU Y TOM
cnyyajy "M3Hece npep Cyf YvkbeHULEe Koje noTBphyjy TakBy ogbpaHy cTaHAapLoMm
MPETEXHOCTN [0Kas3a- Tj. Aa je BepoBaTHWUje Aa CY UYMHEHULE M3HETE Y KOPUCT
oa6paHe TauHe, Hero Aa Hucy”.”® CxogHO TOMe, U OBAe je peluere NPoHaheHOo
Mo3nBameM Ha pasnnuuTe [OKasHe CTaHAapAe - AOK je Ha TYXXMOLY YBEK TepeT
[0Ka3nBama "BaH pasymMHe CyMHbe”, Kafja Ce pafyu 0 YMbeHuLama Koje ugy y npuior
0[16paHN OHa je Ay)KHa [a UX JoKaxe "MpeTexKHowhy Aokasa”, a Ha TYXXWUNaWTBy je
[a/be UX0BO Nobujarse.

Hawwe npaso, 3a pas3nnKy Of Tora, He Mo3Haje pasimunTe [oKasHe cTaHAapae
MonyT "jaCcHOr 1 yBEp/bMBOT [0Ka3a”, "NMPeTeXXHOCTN foKasa" v cn., Beh npecygy nam
peLlere Koje oArosapa npecyan Cyf MoXke 3aCHOBaT CaMO Ha YMkbeHMLama y umnjy je
M3BECHOCT NOTNYHO yBepeH (4. 18 cT. 1 3KIM/2001 v un. 16 ct. 4 3KI1/2011). Ako ce
He NMOCTWUIHE U3BECHOCT, OLHOCHO aK0 MOCTOjW CyMHba Y MOT/eAy YnkbeHnLa 0 KOjux
3aBUCY BOhere KPMBUYHOT MOCTYMKA, MOCTOjake 06enexja KPpUBUYHOr [efia Uu
NpYMeHa Heke Apyre ogpefde KPpUBMYHOI 3aKOHA, CY[, OBaKBE UWEHULE Tymaun y
KOPUCT OKpUB/bEHOT (Yn. 16 CT. 5).

OBakBa (hopmynaumja onet Hamehe nuTawe fga /M cyauja mopa 6utu ca
M3BecHoOWNyY CUrypaH y nocTojarkbe HYXHe OfbpaHe WM HeypayyH/bMBOCT Aa 6u
AoHeo ocnobahajyhy npecyay? Oa nu je ogbpaHa AyXKHa Aa ca U3BeCHOLLhy JoKaxe
[ia Ce paiuio O HYXXHOj ofibpaHV UM Nak fa y BpeMe M3BpLUEHA Aefla OKPUB/LEHU
HMje MOorao Aa CxBaTu 3Hayaj CBOr Aena Wau da ynpas/ba CBOjUM noctynumuma? a v
je ofbpaHa yonwiTe gy)KHa [a [oKasyje Aa Ce pafgu/io O HYXXHOj ofbpaHn wunn je
TY)XWnav, Taj Koju Tpeba fa [oKaXe HeNnocTojarwe UCTe? Y HalleM npasBy 0Ba NuTara

Tpeba peLLaBaTV y KOHTEKCTY npaswuna in dubio pro reo.

#4 Judgement, Delalic et al. (IT-96-21), Trial Chamber, 16 November 1998, par. 603.
%5 Judgement, Delalic et al. op.cit, par. 1157.
%6 Judgement, Delalic et al. (IT-96-21), Appeal Chamber, 20 February 2001, par. 581-582.
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7.6. TepeT gokasmBarba 1 Ha4veno in dubio pro reo

Hawe npaBo kao M BehnHa €BPO-KOHTUHEHTAIHWX 3aKOHOAaBCTaBa He
NMoMUHE [OKa3HW CTaHAaps "BaH pa3ymHe cyMibe” Beh npefsuha ga npecygy wnu
peLLere KOje 0Aroeapa Npecyam CyL4 MOXe 3aCHOBAaTK CaMo Ha YnkbeHuLama y uumjy je
N3BECHOCT MOTMYHO yBepeH (un. 18 cT. 1 3KM/2001 v un. 16 cT. 4 3KM/2011).%’
HaBefjeHa 13BeCHOCT 3anpaBo NnojpasyMeBa [0Ka3HO YTeMe/beHY M3BECHOCT M Tpeba
[ia KOJ, CBakor pasyMHOr /iMua CTBOpU yBeperbe Aa 61 M3BoherbeM TUX UCTUX [oKasa
[oWao o Tor ucror 3ak/bydka. Obpasnoxere npecyfe Tpeba fa je TakBo Aa
YTBPNEHO UMHEHWYHO CTamwe WCK/bydyje MOryhHOCT gpyrauunjer UmkieHWYHor
yTBphera 1 UMbEHNYHO MPaBHOT 3aK/by4uMBatba O OAMYYHUM untbeHuLama.?>® Mo
3aKOHCKO] [e(hMHULUMjN, M3BECHOCT je 3aK/by4yaK O HeCyMbUBOM MOCTOjaky WK
HenocTojarwy UMHeHMLE, 3aCHOBaH Ha 06jeKTMBHUM Mepunnma pacyhmara (Y. 2
cT. 1 Tau. 20 3KI/2011).>° O6jekTBHa Mepwuna pacyfuBara MNOApasyMeBajy
pacyhuBame Koje je "pea/MCTUYHO M KOje Ce OCMakwa Ha 34paB pasym, npasuna
NOFUKe, NCKYCTBO 1 KPUTWUKO OZMepaBatbe ca CynocTaB/beHnM cTaBoBuma’’. 2%

MpakTMYHO nocmaTpaHo, W3mely cTaHgapfa "BaH pasyMHe CyMhe’ Wt
"CY[MjCKe M3BECHOCTM" Hema pas/ivKe Yy MOrnedy CUrypHOCTU Ca KOjOM UMHEHULE
Tpeba ga cy ytepheHe. Cyamja, 0AHOCHO MopoTa Tpeba Aa 6yay y TOMMKO] Mepu
CUTYPHM Yy TNoOCTOjarbe OApefeHnX 4ukbeHMLa f[a WCK/by4ve CBaKy MoryhHocT
nocTojatba CynpoTHOr. MehyTum Ty 3axTeBaHy "M3BECHOCT” YMPKOC CBUM [OKa3HUM

HacTojartbuma Huje moryhe yBek noctnhu. Tako ce HaBoaM fa "6e3 063upa Ha pasBoj

%7 Hape/ieHa 3aK0OHCKa (hopMyiaLvja je AOHEK/e CIopHa jep Mpovaniasmi Aa Cyauja yorniTe He MOoXe
AoHeTun npecyay (Hu og6umjajyhy HM ocnobahajyhy) ako Huje ca U3BecHoLLhyY yBepeH Y NOCTOjaHe Heke
YnkbeHULE. TePMUHONOLLIKM UCNpaBHMje 61 6110 pehn aa ce M3BECHOCT 3axTeBa KOf AOHOLLEHa
ocyhyjyhe npecyge, TauHuje ga "ocyhyjyhy npecyay cya MoyKe 3aCHOBaTK CamMO Ha YMHeHMLaMa Y
ymjy je M3BECHOCT MOTNYHO yBepeH”. Ha Taj HaumH ce y3uma y 063up npmHumn in dubio pro reo, Koju
nojpasymesa fia arncoslyTHa U3BECHOCT Huje yBeK Moryha a fja ce UnbeHUYHe CyMHbe TyMaye y KopucT
OKPVB/bLEHOT.

%8 113 pewwersa BpxosHor cyaa Cp6uje, Kx 1 706/03 og 13.11.2003. roauHe.

%9 0 KpUTKKaMa 3aKOHCKOT AeMHMCarba MojMOBa BE3aHMX 3a CTENEHOBake CyMHbe OMLMpHIje: M.
LLkynuh n . nuh /2012/: HoBu 3akoHKK 0 KpUBMYHOM nocTynkKy Cpbuje- Pechopma y cTuny jesaH
KOpak Hanpef- ABa kopaka Hasag, beorpag, 83-89, M. 'pybay /2011/: "HoBe ycTaHOBe 1 HOBa
peluera 3aKoHUKa 0 KpUBMYHOM NocTyrnkKy Cpbuje o 26. centembpa 2011. rogmHe”, MpasHu 3anucu,
Yaconuc MpaBHor dakynTeta YHuBep3uteTa YHUOH y beorpagy, roguHa ll, 6poj 2, beorpag, 470-
472.

20 M. Winuh n gpyru /2012/: 54.
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CaBpeMeHUX TexXHWKa Koje WMajy CBOjy MNPUMeHY W MpPUINKOM YTBphuBama
UNHEHNYHOT CTakba Y KPUBUYHOM MOCTYMKY, HU HajKOPEKTHWje W HajcaBecHuje
n3BOhewe JoKasza M BOMere MOCTYNKa He Mopa YBEK Aa pe3yntupa eIMMUHUCAHEM
CBaKe CYMHE W CTMLaweM 4BpCTe ybeheHoCcTH, Beh je HanpoTuB Moryhe fga Heke
YMHEHMLIE MMaK OCTaHy camo Ay6uosHor KapakTtepa'.”®* Mpasuno je fga ce Takse
UMHbEHMLE Tymaye Y KOPWUCT OKPWB/LEHON, LUTO MpeLcTaB/ba CYLUTUHY Hauyena in
dubio pro reo.

OBO Haueno je ofApas CBMX CaBPEMEHWX KPUBWMYHMX npouedypa, 6wuno fa
NpuUnagajy MEeLIOBUTOM WAW afBep3vjanHoM Tuny.?%? VIHKBU3UTOPCKN KPUBUYHM
MocTynak ra Huje no3Hasao Ma ako Huje 6u0 [OBO/bHO [0Ka3a OKPUB/bEHM OU 3a
TeXa KpuBMYHA fena 6MBa0 MOABPrHYT TOPTYpPU Kako OU Ce WU3HYAMIO HEroBo
npusHarbe, J4OK 6V KOA NakWmx KPUBMYHUX [efia Y TOM cnyyajy 6vBao ocyheH Ha
BaHpeAHY KasHy (poena extraordinaria) Koja ce cacTojasia y ybnaxaBawy pefoBHe
KasHe. [Mopef Tora nocTojana je u npecyaa absolutio ab instantia (oTnyLwwTake UCNog,
cyhena) Koja ce mspunuana Kaga je OKpuB/bLEHN 61O onTepeheH AoKas3Mma Koju HUCY
OWnn LOBO/bHM HUW 3a OCYAY Ha PefOBHY KasHy, HW Ha OCyfy Ha BaHpefHYy KasHy. Y
TOM CNyyajy, OKPUB/LEHM 61 1 Jasbe 0CTajao Mo CyMwOM.?® UnibeHnuHe cymibe cy
[jaKNe TyMaueHe Ha yLITp6 oKpuB/beHor.?

Crora ce 1 Bepyje Aa je OBO Hayeno odpas XymaHux TeHAeHUMja u 3aTuTte
nonoxaja OKPWB/bEHOr Yy MOCTYMNKY. Y TOM cmucniy Bayer uctnye ga je ped o
OMWTUM XYMaHWM TeHJeHuujama “ybnaxaBatba OLUTPULE KPMBUYHOT npasa’
TEHAEHLMjOM "6narocT y KPpUBMYHOM MpaBy” Koja ce ornefa n3mehy octanor ny
YKuJarwy CMpPTHe KasHe, yonaxkaBakwy 3aKOHCKMX Ka3HW, YECTOM M3puLiakby YC/I0BHE
ocyge, WTA.*® W3HOWeEHO je M MWLIbEHE fa je OBO Hauyeno mnocreauua
WHKBU3NLMOHE MakCUMe-Ap>KaBa, Kojy npefcTtas/ba Cyf, Tpeba fa NoTnyHO YTBPAM
[ia je OKPUB/bEHM KpPVB, @ ako Yy TOME He ycre, T0 mMopa Uhu Ha HeHy LUTETY U

OKPVB/BbEHU Ce MOpa 0C060ANTM, Na MaKap 0CTao M CyMibuB.?*® U y Haluoj Teopmju

%61 M. Wkynuh /2011/; 132.

%2 O ycTopujaTy 0BOr Hauena Buaw: . flasuH /1985/: 66-78.
%3 0 Tome: V. Bayer /1989/: 37.

B, NlasuH /1985/: 69-74.

%5 \/ Bayer /1989/: 42-43.

%6\ Bayer untupa Henkel-ai Schmidt-a, V. Bayer /1989/: 39.
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M. LLKynvh npaBHW OCHOB 3a MPUMEHY OBOT Hayena Hanasu y Hauveny UCTUHe, na
Kake [a YKOMIMKO cyf "Huje y MOryhHoOCTM fa YTBPAM WUCTWUHY, Ha LUTa je MHaue
06aBe3aH, IOFMYHO je [a OKPUB/LEHN 360r TOra He 61 CMeo Aa TPMNY HUKaKBE LUTETHE
nocneaulie M of/yka Cyda y Toj cUTyauuju mMopa 6WUTU Y KOPUCT OKpUB/BEHOT."?’
OBO Hayeno objawrbaBa Ce W MPeTNOCTaBKOM HEBMHOCTW. Ha Tyxuouy je Havme
obapare OBe MPeTrnocTaBke, Mosasn Ce Of TOra Aa OKPUB/bEHW HWje KpWB, a Ha
TY)XXMOLY je Aa JOKaxXe CYynpoTHO. AKO Ty)XXunal, y TOMe He ycre, 04HOCHO He CTBOpY
KO cyda "M3BEeCHOCT” y mornedy nocTojaka KPUBMLE OKPUB/LEHOT, 3HAYM fa Huje
ycrneo fa o6opu oy npeTnocTasky.?*® Takofje ce cmaTpa Aa Haueno in dubio pro reo
NMpon3nIasn n3 efieHTapHe NpPaBUYHOCTU, M TeXHe fa ce 06e36e4u paBHONPaBHOCT
CTpaHaka a camuM TUM 1 NpaBUYHOCT cyherba.?*
HunjefHO o HaBeeHNK CTaHOBMLUTA He MOXKe Ce apryMeHTOBaHO ocropasaTi.
TayHo je fa je pey 0 Hauyeny Koje [e/fioM Mpousniasn 13 npeTnocTaBke HEBUHOCTU
oyayhu fa cyq y Hefocataky foKasa [JoHocK ocnobahajyhy npecyay, TayuHo je fa OHO
[OMNPUHOCK CTpaHayKoj pPaBHOMPABHOCTM W MpaBUYHMjEM MOCTYNKy, 6yayhu paa
TY)XMOLY OTexaBa [OKasHW TepeT, a Huje HWM CMOopHO Aa je ped O oapasy
XYMaHUCTUYKUX TEHAEHUM]ja Y KPMBUYHOM MPaBy, U3PKEHUX MO3HATOM MaKCHMOM
fa je 60/be Aa CTO KpMBUX M30erHe KasHy, Hero Aa jefaH HeBuH 6yade ocyheH. Of
npaBHe MpUpPoLe OBOr Hauyena Aaneko je 3HayajHuje U KOMMIMKOBaHWje MuTawe
HEroBoOr NPakTUYHOr Aomatuaja.
Hauyeno in dubio pro reo je no Npeu NyT M3PUYMUTO 3aKOHCKM MPOK/IaMOBaHO
3KTI1/2006 anu je n npe Tora 6110 NPUCYTHO Y CYACKOj npakcu. I3BecHe HefoymMuue
Cy nocTojasie y nornegy fomallaja oBOr Hadena, OLHOCHO UMmeHWLA Yy nornegy

KOJUX Ce OHO NpuMetbYje.

%7 M. LLkynuh /2007/: 48. n M. LLikynuh /2011/: 131.

8 Bayer je 0BO Haueno Hajnpe 06jaLibaBao NPeTnocTaBkoM HesuHocTU (V. Bayer /1960/:
"Pretpostavka okrivljenikove nevinosti u jugoslovenskom krivicnom postupku”, Zbornik Pravnog
fakulteta u Zagrebu, br. 3-4, cTp. 183-192), ann je KaCcHMje cMaTpao fa ce OHO OME He MOXe Y
MoTNYHOCTW 06jaCHMTK, jep Ce 0BO Hayeso He OJHOCK CaMO Ha YMHEHULE BE3aHE 3a KpUBKLY
OKPVB/BbEHOT, BEh N Ha YMHEHWLIE Of KOjUX 3aBUCK BUCKHA KasHe, MOryRHOCT BOReHa MOCTYNKa U T.
cn. V. Bayer /1989/: 41. M. T'pybuiia n M. ['py6ay Takohe cMaTpajy Aa ce 0BO Ha4e0 He MOXe Y
NOTNYHOCTU 06jaCHMTM MPETMOCTaBKOM HEBUHOCTU, Byayhu Aa ce 04HOCK Ha LLMPU KPUT YnkbeHMLA
0[] OHUX KOje ce ofjHOCe Ha KpuBuLy. Buan: M. py6uwa /1980/: 73-75, M. 'pybau /2004/: 300. Tako
1 h. JlasauH cmaTpa Aa NPeTnocTaBKa HEBMHOCTM HE MOXE Aa 06jacHM CBe C/ly4ajeBe MprYMeHe OBOT
Hauena. h. JlasuH /1985/: 36-42.

29 M. Mpy6ay /2004/: 300, M. LLkynuh /2011/: 132.
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3KI1/2006 6wno je nponmcaHo fAa "ak0O W HaKOH npubas/bawa CBUX
pacnofiokmnBMX [JOKas3a M HMXOBOT 13BONEHAa Y KPUBUYHOM MOCTYMKY, OCTaHe camo
CyMHa Yy OfIHOCY Ha MOCTOjake HEKOr OUTHOr 06enexja KPMBMYHOI Aena unm y
norneay YvkeHnua of Kojux 3aBucy npumeHa Heke ogpeabe KpvBuyHOr mnm osor
3aKOHWKa, Cy[, OLHOCHO ApYrv HafneXxHu opraH he yBekK [LOHETWU OL/YKY Koja je
NMoBO/bHMja 3a OKpmB/beHOr” (4n. 4 3KI1/2006). Ha Taj HauMH OBOM Hauyeny je gat
BeOMa LUMPOK A0MaLLaj, jep ce OHO HuMje OAHOCW/IO caMO Ha npecyay, Beh n Ha cBe
Apyre of/1lyKe Koje ce [JOHOCe TOKOM NOCTYrKa 1 TO He caMo 0f CTpaHe cyfa Beh 1 of
CcTpaHe monuuumje nav jaBHor Tyxmoua.?”® OBako LIMPOK oncer Hauena in dubio pro
reo, HeyobuyajeH y yrnopeAHOMpPaBHOj MPaKCW, HECYMHMBO je Ha NpBW Mornes y
MHTEpeCY OKPWB/bLEHOr, ain Ce MoCTaB/ba MNUTake HEroBe  MpakTUYHe
npumMernBoCTU. VIHTeHUM]ja je 61na aa ce 0BO Hayeno Npumerbyje y CBUM NPOLECHUM
(hazama 1 y MPEeTKPUBUYHOM MOCTYNKY, OAHOCHO MPETXOLHOj MUCTpasu, ann je
HaBeleHO Hayeno y OBMM (pa3ama HernpuMewnBo, 6yayhu fa ce CBU LOKa3u M3BOfE
TeK Ha r/1laBHOM MpeTpecy, a cama ogpefda Nponucyje pellaBakwe CyMibMN Y KOPUCT
OKPUB/LEHOI TEK aKO OCTaHe CyMia "M HaKOH npubaB/batba CBUX PacronoXMBUX
[l0Ka3a N HMXO0BOI M3BONEHAa Yy KPMBUYHOM MNOCTYNKY'. Y paHWjUM MPOLECHUM
(hazama 1 Hema noTpebe 3a NPUMEHOM OBOI Hayena, 6yayhv fa KprBMYHM MOCTYNaK
Mo Normuy CTBapu CBe BpeMe CBOra Tpajara nogpasymesa ofpeheHn CTeneH Cymme,
a Ta CyMia Ce KOHa4yHO pellaBa TeK Yy MNpecyau Kaga Tpeba enMMmHMCATM CBaKy
CyMibY 1 0AnyunTh ca ussecHowhy.””* CylwTuHa Hauena je ynpaso y ToMme fa da
OArOBOP Ha NuTare LITa ako U MPUIMKOM [OHOLLEHa Mpecyfe Cymha He Oyge y
MOTMYHOCTUN OTK/IOHEHA.
M3meHama n gonyHama 3KI1/2001 m3 2009. roguHe je nponmcaHo Aa "Kaga
MocToju CyMiba Yy MOrfedy OA4JTYYHUX UMHEeHMLA KOoje UmHe 06enexje KpPUBMYHOT
[iena Ui of, Kojux 3aBMCK NPUMeHa Heke apyre ogpende KpuBnUYHOr 3aKOHUKA, CY[,

he y npecyay Unu peLlieky Koje o4rosapa npecyav o4lyuynuT y KOpUCT OKPUB/bEHOT”

% OnwmpHwje 0 oBoM Haueny y 3KIM/2006: M. LLkynuh /2007/: 47-49, n B. Byphuh /2007/;
"lMpeTnocTaBka HEBUHOCTU Y KPUBMUYHOM NOCTYNKY", MNpasHW nHopmaTop 6p. 1/2007, Intermex,
Beorpag, 67.

2™ Tako u: B. yphuh /2007/: 67. CynpoTHo ToMe, . JlasnH cMaTpa Aa Ce 0BO Haueno MOXe
npumMerMnBaTK y CBUM (hazama MOCTYMNKa Y KOjMa Ce 3axXTeBa HajMake OCHOBaHa CyMmba. . JlasunH
11985/: 27-30.
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(un. 18 cT. 3 3KM/2001).%* fakne Haueno in dubio pro reo ce mpuMetbyje camo y
norneay [LOHOLUeHa Mpecyfe WM pellera Koje OArosapa Mpecyfu, a He Uy KOA
[OHOLLEHha HEKMX APYrMX OANyKa Yy MOCTYMKY Kao LUTO Cy pellera 0 oapehuBarby
npuTBOpa, CNpoBOhewy ucTpare, oApefuBarba HEKUX [OKa3HUX pagwu U T. Ch.
Pellere KOje OArosapa Mpecyfu je CBaKO pellere KOjUM Ce MoCTyrnak MepuUTOPHO
OKOHYaBa, MpumMepa pagn pellewe 0 00YyCTaBW MOCTYMKa WM peLlere KOjuM ce
HeypauyH/bMBOM YUMHUOLY M3puye mepa 6e36e4HOCTM 06aBe3HOr NCUXMjaTpujcKor
neyema.

3KI1/2001 je orpaHnM4aBao NpUMeHY OBOI Hayena camo Ha MaTepujaiHonpaBHe
UMkbEHMLE, OLHOCHO OHe KOje YMHe obenexxja KpUBUYHOT [efa WK Of KOjuX 3aBucu
npumMeHa Heke fpyre ogpefoe K3-a. MatepujanHonpaBHe YnkbeHULE CY CBe OHe 0f,
KOjux 3aBuMcM npuMmeHa ofpefaba K3-a, Aakne He camMO 4MbeHMLUE Koje ce Ha
3aKOHCKa obenexja gena Beh n KeanmgukaTopHe 1 npueuneryjyhe oKoaHOCTH, Kao U1
UMkbEeHMLE Of 3Hayaja 3a U300p M BUCKMHY KPUBUYHE CaHKUMje. Tako ce y npakcu
UCTUYe [a je Cyd "ONTY)XKeHMMa KOju Cy CTpaHW JpXKaB/baHW na Huje 6uo vy
MoryhHocTM aa npubaBu W3BELUTaj U3 KasHEHe eBUAEHUMje, Yy CMUCNY Hayena in
dubio pro reo mMopao Kao onakwasajyhe OKOMHOCTM Y3eTWM fAa [0 caja HuUcy
ocyhuBaHu."?”® MehyTum, 6e3 0631pa Ha TO LUTO je 3aKOH OBO Haueso OrpaH1yaBao
CcaMO Ha MaTepujaHOMpPaBHe YUHEHWULE, WM Teopuja M Mpakca crajaim cy Ha
CTAHOBULUTY ia U CyMHbY Y NOrnegy npoLecHONpPaBHNX YnkbeHULA Tpeba TymaunTmn y
KOPUCT OKpWB/beHor.%’* Tako je y mpakcu WCTWLAHO Aa aKo y OMTKHOM aKTy Huje
HaBeleHO Bpeme M3BpLUEeHa KPMBUYHOT fAena Beh Aa je OKPUB/bEHW [0 U3BPLUMO
"HeyTBpheHor gaTtyma KpajeM oktobpa 2006. roguHe”, Tpeba y3eTu fa je arnconyTHa
3actapenoct Hactynuna 16. oktobpa 2010. roguHe, a LITO je HajnoBO/bHMjE 3a
OKPUB/bEHOI, jep Ce "CBe pefieBaHTHe OKO/IHOCTU MMajy TyMauuTh Yy KOPWUCT
OKpYBIbeHOT." %"

Wmajyhu y BMay focafalikby npakcy v CywWTUHY oBor Hayena, 3KI1/2011 ra

M3PUYNTO NPOLLMPYje U Ha MPOLECHONPABHO peneBaHTHe YnkeHuue npeasuhajyhu

22 0 0BOM Haueny Mo peluery 13 2009 onwmpHmje: M. Lkynuh /2011/: 130-133.

" MNpecypna BpxosHor cyaa Cpbuje, Kx. 1. 388/2003 og 01.04.2003. rognHe.

2 M. Cpy6uLua /1980/: 62-66, . /lasuH /1985/: 106-107, M. LLikynuh / 2009/: 130.

%% 113 Mpecype AnenauymoHor cyaa y Kparyjesuy, Kx. 5144/10 og 28.10.2010. roguHe.
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fa "CyMmY y Mornegy YvkbeHunua of KOjux 3aBUCK BOMeHe KPMBMYHOI MOCTYNKa,
nocTojatbe 06enexja KpMBMYHOTN ena Uan NpuMeHa Heke Apyre ogpeatde KpMBMUHOT
3aKoHa, cyf he y npecyam vnu pellesy Koje ofrosapa npecyau, pewwmtu y Kopuct
OKpUMBILEHOr” (un. 16 cT. 5 3KIM/2011).27
MpaHuuLy wn3melly MpoLecHONpPaBHMX W MaTepujasIHOMpPaBHUX UNHEHMLA
MoHeKaZ HWje nako HanpasuTW. prMepa pagu, Bpeme M3BpLUEHA [ena MOXe ce
TYMaunTh U Kao MaTepujasiHoMpaBHa YnkeHnLa, 6yayhm aa og Tora 3aBucy NpUMeHa
ofpenaba K3-a 0 3aCTapenocTut 1 Kao NPOoLEeCcHONpaBHa YnkeHNnUa, yayhn aa of e
yonuwite 3aBucuM MOryhHoCT Bohewa KPMBMYHOI MOCTynKa. [pakTuyHe nocneguue
M3PUUNTOr 3aKOHCKOI MPOLUMPKBakba OBOM Hayena 1M Ha NpoLeCHOMpPaBHe YMHeHNLIE
orfiefa ce y ToOMe LUTO je Cyf cafla U3pUYMTO AyXKaH fa CyMhy Yy nornefy nocrojamba
YMHeHMLA peneBaHTHMX 3a AOHOLLUEHEe 0abujajyhe npecyde Tymayum Yy KOpuUCT
OKpuB/beHOr. [lMpumepa pagwn, ako Cyf Huje curypaH fga v je Aeno Koje ce
OMTY)KEHOM CTaB/ba Ha TepeT 06yxBaheHO 3acTapenowhy WAM amHeECTUjOM WU
npasunoMm Beh npecyfeHe cTBapu, AyXaH je Aa TakBY CyMhy peLlaBa Yy KOpPUCT
OKpuB/beHOr. Tako peuMmo, ako 61U ce MOCTaBWIO NUTawe fda /M je YOUCTBO
M3BPLUEHO Y BpPeMe paTHOr CTaka W Ha Taj HauyuMH MNpefAcTaB/ba 3/104MH MNPOTMB
4YOBEYHOCTM KOjU He 3acTapeBa WM je Mak W3BPLUEHO Y BpeMe Mupa U MOANexe
3aCTapesiocTv, a He MOXe Ce MPeunsHo YCTaHOBUTM BPeMe M3BpLLEHA [eNa, CyMhbY
Tpeba pellaBaT Yy KOPWUCT OKPUB/LEHOr. Mnn ako OM ce MNOCTaBu/io NuTamwe
GnaroBpemMeHOCTV npuBaTHe Ty)X6e OAHOCHO Aa NN je UCTa MOAHETA Yy POKY Of Tpw
Mecelia Off Ca3Harba 3a [eN0 M YYMHMOUa, a Cyd Uma CyMhy Yy Mornegy oBe
ynkbeHunLe, Tpeba y3eTu fa je ucta nogHeta Heb61aroBpemMeHo.
Y Teopuju je M3HETO MULL/bEeHe fAa Ce OBO Hayenio He OAHOCU caMO KOf

yTBpHMBatba UMbeHuLa, Beh M Kog Tymauerwa npasa,’’’

LWITO HWje NpPUXBaT/bXBO,
oyayhu fa je cy Ay>xaH camo YmkbeHuLe Aa YTBPAK ca n3BecHoLWwhy, 40K je AY>XXHOCT
Cyfa fa nosHaje npaBo Te NPUIMKOM Herose rnprMeHe mMopa npoHahu npasm cMmUcao

3aKOHCKe ogpepa6e. %™

2% O 0BOM Haueny Mo peLuerby 13 2009 onwmpHuje: . M. Viauh n gpyrv / 2012/: 102-104.
2", NasuH /1985/: 135-141.
%8 Tako n M. Mpy6uLua /1980/: 66-68.
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Josohetem npuHumna in dubio pro reo y Be3y ca TepeToM [OKa3uBarba
BacubeBrh M3HOCK CTaHOBULUTE [ja Ce OBAe He paau O NPUMeHW nocebHOr Havena,
Beh fja ce pagm camo 0 NPMMeHM OMNLWTUX NpaBua 0 A0Kas3nBamy, jep 40K Koj opraHa
KOjW oLewYyje [0Kase MocToju CyMha Yy Nnornefy nocrojaka Heke YnMkeHuLEe, OHa ce
He MoXe y3eTu Kao yTBpheHa: "Cyp nNpocTo Mo npaBuMMa NIOTUKE He MOXE Y3eTu
[l0Ka3aHVM OHO LUTO HMje [OKa3aHO Yy OHOj Mepu Y KOjoj 3aKOH Tpaxu pa byge
[0Ka3aHo."*" HaBegeHo Tymauetse je TauHO WMajyhu y BUAY fa je Y KPUBMUHOM
MOCTYMKY TepeT [oKa3uBarba Ha TY)XXMOLY Ma ako TyXXunal, He ycrne a CTBOPU KO
Cyfia U3BeCHOCT Y MOr/edy YnkeHnLa Koje je fyxaH fa jokaxe, cys he cmatpatu fa
TakBe YMHEHULE HEe CTOje. Y aHr/I0CakCOHCKOj NUTepaTypu Ce HavMme YOrLTe He
rosopy 0 nocebHoM Haueny in dubio pro reo, Beh ce cmaTpa fa je OHO NOrnyHa
nocneguua Ay>XKHOCTU Ty)XKMoua [a [OKaXe CBe efleMeHTe ONTy)x6e "BaH pasymHe
CyMhe”, @ aKo M HakOH M3BOhera CBUX [OKasa KO MOPOTHMKA OCTaHe CyMHba,
foHocK ce ocnobahajyha npecyga. 1y napHUYHOM NOCTYMKY BaXKW NPaBuio ja ako
CY[, OCTaHe y CyMibU Y MOrneay Heke UnkbeHuue, Tymadvhe je Ha LUTETY OHe CTpaHe
Koja je 6buna gyaH ga je gokaxe (un. 231 ct. 1 3MMM/2011) MNpumepa pagun, ako cyf
OCTaHe y CyMbW [ja NN je TYXKEHW UCMNATMO KyrnonpogajHy LeHy y Lenoctu jep
TY)XEHW HUje YCneo Aa LOKaxe OBY UMmeHuuy, y3ehe ce fa TepeT foKasuBatba Huje
33/l0BO/bEH LUTO [jaje OCHOB 3a YCBajatbe TY)KOeHOr 3axTeBa. Y TOM CMUCY Ce U
NCTUYe [a je Ha Kynuy TepeT [oKa3uBakba Ja je UCMyHMO CBOjy 0b6aBe3sy Yy norniesy
ncnnate Lere.?*

Y KpMBMYHOM MOCTYMKY 3a pa3/INKy Of Tora TyXunal, je Taj Koju je AyxaH ga
[OKaXXe CBe YMHEHULIE HA KOjUMa TeMerbU CBOjY OMTY)XXOY, a CBaka CymMha Yy norniegy
NCTUX TymMauu ce y KOPUCT OKpMB/beHOr. CXOAHO TOMe, ako Cyamja npumepa pagu,
OCTaHe y CyMHb MW [ia N je OKPUB/bEHW MPYXXMO NMOMOh NacvBHOM CY6jeKTy Unn fa nu
je Morao fja My npyxu Ty nomoh, gyxaH je ga Tymauu OBe UWbeHULE Y KOpuCT
OKPUB/LEHOT MaKOo 61 NapHMYHa NPUMeHa npasunia O TePETY [0Ka3nBara Ty Hasarana
[OHOLLEeHe CYrnpoTHE 04JTyKe (OKPUB/LEHWN HUje J0KAa3ao Aa je MPYXMO WK ga Huje

MOrao Aa npyXu nomoh). 3a pasnMKy Of MapHWYHOT MOCTYMNKa y KOMe je TepeT

T, Bacubesnh /1981/: 315.
0 Mpecypna OKpy»HOT cyaa y Barbey, M. 1498/2005 op 26.1.2006. roguHe.
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[l0Ka3MBara MOLE/beH Ma CBaka CTpaHKa [O0Kasyje OHe uYMibeHuue Koje joj uay Y
MPWUNOr, Y KPMBMYHOM TMOCTYMKY OKPUB/bEHW HAYe/HO He 61U Tpebaso HuwTa fa
[0Ka3syje, caB [JOKa3HW TEPET je Ha TY)XXMOLY a ako Ty)XXunal, y TOMe He ycne, AOHOCU
ce ocnobahajyha npecyga. CxofHO ToMe, Ha4eno in dubio pro reo npeactae/ba
NOTUYHY KOHCEKBEHLY OCHOBHOI KPWBWYHOMPOLECHOT npasuia fga je Teper
[0Ka3MBara Ha TYXuouy, a Aa ofbpaHa HayenHO HUje OyXHa HULWITA Aa [OKasyje.
MehyTm, 0BO Hac oneT Bpaha Ha Mpo6nem [oKa3uBarba UMHeHWLA KOje uay Yy
MPUIOT OKPUB/HEHOM.

Pewere npobniema Tpeba TpaXXUTK YNpasBo y CTBapawy CymMme Ko cypa. [ok
je TY)XKnnawiTBo YMtbeHuLe Koje My Uy Y Npuor Sy>KHO [a LOoKaxe ca U3BecHoLWhy,
[0BO/bHO je fda ofbpaHa M3BONHEeHEM [0Ka3a CTBOPU CyMiY Y MOCTOjake HEKOr of
OCHOBA 32 WCK/by4Yetbe MPOTUBMPABHOCTM W/IN KPUBULE WM HEKE ApYre YMtbeHULe
Koja 6 joj vwwina 'y npunor. Y ToM CMUCNY Cyj He Mopa ca curypHoluhy 61Tt ysepeH
[a je [eno M3BPLUEHO Y HY)KHOj 0f6paHu, Aa je ypauyH/bMBOCT OKPWB/bEHOI 6una
CMatbeHa, fla Huje NnocTojao BOSbHU €1IEMEHT KOJ, OKPVB/LEHOI YCMEpPeH Ha NnLLeHe
XMBOTa U T. CN, fAa 61 Of4Ny4M0 Yy KOPUCT OKPUB/bEHOT. Ha TyXXmnnawTBy je Haume
[Y>KHOCT [ia CBe e/IeMeHTe OMTYXHULEe [OKaxe ca M3BecHoLWNy, Aa OTK/IOHM CBaky
CYMHbY, @ aKo oibpaHa ycre fja Kof cyAa CTBOPY CaMO CyMHbY, 3Hauu [a Ta U3BECHOCT
HMje nocTurHyta. CXo4HO TOMe, Ha OKPUB/LEHOM Y KPUBMYHOM MOCTYMKY HUKaAa
HUje TepeT [oKa3uBara y CMUC/Y Y KOME je Taj TepeT Ha CTpaHKama Yy NnapHUYHOM
MOCTYNKY, Aa Y NOTNYHOCTU AOKaXY UYWHEHULE KOje UM ULY Y NPUor, Taj TepeT y
KPVMBUYHOM MOCTYMKY MMa camMo Tyunaw. Y napHUYHOM MOCTYNKy 6w ce y TOM
Cnyyajy [OHene OfnyKa Ha LITETY TYXKEHOr, MPUMEHOM [MpaBuia O TeEpeTy
[oKasmBawa (Huje [0Ka3a0 YMHEeHULIE Ha KOje ce Mo3uBa). Y KPUBMYHOM MOCTYMKY
6w ce 3a pa3IMKy of Tora mopasa LOHETU Of/1yKa Y KOPUCT ofbpaHe jep je ycneo fa
KOA Cyfia CTBOPU CYMHY Y HUXOBO MOCTOjawe. He 3axTeBa ce HaMme fa cyf ca
n3BecHolhy 6yae yBepeH Aa AeNo HWje U3BPLLEHO Y HYXHOj oabpaHu unu aa je
ypauyH/bUBOCT Ouna CMameHa. Y CKnagy ca TUM, y Npecyau ce He MoxXe pehu ga
OKPUB/bEHN HWje [0Ka3a0 YMEeHWLE Ha Koje ce no3uea, npumepa pagu, fa Huje
[10Ka3a0 [a je Hamepasao fa MYHO Y)K1Ba ONOjHY APOry WUan Aa je Leno U3BpLIKO Y

HY)XXHO] oabpaHu, Beh OM uMcnpaBHa (opmynauunja rnacuna ga je TYXWUNawTBo
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[0Ka3asio fa je Apora buna HamerweHa Aasboj NPoAaju, Uan aa 4eno Huje U3BPLLEHO Y
HY>KHOj 046PaHMN NN HeypPaUuyH/LUBOM CTatby. St

CXoaHo ToMe, Ha o6paHK je caMO [a M3a30Be "pa3yMHYy CyMhY” Y [10Ka3e
TY)XUalTBa WM Y NOCTOjake HEKMX YMbeHWLA Koje joj uay y npwior, a Ha
TY)XUNALWTBY je Kpajwu 3ajatak Aa ca M3BeCHOLWhy [fOKaXKe MOCTOjate NOCTOjaHe
OHMX YMHbEHMLA Ha KOje Ce No3uBa, OLHOCHO HEMOCTOjakbe OHMX YMHEeHMLA Ha Koje

ce no3uea ofgbpaHa.

7.6. [lokazHa aKTUBHOCT Cy/la MMMO CTpaHaukKe MHULMjaThBe

Mpo6nem Koju ce Hamehe y HOBOYCBOjEHOM pacrnpaBHOM MOAENy je ga nu je
of6paHa [y>Ha Aa ce NO30BE Ha UMHEHULIE U OKOMIHOCTY KOje joj nay y npuior nuam
NX Cyf MOXKe YTBPAMBATK U MO COMCTBEHOj MHULMjATUBIN?

Mo 3KI1/2011 cTpaHKe Cy HajkacHWje Ha MPUNPEMHOM POYMLLTY WA HAKOH
ofpefnBara rnasHor npetpeca (ako NPUNPEMHO POUMLLITE HUjE OAPXKAHO) AY>KHE Aa
npessioXe f[oKase M [a O3Haye Koje 6U Ce UMmbeHWLE UMasle [OKasaTh KOjuM Of
NpeanoXeHnX fokKasa. AHa/I0rHO afiBep3njasIHoOM MOCTYNKY To 61 nogpasymesaso fa
OKPVIB/LEHWN KOjM HamepaBa [a Ce No3unBa Ha HeypauyH/bUBOCT UM HYXXHY oabpaHy
Mopa [a HaBefie 0Be UMHbeHWLIe U MPeanoXun Aokase Kojuma he ce oHe yTBphuBaty.
Mpumepa pagun, ako ogbpaHa MHCUCTMPa Ha TOMe da NpoHaheHa Apora Huje 6una
HamerbeHa npogaju Beh NMYHOj ynoTpedbu, Ay>KHa je Aa HajkacHMje Ha NPUNpPeMHOM
POYMLLTY OHOCHO HaKOH oapehumBarba rnaBHor nperpeca (ako MNPUNPEMHO POUULLITE
HMje 0ApPXaHO) NCTaKHe 0BE YMHEHMLE 1 MPEeASIoKM [0oKase y TOM CMepy.

JomuHaumja pacnpaBHe Makc/MMe y KpMBMYHOM NOCTYNKY NogpasyMeBsa ja ce
nuTake HY)XHe ofbpaHe WM HeypayyH/bMBOCTM YonLTe Hehe HWM W3HOCUTU Mpej
MopoTy, OCMM ako ofbpaHa He HameTHe TO nNUTake 3af40BO/baBajyhu Tepet
[I0Ka3MBOCTWN Y CMUCNY A0BO/bHOCTM [0Ka3a KOju MOTKPEN/bYjYy YNEHNLE Ha KOje ce
nosmea (Npumepa pasu Aokasyjyhu fa je noctojao UCTOBPEMEH NPOTUBMPABHW Hanas
WM [a je M3 HeKOor pasnora CrnocobHOCT YYMHMOLA Aa CXBaTW 3Hayaj CBOr Aena u

ynpas/ba CBOjUM MOCTynuuma 6una 6UTHO cMarbeHa). OBakaB MOAeN CnvdaH je

%! Tako n M. Mpy6uLua /1980/ 63-66.
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MapHWYHOM MOCTYMKY Y KOMe CY CTPaHKe Ay>KHe [ja M3HECY CBe UYMeHWLE Ha Kojuma
3aCHMBajy CBOje 3axTeBe W [a NpPeasioXke [oKase Kojuma ce yTBphyjy Te YmkbeHuLe.
Mopep ToOra, CTpaHKa je Ay>KHa fia Ta4HO HaBefe KOje YnkbeHuLe he ce Ha OCHOBY KOr
npesnoXeHor fokasa YTBPAMTW, a Ha Cyay je fa MPOLeHW fa Nn je Ta YnkeHuua
NpaBHO pe/eBaHTHa.

Mpobnem HacTaje y cuTyaLmju Kaga ce ofopaHa Ha OBe YMHbeHMLE He MO30Be,
a Cy[ yBMOOM Yy Cnuce npeameTa Nnocymma Yy HMXO0BO MOCTOjarwe. Haw cyauja, 3a
pasnunKy of CBOr aMepuyKor Kosere, npe cyherwa uma LWMPOK yBUA Y Cnince npegmera
Te Ha OCHOBY YyBWAa y Te CMWCe MOXe [L0OUTM M3BECHA CasHawa W Yy Mnornegy
UMHbEHMLA Ha KOje Ce CTPaHKe M3pUynUTU He Nno3uBajy. Moxe N1 oHAa cyfmja i MUMO
CTpaHayke MWHUUMjaTMBE, CaMOWHULMJATUBHO "MPOLUMPUTU” YMbeHWYHY rpahy
yTBphMBarkbeM 4MibeHWLA Ha KOje Ce CTpaHKe YONWTe HUcy no3sane? Y rope
HaBeleHOM TMpuMepy, ako CyAmja CTeKHe YTUCaK fa je OKPUB/bEHW "Texak
HapKOMaH", a HeyK1 OKPVB/bEHW Ce U3PUUYNTO HE MO30BE Ha YMHbeHULY [a Apory Huje
npojasao Beh Aa je XTeo /IMYHO fa je KOPWUCTW, HATU MOHYAM [oKase Yy Mpuior Te
YMbEHNLIE, MOXE NN CyAMja caMm OApeauTM fa ce OBa YMkbeHMLA UcnuTa u 3BOAUTH
[l0Ka3e Kako 6y ce YTBPAW/IO HEHO NOCTOjarwe? Vnm ako ce OKPUB/bEHW HE M030Be Ha
HY)KHY O040paHy WAW HeypauyyH/bMBOCT, MOXe M OHAa CyAuja YMNpKoOC TOMe
yTBphMBaTK fa Ce pagnio 0 HEKOM Of UCK/by4era NPOTUBMNPABHOCTU U KpuBULe?

[o nponycta moxe gohu n Ha cTpaHu Tyxwuoua. MNpumepa paau, Tyxunad,
MOX€E TMOKPEHYTU MOCTynaK MpPOTMB OKPWUB/LEHOT 3a 3/10yrnoTpeby cnyx6eHor
nosioXaja, a fa YyonwiTe He HaBefe Kao pefieBaHTHY UMHEHWULY Aa Ce pajuio o
"cnyxéeHom nuuy” (je4MHOM Moryhem M3BpLUMOLLY OBOT [efia) HUTWU NOHYAN AoKase
y npuior Te uukbeHuue. Moxe nM OHAA CyL4 CamMOMHWUUMJATUBHO [OKa3HO
WHTEPBEHWCATM Y LUW/bY HeHOT yTBphuBamba?

3a pasniMKy Of CBOr aHI/I0CAKCOHCKOr KOfiere Haw cyfauja uma jefHo
oBnawherwe Koje My omoryhasa LUMPY VMHTEPBEHUM]Y Y "LOKa3HO HaaMmeTawe.” 10
ynaHy 15 cTtaB 4 cyn MOXKe AaTu Hanor CTpaHuy da npegsioXku fonyHcKe Aokase uam
M3y3eTHO Cam OApeauTM [a Ce TakBW [OKasn M3Befy, ako OLEHW [a Cy W3BeAeHU
[0Ka3n MPOTMBPEYHN WM HejaCHM M [a je TO HEeonxofHo fa 6w ce npegmer

[l0Ka3nBarba CBECTPaHO pacnpasuo. [peaceaHUK Beha MOXE Ha NPUMNPEMHOM
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pOUNLLTY HapeauTy NpubaB/bake HOBMX [OKa3a 3a rnasHu npetpec (4. 350 cT. 2), a
Ha rnaBHOM MNpeTpecy Behe MOXe OLPeAnTM [a ce Heku fokasmn nssegy (un. 408 cr. 2,
yn. 411 cr. 2, un. 414 ct. 1, un. 415 ct. 1 1 3). MehyTum CTPOro 3aKOHCKM
nocmartpaHo, HaBefeHe opeabde roBope camo 0 Npubas/bakby UM N3BONHEHY HOBUX
[l0Ka3a, ann He 1 0 YTBphMBary HOBUX YMHEHMLLA HA KOje Ce CTpaHKe HICY no3sae.
To 6V Haume 3HAYWNO Aa Ce OKPUB/LEHW MO30BE HA HYXXHY O6paHy, ain He NoHyau
[l0Ka3e KOju roBope Yy MpWIOr MNOCTOjaka WCTOBPEMEHOr Hamafja oOf CTpaHe
owTeheHOr WMAM nNak TY)KMNALWTBO Kao CBeAOKe MO30Be fABa nMua Koja [Aajy
KOHTPAAMKTOPHE MCKase, Ma Cyf HaloXu npegnarawe AOMYHCKUX [OKasa Yy Uuby
OTK/akaka NPOTUBPEYHOCTU UK HejacHoha.

McTo Tako, 3aKOH OCTaB/ba MOryhHOCT Cydy [a Hapeau Mo ChAyXO6eHoj
[Y>XHOCTU [ia Ce BeluTayere MOHOBY aKo Cy Hasias WaM MULLbeHE BellTaka HejacHU
VAN NPOTMBPEYHW WM je Hasia3 HernoTnyH, MOrpellaH WM ce MojaBu Cymma Yy
HEroBY UCTUHMTOCT (4n. 124. cT. 1.). CX04HO TOME, 3aKOH OCTaB/ba MOryhHOCT cygy
[a [OKa3HO WHTEpPBEHWLUE, aKo Ce Yy U3BEeAEHUM [OKa3uMa MnojaBe MPOTUBPEYHOCTYU
nnn HejacHohe MK je nM3Bohere jol HEKMX A0Kasa MOTPebHO Yy UMby CBECTpaHor
pacnpae/batba NpeamMeTa, a/in He roBOpY HULWITA Y Mor/edy MOryhHOCTU YMHEHNYHUX
NHTEepBeHLMja, OAHOCHO YTBphKMBaka o0apeheHnX YeHnLa Mo CNy>XX6eHoj AY>XXHOCTU
M MUMO CTpaHayke MHULMjaThBe.

JlocnefHO CMNpoBeAeHO Hayeno HenpuUCTPacHOCTM Hanarasa 6u  CTporo
y3[pXaBawe Ccyfa 0f OWI0 KakeBe UMHbEHUYHE WM [OKa3He WHTepBeHuuje vy
martepujan Koju Cy CTpaHKe MOHyaune. MehyTuM Yy MojeAMHUM CryyajeBrMa
MHTEpecKM MNpaBUYHOCTM 6W Hanarasn cypy fa WHTepBeHWLEe U TO UCK/bYYMBO Y
MHTepecy ofbpaHe. AKO ca jefjHe CTpaHe MMaMO NPaBHO 06Y4YeHOr jaBHOI TYXMOLUE, a
ca [Jpyre cTpaHe OKpwvB/beHOr 6e3 6paHuMoua WM ca He3avHTepecoBaHUM WU
"HecrnocobHMm” 6paHuoLeM, Aa M cyauja Tpeba Aa ocTtaHe Yy Yno3u MnacuBHOT
apbuTpa Kaja je ounrnefHo fa ogopaHa yorwTe He M3HOCK WK Nak Ha HeaflekBaTaH
HauMH [OKa3syje YMbeHWLEe Koje joj uay y npuior? Texwa fa Ce jaBHU TyxXunay,
CTaBW y YNOTY HEMNpUCTPacHOI UCTPaXWTe/ba HaMeTarweM LY)KHOCTW [a MpUKYm/ba
[l0Ka3e Kako Yy Mpuior Tako M Ha LUTETY OKPUB/bEHOT, 61 Y "nieanHOM” cuctemy

OTK/IOHWNA OBe Hedoymuue, 6yayhu fa 61U jaBHW TyXXunal, UCTakao, UCTPAKMUO U
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MPUKYNWO [0Ka3e 3a CBe OBe YMkbeHWLEe Koje ofbpaHn muay y npunor. Mehytum,
Aocafialltba rnpaka v CTaB/barbe "HenpuUCTpacHor” ucTpaxuTersa (TyXuoua) y ynory
CTpaHKe Ha rNaBHOM MPETPECY Koja je Ay>KHa [a [JoKaxe CBOjy OnTyx0y, yKa3yje aa
Cy HaBe/leHe TeXHe HepeasHe 1 TELLKO ocTBap/bhee. 2

Mako cyp Hema BULLIE MPOKIamMaToOpHY AY)XXHOCT yTBphuMBaka matepujasiHe
NCTUHE, WHTEepPecy eneMeHTapHe MpaBUYHOCTM 6WM Hanaraim fga y HaBeLeHUM
cny4ajeBuma "n3ahe” M3 ynore HeNPUCTPacHOr apbuTpa U HanoXu yTephuBare U
OHUMX YMHEHMLIA Ha KOje ce oabpaHa Huje no3eana a Koje 6u joj morne uhu 'y npunor
WM Nak fa Hapeam n3sohere ofpeheHnx foKasa Koju 61 NoTKpenuan Tesy ogopaHe.
Y o0BakBMM CuTyaumjama WHTEpecMMa CTpaHayke paBHOMpPaBHOCTWM Tpeba natu
NPeAHOCT Haf NOCTynaToM HenpucTpacHocTw, 6yayhu aa je cyamja Taj Koju CBOjUM
MOTNUCOM rapaHTyje 3a UCMPaBHOCT CBOje npecyae. Yak 1 y YNCTOM afiBep3njasiHOM
MOZeNy 3acTyrn/beHOM Y aHII0CaKCOHCKMM [pykaBama, "Hee(kacHa npasHa rnomoh”
npefcTaB/ba jeflaH Of >kanbeHWX pasnora Koju y npakcy Hajuewhe gosoan Ao
yKujamwa npecyga. Ha Taj HauMH ce [OHeK/e ucrnpaBabajy rpeLke y nornegy
"CTpaHayke HepaBHOMPaBHOCTN” YC/MOB/bEHE UMHKEHULOM Aa je OKPWB/bEHWM OMO
3aCTynaH of CTpaHe "He3anHTePecoBaHOr, HECTPYYHOT UM HECMOCOOHOTr” GpaHuoLa.

be3 063upa Aa v ce NOCTynakK KOHUMNMpa Kao CTpaHayko HafMeTakwe Wan
TeXHa 32 UCTUHOM, KPUBWMYHW MOCTYMaK Ce YBeK BOAM Y jaBHOM WHTEpecy, a Taj
jaBHW MHTepec 610 61 N0BefEeH Y NUTaHe Kaaa 6u OKPUB/LEHN OUN KadKkbaBaHW U

CTPOXMje KaXtaBaHW ycrned HemoryhHoOCTW fAa afieKBaTHO M3HECy CBOjy of6paHy.

282 YNpKOC Npenacky Ha afBep3njasiHu MOAEN, jaBHW TyXKU/al, Y Hallem NpaBy 3ajpXkaBa Aocafallitby
nosioxaj "HenpuCTpacHOr” 3alTUTHMWKA 3aKOoHa. 3aKOH O jaBHOM TY)KMaWwTBY 06aBesyje jaBHE
TY)XVOLE Aa BpLUE CBOjY (hYHKLMjy HEMPUCTPACHO, Y jaBHOM MHTEpecy, paan 06e3behmBara NpUMeHe
YcTaBa 1 3akoHa, a 3KIM/2011 Takohe Hanaxe jaBHOM TYXWOUY W MOAUUMjU Aa HENPUCTPacHO
pasjacHe CyMbYy 0 KPUBMYHOM fefly 3a Koje CrpoBofe CNYXXOeHe paate, M Aa ca jefiHaKOM MaXHOoM
UCMINTY]Y YMHEHMLIE KOje TepPeTe OKPMB/LEHOT U YMHEHULE KOje MY UAY Y KOpUCT (4n. 6 cT. 4). JaBHK
TY)XXunaL, uma npaso Xanbe Kako Ha LUTeTY Tako My Mpuaor okpue/beHoM (4. 433 cT. 3), a Moxe
ynarat v BaHpefHe MpaBHE NEKOBE Y HEroBy KopucT. LLITaBuLle, O TeXHbM fa Ce jaBHW TyXual,
CTaBW Yy HENpPUCTPacHW MOJIOXKaj FOBOPW U HEroBa AYXHOCT Aa OKPMB/LEHOM MOCTaB/ba GpaHuoua
TOKOM UcTpare. MehyTum, of TOF UCTOT TY>XXMOLa Ce UCTOBPEMEHO OYeKyje Aa byae "akTMBHW" 6opal
y [OKa3HOM HafMeTatby Ha rlaBHOM MPeTPecy Kako 6m fokaszao CBojy onTy»6y! 3 Tor pasnora ce y
NINTEpaTypu OCHOBaHO YMo30opaBa Ha TO fAa cy (yHKuuje onTybe M HenpucTpacHor yTBphuBara
UMHEHWNYHOT CTaka MCMXO/MOLIKU HecrojuBe, Teé fa je jaBHOM TY)XWOLy Hemoryhe fga 3afgpxu
HeNpMCTPacHOCT Y NOCTYMKY KOju je cTpaHaukn KoHumnupaH. J. D Jackson /1988/: : ,, Two Methods of
Proof in Criminal Procedure®, The Modern Law Review, Vol. 51, No. 5, p. 559.

141



CynpoTHO nocTynare J0Beso 61 Y NUTawe OCHOBHU LW/b KPMBUYHOT MOCTYNKa- Aa
npaBv KpuBLM Bydy KaKieHW a HeBUHU 3allTrheHn of, HeonpasaHVX ocyda. Y TOM
cMucny cyp 6M y UM3Y3eTHUM CryyajeBUMa MOPa0 M YMHEHWUYHO U [OKA3HO
WHTEpBEHMCATU Yy CUTyaumju Kaga Mnocymiba fa noctoje ofpefeHe unmeHuue Yy
npunor ogbpaHe Ha Koje Ce OHa YOMWTe He no3vBa WM WX Nak Jiole [OKa3HO
noTkpensbyje. OCHOB 3a OBakBe "MHTEpPBeHUMje” Moxe Hahu y ofpeabu unaHa 15
CTaB 4 KOju onpasfasa AOKa3HO yniuTame CyAa y Luby "CBECTPaHOr pacrnpas/barba
npegmeta’.

Y Be3u ca TMUM Hamehe ce nuTakbe MOXe NN CY[L AOKa3HO WHTepBeHucatTn u 'y
"OpyroM npasuy” OAHOCHO Y CMTyauuju Kafa TyXunal, He M3HOCU CBe YMHEeHULE
peneBaHTHe 3a NOCTOjake KPMBUYHOT [efa UM UX Mak fiolle A0KasHo NOTKpen/byje,
MOXE /N CY[, CAMOMHULMJATUBHO HA/IOXMUTIN M3BONEHEe HEKMX [0Kasa Kako 6u Tume
"nomorao” Ty)XXuouy fAa [OKaXe CBOjy OMTY)KOY? Kako jaBHU MHTEpPec Hanaxe He
camo [a HeBMHW He 6yay ocyheHn Beh 1 Aa npasu KpUBLY BYAY KaXKHEHWN, MOXE /N
CY[, [LOKa3HO MHTepBeHMCaTU Yy LUu/by OCTBapuBaka OBOI LUu/ba? JaBHW TyXKunay,
3acTyna WMHTepece XXPTBE W UHTEpPece jaBHOCTW Y LLe/IMHK, Na Ce MoCTaB/ba NUTaHe
MOXe NI My cyj, "nomohn” aa afieKBaTHO 3alUTUTK OBE MHTepece?

Nako 61 mMoXkaa NpBuM fI0rMYaH 1 MaxvHanaH OLroBOp Ha HaBefeHa NuTara
610 no3nTMBaH, NocebHO wMajyhu y Buay [eueHWjCKY AOMUHALMjy WUCTPaxHe
Makc/Me, pacrpaBHW MOfeN MOCTynKa 3acHOBaH je Ha CYnpoTHMM Mpemucama.
OCHOBHM 3afjaTak TY)KW/AlUTBA Kao [PXKABHOI OpraHa je romwere Y4dumHunaua
KPVBUYHOT [eN1a, Nna je y TOM Uuby TY)XUIAWTBO AY>KHO Aa [OKa3HO MOTKPenu CBOjy
onTyxHuuy. Cya Huje osnawheH Aa UCMpas/ba FpPeLlke TYXXWIalwTBea, Koje camo
Tpeba [fJa CHOCM OArOBOPHOCT 3a noc/neguue cBojux nponycrta. OBakaB HauuH
pa3MULLIbarba je YKOPereH Y afiBep3njasIHoM NOpPOTHOM MOZeNy rae He3agoBO/bCTBO
jaBHOCTU ofpeheHMM Mpecyfama WAe Ha pavyyH TYXXWnawTea, aM He W Y Hallem
CUCTEMY Yy KOMe jaBHOCT CBY OfrOBOPHOCT 3a [OHeTe npecyfe "cBabyje”’ Ha TepeT
cyga. O ToMe Hajbo/be CBEAOYM M UMHEHMLA f[a CBO He3afoBO/bCTBO AomMahe
jaBHOCTM (Kao W jaBHOCTW Yy CBMM [pXXaBamMa ca nofgpydja 6uslue Jyrocnasuje)
of/lykama Xallkor TpubyHana He nfe "Ha padyH” Ty>KunawTea Koje Huje [oKa3aso

ONTYXHUUY, Beh Ha payyH Cyfda, HEroBe He3aBUCHOCTU U HEMPUCTPAcHOCTM.

142



Mpenasak Ha pacrnpaBHM MOfen 3axTeBa W MPOMeHY OBOI YKOPEHEHOr HauyuHa
pasmuL/barba. Mpema ToMe, TY)KMMAWTBO je AY)XKHO Aa AOKaXKe CBOjY OMTY)XXHULY v
CyZ4 Y TOM nornegy He 6v Tpebano fa UHTEPBEHULLE KaKo OM OTK/IOHMO MponycTe
jaBHOr Tyxmoua.”® Kako je OCHOBHM 3afaTak TYXW/alUTBa Kao ApXKaBHOI opraHa
romere yuMHuiaua KpMBWYHMX [ena, HenpuctpacaH Cyf He MOXe nomaratu
TYXKMOLY Y UCMYHEeHY 0Be OCHOBHE LY>KHOCTMU.

CxofHO TOMe, 3a pa3IMKy Of 4YUCTOr pacrnpaBHOr Mofena y KOMe cya
UnkbEeHNYHY rpafly 3a og/lyunBarbe Ao6uja UCKbYUMBO Of, CTpaHaka, Y KpUBUYHOM
MOCTYNKY 6V OBO MpaBwu/io Tpebano AOHeK/e MOAUMUKOBATA NO3VBaHeM Ha jaBHU
MHTEPEC N NHTepece CTpaHayKe PaBHOMPaBHOCTW. Y TOM CMWUY Cyf 61U y npakcu y
N3Y3eTHUM CUTYyauMjaMa MOrao fa [0Ka3HO UHTEPBEHNLLE aii UCK/bY4YMBO Y Npuior
ofbpaHe M TO NO3MBakbeM Ha 3axTeB "CBECTpaHOr pacripas/bawba npegmeta”. Mog
"N3y3eTHUM CuTyaumnjama’ Tpeba nogpasyMeBaT OHe Yy Kojuma Cyf, YBUAOM Yy Crince
npeaMeTa WM Ha OCHOBY WCMUTUBata OKPUB/LEHOI CTEKHE YTWUCaK fda MnocToje
YMHbEHNLE KOje WAy OKPUB/LEHOM Yy MNPWUIOr (CMaweHa WM UCK/by4yeHa
YpayyH/bMBOCT, HEKW Off OCHOBa 3a WCK/by4YeHe MPOTUBMNPaBHOCTN WU [pyre
YMHEHNLIE KOje WCK/bydyjy MOCTOjarbe KPUBMYHOP fena WM YTUYY Ha HEeroBy
KBa/IM(hMKaLMjy) a Koje OKPVB/bEHM M3 He3Hara YOMWITE He MCTMYe UAM MX MNak
[l0Ka3yje Ha HeafleKBaTaH HauuMH. Ha Taj HauuMH Ccyf [oAylle u3nasn u3 ynore
"HenpucTpacHor apbutpa” anM y BULLEM WHTEPECY MpaBUYHOr cyhewa, CTpaHauke

PaBHOMPABHOCTY 11 [JOHOLLIEHA NPABUIHE NPecyae.

7.7. 7 TeXXnHa’ TY>KMOYEBOI TepeTa y NOPOTHOM U HE-MOPOTHOM pacnpaBHOM
MoZeny nocTtynka

¥YNpKoC HemocTojatby T3B. [JOKa3He ABOCTEMEHOCTU W Pas3/IMUUTUX [AOKA3HUX
CTaHAapfa y He-MoOPOTHUM pacnpaBHUM MOAENMMA, NUTake "AYXKHOCTM” oabpaHe Aa

[OKa3yje uMtbeHWULEe Koje joj may Yy npunor u ycknahupawa Te AYXXHOCTU ca

283y Tom CMUCY Ce HaBOAM Aa "4YecTo N HeapryMeHTOBaHO npuberasarbe u3Behery aokasa ex officio
MOXE YYMHUTU cyherbe HernpaBuyHUM. To 61 Morao 6UTK cnyyaj Kafa cyj UHTepBeHULLEe Aa 6u
OTK/OHMO NPOTMBPEYHOCTU U HejacHa MecTa y IoKasuMa onTyxxbe unm ga 6u ynoTnyH1o gokase uuje
je HeMmOTMYHOCT UCK/bYUMBO MOCMEeAMLA NPONYyCTa, NPasH1HA U HELOCTaTaKa y OKBUPY TY>XMOYeBOr
TepeTa foka3uBawa.” I". M. Minuh n gpyrn /2012/; 97.

143



MPeTnoCTaBKOM HEBUHOCTM, PELLEHO je Ha UCTW HayuH. [JOK Ce y aHr/10CaKCOHCKOM
MOPOTHOM MOJeNy 3axTeBa Of, OKPMB/bEHOT [Aa MpeTexxHowhy [okasa MoKaxke
nocTojakbe YMHeHULA Koje My 1Ay y Npunor, a of TyXuoua oHga Aa "pa3dunje” ceaky
CyMibY, foKa3yjyhu "BaH pasyMHe CyMHe” [a TakBe YMEeHNLE He CTOje, U Y Hallem
npaBy 0Baj npob6rem Tpeba pelwlaBaTy y KOHTEKCTY npasuna in dubio pro reo u
cTBapara CyMbe KOA cyfa. Ha onTyXeHOM je HavmMe camo [a CTBOPY pasyMHy
CyMHbY Y Mornefy mnocrojarba YMeHULA Y HeroBy KOPUCT OAHOCHO HEmocTojaHa
UMkbEHMLA KOje UCTUYe TyXXunal, AOK je Ha TyXuoue oneT 3ajaTak fa "pasbuje”
CBaKy CyMbY 1 CTBOPU KOJ, CyZa U3BECHOCT Y MOr/eay CBUX YMbeHMLa HaBeJeHNX Y
ONTYXXHUUW. WMnak, y Teopuju ce HaBOAM Aa je TYXKMOYEB TepeT Y MOPOTHOM MOAeny
TEXWN LWITO OMNeT AOMNPUHOCK MHTepecMma OfbpaHe, a Kao pas/ior ce HaBOfe Kako
MCUXOOLLKN TaKOo M (hopMaHONpPaBHW Passosu.

MojeanHe ncuxonolwke ctyaunje spweHe y CA/L-y cy nokasane Aa je navyka
nopoTa "MonycT/bMBnja”’ Npema OKPUB/LEHOM 0f MPO(ecHnoHaIHOr cy,cl,lflje.284 JeHa
0fl HOBMjuX CcTyamja cnposefeHa Ha 400 cnydyajeBa je Mokasana fJa Cce MULL/beHA
npodecnoHanHor cyanje 1 NopoTHMKa noknanajy y 81% cnydajesa, 40K Hajuewha
Hecnarawa M TO Yy Ccmucny pga 6w cyamja OCyAMO OKPUB/BEHOT Kora je nopota
ocnobofuna, HacTajy y CnyyajeBuma BOXHE NOJ AejCTBOM aIKoxXo/ia U CuioBama. Y
C/lyyajeBUMa BOXHe MO [ejCTBOM a/IKOX0/a, MOPOTHULUM Cy NOMyCT/bUBUjU Npema
OKPUB/LEHOM jep 61 1 camu cebe Nako MOrnv Aa 3ammucie y TakBoj cUTyauuju, oK
KOZ, CVNOBaba fiajy BHLLIE NaXKHe Hero LWTo 61 Tpebano gonpuHocy xpTse.?®® Mopeg
HeCrnocobHOCTN flanka fa Ha afilekBaTaH HauyMH 06jeKTVMBHO BpefHYjy CBe W3BefeHe
[0Ka3e, 0Baj PEeHOMEH MojeAMHM ayTopu ObjallrbaBajy M YMHEHWULIOM Aa Y CBaKOM
Moc/y HakOH M3BEeCHOr BpeMeHa fonasn L0 ofpefheHe pyTuHM3auuMje, na Tako KOf

CyAmje nocne WM3BECHOr BpemMeHa HecTaje NPBOOWUTHM ocehaj aroHuje Koja ux je

% H. Kalven & H. Zeisel, The American Jury, 1966, HasefeHo npema: M. Damaska /1973/:
»EVvidentiary Barriers to Conviction and Two Models of Criminal Procedure: A Comparative Study*,
121 University of Pensylvania Law Review, p. 538, ¢H. 72.

%5 OBaj "theHOMeH” NPUBYKAO je Maxby jaBHOCTY Kaja je nopoTa Ha dnopuay ocnoboauna
OKPUVB/LEHOT KOra je TY)XKUNalTBo TepeTUO 3a CU/I0Batbe, YNPKOC jaCHUM 1 HeJBOCMUCIEHWM
[0Ka3nMa, a Ha NTarke HOBMHapa Aa 06pasfoXxu 0BakBY OAYKY jefaH 0f MOPOTHMKA je NCTakao "oHa
je cama TO Tpakuna, eHa CyKHba je BULLE OTKpKBana Hero noKpreana, a UCrnog, Huje Yak H1u Hocuna
porn Bew!”. O Tome: A. C. Robert, R. Stidham, K. L. Manning /2007/: Judicial Processin America,
Seventh edition, CQ Press, Washington DC, 247-249.
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npoXumana y cyovasaky Ca "jeAMHCTBEHMM JbYACKUM Apamama’ W npegmeTn ce
nocmarpajy Kpo3 6poj, a He Kao je[iVIHCTBEHU XXMBOTHW forahaj Koju Merwa MHore
cya6uHe.”® 360r Tora ce 1 HaBoAM [a MopoTa MO MPaBWUAY 3a OCYAy 3axTeBa BULLE
[loKa3a of, npodecoHanHor cyamje,?®” WTo y Kpajiboj MMHUjWU OTexaBa TYXKMOUeB
TepeT.

dopmMasHONpaBHO NOCMaTpaHo, 3axTeB 3a jeAHornacHowhy MOpoTHMKA ca
jeaHe n npuHUMN BehMHCKOr Of/lyumBarba 3acTyn/beH Y HalleM MpaBy ca gpyre
CTpaHe, (DaKTUYKM OTeXaBajy TY)XXMOYEeB TepeT. Y KPUBMYHOM MOCTYMKY Yy KOMme
of/lydyje MNoOpoTa, CamO jeAaH rnac "MpPoTMB” Hanake [AOHOLWewe ocnobahajhe
npecyge. CamvM TUM, Mako je TELIKO HanpaBUTW MPakTUYHO Meps/bMBY Pas/nKy
n3Mehy crtaHgapaa "NpPeTeXXHOCTU [oKa3a” M "yBepera BaH pasyMHe CyMibe” cama
YMkbEHMLA fa Ce 3a OCY/Y 3axTeBa jeJHOrNacHOCT [iBaHAEeCT flanka oTexaBa TYXXMOLY
nocao Hamehyhun My TeXu [OKa3HW TepeT KOju Ce WCMyHaBa MPUKYM/bakem U

n3BohereM LTo Beher Gpoja Aokasa.?®®

Y Hallem npasy 3a pas/iMKy 0f TOra BaXu
npuHuMn BehMHCKOr of/lyumBana, WTO Bayer HaBoAM Kao jefaH of pasnora 360r
Kora Ha4yeno in dubio pro reo y Hallem npaBy BaXku y "orpaHuyeHom oncery”. Kaga
o4nydyje Behe OHO foHOCK npecyny BehMHOM rnacosa, na Tpeba cMaTapy fa Cymrba
MoCToju caMo OHAA Kaga je BehuHa uynaHoBa Beha y CyMmM- "Cyf, MUCAM OHO LUTO

muciv BehuHa YnaHosa sujeha”.?®

286 "MpBO6GUTHI AOXWB/bA] CBAKOF CNyyaja Kao jeNHCTBEHE /by/CKE ApaMe HecTaje 1 cyhere nocTaje
pyTuHcka cTteap” Buau: M. Damaska /1973/: 539. O Tome 1 y: M. Damaska /2003/: "Epistemology and
legal regulation of proof", Law, Prob.& Risk n. 2, 117-130.

87T, Bacurbesuh je Harnallasao fa je HajBuLLe 4oKasa NoTpe6HO U3BOAUTH YNpaBo Y cUCTeMY
nopoTHor cyhetba: "PasHu Cyf0BU Y pasHVM BPEMeHVMa 330B0/baBajy Ce ca Pa3IMUnTAM KBaHTYMOM
[0Ka3a fia 61 jefiHY UMHEHULYY Y3enn [0Ka3aHOM: PEBOJYLIMOHAPHW CYA0BM 33[j0B0O/baBajy ce ca Masio
[0Ka3a, 40K NopoTa TPaXu 3a KpUBKMLY BULLIE A0Ka3a 0f ocTaimx cyaosa”. T. Bacubesnh /1981/; 321.
8 Buwwe o Tome: E. Morgan /1933/: 67, McBaine /1944/: "Burden of Proof: Degrees of Belief", 32
California Law Review p. 246.

289 Bayer KpuTrKyje 0BaKBO Of/TyuMBarbe Ca Ca3HajHOTeOPMjCKOr acnekTa ucTuuyhm aa "cnosHajHo
TeopeTcky Tpeba y3eTu fa je cyf y AB0jbu ako je Makap camo jefjaH YnaH y ABojou Unm ako makap
camo jeflaH 4YfiaH uma pyraduvje MULLbeHE HEro OCTann YnaHoBy Bujeha”, anu yjeaHo npusHaje ga je
3axTeB 3a jefHOrnacHoLhy HENPUXBaT/bMB 13 NparMaTUYHKX pasnora. V. Bayer /1989/; 45.
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8. UNHEHNMUE KOJE CE HE IOKA3YJY

Y pacnpaBHOM Mofeny MOCTynKa MuTakbe YMbeHUUa Koje He Tpeba
AOKa3nBaTh nocebHO Aobuja Ha 3Hayajy. byayhu ga cy cTpaHke Te Koje [oKasyjy
CBOje YMHEHNYHE TBPAHE, MOpPa MM Ce M jaCHO YKas3aTu Ha TO wTa Tpeba a wra He
Tpeba [oKa3vBaTh Kako 6w ycrese y cBOM 3axTeBy. opef OCHOBHOI npasuna ga ce
[lI0Ka3yjy cam0O OHe uYMmeHNLe Koje cy Mehy cTpaHKama CropHe, aHrnoamepuyka
npaBuna [oOKasvBawa M 3aKOHWU U3PUYMTO Perynuwly v npoLecHonpaBHW TpeTMaH
OMLUTEMNO3HATMX UYMHEHWULA KPO3 WHCTUTYT (DOPMaIHOT MNpUMama Ha 3Hakbe Wan
cyacke KoHctataumje (eHr. uHctuTyT Judicial Notice). Ha npeTxogHOM poynMLTy
npes MpoMecuoHaSIHUM CYyAUJjOM Ce jaCHO Mpeuusnpajy ummeHuue Koje he ce
[0Ka3mnBaTu npes NOpPOTOM W [0Kasn Koju he ce y TOM Lu/bY U3BOAMTK, a cyauja
"HanncMeHo" [0CTaB/ba MOPOTM W JINCTY UMkbeHULE Koje Tpeba ga uma y Buay
NMPUANKOM OfJlyyMBara a Koje Hucy YTBphuBaHe Yy MOCTYMNKY, jep ce cmartpajy
OMLITENO3HATUM WU HECTIOPHUM.

[omaha Teopuja je Takohe carnacHa ga cy ogpeheHe UnMeHULE UCK/bYUeHe
Kao MpegmeT [OKa3uBakba, Kao LUTO Cy OMWTENno3HaTe YukbeHuue, HOTOpPHE
UMHbEHMLE, OHO LITO je Hemoryhe, UYMmEHWUUE uuje je [OKa3vBarbe 3aKOHOM
NCK/bYYEHO, MPeTnocTaBke 1 uKLmje, MehyTUM 0BO MUTake HUje MMasio Hekun Behu
MPaKTUYHU 3HAYya] y [ocafallkbeM WUCTPXHOM MOAeNny Yy KOMe je cam Cyj
MPUKYN/ba0 UnbeHWYHY rpafy 3a Of/lyumBare U W3BOAMO [0Ka3e Ha [/IaBHOM
npetpecy. Kako je cyauja Taj Koju ogpehyje Koje he ce unmeHuue yTephuBaTn, Koju
he ce [OKasu M3BOAMTM Y LWbY HUXOBOr YTBphHMBawka U aKTMBHO Y4ecTBYyje Y
MXOBOM M3BONEHY, Ha HEMY je W MpoueHa Koje YUHEHULE Huje MNOoTpebHO
fokasmBath. Y Tom cmucny M M. LLkynuh ¢ npaBoM WCTWYe fa CYy HaBefeHe
UMHbEHMLE CamO pefaTMBHO WCK/byYeHe Kao MNpeAMeT [OoKas3uBara, jep cam Cyj
npoeryje wra he 6UTK NpeaMeT LoKa3nBarba Y KPUBUYHOM MOCTYNKY U KOjuMm he ce
[OKa3HUM CpeAcTBMMa BPLWUTU [oKasumBawe. Cypn yTBphyje Koje Cy uukbeHuue
HOTOpHe, LITa Ce cmartpa arcofiyTHo Hemoryhum wm 1. cn. "Ctora Huje moryhe
HanpasuTW HEKY MPeLu3Hy W ancofyTHO WCK/bYYMBY JIUCTY UMHEHMLA KOje CYy

NCK/bYYeHe Of, AOKa3uBara, jep je Y KpajhOoj /IMHMJU TO NUTarwe NPenyLTeHO
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MPOLEeHN opraHa Koju BOAM MOCTyNak, OAHOCHO Cyda KOoju mocTyna Mo Hayeny
CNoBofHe OLieHe J0Ka3a 1 CBOM CIo6oAHOM yBepetby." > Mnak y Teopuju je Bnagana
carnacHocT fga He Tpeba [oKasuBaTM OHO LWITO je Hemoryhe, OHO LWTO je
OMLUTENO3HATO, YMHEHNULE Ynje je [oKa3nBare 3aKOHOM UCK/bYYeHO, NPeTrnocTaBke
n nkumje.**

Mop oHMM WTO je Hemoryhe nogpasymeBa Ce CYNPOTHOCT Ca HayYHUM K
NPUPOAHMM 3aKOHUMa M NpaBuANMa Noruke. Tako je, npumepa pagum, Hemoryhe 6muTu
Ha [Ba MecTa y MUCTO Bpeme, npenewayntn pasgabuHy of 10 kM 3a 10 MUHyTa,
npohn Kpo3 3aTBOpeHa BpaTa, BUAETM YOBEKA KOjU NeTU U T. C/. U CYBULLHO je
Harnawasartu fa 6y cBako pasymMHO mLe 040110 AOKa3VBake 0BaKBUX YnkbeHULA. Y
nornegy fokasvBaka Hemoryher Tpeba HarfacUT ga ce OHO LUTO je Hemoryhe n He
MOXeE Ha3BaTh UWHEHWLOM, Ma je TEPMUHOMOLKM HEUCNpPaBHO TOBOPUTU O
HemoryhuMm YnkeHuLama, anm UCTOBPEMEHO Tpeba 1 MMaTv 'y BUAY U PenaTUBHOCT W
MPOMEHVBOCT MOjMa HeMOryher y CkNazy ca TeXHOMOLIKWAM HanpeTKom, 2

[lokasmBare NojeAMHNX YnkbeHMLa U3PUYNTO je 3aKOHOM 3abpareHo. Tako
je npuMepa pagun Kog KPMBUYHOT fefia U3HOLLEeHA NIMYHUX UK NOPOANYHUX NPUInKa
3abparbeHO [OKa3MBaTU UCTUHUTOCT M3HETUX TBPAHW, KOA yBpede je 3abparbeHo
[0Ka3nBaTy UCTUHUTOCT YBPeL/b1BMX U3jaBa, Y BehUHW CTpaHMX 3aKOHOAAaBCTaBa je
KOZ, KPUBMYHOT fiena CUnoBaka 3abpareH0 A0Ka3MBaTh paHnjy CeKcyasiHy akTUBHOCT
XpTBe WUTA. HaBegHe uunkbeHMUE Ce He [OKasyjy jep WX Cam 3aKOH YMHWU
MpeneBaHTHUM 3a NocTojakbe oapefheHOr KpUBMYHOI fdena. Y NuTepatypu ce y OBy
KaTeropujy CBpCTaBajy W MojefMHe [oKa3He 3abpaHe, npumMepa paau 3abpaHa fa ce
Kao CBeAOK cacnyLua imue Koje 61 noBpeaunsio SY>XXHOCT YyBakba CNy>X6eHe 1in BojHe
TajHe,?*® am Ty HUje pey 0 HedoKa3MBatby OApPeheHNX uMibeHuLa, Beh 0 3a6paHy
Kopuwhera ofpeheHnX [0KasHWX W3BOpa. PeneBaHTHe uunkeHuLe he ce y TOM

CNyyajy [I0Ka3MBaTK Ha APYrv HauMH, a HE UCMIMTUBALEM TOT CBEZOKA.

20 M. Lkynuh /2009/: 183-184.

#1 Byan: b. Mapkosuh /1921/: 94-96, T. Bacubesuh /1981/: 296-300, M. ['py6au /2004/: 276-278, M.
LLIkynuh, /2009/: 183-184.

%2y Tom cmucny M. LLiKynuh ¢ npaBom yno3opasa Ja ca 0B1M MojMoM Tpe6a 6uTY onpesaH, jep ce ca
pa3BojeM Hayke 1 TEXHMKe MojaM anconyTHO Hemoryher cyxasa. M. LLIkynuh /2009/: 183-184.

%3 M. [py6ay /2004/: 276.
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O oHOME LUTO je No NPUPOAM CTBapK Hemoryhe 1 He MOXe Ce FOBOPUTM Kao O
UMHEHMLM, @ CaMMM TMM HU Kao O MNpeaMeTy [oKasuBakba. UukeHuue uuje je
[0Ka3nBare 3aKOHOM 3abparbeHO Cy NpaBHO MpenieBaHTHe 3a c/lyyaj. CTora HaBefeHe
KaTeropuje cyf u He y3uma y 063up Kof yTBphumBarba YMHEHUYHOr CTawa. Mehy
YMtbeHMLAMA KOje Ce He [oKasyjy Yy uiTepatypu ce Hajuewhe HaBoge W
npeTnoctaBske. MehyTnM, NPETNOCTaBKe CYy CMIOXKEH NOjaM LWMPK 0F MojMa YnkbeHnLa
y cMmucny "nojaBa y CTBapHOCTM'. [MpeTnoctaBke ce MOry cactojaTu of jefdHe
UMHEHMLE VAN Of LUMPEr YMHEHWUYHOT CKYNa, MOory 6uTtn npupogHe (YnHeHNYHE)
WM 3aKOHCKe MpeTnoctaBke, 060pvBe WM HeobopuBe, a CaMUM TUM UMajy W

pas3NMUNT TPETMaH 1 Y/ory Y NOCTYNKY.

8.1. MNMpeTnocTaBKe Wu npesymMmnuymje

MpeTnocTaBke uam npecymnuuje ce aeMHULLY Kao "yCTaHOBE KOf KOjuX ce
Ha OCHOBY OMLUTEr WCKyCcTBa Yy3uMma Aa MOCTOjU jeflHM YMHEHUYHO CTake Koje
HeMnocpeAHO HMje [0Ka3aHO Kao WCTUHUTO”,** unn kao "npaBuna MPUPOAHOT TOKA
cTBapu (NpUpoaHe npesymMnunje) nam 3akoHCKe KOHCTPYKUMje (NpaBHe npesymruunje)
CTBOPEHE Ha OCHOBY OMLUTEr MCKYCTBa, Mpema Kojuma ce y3uma fda y ogpeheHum
yCNoBMMa MOCTOjU OfpeheHO UMHEHWYHO CTake W 6e3 HeroBor noce6Hor
[loKa3VBarba."?® tbrx Tpeba pasnMkoBaTh of (MKLMja Koje NpeacTaB/bajy “"npaBHe
KOHCTPYKUMje M3a3BaHe MoTpebom fJa omoryhe npaBHM caobpahaj M ofpKaBare
NpaBHOI MOPETKa, ain 6e3 0CNoHLa Ha UCKYCTBO Beh ynpaBoO CYNMPOTHO OHOME LUTO
pefoBHO 61Ba y cTBapHocTU™.*® [lok nmpeTnocTaBKe monase Of Heuera LUTO je MO
npasuny TayHO, OAHOCHO LUTO Ce OAHOCW Ha BehuHy cnydyajeBa, (MKuUuMjama ce
KOHCTpyULLE HELTO LITO YONWTe He mopa 6uTh TayHO anuM omoryhaBa oaBujatbe
npaBHoOr caobpahaja.

Pa3fvka u3mehy npeTnocTaBku U (uKUMja je fakne y HUXOBOM OLHOCY
npema 06jeKTMBHOj CTBapHOCTW. Ko MpeTrnocTaBkM Ce MNonasn of 00jeKTUBHE

CTBApHOCTWN N CMaTpa Ce Aa Cce U3 o,u,peheme YnkEeHNLA MOXXE M3BECTU 3aK/by4daK O

24 T Bacumesuh /1981/; 297.
25 M. Mpy6ay /2004/: 277.
2% M. Mpy6ay /2004/: 277.
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MocTojarby HEeKUX APYruX YMkbeHMULA jep Takas 3aK/byyak 00MYHO Crean U3 UCKYCTBa
M pefoBHOr TOKa CTBapu. PuKUMje 3a pas3fIMKy Of Tora YOrLiTe HUCY YCMepeHe
npemMa CTBapHOCTW. HbmMMma ce KOHCTpyuwy oppeheHe 4ukbeHuLe Kako 6u ce
omoryhuno HecmeTaHO BOhere npaBHOr caobpahaja. oK NpeTnocTaBke NOTUYY K3
MPaKTUYHOr WCKYCTBA, (DUKUMje MOTWY4Y W3 MpakTUyHUX notpe6a.?®’ MMpumep
(hmKumje je peummo fa ce HepoheHO AeTe cmartpa pPofeHMM ako je TO Y HEeroBoMm
MHTEepecy Mako je To CynpoTHO 06jeKTUBHOj CTBapHOCTW. DUKLMje Cy 3a pas/InKy Of
MPeTNoCTaBKMN UCK/bYYeHe M3 KPUBMYHOT MOCTYNKa, a Kao Pas/or ce HaBOAW HMX0Ba
CYNPOTHOCT "MatepujasiHoj nctuHn”.*® Kako ce Y KPYBWUYHOM MOCTYMKY TEXW LUTO
TayHujem yTBphMBary 00jEKTUBHUX UMHEHMLA, YBONEHE UMHEHUYHUX (DMKLMja 3a
KOoje ce 3Ha Aa Cy CynpoTHe 00jeKTUBHOj CTBApHOCTU CYMNMPOTHO je OBOM OCHOBHOM
UW/bY.

MpeTnocTtaBke Ccy ca [fpyre CcTpaHe focTa 3aCTyl/beHe Y KPWBWUYHOM
MOCTYMKY, Ynje ce NonasunLLTe y OCHOBM M Hanasu y jelHoj 060pm1BOj NPeTnocTaBLm-
npeTnocTBayn HeBMHOCTM. OHe ce fefne Ha MPUPOAHE W 3aKOHCKe, 060pvBe U
HeobopvBe. 3aKOHCKE WM NpaBHe MpPeTnocTaBke Cy npefsuheHe camyvM 3aKOHOM
(npumepa pagu, NPeTnocTaBKa fa je owTeheHn Kao Ty>Kuiaw, Uy NpUBaTHU Ty>Kuiay,
0fyCTao Of, KPUBWYHOI TOHEHa aKo He [ohe Ha rfiaBHW MpeTpec, MpeTnocTaBka
YypauyyH/bMBOCTM W T. CN.), [AOK MNPUPOAHE WM  YUHEHUYHE [PETNOCTaBKe
nofApasymeBajy npasuia nNPUPOAHOr TOKa CTBapuW, YutbeHMLEe 3a Koje ce
MpeTnocTae/ba fa Hajuyewwhe npousuiase M3 HEKUX [APYrux uuvkbeHuua. Yuras
KPMBUYHN MOCTYMaK je W 3acHOBaH Ha W3BONewY oapeheHuX NPeTrnocTaBku K3
oApeheHnX YHeHMLa nprMMepa pagu, Ha OCHOBY YMHEHULE Aa CY KOf OKPUB/LEHOT
npoHaheHe yKpazieHe CTBapy MOXKe Ce MpPeTrnocTaBUTU (MojaBUTK Cymha) Aa je OH
yunHunay, kpahe, Ha OCHOBY YMHeHULIE Aa je Nvue A U3HEHaAHOM Y HepasjallteHOM
cvphy nuua B po6uno BEIMKO HACNEeACTBO, MOXE Ce MPeTrnocTaBuTy MOTMB 3a
ybUCTBO, HA OCHOBY UMHEHNLE Aa je KOJ OKPUB/LEHOT NpoHaheHa BeiMka KoIMymHa
OrojHe fpore MOXe Ce U3BECTM 3aK/by4ak fa je fpora 6una HamereHa npogaju u T.

C/.

27 0 Tome: T. Bacubesuh /1981/: 297-299.
%8 Tako: T. Bacuesuh /1981/: 299., M. py6au /2004/: 277.
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Y 3aBMCHOCTM Of TOra fJa /M je [03BO/bEHO [0Ka3nBare CYMPOTHOT,
npeTrnocTaBke ce fene Ha o6opuBe (praesumptio iuris tantum) n HeobopuBse
(praesumptiones iuris et de iure). HeoboprBe NpeTnocTaBke je MOHeKad TeLKO
pa3nnMKoBaTh 0f (hMKLUMja, a Kao K/by4YHY pasnnKy Tpeba y3eTu TO LITO cy uKunje
YyCMepeHa npema YnkeHuLiama Koje He rnocToje aiv UM ce [jaje NnpaBHO 3HauYeHe Kao
[ia MocToje, [OK Ce HeobopuBe MpPeTnocTaBKe OLHOCE Ha UMHEHWLE 3a Koje ce
npeTnocTae/ba fa NOCTOje, a AOKasuBare CYNpoTHOr Huje moryhe. CXOAHO TOMe,
Heob0opKMBe NMPeTNOCTaBKe NpeAcTas/bajy NocebHe npaBHe KOHCTPYKLUMje Kojuma ce y
HEKY PYKY Wu3paxasajy umnepatuBHu nponucu. [prvmep HeoboprBe 3aKOHCKe
npeTnocTaBke je fa nvua mnaha of 14 rogvHa Hemajy LOBO/baH CTerMeH 3penocTu fa
61 KprBMYHO ofrosapasia. CX0AHO TOME, ako 13-roAuiiHbak U3BpLUM TeLKOo Y6UCTBO,
He MOXXe Ce [JoKa3m1BaTu Ja je OH NCUXMYKKM crocobaH aa byae Kpws.

Y aHr/10CaKCOHCKOj NNTepaTypu ce HaBoOAM Aa HeobOopKBe MPeTNoCcTaBKe Koje
He [03BO/baBajy [l0Ka3uBare CYNpPOTHOr, Mpe crnagajy y cgepy marepujaiHoOr Hero
MPOLLECHOT UM JOKa3HOr Npasa, UMajyhu y BUay UX0BY Heobopusy npupoay.”® U
CBe YNkbeHNLe YTBPhEeHe NPaBHOCHAXXHOM CYACKOM MPecyioM MOry Ce NoABeCTU Moj,
nojam HeobOOPUBUX UMHEHUYHMX MPETNOCTaBkW, Oyayhu fa cTeapajy oppeheHy
npaBHY CUTYyaLMjy Koja BULLE He [03BO/baBa [AOKa3nBame CYNpOTHON. 3a pas/inky Of
TOra, 060pMBe MPETNOCTaBKe Koje Cy U Hajuelhe Yy KPUBUYHOM MOCTYNKY He Tpeba
nocMaTpaTh Y KOHTEKCTY YMHEeHULIA KOje Ce He [oKas3yjy, Beh nx Tpeba pasmarpatu y
KOHTEKCTY TepeTa oKa3vBarba 1 [JOHOLLEHA YNHEHNYHNX 3aK/by4aKa.

Y aHrn0CaKCOHCKOj TeOpWju Ce, 3a Pas3/INKy Of Halle, BeNnKa Naxkka Nok/iama
npeTnocTaBKkava y KPYBMYHOM MOCTYNKY W U3BMaYetby UMHEHUYHUX 3aK/by4yaka u3

netux,>®

na ce Tako UCTMYe W [Ja OHe MpeACTaB/bajy "HajMarnoBUTUjU” NpPaBHU
TEPMUWH, jefaH Of HajCNoXeHMjux npobnema [OKa3HOr MpaBa, KOju KOHCTaHTHO

n3asmBa Benuky paebary.® MctuuaHo je u fga cy "4ak M mMCUM ca [JOBO/LHO

2%y Tom cmmcny Burmop cmatpa fja ce Ty YOMLITe He paay O NpeTnocTaskama, Beh 0 MMMepaTvBHIM
Hopmama- J. H. Wigmore, Evidence in Trials at Common Law, Chadbourn ed. 292. HasefieHo npema:
S. |. Dwyer /1975/: "Presumptions and Burden of Proof", Loyola Law Review, VVol. 21, pp. 376- 404.
3% Byan, npumepa pagu: Christie G. C., Kenneth A. P. /1970/: **Presumptions and Assumptions in the
Criminal Law: Another View’’, Duke Law Journal, Vol. 919, pp. 919- 942, S. |. Dwyer /1975/: 376-
404, M. A. Larkin /1993/: Presumptions, Houston Law Review, Vol 30, 241-280, D. Kaiser /1995/:
"Presumptions of Law and of Fact", 38 Marg. L. Rev, pp. 253-261.

% McCormick /1992/: McCormick on Evidence, 4th ed., West Publishing: St. Aul, Minn., p. 965.
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WHTEeNUreHumje fa yBaxe noTewwkohe O OBOM MWTawy, MPUCTynaan TemaTuum
npecymnumja ca ocehajem 6Ge3HafeXHOCTU, a OcTaB/bau ra ca ocehajem ouaja.”>*
Pasnore 3a To oneT Tpe6a TPaXXMUTH KaKo Y CTpaHa4KOM MOZesy NOCTYrKa, Ha KOMe je
caB [JOKa3HW TEPeT Ha TYXXMOLLY, Tako 1 Y MOPOTHOM MOZENY, Y KOMe je Cyauja Ly>KaH
[ia MopoTW Mpe Of/lyumBara fa WHCTPYKUMje Yy Mornefy 13Bofema 3ak/byyaka u3
ofpeheHnx unmeHnLa, 6yayhn aa npasHW navmum NoHeKan HUCY Y CTawy [a u3Beay
MpaBU/HE YNHEHNYHE 3aK/byyKe. Y TOM CMUCY, NpuMepa pagu, Cyauja Moxe fatu
WHCTPYKLMjYy MOPOTHULMMA Aa Ce Ha OCHOBY UMibeHMLE Aa je KO OKPUB/bEHOT
npoHaheHa BeMKa KO/IMYMHA HEPErnCTPOBaHUX JIEKOBA MOXE W3BECTM 3aK/by4ak O
HMXOBOM HE3aKOHUTOM YBO3Y, [a Ce Ha OCHOBY UMHbEHULE A je KOL OKPWB/bEHOT
npoHaheHa Be/MKa KONMUYMHA HapPKOTMKa MOXE M3BECTU 3aK/byyaK fa je OKPUB/bEHU
APXKao Apory y Luby Aarbe npojaje UTA.

Y npakcu aMepuykmx CyfoBa je UCTULAHO Aa Ce YMbeHWUYHE MPEeTNOoCTaBKe
MOTY KOPUCTUTW Y CMUCY fOKa3a (YNHeHNLA-UHANLM]A) OGHOCHO Y LiM/bY HaBohera
MOPOTHMKA Ha ogpeheHe UMkbeHWYHE 3aK/byyKe Y HefoCTaTKy HernocpegHux
nokasa.>® M y Hawoj npakcu ce ucTMue Aa je y OACYCTBY HemoCpeHMX [oKasa
3aK/byuvBarbe 13 WHAWLMja [03BO/bEHO, MOA YCM0BOM [Aa CYy WHAWLUMje Takee [a
NCK/bYYYjY AOHOLLEHE ApYyravmnjer YNHeHNYHOT 3aKk/byyka. MNpema oanyuy BpxoBHor
cyfa Cpbuje "y OACYCTBY HemocpefHuX [AoKa3a [03BO/bEHO je 3aK/byumBarbe Ha
OCHOBY MHAMLMja (MOCpefHMX fOKa3a) anv Tako fa ce nomohy nHauumja (nocpegHux
[l0Ka3a) YTBPAM TaKaB UMHEHWYHWM CKYM KOjU WCK/bydyje MOryhHOCT Aapyraudmjer
UMHbEHMYHOT YTBpheha W UMHEHWYHO MPAaBHOM 3aK/byumBawa O TOj OfJ1Yy4HO]
qnrseHmnum. >

Y He-nopoTHMM MOAenuma cygumja npogecroHanay, M3BOAN UMHEHUYHE
3aK/byyKe Ha OCHOBY C/I060AHOr CYAMJCKOTr YyBepewa, Ma je pasym/bMBO fJa je
MpeTnocTaBkaMa y CMUCNY "YnbEHUYHOT 3aK/byumMBara” MOK/IakhaHO Mame MaXkKHe.
Ann npetnocTaBke Hamehy jefaH apyrv npobnem Be3aH 3a TepeT [OKasuBarba [0

Kora [10f1a3v y pacnpaBHOM MOZENy NocTYmKa.

%02 E Morgan /1933/: 59.

%03 Barnes v. United States, 412 U.S., 837, 840 n. 3, 1973, United States v. Romano, 382 U.S. 136, 138,
1965. HaBegeHo npema: M. A. Larkin /1993/: 257-258.

3% Pewiewe BpxosHor cyaa Cpbuje, Kx. 1 706/03 og 13.11.2003. roguHe.
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OcHoBHa yrora npeTrnocTaBKy je ynpaso y OflakllaBawy TepeTa [oKasuBarba
CTpaHM Yy uMjeM je WHTepecy MpeTrnocTaBka MoCTaB/beHa. Tako npumMapHa
MpeTnocTaBKa 0f Koje ce Nnonasv y KpMBUYHOM MOCTYMKY- NPETNoCTaBka HEBUHOCTH,
Mo NIOrMuM CTBapWU caB [OKa3HW TepeT npeballyje Ha TYXuMoua. Y aHrn10CakCOHCKOj
TEopuju 1 NpakcK je UCTMLAHO Aa Ce TepeT AOoKa3vBaka HUKada He MoXe npedaunTu
Ha of6paHy, YCTaHOB/baBareM MPETNOCTaBKM Ha CTpaHu Tyxuoua.>”® Tako ce
HaBOAM [a je TyXunay, Ay>aH fa LoKaxe cBa 06eniexxja KpMBUYHOI ena BaH pasyMHe
CYMH€ W He MOXe Ce, NyTem MPeTrnocTaBKM HMXOBOr MOCTOjaka Ha ofbpaHy
npe6aLyBaTyh TepeT 0CropaBaba. >

EBponicku cyp 3a J/byfcka npaBa ce Yy nap Haepata 6aBMO NUTaHEM
MPeTnocTaBKM Y KPWMBWMYHOM MOCTYMKY, MPeBacXo4HO ca acnekTa npebauyBarba
TepeTa [0Ka3nBarba, a Haj3Ha4vajHnju npeaMeTy y ToMm cmucny cy Canabuaky npoTums

®dpaHLycke 1 duannc npotue Yjeanmweror Kpasesctsa. >’

Y npepemty Canabuaky crnopHa je 6una ogpeaba ®paHLyCcKor 3aKoHa 0 LapuHama
Koja npegsuha fa je nvue Kog Kora ce npoHahe Henpujas/beHa poba 04roBOPHO 3a
Kpujymuapere ako He JOKaXe fAa ycneq "Buile cune” Huje 6uno y moryhHoctv fa
3Ha wra je Hocuno y nptwary. Okpus/beH Canabuaky orfalleH je KpusBMM 3a
Kpunjymuapere 6yayhu fa je Kog tera npoHaheH nakeT Koju je cagpkao 6uUrbHO ceme
KaHa6uca. o herosumM peunma, noLnUbKa Kojy je ovekneao u3 3ampa Tpebano je ga
cagpku appuyky xpaHy. Ha aepofpomMy je yno3opeH of CTpaHe 3anocnefHux fa
0TBOPY NakeT, 6yayhn fa UCTW HWje cagpkao MMe HW afpecy npumaoua, aaum je
Canabuvaky ynpKoc ToMe CropHY MOLUW/bKY Mpey3e0, HAKOH Yera je 610 3aycTaB/beH
O/ LapuHUKa 1 ornatleH KprBMM 3a Kpujymyapere. Ha cyhery ce 6paHuo Tvme fa
HWje 3Hao LTa Ce Y NakeTy Hanasu, ain je yNpKoc TOMe ornalleH Kpusum 6yayhm ga
HYje [L0Ka3ao Ja "Huje Morao Aa 3Ha" LwiTa ce Y nakeTy Hanasw.

EC/bIT je Hawao Ja y KOHKPETHOM Cnyyajy Huje AoLio 40 noBpeae yiaHa 6
KoHBeHUMje, UCTaKaBLWIM Aa "YMeHUYHE U NpaBHe MPETNocTaBKe Aenyjy Yy CBakoM
cucteMy M ga KoHBeHLMja Haye/lHO He cripeyaBa TakBe MpeTrnocTaBke. Mnak,

KoHBeHLMja 3axTeBa Of p)XaBa [a CTaBe Te MPETMNOCTaBKe Y pa3yMHe OKBUPE, Koju

%Y npeameTuma Ulster v. Allen, 442 U.S. 140, 99 S.Ct. 2213, 60, 1979, Sandstrom v. Montana, 442
U.S. 510, 1979, Francisv. Franklin, 471 U.S. 307, 105 S.Ct. 1985 je HarnallueHo fa Huje [03BO/beHO
npeTnocTaBkama yTBphrBaTh oapeheHe eneMeHTe KPpUBUYHOT AeNa W Ha Taj HauMH Ha OKPUB/bEHOT
npeb6aliMBaTh TepeT 0CMOpaBarba UCTUX.

3% gandstrom v. Montana, 442 U.S. 510, (1979), HaBeeHo npema: M. A. Larkin /1993/: 258.

%7 salabiaku v. France, App. No. 10519/83, judgment of 07.10.1998, Phillips v. United Kingdom,
App. No. 41087/98, Judgement of 05.09.2001.
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y31Majy y 0631p BOXXHOCT OHOra LUTa je Y NUTaky 1 Aa NoLuTyjy npasa og6paxe.” %

Y KOHKPETHOM Cny4ajy, CyA4 je Npugao 3Hayaj CBMM pefieBaHTHWM OKOJSTHOCTUMA,
MOCEOHO UMHEHULM [a OKPUB/LEHW HUje 610 M3HeHaleH HaKOH LUTO Cy LapuHULM
OTBOPW/IN MaKET 'Y eMY MPOHALLM CeMe KaHabuca, fa je pey 0 NpekpLuajy 3a Koju
ce MOXe m3pehy camoO HOBYaHa Ka3Ha Kao M [a ce pagy O 060pMBOj 3aKOHCKO]

MPeTNoCTaBLM Koja He OHemMoryhasa [l0Ka3vBake CynpoTHOT.

Y npegmety duamnc npotve YjeauweHor KpasbeBcTBa crnopHa je 6una ogpenoda
3akoHa Benvike bputaHuje (Drug Trafficking Act, 1994), no kojoj je cyf osnawuheH
[a Ha poumnwwTy 3a M3puLare KasHe of ocyheHor ofy3Me CBY MMOBWHY 3a KOjy ce
MpeTnocTas/ba Aa NoTuYe Of He3aKOHWTe TProBWHE OMOjHMM [porama, y W3HOCy 3a
KOju Cyf NpOLEeHV fa npefctas/ba JOOWT 0f 0BUX TpaHcakuwuja. Mpy TOM Mo 3aKoHYy
Tpeba NpeTnocTaBUTK Aa CBa UMOBMHA OCyReHOr CTeyeHa Yy NPOTEKNNX 6 roguHa og
[aHa nokpeTarba MocTynKa noTuye of, He3akoHWUTe TProBUHE OMOjHUM AporamMa, a Ha
OKPVB/LEHOM je Aa [oKaXe M TO NO CTaHAapAy NpeTexHocTu fAokasa (balance of
probabilities) fa je UMOBUHA 3aKOHWUTO CTeYeHa.

ECJ/bI1 je n y 0BOM Cflyyajy UCTaKao Aa Huje AoLwio Ao KpLuewa KoHBeHuuje,
Hanasehy fa je ogy3Mmare NMOBMHE aHaIOrHO NOCTYNKY KaXXHaBara 1 a ce ysiaH 6
CT. 2 KOHBeHLMje He MPUMeHYje HaKOH LUTO je OKPWMB/bEHW OrnalleH KpuBMM 3a
KPMBUYHO AeN0 Koje My Ce CTaB/ba Ha TepeT. M y cnyyajy MpejcoH 1 bapHam npoTus
YjeanreHNor KpasbeBcTBa Takohe je WUCTakHYTO fa "Cyf He cmartpa NpOTUBHUM
KOHLeNTY npaBuvyHOr cyherwa 3arapaHToBaHOr 4siaHom 6 KoOHBeHuMje aa ce TepeT
[0Ka3mBama "npebaun” HaKoH LUTO je OKPUB/bEHWN OCYHeH 3a TELKO KPUBMYHO Aeno
Kao LITO je TProBuMHa AporaMa, Kako 6u [0Ka3ao 3aKOHMTOCT MOPeKIa CBOjUX
npuUxofda unn umosmHe. >

Mopen Tora, EBpornicka Komucuja ce 6aBuna npetnoctaBkama U y cryyajy
caobpahajHMX npekpliaja. YCTaHOB/bEHO je [fa MpeTnocTaB/beéHa Of4roBOPHOCT
B/ITACHMKA ayTOMOOW/A YuMje BO3W/IO0 je HEMPOMnmMCHO NapK1MpaHo, Huje CyrnpoTHa YiaHy
6 KoHBeHUMje, 6yayhn ga ce oBa MNpeTnocTaBKa MOXEe 060puTU Tako wWwTo he
OKPUB/bEHN MMEHOBATU BO3aya WM MaK [oKasaTu ga je aytomobusn KopuuheH

MNpOTUB Herose Bosbe. >

308 Salabiaku v. France, nap. 28.

309 Grayson & Barhnamv. the United Kingdom, App. No. 19955/05 and 15085/06, Judgment of
23.09.2008, nap. 46.

310 Jp, KR and GH v Austria Applications 15135/89, 15136/89 and 15137/89.
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Mpunnkom pasmatparba Npobnemarumke nperrnoctasku, EC/bI je y npeamety
Canabuaky mcmehy octasior nctakao ga "KoHseHUMja 3axTeBa 0f, ApXKasa [a CTaBe
MPeTrnocTaBKe y pa3yMHe OKBUPE, KOju y3umajy Y 063up npasa ofbpaHe U BaXXHOCT

"3 16 ce Hamehe nuTarbe

OHora wra je y nutanwy (the importance what is at stake),
cmucna ose opmynaumje. OdpyruM peunma, ga M TO nNogpasymeBa fa Cy
NPeTnocTaBKe NPUXBAT/bMBMjE 3a TeXa KPMBMYHA [efla WM MNaK 3a OHa 0f Marer
3Havaja? CTpa3bypluka npakca ce Huje 6aBuna npeumsHujum aedrHUCcaHheM 0BOr
KpuTepunjyma, anv je y Teopuju 3ay3eT CTaB [a Cy 3aKOHCKe MNPeTrnocTaBke Yy TOM
CMUCNY NPUXBaT/bUBMjE 3a NaKlle NPecTyne Kao WTo Cy 6naxa KpuvBMYHA fena u
MPeKpLUajn, WTO Ce aprymeHTYje M UMHEHWLUOM [a je Y KOHKPETHOM Cnydajy
(Canabuaky) 3a OLHOCHO fefl0 Kao MakCcumasiHa KasHa 6una npefsuheHa HOBYaHa
ka3Ha 0 15.000 Espa.*?

Oanyke ECJ/bIN cy KpuUTUKOBaHe fa He cafpxe [eTa/bHuje "CMepHULE” W
o6pasnoxera y NOrnedy NpeTnocTaBkM kao Takeux.>® Y Tom cmucny je
KPUTUKOBaHa M aprymeHTauuja HasefieHa y oanyum Canabuaky, no Kojoj moryhHocT
[0KasnBara CYNnpoTHOr He [0BOAM Y NuTake MpaBMYHOCT cyhewa. VcTuue ce aa
"oAnyKa no Kojoj MoryhHOCT no3vBakba Ha BULLY CUY 3Ha4M Aa ONTY)XXKEHW U farbe
MMa MOryhHOCT fAa [JOKae CBOjy HEBMHOCT, APYrMM peymma 3Hauu fa nocToju
npeTnocTaBKa KpvBMLE, ain Kako je Ta MNpeTrnoctaBka 06opuBa Hema KpLuerha
npeTnocTaBke HeBUHOCTN”.*** MehyTuM, MCTV ayTop je CBECTaH UMHbeHMLIE Aa CY/ He
MOXeE MPecyauTn O ancTPakKTHOj 3aKOHMTOCTM MpaBHMX MPETRNOCTaBKM UK
npemMelLTawy TepeTa AoKasuBara Beh fa je weroBa CyAcka npakca orpaHuyeHa Ha
KOHKPETHe OKO/IHOCTU MOjeAnHOr cnydaja. Y HaBefeHOM MpuMepy, LapuHCKa
perynatvBa 3axTeBa 0f /iMLa Koje yBo3n poby fa UcrowTyje LapuHCKe npornuce, WTo

3Hau [a je nnue Ay>XXHO Aa NocTyna ca Ay>KHOM MaXKOoM. He MOXKe Ce 0YeKMBaTK Of

311 gglabiaku v. France, nap. 28.

312 5 Trechsel /2006/: Human Rightsin Criminal Proceedings, Oxford University Press, Oxford, p.
1609.

%13 S, Trechsel /2006/: 169-171.

%14 S. Trechsel /2006/: 170.
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LLAPMHCKUX BIACTU Aa AOKaXY HEraTMBHY YMHEHULLY [ia "Huje MOCTYMNaHo ca gYXXHOM
naxtwom”. 3

3a pa3nnKy of CTpasbypLUKe Mpakce, Teopuja ce 6aBuna "cnekynauujama” y
KOjUM cny4ajeBUMa 6K "MpeHOoLLeHe” [0Ka3HOr TepeTta OWUI0 CYMPOTHO unaHy 6
KoHBeHUuje, Te je y TOM CMWUCNY WUCTaKHYTO Aa je Ha TYXWouy YBeK TepeT
[OKa3nBara "Ha npswu norneq” (prima- facie case), T3B. TepeT LOKa3MBOCTU, Te [a CYA
MOXe [AOHETU 3aK/by4daK O KPMBMLUM ako je TO jJeAuHW NornyaH 3ak/byyak Koju
npousuiasn m3 MOAHEeTMX [oKasa, a ogbpaHa He MNPYyXu [oKaze O CYMNpPOTHOM.
MpvMepa pagu, Ha TYXWOUy je Oa [OKaxe [a je KOL OKPMB/beHOr npoHaheHa
KpujymuyapeHa poba Ha OCHOBY 4era Cyf, MOXe 3aK/byuuTu [a je 0Baj 3a UCTY 3Hao, y
HefoCTaTKy [oKasa O CcynpoTHOM. Kog Tproeaka HapKoTMLMMa 3aKOHCKa
MPeTnocTaBKa "CTyna Ha CLUeHY" HaKOH LUTO TYXXunal, AoKaxe: 1) aa je OKpUB/beHU
MMao matepujanHy KOpPUCT U3 TProBuHe APOrom 1 fa 2) fa je CTekao UMOBUHY WU/
[pyre npuxoge y oapeheHOM BepeMeHCKOM mepuofy. Taja TepeT npenasn Ha
OKPVB/bEHOT [la [OKaXe [a HeroBM MNPUXOAN HUCY pe3ynTata TProeuiHe
HapkoTuumma. **°

JacHo je pa ce EC/bI y pocagalkwoj npakcu 6aBMO  MCK/bYYMBO
Npo6nemMaTMKOM  3aKOHCKUX  MPETMOCTaBKW, [0K CYy MNUTawba  YUHEHUYHUX
MPeTnocTaBKm1 OCTasla BaH JoMalllaja O4nyynBamwa. Y TOM CMUC/Y je HeAaBHO HeLUTo
peyeHOo Yy M3ABOjJeHOM MULL/bewy cyaunje XXynaHumha y Be3u ca NPeTrnocTaBKoOM
HEBMHOCTM KOjU je uUCTakao fa je "cBpxa MpPeTnocTaBkM Yy npasBy fa omoryhe
[OHOLLEebe Of/1yKe Y Cy4ajy Kaja Hema [LOBO/bHO foKa3a. TepeT [oKas3a je Ha OHOj
CTpaHu Koja "He npouTMpa” Of MOCTOjarba MPETNOCTaBKE Y HEHY KOpUCT. Y
aflBep3njasIHOM MOCTYMKY Kakas je npeasuiieH KoHBeHUMjOM, 0BO nogpasymesa fAa je
Y KPUBMYHOM MOCTYMKY LeNOKYNnaH [LOKasHW TepeT Ha TYXWouy, Te Aa OH CHOCU
PU3VK 0f HefoKasmBara (in dubio pro reo) cBakor enemMeHTa KpMBMYHOI Aena. AKO

TY)XWNaL, He AOKaXKe CBaKWN eNleMeHT KPMBUYHOT Aefa, He MOXe ce AOoHeTun ocyhyjyha

315 S, Trechsel /2006/: 170. Mo HweMy je CMUHA CUTYaUMja U Ca KPUBUYHUM JE€NIOM KneBeTe. Y Luby

nowToBawa Cnoboae u3pakaBara, KPUMBUYHO NpaBO 0OMYHO Ha OKPUB/LEHOr mMpebauyje TepeT

[0Ka3nBata UCTVHUTOCTMW CBOjUX TBPAHW. Tpeyen i To Tymaum "pu3anyHiM MoHallabeM” U UCTUYe ga

je CKpHaB/beHE YacTh APYror mua pU3vMYHO MOoHallake, Na je onpaBAaHo Of /inua Koje ra npeysumMa

3axTeBaTu fja JoKaxe cBoje TBpAe. S. Trechsel /2006/: 171.

316 C. Ovey, R. White /2006/: The European Convention on Human Rights, Fourth Edition, Oxford
University Press, 2006.
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npecy,u,a.”317 To je y cKnagy ca ofjlykama y KojumMa je HarfaweHo fa "ynaH 6
nofpasymesa fa cyherbe He CMe MoYeTH ca yHarpes CTBOPeHOM NPEeTNocTaBkoM Aa je
OMTYXXEHN U3BPLUMO KPMBUYHO [efio 1 fa 6110 KakBa CyMiba Tpeba fa nae y Kopuct
onTyxeHor."3#

Kaga roBopumo 0 umkeHuLamMa Koje Ce He [OKa3syjy, jefMHO Heobopuse
MpeTnocTaBke MOTMajajy noj oOBaj nojaM [OK 0060puBe NPeTrnocTaBke Camo
npebauyjy TepeT AokasuBaka Monasehy of yobuuajeHOr TOKa CTBapu W Tako
ONaKLUaBajy [AOHOLIEHE UMHEeHWYHUX 3akbyyaka. Ca gpyre cTpaHe CBe ocTase
UMHbEHMLIE KOje Ce He [0Ka3yjy NomnyT OMLTeno3HaTUX U HOTOPHUX YHEHMLA MOTY
ce MoABecTU Mog nojam HeobopMBMX MPETNOCTaBKW, Y Cny4ajy ga oHemoryhasajy
[0Ka3nBare CYnpoTHOr, OAHOCHO 0OOPMBKX MPETNOCTaBKM ako npebauyjy [OKa3HU
TEpPeT Ha CTpaHy KOjoj umkbeHuua He nge y npunor. CXogHo ToMe, nNpobiemaTuky
MPeTnocTaBky npe Tpeba pasmarpaTi y KOHTEKCTY TepeTa [A0Ka3nBara U MpeHoLera
TOr TepeTa, Hero y KOHTEKCTY YMHeHULA KOoje ce He foKasyjy. MehyTtum, cacsBum je
pasyM/bMBO 3allUTO Ce Halla Teopuja caMo CnopagvyHo GaBuia nuTawyMa TepeTa
[l0Ka3MBama U YnbeHnLaMa Koje ce He gokasyjy, umajyhu y Bugy ga je cyg umao
JOMWHAHTHY YNOry Yy [OKa3HOM MOCTYMKY, ofny4yjyhu Koje he ce uumbeHuue
YTBPAMBATU 1 Ha KOjU HAYMH. [peHoLLee 0Ka3He MHLM]jaTVBE Ha CTPaHKe 3axTeBa

W feTasbHUjy 06pasy OBUX MUTatba.

8.2. UuhseHuLe Koje ce He aokasyjy no 3KI/2011

3KTr1/2011 no npeu nNyT U3pnMunTO Npeasuha Koje ce YnHEeHULE He fOoKasyjy.
Mo unaHy 83 cT. 3 "He [OKa3syjy Ce UuMkbeHuLe 3a KOje Cyh OueHu pga cy
orLiTenosHarte, y [LOBO/bHOj Mepu pacrnpaB/beHe, Aa UX OKPUB/LEHW MpWU3Haje Ha
HauMH KOjU He 3axTeBa [Ja/be fOKa3uBawe (4naH 88.) nnm ga carnacHoCT CTpaHaka o

TUM YMHbEHMLAMA HIje Y CYNPOTHOCTU ca ApYyrim AoKasmma.”

317 Severt v. Germany, App. No. 29881/07, Judgment of 19.07.2012., Dissenting opinion of Judge
Zupancic.

318 Barbera, Messegue and Jabardo v. Spain, App. No. 10588/83, 10589/83, 10590/83, Judgment of
06.12.1988.
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OnwTeno3HaTe YMHEHULE CY UMHEHWLE KOje CYy MOo3HaTe YMTaBOM
4yOBEYaHCTBY WM BeIMKOM 6pojy /byan Ha ogpeheHOM nogpydjy, na 6u HKUX0BO
nocebHO [OKa3uBake Y MOCTYNKY CamMO MpPeAcTaB/baio HernoTpebHO ry6sberbe
BpemeHa. /1 npe m3puumTor 3akOHCKOr HOpMmuparba Teopuja je 6una carnacHa fga
OMLUTENO3HaTE YMHbeHULe He Tpeba [oKasuBatM U Ja UX CY4 MOXE KOPUCTUTU
MPUINKOM [OHOLUEHa OA/IYKE ai Npefasak Ha pacnpasHW MOZAEN MoCcTyrnka oTsapa
MHOra nuTaka Be3aHa 3a O0Be uYMmweHMue. LlTa ce cmarpa OMWTEno3HaToM
YynrbeHnuom? Ko npouenyje Aa NM je ped O OMWTeno3Hatoj YmkbeHuuym? Ha koju
HauMH Ce OHe y3umajy y 003Mp NPUIMKOM AOHOLLEewa of/1yke? [la fin je cTpaHKama
[03BO/bEHO fa TBpAe [fa Ce He pafu O OMWTEno3HaToj unkweHuum? La nm je
[03BO/bEHO [0Ka3MBake CYMNpPOTHOr Of OHOra LiTa ce cMaTpa onwrteno3Hatum? Osa
nuTakwa AeTasbHUje Cy pa3MoTpeHa y cneaehem nornassmby.

Hegokasusare YntbeHMLa Koje cy *’y [10BO/bHOj Mepn pacrpas/beHe’ Be3aHO
je 3a OYXHOCT npefcefHvkKa Beha [a pPyKOBOAM TNaBHMM MPETPECOM W CrpoBefe
noctynak 6e3 ogyrosnaderba (4n. 367 ct. 2 Tady. 4 3KIM/2011). Kako 6u ce nsberno
OflyroBnayerbe MocTynka M3BONHEHEM M MOHaB/batbeM OPOjHMX [OKasa, cyauja uma
MOryhHOCT fa ofibuje JOKas3He Mpefsiore ycMepeHe Ha [oKas3vBarbe YMHeHULa Koje
Cy MO HEroBOM MULL/bEHY Beh "A0BO/LHO pacnpae/beHe”. OBAe ce HauMme He paaun o
YMkeHMLAMA KOje Ce YOMLITe He AoKa3yjy, Beh 0 uMweHuLama y nornegy Kojux ce
Beh pacnpas/basio 1 n3BoheHn cy ofpefheHn foKasu.

oA NojMoM 4YMHeHMUA Koje Cy Y "[0BO/bHOj MepWn pacnpas/beHe” He Tpeba
nofpasymeBaT CaMO YMHEHULE KOje Cy MO MULLberwy MpefcefHWKa Beha Beh
[l0KasaHe, Beh N YnkbeHNLe Y norneay Kojux je, HakoH mM3BoheHa ofpeheHnX aokasza
CTeKao YTWCaK fa He MocToje, Na 61 HacTojara Ka HUXOBUM Aa/bUM JOKa3MBaHEM
OPYrM  [OKa3HWM CpefCTBMMa nNpeAcTaB/basla CcaMO Tyb/bewe BpemMeHa U
HenoTpebHO OfyroB/ayYere NocTynka. 13 Tor passora ce v He rOBOPW Yy 3aKOHY fia Cy
YMbeHMLIE "y [0BO/bHOj MepW [0KasaHe” jep 61 TakBa (popmynauunja HaBoAmMIa Ha
3aK/by4ak Aa ce pagu camo 0 YMHeHMULaMa y Yumje ce NocTojare npeaceaHuk seha Beh
yBEpPMO HakOH n3Bohera oapeheHnx gokasa. OBae ce fak/e pagu 0 YukbeHuuama y
nornegy Kojux cy Beh M3BOheHW [OKa3n M uuvje Jabe [OKa3uBarbe je HernoTpebHo

6UNo 3aTo LITO CyAMja cMmaTpa Aa Cy WM3BeeHU [0Kasu [OBO/bHU fa ce YTBpAW
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HMXOBO MOCTOjarbe, 6110 3aTO LUTO Cyfuja CMaTpa Aa je hUX0BO [Ja/be [OKa3ViBaHe
GecnpefMeTHO jep je Ha OCHOBY W3BefeHMX [OKa3a CTeKao YyTuCaK Aa TakBe
UMkbEeHMLE He MOCTOoje M Aa 61 cBaka [a/ba HacTojarba HMXOBOI [JOKa3uBakba Camo
0fyrosnayvna nocTynak.

HepokasmBare YmbeHnLa Koje OKPUB/bEHW MPU3HAje Uan Yy nornegy Kojux
MoCcTOju CTpaHayka carnacHoOCT Yy CKnafy je pacnpasHUM MOZLE/IOM NOCTYMNKa Koju
nofpasymeBa CaMO [J0Ka3nBate CMOPHUX UMHEHWYHUX TBPAHMW. YUnkbeHuue Koje
OKPVIB/bEHW MNpW3Haje 3anpaBo NOTnagajy noj nojaM YmkieHuua y nornefy Kojux
MoCToju CTpaHayka carniacHocT. Kafa ce roBopy O 4YMibeHMLaMa KOje OKPWB/bEHU
npusHaje, 3akoH ynyhyje Ha unaH 88. KOju 3anpaBo MofpasymeBa Mpu3Harbe
KPMBUYHOI fena y UenvHKW, LOK uYvkbeHuue Yy norniefy Koux MnocToju carniacHocT
CTpaHaka He Mopajy Aa 3Haye [a OKPUB/bEHW MPU3Haje Y KPMBUYHO [e10 Kao TakBo,
Beh camo fa npusHaje ogpeheHe uYMkbeHULE HaBefeHe Y ONTYXXHWUUM WU Koje je
TY)XXWNaL, 1UCTakao Ha NPeTXO4HOM pouuwTy. Tako npumMepa pagu, OKPUB/bEHW He
Mopa NpW3HaTU KpMBMLY 3a TELKO [4eno NpoTuB 6e36eAHOCTM jaBHOI caobpahaja,
MaKo MOXKe NPU3HATK YNHEHULE KOje HAaBOAW TYXXMNaL, Aa je KPUTUYHOM NMPUIMKOM
nyT 610 Kn3aB UK [a je owTeheHn NpeTpyasao yavuy, He Mopa NpU3HaTY NOKYLLA)
ybucTBa nako MoxXke Npu3HaTK Aa je nyuao y owTeheHor, He Mopa NPU3HaTN KPpUBULY
3a Hacwmbe Yy MOpoAMUM MaKo MOXKe Mpu3HaTU Aa ce 4ecTo cBahao ca CBOjOM
Cynpyrom u T. c/.

Mpu3Hate KpuMBMYHOT Aena cyd he nMpuxBaTUTU jeAMHO Y Cny4ajy fa He
CYyMHa Y HEroBY MCTUHWUTOCT, A je Mpu3Hare NOTMYHO, HEMPOTUBPEYHO, jaCHO U
HWje y CynpoTHOCTM ca Apyrum pgokasvma (4n. 88 3KI1/2011). Wcto Tako, u y
norneay YvkbeHnLa OKO KOjUX Cy CTpaHKe carfiacHe ce nocTae/ba YC/0B Aa OHe HUCY
y CYyNpOTHOCTH Cca ApYrnm AoKasuma.

[a N1 To 3HaYM [a YnHEeHULE KOje OKPUB/bEHW MPU3Haje OLHOCHO Y nornegy
KOjuX Cy CTpaHKe carnacHe Mopajy HY>XHO GUTU NOTKPen/beHe 1 ApyruM LoKasnma?
Mpegnosvma nameHa n gonyHa 3KIM/2011 6uno je u3pnumto npeasuieHo ga cy y
CNyyajy npu3Harba OKPVB/LEHOT OpraHu MOCTYMKa AY>KHW fa 1 fa/be NPUKYnbajy
[l0Ka3e 0 KPVBUYHOM [efly M Yy4umHWOLY M3Mehy ocTasior U ako MNpu3Hamwe Huje

NOTKPEN/beHO APYrMM [0Kas3nMa M aKo je y CynpoTHOCTW ca ApYrM [oKasuma.
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MehyTmM, Kako noctojenn 3aKOH TO M3PUUUTO He 3axTeBa, MPOM3UIAa3n fa opraHu
MOCTYMKa HUCY OY>KHW [a NPUKYM/bajy AOKase Yy Morfeay YvkbeHuua OKo KOjux cy
CTpaHKe carfiacHe UM Koje OKPUB/LEHN MPU3Haje Kako 61 MX "A0Ka3HO NOTKpenuan'.
3axTeBa Ce HamMme [a TakKBe UMHEHWLIE HUCY Y CYNPOTHOCTU ca Beh nocTojehum,
MPUKYIN/bEHUM [OKA3MMa, Kako 01 ce He n3y3ene 13 npeLmera [oKas3vBarba.

Mmajyhn y BUaY fa Ce YMkbeHWYHa W MpaBHa NuTaka 0 Kojuma he ce Ha
rNaBHOM MpeTpecy pacnpas/baTi MpeLmsnpajy Ha NPMNPeMHOM poumnLTy (4. 345 cT.
1 3KI1/2001) 1 ga cy CTpaHKe Oy>XHe [a Ha OBOM poYMLLTY 06pa3noxe [oKase Koje
HamepaBajy fa n3Befy Ha rnasHom npetpecy (4n. 350 cT. 1), npeaceaHuK Beha he Ha
MPUMNPEMHOM POUULLTY U NMPELU3NpaTU YNHEHULE KOje je NOoTpebHO LOKa3uBaTW Ha
rNaBHOM npeTpecy. HakoH LWTO jaBHM TyXWnal, YKpaTKo W3/10KN Cajpxaj
ONTY)XXHULE, npeacegHVK Beha he mMTaTU ONTY)KEHOr fa Ce u3jacHW, 0f 4era y
Kpajiby PYKY W 3aBUCM Y MOrfefy KOjux uUmkweHuua he ce v3BOAMTW [OKasn Ha
rNMaBHOM MpeTpecy. AKO MPUNPeMHO POYMLLITE HUje OLpPXaHo, Mpeumsmparbe
ymkbeHMLa Koje he ce foKa3mBaTK, [oKa3a Koju he ce U3BOAUTU 1 MPaBHUX MUTakba O
Kojuma he ce pacnpas/baTi BpLUKM Ce Ha NOYETKY rN1aBHOI NpPeTpeca, HaKOH YBOAHMX
nsnarawa (4. 393). Y Be3n ca Tum, moryhe je fa ONTY>XEHW Y NOTMYHOCTW NPU3HA
HaBOLe ONTY)XHUUE, Aa [LeIMMUYHO NPU3HA CaMO HEKe UMHEHWMLE KOje HaBoAu
TY)XXWnaw, U ga 'y noTnyHOCTH 0crnopasa ONTY>KHULLY.

Y cny4ajy fja OnTy>XeHW Y NOTMNYHOCTY OCropaBa CBe YMHEeHULLE KOje HaBOAM
TY)XWnay, Ha Ty)Xuouy je 3afatak fa UX [OKaKe Ha raBHOM MpeTpecy. Y TOM
cNyyajy ofpeheHe nNpaBHO penieBaHTHE YMHEHWLE MOTY GUTK "n3y3eTe” 13 npeamMeTa
[0Ka3nBama jeIMHO ako Ce Mo MULL/bEeY Cyda pagm O OMNLTENo3HATUM YnHbeHMLama
yumje [oKa3mMBare H1je NOTPEOHO.

AKO OMTY)XXeHN Mpu3Ha fa je YYUHNO KPVMBUYHO AEeN0, Ha rN1aBHOM MpeTpecy
he ce 13BOAMTW CamMO OHW [OKa3W Of, KOjUX 3aBUCK Of/1yKa U BPCTU N MEPU KPUBUYHE
CaHKLUMje 1 AOKa3n of KOjuUX 3aBUCK OLeHa O Ba/IMAHOCTKU npusHaka (4. 350 cT. 3).
Y ToMm cnyyajy, npefcefHNK Beha yBULOM Y CrKCe UCTpare camo NpPoBepuTY Aa in je
npu3sHare y CynpoTHOCTK ca ApYyriM npubas/beHM AOKa3MMa, a/in Ce He 3axTeBa ja
npusHare 6yae 1 NOTKPEN/bEHO APYTUM Jokasuma. MefyTrM, ako je faTo npusHambe

jeavHM nokas, NpeaceAHUK Beha MOXEe HaNOXUTU TYXKUNALLTBY U3BOHetbe f0AaTHUX
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[l0Ka3a Ha rf1iaBHoM npeTtpecy, 6yayhn fja TakBo NMpU3HaHe MOXE CTBOPUTK OCHOBaHY
CYMHY Y HeroBY UCTUHUTOCT.

AKO ONTY)XXeHM ocropaBa HaBofe onTyX6e, npeacegHUK Beha he ra noseatu
[ia Ce M3jaCHM KOju [e0 ONTY>XKHMLE ocropasa 1 yrno3opuTn ra ga he ce Ha rfaBHoM
MpeTpecy N3BOAMUTM CaMO [OKa3W Y BE3N Ca OCMOPEHVM [e/IoM ONTYXKHUUe (4n. 349
CT. 4). CxogHo TOMe, MpeAMeT fAokasuBarba he GUTU CaMO OHe UMHeHMLE Koje
ofbpaHa ocnopasa, O4HOCHO Y MOr/neAy KOjuX CTpaHKe HUCY carfacHe. Y TOM
Cnyyajy, OYXHOCT je npeacefHVKa Beha fAa yBMAOM Yy ChmMce MpoBepu da nun je
npu3Harbe OKPWB/LEHOT Y MOr/edy TUX UMkbeHMUa Yy CYMNpOTHOCTU ca APYrum
[oKasuma, Nprbas/beHUM TOKOM mcTpare. Hu oBfe Ce He 3axTeBa Aja 0Ba carjiacHoOCT
Oyfe "MoTKpensbeHa” APYrUM [OKasvMa, LUTO 3HayM Aa Ce Ha r/1aBHOM MpeTpecy
yonwte Hehe M3BOAWUTU [OKa3W y NOrfedy OBUX YMkeHuua. AKO npeaceHuk seha
YBUAOM Y CMnuce YCTaHOBW [Ja je carfiaCHOCT CTpaHaka CynpoTHa ApYyrM okasvma
nprbaB/beHUM TOKOM WCTpare, Wiv [0 UCTOr 3aK/byyka fofe Ha rnaBHOM MpeTpecy
HaKOH LUTO CTpaHKe M3BeAy [OKase Yy Mornefy ApYrux, CNOPHUX YMkeHuua, HALWTa
ra He crpeyasa [a Ha/ioXu U3BONeHe [oKasa W y Norfegy OBMX, Ha NPBU MOr/es
HECMopHMX YnkeHnLa. OCHOB 3a TaKBO MOCTyNawe MOXe Hahu y ogpefou un. 15 cr.
4 'y unsby "cBecTpaHor pacrnpas/baka nNpegmeTa’, Kao Uy ynaHy 367 cTtaB 2 Tauka 8

MO KOjOj MOXe AaTW Ha/lor CTPaHUM a NpeaioxXun 4OonyHCKe AoKase.
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F'MABA APYTA
OMNWTENO3HATE HAHEHNLIE
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1. YBOAHE HAINMOMEHE

OnwTeno3HaTe UYMHEHWLE CY UMHEHWLE KOje Cy MOo3HaTe WM YCBOjeHe Kao
NCTUHNTE KOZ BENMKOr 6poja /byan. Teopuja nx AehUHULLIE Kao "NPUPOAHE U /byACKe
YMbeHNLE WM (paKTUYKE CUTyauuje U3 MPOLUIOCTM WM cafallkbe, 0 Kojuma je
casHarbe ca 06eneXxxjeMm UCTMHe paLlMpeHo Y LUMpeM Kpyry /byau, 360r HaumHa Ha
KOjU Cy Ce Te UMHbEHMLE OCTBapUIe UM 3601 HauMHa Ha Koju cy ce pacnpoctpne”, 3t
"UMHEHULIE KOje CYy Be/IMKOM OpOojy /byAM Ha LUMPEM WK Y)XKEM MOAPYYjy no3HaTe
W cy Morne 6uTK nosHate”,*° "casHarbe ca 06enexjeM UCTUHE Koje je Y CPeavHI Y
K0jOj Ce BOAM MOCTYNaK paLUMpeHo Yy wwinpeM Kpyry myau”. 3 Ty 6u, npumepa paau,
cnajaie Heke WCTOPUJCKE WM reorpadicke umkbeHuUe, 3HayajHUju NOMUTUYKM
porahaju, NpUPoAHN 3aKOHW N MojaBe, efleMeHTapHe HENorofe Kao LTO Cy noxapw,
ronsase, HeBpeMeHa, reorpaficke YnkbeHuLe, HayyHe YnkbeHuLe 1 T. ¢n. He mopa ce
nocebHO foKa3uBaTu fa pasgabuHa n3mehy beorpaga n Hosor Caga M3HOCK BULLe
og, 30 Km, fa ce yOUCTBO HE MOXe U3BPLUMUTU NyLHEM U3 NIACTUYHON MULLTO/BA, Aa
cy ogpeheHor gaHa oapeheHe ynuue 6une 3aTBOpeHe 360r padoBa, Aa je Cpbuja y
oApeheHom nepuogy buna nog caHkumjama uta,

OnwTeno3Hate UYMHEHWULE HEOMXOAHO je pasMKoBaTW Of  LUMPOKO
pacnpocTpakeHnX MHGopMaumja. YnkweHnua y cMuciy "rnojaBe y CTBapHOCTU” He
MOXE Ce M3jeHaunTn ca MHHOPMaLMjoM Yy cMUcy "06aBeLLTeHOCTN O oapeheHum
nojasamMa’. AKO je Heka WMHQopmaumja LUMPOKO pacrnpocTpaweHa Ha ofpeheHoM
nogpyyjy (LwTo je nocebHO YecTo ycnen cse Beher yTuuaja Meanja), He 3Hauu aa je
TakBa MH(opMaumja U UCTUHUTA, Na fa Ce YOMLWTe MOXe Ha3BaTW UMHEHWLOM.
Mpumepa pagun, LWMPOKO pacrnpocTpareHa uMHpopmaumja ga ce ogpeheHo nuvue y
ofpefleHOM neprofy Hanasuio BaH 3eM/be, HE MOXE Ce CMaTpaTu OMLUTEerno3HaToOM

UMHEHMLOM KOja He 3axTeB Aa/be [oKasuBarbe. OBa MH(opMmaumja cmatpahe ce

319 7. Bacurbesuh /1981/: CucTem KpuBuuHOr npoLecHor npasa CHPJ, CaspemeHa agMUHUCTpaLMje,
Beorpag, 296.

%20 5 Mosnuh /2009/: KomeHTap 3aKoHa 0 NapHYHOM NocTYMKy, Cnyx6enu rnacHuk, beorpaa, 581.
%1 M. WNauh, M. Majuh, C. BemaHckn, A. Tpewtbes /2012/; KoMeHTap 3aKOHWKa O KPUBUYHOM
nocTynky, Cnyx6eHn rnacHuk, beorpag, 249.
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YTBPHEHOM YMHEHNLOM TEK HAKOH LUTO Cy4, YBUAOM Y Macoll Wan Ha APYyrv HaumH
YTBPAMN HEHO MOCTOjake.

Wako ce MNOjMOBM OMWITEMNO3HATUX, OYUTNIEAHUX W HOTOPHUX YMHbEHULA
Hajuyewhe y3Mmajy Kao CUHOHMMW, ca TeopWujcKor acrekTa je Moryhe Hanpasutu
pa3nuky. OYnrnefHo je HeLWTo LWTO je BUA/bUBO Ha MPBKW MOrnes U 6e3 fokasvBara
(NpvmMepa paam Aa je OKpMB/bEHW NMyHONEeTaH, henas, fa uMma nsiase 04uun u ch.), AOK je
OMLUTENO3HATO OHO LUTO je NO3HATO LUMPEM KPYry /byau Ha ogpeheHOM noapydjy
MaKko He Mopa 6WUTK HEenocpegHO BUA/LMBO WM OMWUM/LMBO.*?? HOTOPHO Ce ca Apyre
CTpaHe y3uMa Kao CMHOHMM 1 33 OYMI/IeHO 1 3a ONLLITeno3HaTo.*?® Ca npakTuyHor
acrekra oBa pa3/iMka Hema Heku Behu 3Hauaj, Umajyhu y BuAy Aa ce HewTo LWITO je
"ounrnegHo” No NPUPOAN CTBapy He JoKasyje a caMnm TUM [aje My ce UCTU TPpeTMaH
Kao ¥ OrLTeno3HaTom.

N npe goHowerba 3KIM/2011 Koju n3pnunto npeasvha fa ce onwiTenosHare
YnMtbeHUUe He pokasyjy (un. 83 cT. 3), Teopuja je jeAHOrnacHo cCTajasia Ha
CTaHOBMLUTY [a OBe UMheHWLe He Tpeba AoKasvBaTW, ain y Be3n ca TUM OjMOM
MHOra nuTaka OCTajy OTBOpeHa. LLiTa ce cmarpa onwTeno3HaToMm YmkbeHnuom? Ko
npouewyje fa v je ped O OMLITeno3HaToj YuMkeHUUn? Ha Koju HauumH ce OHe
y31Majy y 003vp NpUIMKOM LOHOLLEeHa oanyke? [la v je cTpaHKama 403BOSbeHO fa
TBPAe Aa Ce He pafu O ONWTENno3HaToj YikbeHUUn? [la v je 403BO/bEHO A0KA3MBaHEe
CYNPOTHOI Of, OHOra LUTa Ce cMaTpa OnwTeno3HaTUM? Pasnnumntin Mogenn noctyrnka
[ajy pa3nMynTe OAroBOpPe Ha OBa MWTawa, a Pas/MKyjy Ce M HauMHW Ha Koju ce
OMLUTENO3HaTE YMHbEeHULE YHOCE Y UMeHWYHY rpafy. [okasHa [oMuHauumja cyga
nofpasymeBa W HeroBy CnoboAHY NpoLeHy y nornedy Tora Koje he ce YnkbeHuue

[0Ka3MBaTU N KOjUM [JOKAa3HUM CPeACTBMMA, a CaMiM TUM W AUCKPELMOHY MPOLeHY

322 . . .
Ha 0B0j pasnuuy npeu je nHcuctupao T. Bacuibesuh, a kacHuje 1 Mpy6ay npuxeaTa 0By nogeny
ofpehyjyhu ouunrnefHe YnbeHNLE Kao OHE KO KOjUX "Cy[ 1 CBAKO ApYru ca CBOjuM YynunmMa 6e3
n3soherba creumjanHor 4okasa ca CUrypHoLuhy cam MOXe YBepuUTH fia 1 CTOje 1 Kako CToje”, JoK Cy
OMLUTEMNO3HAaTE YMHEHMLIE OHE O KOjUMa je "ca3Harbe ca 06enexjeM UCTUHE paLlnpeHo Y LIMPEM Kpyry
mwyan”. M. Tpy6ay /2004/: KpuBMYHO NPOLIECHO NPaBo- YBOA 1 onwiTw feo, Il nzgare, Cny6eHn
rnacHuk, beorpag, 276.
%23 Tako ce y PeUHIKy CPMICKOT je3uKa HOTOPHO Y CMUCTY MMeHMLIE 06jaLlibaBa Kao CBAKOM 3HaHO,
OMLUITEN03HAaTO, JOK Ce HOTOPHO Y CMMCAY Npwuaora objallaea Kao ounrnegHo. Bugn: M. ByjaHuh
/2007/: PeuHuk cpnckor jesuka, MaTtuua Cpncka, Hoeu Cap, 968.
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TOra KoOje Cy uMmeHuUUe "OnwiTeno3Hate” M Kao TakBe He 3axTeBajy MoCe6HO
[OKa3nBame.

Y aHrnoCakCOHCKOj fTepaTypy je MuTakwy OMWTENO3HATUX YMHbeHMLA
noceeheHo MHOro BULLE MaXHE U HUXOBO "yHOLUEHE” Y MOCTYNaK peryiucaHo je
MOCEOHUM MHCTUTYTOM (POPMa/IHOI MpuMarba Ha 3Hake WM CY[CKe KOHcTaTauuje
(Judicial Notice).*** Pey je 0 HaunHy (M CpeAcTBY) MyTeM KOT cyf y3uma oapeheHy
YMHEHNLLY Kao [oKa3aHy 1 noctojehy n 6e3 nssohema gokasa. Cyamja npe NopoTHoOr
cyhewa, Ha Npeasor jeaHe oA CTpaHaka M HaKOH cacnyluara Apyre ctpaHe, usfsaja
YMHEHMLIE KOje ce cMmaTpajy OMwITeno3HaTUM W Koje NnopoTa, 1 6e3 [oKasnBarba,
Tpeba fa vMa Yy BuAy NPUIMKOM Of/lyumBarba. lMpumepa pagn, TyXunay MOXe
npessioknTK ga ce npe cyhewa, a Ha OCHOBY 3BaHMYHUX METEPOIOLLIKMX U3BELLTaja,
Kao OnLUTerno3HaTa 4YukbeHMLUa KoHcTaTyje fa je 28 centemb6bpa 2012. roguvHe y
MwuHeanonmcy 6uno cyH4yaHO U 6e3 nagasuHa. KOHCTaTOBatbe TakBe UMHEHULLE
ayTOMaTCKM My OnakliaBa TepeT AoKas3uBaka Aa je KPUTUYHOM MpuInkom 6una
fo6bpa BMA/LMBOCT. pe Hero WwTo AoHece OANyKy, cyauja he cacnywatn n gpyry
cTpaHy (oabpaHy) Koja npumepa pagy MOXe TBPAWUTM da CY HaBeAeHW W3BELLTaju
HeroysaaHu, Aa je nyT 610 KNM3aB YNPKOC TOMe LUTO HWUje 6WUN0 Kuwe u T. cf., a
KOHa4Hy O4/1yKy O (hOpMa/lHOM NprMakby Ha 3Hae 0B YMHEHULIE LOHOCK Cyauja.
AKO cyavja Hahe pga ce pagu O OMLWTENO3HATO] YWHEHMUM, nucmeHo he je
KOHCTaToBaTV M 06aBecTUTK MOPOTY Aa Ce Ta YMkeHUUa Hehe gokasmeatu, a fa je
Tpeba MMaTn y BUAY MPUIMKOM [OHOLLEHA OAJ/yKe. Ha Taj HauMH 0Baj UHCTUTYT
NpeBacxo4HO [OMPUHOCK LUM/bEBMMA ePUKACHOCTM MOCTYMKa jep Ce YMkbeHule 3a
Koje ce yTBpAM Aa UCNyHaBjy YCN0Be Aa Ce cMaTpajy OnwTeno3HaTuM U3y3nmvajy us3
cthepe AOKa3MBaka, a came Mo cebu MMajy [JOKa3HWU 3Hauaj- Kao UMHEeHULE NHANLNje
CNy)e AOKasvBawy APYrnX MNpPaBHO PefieBaHTHUX UWMHEHULA. Y TOM CMUCNY Ce
NCTUYe:

"Hajmarbe cy aBa pasnora 360r Kojux Tpeba umaTty JOKTPUHY (hopMasiHOr npujeMa Ha
3Harbe. Ha npBom MecTy OHa ybp3aBa pacrpasy y MHOTMM ciyyajesuma. MHoro 6u ce
BpemMeHa M3ryomno yKonmko 61 cBaka YMkbeHMUA Koja Huje npusHata 6una npegmert
[OKasmBama, WTO 61 Yy MHOrMM Cy4yajeBuma Gu1o CKyno munm 6m 6mno Tewko Aa ce

%4 OBaj MHCTUTYT Ce y HalLOj NMTepaTypy MOMUME CaMO Y KOHTEKCTY MefyHapoAHUX KPUBMUHNX
TpnbyHana 1 NpeBoaM ce Kao "opMasHO NpuMMatke Ha 3Hake”. byKBasiaH NPeBOf, eHIIeCKe CUHTarme
61 rnacvo cyacka KoHcTaTaumja. Y pagy ce UCTOBPEMEHO CYXXMMO ca 06a TepMUHa.

164



npubase AoKasu. [pyro, 0Ba AOKTPUHA MMa TEHAEHUMjY Aa AoBeae 40 YHU(OPMHOCTY

OA/lyKa N0 YMHEHUYHUM NTatbMMa Kof Kojux 61 mMorno aa aohe 0 KOHTPaAMKTOPHUX

YMHEHMYHUX Hanasa.”*?

OBa [oOKTpuHa npuxsBaheHa je M 0f cTpaHe MelyHapOLHUX KPUBUYHUX
TpubyHana 3a 6uBly Jyrocnasujy n PyaHny, Kao U of cTpaHe MehyHapogHor
KpusuyHor cyga. lMpaemna noctynka u pokasveawa MKT-a perynuwy MHCTUTYT
(hopmasiHor npumarba Ha 3Hare (Judicial Notice) npeasuhajyhu fa "npetpecHo Behe
Hehe TpPaXXnTn [OKa3MBake OMLITENO3HATUX UMHeHMLA, Hero he uX (HopMaHO
NPUMUTK Ha 3Hare” (Npasuno 94 A).

HakoH HeKonMko "ypreHumja’ of cTpaHe YH-a M [pyrux peneBaHTHUX
MefyHapoAHUX YMHMOUA Aa ce nocTynuu npef TpubyHanvma yop3ajy 1 3aBpLue y
ofpefieHOM pOKy, NprYMeHa 0Be [LOKTPUHEe je AoXuBena "KynMuHauunjy” nmajyhu y
BUAY Aa je HOMe OTK/OHeHa noTpeba 3a [JOKasnBareM MHOrMX npobneMaTnyHuX
ymrbeHnua. lMpakca TpubyHana Hajoos/bu je nokasares/b MOryhHoCTW 3n0ynoTpebe

0BOI' UHCTUTYTa KU Camor nojma HOTOPHOCTW.

5 Cross & Tapper /1995/: On Evidence, V1! edition, London, p. 78.
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2. POPMAJIHO NMPNUMAHE HA SHAHE ONMWITEMNO3SHATX
UMIHEHWUA Y AHTTTTOCAKCOHCKOM TNPABY

dopmasHO NpuMarbe Ha 3Hamwe MM cyfcka KoHcTaTaumja (Judicial Notice)
3Haun pa he cyq ofpeheHy umkbeHULy Yy3eTu Kao yTBpheHy n 6e3 [oKasuBara 0f,
CTpaHe CTpaHKe Koja 64 6una AyxHa fa je 4okasyje no pefoBHOM TOKy cTeapu.>?
OCHOBHa CBpXa 0BOI MHCTUTYTa je fa ce NocTynaK ybp3a v yunHu emkacHujum.’

JefaH of HajnosHaTUjUX cnydajeBa NpumeHe oBor MHcTUTYTa y CAL-y 6uno
je cyhewe 3a youcteo Hady ApmctpyHry (Duff Armstrong), kora je 3acTynao
oyayhu npeacegHnk CAl-a Abpaxam JIMHKOMH. HakoH WTO je TyXunal, Npesioxumo
CBefOKe Koju he CBeAOUMTM Y MPUIOT YMHEHULIE [a je KPUTUYHE BeYepy BUA/bUBOCT
6vna gobpa 1 Aa je ONTY)KeHW MOrao ga BMAM XPTBY Ha MeCEeUYMHW, bGpaHunal je
3axTeBa0 Of Cyfa f[a KOHCTaTyje Kao OMITerno3HaTy UuMkteHuuy Aa je KpUTUYHe
Beuepu 6mno obnavyHo, fa Huje 6UI0 MeceunHe 1 aa je BUA/LUBOCT 6una cnaba. Kao
[0Ka3 je MOHYAMO Mpumepak 3BaHWYHOI METEPOJIOLIKOr M3BellTaja LWTOo je cyaunja
NPMXBaTMO Kao M3BOP uYMja Ce MOYy34aHOCT He MOXe [AOBOAUTM Y MUTake.
dopmasHUM NpUMarbeM Ha 3Hakbe 0BE UMHEeHULIE TYXKMOLY je 6110 oHemoryheHo aa
npes NOpoToM Jokasyje "fo6py BUA/BMBOCT KPUTUUHE Bevepu” a cryyaj je 3aBpLueH

[loHOLLIekeM ocnobahajyhe npecyae.

36 5 1. Wigmore /1940/: Evidence, 3d ed. Little, Brown and Company, 416-17, J. B. Thayer /1890/:
’Judicial Notice and the Law of Evidence’’, Harvard Law Review, Vol. 3, No. 7, 285-312. Tako ny
ofnykama: Garner v. Loisiana, 368 U.S.157, 194-196, 1961; United States v. Aluminium Co. of
America, 148 F.2d 416, 446 (2d Cir. 1945; State v. Duranleau, 99 N.H. 30, 104 A2d 519, 1954.

%27 Bepyje ce fa je pey 0 jeHOj 0/ HajcTapujuX JOKTPUHA aHI IOCAKCOHCKOT MpaBa, Yuju ce "Temerbu”
Hanase y natnHckum uspekama n3 X111 Beka: manifesta non indigent probatione (0HO LITO Ce 3Ha He
Mopa ce Aoka3uaTu) u non refert quid notum sit judici, s notum non sit in forma judici (HWje BaXXHO
LUTa je MO3HATO CyfMjaMa ako TO Huje MO3HATO Y CYACKOj thopmm). Kao nnycTpaumja ce HaBoau Cnyuaj
13 1302 rogmHe (Botton v. Wilton, 1302, YB 30 & 31 Edw | (RS)). Buau: J. B. Thayer /1890/: 285-
312. Llepemun beHTam je noyeTkoMm XIX Beka roBOPMO O OBOM MHCTUTYTY MaKO He NOJ OBMM Ha3MBOM.
"Kaga ce pagum 0 cTBapMMa Koje Cy HOTOPHO UCTUHWTE, TakBe YukbeHKLe he ce foKa3mBaTh CaMo ako
MX CYNpOTHA CTpaHa Hervpa u 3axTeBa bMX0BO [JoKasvsame.” J. Bentham /1827/: Rationale of Judicial
Evidence in >’ The Works of Jeremy Bentham’’, pp. 276-278; TepmuH Judicial notice ce npsu nyT
nomutbe 1824 rogvHe, rae HacnoB jeHOr Nornaesba HocK Hasue "TuTarba Koja ce CYACKU KOHCTaTyjy"
(mattersjudicialy noticed) Starkie, A Practical Treatise of the Law of Evidence, 1824, HaBefieHO
npema: G. D. Nokes /1958/: “The Limits of Judicial Notice’ 74 Law Quarterly Review, P. 61.

8 O oBOM cryuajy onLwMpHKje Ha:

http://www.archive.org/stream/lincol nsdefenseo00grid/lincol nsdefenseo00grid_djvu.txt
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NHCTUTYT popmasiHOr mpumarba Ha 3Hawe Tpeba pasmartpaty npe csera y
KOHTEKCTY camor MopoTHOr cyhewa. EBPOKOHTMHEHTa/IHM nocmartpay 6u ofmax
NOCTaBMO /IOFMYHO MUTake 4YeMy yonwiTe "hopmanHo KoHcTatoBatw” ga je OAHK
noys3aaHo [OKa3HO CPeACTBO, Aa je y ofpeheHOM nepuogy 61Mno BaHpeAHO CTake, Aa
Ce KOKauH cmatpa OrojHOM ApOrom, Aa je NULITO/b BaTPEHO OpYXKje, Aa je oapeheHa
ynuua newlayka 3oHa, fa pasgabuHa nsmely gsa rpaga nsHocu 68 KM 1 T. cn., Kafa je
CyAMju TO CBakKakO MO3HATO WAW MaK MOXE /lako YTBPAMTM U MUMO [OKAa3HOT
noctynka. MehyTum, To WITO cyauja 3Ha WAX laKO MOXe fJa MpoBepy YBUAOM Y
reorpad)cke mare, eHUMK/IONeANje UM 3BaHUYHE N3BELLTaje, CAaCBUM je MpPeneBaHTHO
y CUCTEMY Y KOME O KpUBULM O4JTydyje nopoTa.

Mako cy Hayena YCMeHOCTM M HernocpefHOCTM 0fpa3 CBakor MOAepHor
KPVBMYHOT MOCTYNKa, Y MOPOTHOM MOZe/y Cy 0Ba Hayena foCnefHuje cnpoBejeHa v
TO He caMO Yy CMUC/Y [a Ce He npuxBaTajy UCKasu CBefOKa [aTu Y paHujuMm (hazama
noctynka, Beh u y cmucny fa CBaku [oOKas3, Ma W marepujaniHu, mopa 6utu
MOTKPENn/beH YCMEeHUM CBefouereM. [JOK 61 y Hawem npaBy foka3 6uo pesyntar
OHK aHanm3e nnm mM3BeLwlTaj nonvumje aa cy Kog OKPUB/LEHOT MpoHafneHe yKpageHe
CTBapw, Ha NOPOTHOM Cyfery Ce 1 0BU [JOKa3n N3BOAE UCMIUTUBAaHEM CBeLOKa. Tako
npumepa pagu, ako ce Tyxunay ocnawa Ha OHK aHannsy, weH pesyntar ce
yBpLUTaBa Y AOKa3HW MaTepujasi Kpo3 UCMUTMBAKE CBeAoKa (Hajuellhe nuua Koje je
BPLUXMIO aHanu3y) 1 Koju he cBEAOUMTN O HAUMHY Ha KOju je AOLNO A0 maTepujana,
MOryhHOCTM rpewaka n 1. cfl. Jok 61 y Hallem npasy NMULITO/b U3 KOTa je N3BPLUEHO
ybuctso cam Mo cebu npefcTaB/ba0 [oKa3, Mpej MopotoM 6WM HEeonxogHo 6wmo
YHaKpCHO MCNUTaTK Monuuajua Koju je aowao Ao nuwtosba. Kako 6w ce apyroj
CTpaHW Yy HaBefeHUM cfy4vajeBUMa OHeMoryhusio fga npej nopoTtom ocnopasa
noysgaHoct HK aHanmnse Kao cpefcTsa 3a YTBphMBarbe OUMHCTBA, CyAunja MOXe npe
camor cyheta KoHCTatoBaTu fa je AHK aHanM3a noysgaHO [OKasHO CPefcTBo.
Mopen TOra, y Hawem npaBy CyAmja CBakako Hehe Mo3MBaTW CBeAOKe Kako 6w
yTBphMBao peummo ga pasgabuHa nsmehy Hosor Caga v beorpaga nsHocu 69 Km
nnn pa je 07.08.2012 CyHue m3awsio y 5 yacoea U 42 MUHYTa jep OBE YMHEHULE
MOXe caM fia YTBPAM YBMAOM Y reorpadcke mane, MeTeposioLLKe 13BewwTaje 1 cn. 3a

pa3NNKy of] Tora NMopoTHO Cyhere 61 3aXTeBano Of CTpaHaKa U [0Ka3MBakbe OBUX
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UMHEHMLA aKO MX CyAuja NPEeTXOLHO He KOHCTaTyje U 06aBecTu MOPOTHUKE Ja KX
MMajy y BUAY NPUINKOM O4/Ty4MBatsa.

dopmanHO npumarbe Ha 3Hawe UM cyfacka KoHcTtaTaumja (Judicial Notice)
perynucaHo je y CAL-y, EHrneckoj, Ayctpamuju n KaHagn®?® Ha civuaH HauuH, no
y3opy Ha ®PefepanHa npasuna gokasmeawa CAL-a. Mo npasuny 201 6, mory ce
(hopMasiHO MPUMUTK Ha 3HaHE YMHEHNMLE KOje HUCY NpeaMeT pasyMHOr crnopa nog,
YC/I0BOM [1a je pey 0 YMtbeHULama Koje cy: a) oniTeno3HaTe Ha Noapyyjy y OKBMpYy
TepuTopujasiHe Hag/1eXXHOCTK cyda (da je y Majamujy Tonnunje Hero y MuHecotu, aa
ce YHusep3uteT Konymbuja Hanasn y Hbyjopky, ga je "nigger” norpgaH HasvB 3a
Apo-amepuKaHLe 1 T. €1.) uam 6) NoTUYy U3 U3BOpa 4Ymja Ce Ta4YHOCT He MOXKe

OCHOBAHO J0BOAUTM Y NUTatbe (Mana, KaneHgapa, jaBHux ucnpasa u T. cn.). >

2.1. Tojam onwITeno3HaTUX YHEHMLA

OnwiTenosHaTe UYMkbEHULE CY UYMbeHMLe Wan porahajy Koje cy rnosHate u
YCBOjEHe Kao UCTMHUTE Kof BeNnKor 6poja rbyan. CTapuja aHriocakCoOHCKa npakca je
cmaTpana fa ce MOXe paguTh camo O YMkbeHMLaMa Koje Cy YHUBEP3alHO Mo3Hate
CBUM pa3ymHMM ocobama ann je 0Baj Mojam KacHuWje OrpaHunyeH, na je 4OBO/bHO Aa Cy
UMHbEHMLE ONLUTENO3HaTe Y OKBUPY TepuUTOopujasiHe Haf/IeXXHOCTU cyda. Tako cy
npumMepa pagy KOHCTATOBaHe Kao OMLWUTEro3HaTe 4YukbeHuLe Koje ce OAHOCe Ha
nokaumjy n 6poj nabosa y ofpefeHOM MecCTy, NoKauuja ynuua y rpagy, mana nyresa
oApeheHor nofapyuja, HEroB eTHUYKM cacTas, NpoceyHa LieHa oapeheHor Bo3una, fa
je ogpeheHa ynmua NocNOBHM LEHTap, [a Cy uurapeTte ckyn/be y MaHTM60y Hero y
OHTapujy, ga je ogpeheHy pas3ga/buHy Hemoryhe npehu Konmma 3a ogpeheHo Bpeme,
[a je caumapa onacHO M CMPTOHOCHO OpYyXje, Aa ce oapeheHa cyncTaHua cmatpa
OMojHOM [Jporom Yy cmucny ogpeheHux knacugukaumnja, fa MOpMOHCKa LpKBa

noapXxaea Monuramujy, Aa je KokauH [epvBaT OU/bKe KOKe, a fa Cy XepouH U

29 Byam u Evidence Bill of Commonwelth, 1987 1 Canada Evidence Act, 1985.

330 Mpema npasuny 201 6: "A judicially noticed fact must be one not subject to reasonable dispute in
that it is either (1) generally known within the territorial jurisdiction of the trial court or (2) capable of
accurate and ready determination by resort to sources whose accuracy cannot reasonably be
questioned." Buawn: Federal Rules of Evidence, gocTynHo Ha:
http://www.uscourts.gov/uscourts/Rul esA ndPolicies/rules/2010%20Rul es/ Evidence. pdf
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Mopujym [epuBatu Onujyma, fAa ONWUjym HWje KOMepuujasiHuM Mpou3Bod, Aa ce
wehep KOPUCTM Yy pas/imumTe CBPXE, Ha CaMO Yy WCXpaHu, fa je uAeHTu(uKauuja
nyTeM OTMCaKa MPCTWUjy jefaH Of Hajnoy3gaHujux HauvHa naeHTUUKaumje, fa je
Okcopa YHUBep3nuTeT 06pa3oBHa YCTaHOBa, Aa NOCTOju MOryhHOCT Aa pa3rneqHuLly
npoumta M HeKO KOMe Huje ynyheHa, Aa ce KOMMjyTepcku (ajioBu Mory
PEKOHCTPYMCATK Ca XapA A1CKa YaK Mako cy obpurcaHu ca KoMnjyTtepa UTa.

[Mojam onwTeno3HaTor je MpPOMeH/bMBa KaTeropuja, 3aBUCHA Of MecCTa,
BPeMeHa, CTerneHa 3Hara, pasBoja Hayke M OnwTe MHPOPMUCAHOCTN Ha ofpeheHOM
MoApyyYjy. Y aHr/10CaKCOHCKOj NUTEPaTypU je [0CTa yKa3nBaHO Ha PelaTUBHOCT OBOT
nojma Te [ia YMkbeHMnLa Koja je cMaTpaHa OrMLTeno3HaToM Yy jefJHOM NpeaMeTy MOXe
noctat npeaMeT crnopa y HEeKOM ApYrom BpeMeHy, Ha [pYyroM MecTy WAW nog
apyraumjum okonHoctuma.**' Mnyctpaumje pagu, BpxosHu cyg CAQ-a je 1900.
roguHe KOHCTAaToOBao fa "[OK [yBaHCKM AMM oppefeHMM ocobama 3aucta MOXKe
LUTETUTW, HEroBa LUMPOKa YyroTpeba LIMPOM CBeTa 3HayajaH je [0Ka3 Herose
HeLKo4/bMBOCTU. CTOra ce Lurapete He MOy TPeTUPaTH Kao 3apaXXeHO Meco, TPy/o
Bohe M OCTa/M MPOM3BOAY OUMIMIEAHO LUTETHW MO 3/paB/be CTAHOBHMLLITBA.">?
TpugeceTnux rofnHa nNpoLUIOr BeKa CY/ je 046M0 3aXTeB TYXXEHOr [a Ce KOHCTaryje
HayyHa 4YMkbeHMUA Ja [eTe Mopa MMatu KpBHY Tpyny jef4HOr Of poauTesba Mof
0bpasnoxereM Aa "MofepHa MeAuLMHA jOL YBEK He MpuxBaTa OBY YMHEHMLY Kao
HeoCnopuBy, jep MeAuLMHCKa HayKa Huje HelBOCMUC/IEHO NOTBpAKIa fa AeTe Mopa
HacnefMTV KPBHY Tpyny jeaHor of poauTersa”’.>*® Y cosjeTckoj nuTepaTypu je
npumMepa pagu UCTULAHO Aa HMje JOMYLITEHO fa Ce Ha CYAY WM Y UCTpasun [oKasyjy
HOTOPHE YMHeHWLE, a Kao npuMep je HaBoheHa HeMoryhHocT "AoKasuBaTu
PasyMHOCT  KanuTa/IMCTUYKOr  cUCTeMa U Herosor  npeumyhctBa  Hap

coLMjaNMCTNYKUM cucTemom.” >

%1 0 tome: E. M. Morgan /1944/: "Judicial notice", Harvard Law Review, Vol .57/No.3, 269-294, A. J.
Keefe, W. B. Landis, Jr., R. B. Shaad /1950/: "Sense and Nonsense About Judicial Notice", Sanford
Law Review Vol. 2, 664- 690, G. D. Nokes /1958/: "The Limits of Judicial Notice", The Law Quarterly
Review, Vol. 74, C. Onstott /2007/: *’Judicial Notice and the Law’s Scientific Search for Truth’’, Akron
Law Review, n. 40, 465-491.

%2 Austin v. Tenn., 179 U.S. 343, 345 (1900)., HaseaeHo npema: C. Onstott /2007/: 467.

3 State v. Damm (62 S.D.123, 252 N.W.7), 1933, HaBefeHo npema: C. Onstott /2007/: 468.

3% AL J. BUmHcKm /1948/: Teopuja Cyackux foKasa y coBjeTCKOM npasy, HayuHa krbura, beorpag,
164.
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Takofje je yKasvBaHO Ha TO fJa MOCTOjU OMAacHOCT fJa Ce OBa [JOKTPUHa
3710ynoTpe6y Ha pa3He HauWHe, Te fa OBaj MHCTUTYT MOCTaHe CaMO W3rOBOp 3a
HeornpaBaaHo ckpahuBarbe MOCTYMKa U Hen3Bohere peneBaHTHUX Aokasa.>® Buno je
NpYMepa Ja Cy/ Kao OMLUTENO3HAaTy UWEHWLY KOHCTaTyje fAa "pacHu MOTVBM
HUKaga HUCY o4 yTuuaja Ha oanyky">°
ocTanux”, He 61 M Ce TUMe OnpaBAana pacHa cerperaumja y CAZ-y unv anapxejg y
JyHoj Adpuum!®’
OrpaHU4eHoM 06UMY 1 ca BEIMKOM fJ030M OMpesa.

, NN pa je "6ena paca cynepuopHuja of

Crora ce y aHr10CakCOHCKOj Mpakcy 0Baj MHCTUTYT KOPUCTU Y

2.2.YCnoB pa3yMHe HeoCrnopuBoCTHr

Mopen 3axTeBa [a je YMbeHULa OMLUTeNno3HaTa, ApYr YCNoB KOoju ce 3axTeBa
3a HEHO KOHCTAaTOBake je pasyMHa HeoCrNOpMBOCT UWtbeHULE, Aa YMHeHULA Huje
npeaMeT pasymMHOr ocriopaBarba (not subject to reasonable dispute).*® Tymauetbe
OBOI KpuTepujyma Hamehe nuTawe fa /M YMeHUUA Mopa OMTW HecnopHa Mehy
CTpaHKama fa 6u ce (hOpMasHO NPUMMUIA Ha 3HaHe, OAHOCHO fa /I KpUTEpUjym
pasyMHe HeOCnopuMBOCTU MoApasyMeBa fa je Ta uYukbeHuua UM Mefly cTpaHkama
HecropHa ¥ pga nm je Moryhe [okasuBarbe CYNPOTHOrN OAHOCHO OCMOpaBaHe
UMHEHMLA KOje CYy KOHCTaTOBaHe Kao onwuTeno3HaTe. HaBefeHa nuTakba 6una cy

npeameT BeNIMKUX AWUCKYCWja Yy aHr10aMepuykoj Teopuju. Y TOM CMUCNY je U AaH-

%5 E. M. Morgan /1944/: 292. EHrnecku ayTtopu 3yKepmaH n PobepTc Takohje yno3opasajy Ha Moryhe
3noynoTtpebe 0BOr MHCTUTYTa KOju NOCTaje caMoO M3roBOP 3a HeonpaBAaHO CKpahumBare NOCTYMKa W
Hen3Bohere peneBaHTHUX foKasa. P. Roberts, R. Zuckerman /2010/: Criminal Evidence, 2™ ed.,
Oxford University Press, 171.

%6 R. v. Wilson (1996), 107 C.C.C. (3d) 86, 47 C.R.(4th) 61 at p. 70, 29 O.R. (3d) 97 (C.A.), HaBeeHO
npema: D. M. Paciocco /1998/: *’Judicial Notice in Criminal Cases: Potential and Pitfalls’’, Criminal
Law Quaretly, n. 40, 37.

%7 A. L. Higginbotham, F. L. Higginbotham, S. S. Ngcobo /1990/: *’De Jure Housing Segregation in
the United States and South Africa: The Difficult Pursuit for Racial Justice’’, University of Illinois Law
Review, 763, HaBeaeHo npema: D. M. Paciocco /1998/: 46.

38 depepanta npasnna gokasmsara CAJl-a y Tom cmucny npeasuhajy: “A judicially noticed fact must
be one not subject to reasonable dispute in that it is either (1) generally known within the territorial
jurisdiction of the trial court or (2) capable of accurate and ready determination by resort to sources
whose accuracy cannot reasonably be questioned." (Mpasuno 201 6).

170



flaHac akTyenHa T3B. MopraH-BurmopoBa fAunema, NoctaB/beHa Mpe BULLE 0f CTO
rofMHa, Koja joLLl yBeK HeMa AetmHUTMBaH ogrosop. 3

Mo jeAHOM MWLL/bery Koje cy 3acTynanu Burmop u Tajep,>* uumenuua
yoniiTe He Mopa 6UTK HecrnopHa Mehy cTpaHkama fa 6u ce hopManHO NpUMKIa Ha
3Hatbe. KOHCTaTOBaHe 4MHeHULE MMajy camo AejcTBO 000pMBMX MPETMOCTaBKM a
CTpaHa Kojoj OHe He iy Yy MpUior MMa npaeo fa Ha cyfery Aokasyje cynpotHo.>*
OBO rfieguiTe Mosasu Of NOCTaBKe Aa je CBpPXa OBOr MHCTUTYTA fa ce cayysajy
BpeMe M TPOLUKOBM KO AOKasmBara OHUX UMHbeHMLA KOje CYy HajBepoBaTHUje
NCTUHWUTE, aN Aa NPaBMYHOCT Haslae fa Ce CTpaHUM Koja TBPAW CYNpPOTHO Mopa
OCTaBUTW MOryhHOCT [a [OKa3yje CBOje TBPAte OCnopaBateM KOHCTATOBAHWMX
ymrbeHnua. CBoje CTaHOBMLUTE ayToOpU aprymMeHTyjy TMMe f[a je CBaka UMkeHuua
NOTEHUMjaSIHO CropHa 1 Aa He MOCToje YMHeHWLE JaTe jeHOM 3a cBarfa Koje ce He
mory ocnopasati. CBOjeBPEMEHO CY Ce OMWTENo3HaTUM U Pa3yMHO HeoCnopuvBUM
cMmaTpasie U 4YMkbeHWUUe fa je 3em/ba paBHa Mo4a, fa Cy BewTuue U 6GaBrbere
BpaLl6viHama Be/lMKa OMacHOCT 3a 3ajeHULLy LITO NOoTBphyje Aa OHO WTO je TPEHYTHO
OMLITENO3HATO M pPasyMHO HeoCropuBO yorwiTe He Mopa 6uTu uctuHuto. Crtora ce
CTpaHUM Koja TBpAW [a TakBe YMHEHMLE He MOoCToje, Mopa Ce OCTaBUTU MOryhHOCT

f1a flokasyje cynpoTHo.3*?

9 YyseHun amepunukm npotecopu 1 yTemMerbiBaum AokasHor npasa EgmyHa Moprad (Edmund M.
Morgan) u LloH Burmop (John Henry Wigmore) 3acTynanu cy pa3nMumTe CTaBOBE M0 OBOM MUTakby
yemy ¥ nonynapu3osaH Hasme "MopraH- Burmoposa aunema”’ (Morgan-Wigmore Controversy) ayryje
cBoje noctojare. O Tome: McNaughton /1961/: Judicial Notice- Excerpts Relating to the Morgan-
Wigmore Controversy, 14 Vand. L. Rev., 779-792.

%0 3. B. Thayer /1898/: A Preliminary Treatise on Evidence at the Common Law, pp. 308-9., J.
Wigmore /1940/ Evidence, 3d ed., 421. VcTo rneguwTe 3actynanu cy u: J.E. Tracy, Handbook of the
Law of Evidence, Prentice-Hall, 1952; K.C. Davis, /1955/: Judicial Notice, Columbia Law Review n.
55, 945- 984, a OHO je NpuxBaTaHO M Yy MHOMMM OAJlyKamMa AOHETUM npe ycBajaka PepepaniHmx
npaeuna gokasveawa. (Timson v. Manufactureres Coal & Coke Co., (1909) Armstrong v. Jones,
(1945), Ohio Bell Tel. Co. v. Public Utilities Comm’n, (1937), L. Hand J u United States v. Aluminium
Co. of America, (2d Cir. 1945) ntg.)

1y npunor csor cTasa Burmop Hasoau cnyuaj (La Rue v. Kansas Mutual Life Insurance Co 68 Kan.
539, 75 Pac.494, 1904) y KoMme je Ty)Xunau, TY>KMo ocurypasajyhe ApyLITBO 3a HakHagy LiTeTe 360r
CMPTY CMHA KOjU je Kao BOjHWK 61O cTalMoHMpaH Ha ocTpey Makao. Mpob6niem je 61o Taj WITO nonmca
OCurypara Huje NoKpuBasa BOjHO Ocurypare y Ciyyajy paTHor cTarba. Cyj je caMmo KOHCTaToBao
UMHEHMLY A je HaKOH Nnpunajaka o cTpaHe dununuHa Ha ocTpey Makao, rae je ocurypaHvk 6uo
cTauuoHupaH y nepuogy oz 1989 no 1902, Bnafano CTakbe HECUTYPHOCTU KOja Ce MOXe YrNopeanTy ca
paTHUM cTatbeM. KOHCTaToBarbeM 0BE UMHbeHULE CYf je 04010 Ty)XK6eHN 3aXTeB He 0CTaB/bajyhu
Ty>xuoLy MoryhHocT fa fokasyje aa je 1900 roguHe y Bpeme CMpPTU OCUTypaHvKka Ha TOM OCTpBY 610
MVPHO 1 pefoBHO cTame. J. Wigmore /1940/: 2559.

2 3. Wigmore /1940/: 2567.
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OCHOBHM Mpo6neM Ko OBOr CTaHOBMLUTA je Y TOME LUTO HeroBa npumeHa
(hakTnuKkn npebauyje TepeT AOKas3MBara. AKO Ce€ KOHCTaTOBaHUM YMkeHMLaMa Aa
CBOJCTBO MPETMNOCTaBKW, TO 3HayM fa CTpaHa KO0jOj OHe He uay Yy npuaor uma
MOryhHOCT fa UX 0crnopasa, ai UCTOBPEMEHO 3HauYM [a Ce Ha kY npebauyje Tepet
[OKa3MBama, LITO je Mpo6MemMaTUyHO Yy KPMBMYHOM MOCTYNKY. [pumepa pagu,
TY)XUOLY je Y MHTepecy Aa AoKaxe Aa ofpefheHor gaHa Huje 6uno nagasnHa n aa je
BUA/bMBOCT 61na fgobpa Na 'y TOM UMby, YNPKOC NPOTUB/LEHRY 0A6paHe, Npeanoxu
[la Ce KOHCTaTyjy MeTeposiolwKM mn3BewTaju. AKO Cyf YCBOjU 0Baj 3axXTeB, TepeT
[OKa3nBama ce (hakTMUKKM npebauyje Ha oabpaHy, Koja npef nopoTom Tpeba fa
AOKasyje Aa MeTeposoWKN M3BELITAjU HUCY NOY3faHu, Aa je KPUTUYHOM NPUIMKOM
nagana Kuwa n cn. 360r Tora ce M UCTMYe Aa 61 M3jefHavaBatbe KOHCTaTOBaHUX
UMkbeHMLA ca 060pMBMM MpeTnocTaBKamMa OTBOPWIO HOBY [MaHAOPUHY KyTWjy W
HaMeTHyno 6pojHa MuTake Koja Ce OAHOCE Ha KOMMUMHY W KBa/MTET [OKasza
NoTPe6HNX 3a Obaparbe KOHCTaTOBaHMX UMHEHWLA, CTeNeH YBepewa Koju je
noTpeGHO CTBOPUTW Kog mopoTe UTA. >* Takohe 61 ce 4OBEO y MUTae M CMUCA0
camor WMHCTUTYTa 4mnja je OCHOBHa ynora y cdgepu erkKacHOCTM a MoryhHocT
ocrnopaBatba KOHCTAaTOBaHMX UMEHMLA HU Ha KOjU HauMH He BK CKpaTuna [JOKa3HM
nocTynaK u gyxuHy cyhetba, Beh 61 camo npebavmna TepeT foKasuBarba. >

Mo MopraHoBOM CTaHOBULLTY YMHEHULIE KOje Cy (DOPMaHO MPUM/bEHE Ha
3Hae He MOry ce ocriopaBaTy Nnpeg NopoToM, na cyg 360r Tora MoXe KOHCTaToBaTy
Camo OHe UnkbeHULIE Koje Cy pa3yMHO Heocriopuse.>* Liusb oBe JOKTPUHE je Aa y6p3a
nocTynak a He Aa npebalyje TepeT [OKa3uBarba, Te CXOAHO TOMe cyfd Hehe Hu
KOHCTaTOBaTV OHY UYMHEHULLY aKO CyMHba Y eHY UCTUHUTOCT, Beh he npenycTutu ga
Ce OHa floKasyje pefoBHVUM NyTeM - Ha cyhery. MehyTum, oBfe ce No noruuy cTeapu
Hamehe NWTawe LWTO 6K CyA YOMLWITE U KOHCTaTOBaO HECMOPHY YMHEHMLY Kaja ce
CTpaHKe OKO He MOHaKo Hehe cnoputu?! lMpegmeT AoKas3MBarta Cy CaMO OHe

UMHEHULIE KOje Cy CMOpHe, HECMOPHE YMtbeHWLIE Y afBeP3WjasIHOM MOCTYMKY YOMLITe

3 E. M. Morgan /1944/: "Judicial Notice", Harvard Law Review 57, 286.

¥4, T. McNaughton /1961/: 779- 806.

5 E. M. Morgan /1944/: 269-294. OBaj cTas 3acTynajy 1 J. T. McNaughton /1961/: 779- 806, Keeffe,
Landis & Shaad /1950/: *’Sense and Nonsense about Judicial Notice’’, 2 San. L. Rev. N. 2, 664-679,
McCormick /1952/: Judicial Notice, 5 Vand. L. Rev. 296, Nokes /1958/: "The Limits of Judicia
Notice", The Law Quarterly Review, Vol. 74, 63-66.
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HUCY NpeaMeT [AoKasuBarkba, Ma CaMUM TUM HemMa HW pasfnora ja ce (popmasiHO
NpvMajy Ha 3Hae Kao OnwTenosHare YnkweHnle. MehyTum no 0BOM reauLLTy cys
MOXXe KOHCTaToBaTh U YnkbeHNLE KOje jefHa 0f CTpaHaka ocrnopasa, ako cyf Hahe ga
bMXOBO OCMOpaBatbe Huje pasymHo.>*® 3axTeB 3a pasyMHOM HeocropuBoLihy He
MOXKe Ce MOMCTOBETUTM Ca CTpaHa4YKOM HEeCropoHOLhy jep pa3symMHO Heocnopvsa
YMbeHMLA MOXe OUTKM M crnopHa Mefly cTpaHkama, a nuTawe je ga nm he ce
[03BO/IMTY HEHO [JOKa3uBake npes nopotoM. MNpumepa pagu, Cya MoXe y3eTu ga je
Moy3AaHOCT a/IKo-TecTa pa3yMHO HEeOCnoprBa UMHEHMLA MaKO HeKa Of CTpaHaka
HacToju fJa ocropaBa HeHY BepoLOCTOjHOCT. [log pa3yMHO HEOCNOpUBOM
YnHEHNL,OM MopraH cmaTtpa OHe YWtbeHULEe Koje cy onwTenpuxeaheHe 1 HecropHe
mehly pasymHUM nuuuma. pema Tome, CTpaHKa Koja 3axTeBa fa ce oppeheHe
YnkbeHMLE (POPMASTHO MPUMe Ha 3Hake Tpeba fa fOKaxkKe: a) Aa je YMHeHULA TO/IMKO
HOTOPHA fja He MOXKe OUTW NpeaMeT pasyMHOr criopa uav 6) fa ce YnMkbeHuLa MoXe
MPeumnsHo 1 Nako YTBPAMTU M3 U3BOpa Yuja ce NOY3AaHOCT He LOBOAU Y MuTatbe.
UnreHnua Tpeba fa 6yfe TONMKO HOTOPHA M HEeOCMNopmMBa [a A0Ka3nBare CynpoTHOr
yonwiTe H1je moryhe a 'y cnyyajy 6uno Kakse CyMhe Y HOTOPHOCT WM HEOCMOPUBOCT
YneHuLE cyaunja Tpeba fa ogouje 3axTeB. CyLlUTMHA OBOr reauLLTa je y TOMe Aa ce
OHe YMkEHNLE KOoje Cyf (hOPMasTHO MPUMIK Ha 3HaHe Kao OMLITeno3HaTe YornwTe He
MOry ocrnopasaT¥ npef nopotoM, Beh UM ce pfaje KapakTtep HeobOpUBUX
MPeTnocTaBKM Koje NopoTa Mopa MMaTu y BUAY NPUIVKOM Of/1y4nBatba.

EHrnecku aytopu PobepTc 1 3ykepmaH Aajy ucrpasaH NyToKa3 3a peLlaBare
ose funeme. OHM cmaTpajy fa TexuwTe ca NuTakba fAa /M Ce KOHCTaToBaHa
YMHbEHMLA MOXE OcropaBaTyh npes NopoToM, Tpeba npebaumTn Ha NUTake Aa nn ce
ojpeheHa uMbeHMLa YOMWTe MOXe KOHCTaToBaTW. Y CKagy ca TWUM, CTpaHKa He
MOXKe OcropaBaTu YubeHULY Koja je Beh (hopmMasHO NpPUM/bEHA Ha 3Hake Kao
OnwITeno3Hata, aaM Mpe Tora MOXe OcrnopaBaT fga Ce pagu O OMLWTeno3HaToj
YMHEHNLUW, OAHOCHO Ja U3BOP WH(opMalumje 0 YMkbeHULUM HWje Noy3gaH U TayaH.

Apyryum peunma, ako jefHa CTpaHa 3axTeBa KOHCTaTOBatbe 0ApeheHe UntbeHNLEe Kao

%6 Y npunor Tome ce HaBOogM fa Mpakca Mokasyje da 61 cTpaHke y ofpefleHuM cnyuajeBuma
ocrnopaBasie M "pasyMHO HEOCMOPWMBE” YMbEHWLE, Kaga 6M 3a TO uUMane NpPWanKy, y LUWbY
oflyroBfnayera NnocTynka u Apyrux npouecHux 3noynotpeba. P. Roberts, A. Zuckerman /2010/: 169-
175.
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ornwiTeno3Harte Apyra CTpaHa ce MOXe NPOTUBUTK TOMe, UCTUYYhK fa ce He pagu o
YMHEHNLM KOja Ce MOXKe CBpCTaTu Y Ty Kateropujy. [a 6u ycrena y cBOM 3axTeBy
OHa je Ay)XHa fa noHyau ofpeheHe [okase KOjuMa ocriopasa HOTOPHOCT fare
ymkbeHMUe. HakoH Tora cyauja npouewyje fa v cy noHyheHu [okasn JOBO/bHU [a
[0Beay Y NuTake "HOTOPHOCT” UYMHEHULE OLHOCHO fa /in Cy NOroAHu da AoBedy A0
pasymMHOr ocropaBarba YnkeHULe Ha cyhery. AKO Apyra cTpaHa ycne fa fosefe y
nnTawe "pasyMHY HeoCnopmMBOCT’ 4MkHMLUE, CYA4 je Hehe KOHCTAaToBaTo Kao
onwTeno3Harty, Beh he npegnaray mopaTtu da je fokasyje Ha cyhewy. Ann ako cyq
KOHCTaTyje oapeheHy UmMkeHMLY Kao OrnwTenosHaty, Ha cyhewy Huje [03BOSbEHO
[OKa3nBare CynpoTHor. [Mpema TomMe y Be3n ca MoryhHowhy ocnopaBaha
OMLITENO3HATUX YMHEHMLA aKLeHaT Tpeba CTaBUTW Ha je4HO MPEeTXOAHO nuTake, a
TO je Aa /M Ce uUmkbeHMua yorwTe MOXe (OPMasHO MPUMUTU Ha 3Hake Kao
onLuTeno3Hara UnmeHnua. >’

OBO CTaHOBULLTE je MaxoM npuxeaheHo U Y NPakCu eHrNeCKMX U KaHagcKmnx
cypoBa, oK PefepanHa npasuna pgokasvBawa CA/l-a npase pasnnky usmehy
MapHUYHOT N KPUBMYHOI MOCTYNKa y TOM nornegy. JOK y NapHWYHOM MOCTYNKY
cyamja mopa [aTh WHCTPYKLMje MOpPOTU Aa Ce UMkbeHULEe Koje cy (hopmasiHO
NPUM/bEHE Ha 3Hakbe He MOry ocropaeaTh M Aa UX rnopota mMopa umaTn y BULY
NPUANKOM OfNyuMBarba,>* y KPUBMYHOM MOCTYMKY Ce WHCTPYKLMja CBOAN Ha To Ja
nopoTta "MOXe, an HMje Ay)KHa Aa NpuxBaTy Kao HEOoCrnopuBYy 4YMHEHMULY Koja je
hopMaIHO MpUM/beHa Ha 3Hare”.>* Pasnor je Taj LITO ce yBOfere HEOGOPUBMX
YMHEHNUYHUX NPETNOCTaBKM Y KPUBUYHOM MOCTYMKY cMaTpa Kpluewem VI
AMaHAMaHa OfHOCHO MnpaBa OKPMB/LEHOT fa TYXXufal, npej NopoToM AOKaxe CBe
efleMeHTe KPUBMYHOI Aena "BaH pasymMHe cymibe”. locneguua oBor npasuna je y
TOMe fa Cyf no npasu/y KoHcaTaTyje Kao OMNwTeno3Hare caMo OHe YMHeHMLE Koje
Cy HecnopHe u Mehy cTpaHkama, Kako Ou ce wu3berna MoryhHocT yBsohera

YMHEHNYHMX NPETMNOCTaBKM U NpebalyBatba A0Ka3HOT TepeTa.

%7 p_Roberts, R. Zuckerman /2010/: Criminal Evidence, 2™ ed., Oxford University Press, 169-175.
38 Mo npasuny 201 (g) [civil rule]: The court shall instruct the jury to accept as conclusive any fact
judicially noticed.

*° Mo npasuny 201 (g) [criminal rule]: The court shall instruct the jury that it may, but is not required
to, accept as conclusive any fact judicially noticed.
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2.3. PopmMasTHO NPUMaHe Ha 3HaHke 04TYHHUX YMHEHULA

Amepunyka npakca je 3aysena CTaB fa Cyj He MOXe (hOpMasHO MPUMUTK Ha
3HatEe UMHEHMLE KOjuma Cce [OKasyjy enemMeHTM 6uha KpuBMYHOr Jena Koje ce

OKPWB/LEHOM CTaB/ba Ha TepeT.>>

UeCTo LMTUPaH Cyyaj y TOM CMUCAy je cnydaj 3aHaen 13 1987. roguHe™ y kome ce
ONTY)XXEHOM CYAMW/IO 3a LUMPEHE NTXKHWUX BECTW jep je pacTypao /eTKe Yy Kojuma je
0Cropasao BpLLUee X0/10KayCcTa Haj JespejumMa y [ipyrom cBeTCKOM paTy. Ha Tyxuouy
je 6uno fa fokaxe "BaH pasyMHe CyMme” fja Cy HaBOAM Y NeTumMMa 61nm HEUCTUHUTIA 1
[a je OKPVB/bEHM TO 3HA0. Kako 61 0nakLiao Taj TepeT, TyXWnaL, je 3aXTeBao [ja ce Kao
ornLwTeno3HaTa YnkbeHNLa HopMasHO MPUMK Ha 3Hawe TO fa je Hag Jespejuma y Il
CBETCKOM paTy M3BpLUEH X0soKaycT. OfbpaHa OKpUB/LEHOT CBOAW/A Ce Ha TO ja Ccy
NH opMaLMje Koje je OKPUB/bEHM LUMPUO UCTUHUTE, OAHOCHO fa Haf JeBpejuma Huje
M3BPLUEH XO/IOKAYCT HWUTWU je MOCTOja0 CMCTEMATCKW MfaH 3a BPLUEHE reHouuia.
PopMa/IHUM NPUMabeM Ha 3HaHe X0/10KayCTa Kao OMLITErno3HarTe YnkbeHuLe u camo
cyhewe noctano 6m GecnpegMeTHO, Yume 61 1M NpaBO OKPUB/bEHOI Ha 0AbpaHy 6uio
foBefeHo y nuTtawe. CTora je CyA CamMO KOHCTaToBaO "MacoBHO Yyoujare U
npoTepuBarbe JeBpeja TOKOM |l CBETCKOr pata 0f CTpaHe HaUWUCTUUKOr pexuma’,
ocTaB/bajyhu Ty)Xunouy Aa [OKaXke NOCTojarbe X0/0KayCcTa, Nof 0bpasnoxereM fa 6u
"(hopMasTHO MprMarbe Ha 3HaHEe OBE YMHEHULIE CMOP YUYMHWMO becnpesmeTHUM. AKO
61 Cce 0OBa YMHEHMLIA KOHCTATOBA/IA KAo OMLUTEMNo3HaTa, To 61 ayTOMaTCKN 3HaUW/IO U
[ je ONTY>KEHW 3a kY 3HA0, Te TyXKMaL, Ha Kpajy He 61 MMao WTa Aa foKasyje npeg

nopoTom. ®aKTUUKM 61 TO 3HAUMNO JOHOLLEHE ocyfyjyhe npecyae u 6e3 cyhera”. >

OnwTeno3HaTe YnkbeHULE Y afiBep3vjasiHOj Mpakcy MMajy camo LOKasHW Unu
KOHTPO/IHM 3Haya] (YMHEHULUE WHAUUWIE WM KOHTPOSIHE UWMHEHULE) U CNyXe
[l0Ka3nBakwy WM NPOBepu NPaBHO PeieBaHTHUX YnkbeHUua. Of/lydHe YmnkbeHuLe je
TY)XXWNAWTBO YBEK OY)XXHO [a [OKaXe "BaH pa3yMHe CyMHbe” U OHe He MOory 6utu
npegmeT (OpMaiHOr MpuMarba Ha 3Hawe, Ma KO/MMKO Owuie OnwiTenosHare u
"pa3ymMHO Heocriopuse.” [pumepa pagu, y npakcu cy OuMAM NPUCYTHU 3axXTeBU
TY)XU/alTea Aa Cce Kao "OnLiTeno3Hara cTBap” KOHCTaTyje YMheHuLa fa "CBako KO

M3BpLIM Kpahy MMa Hamepy fa npu6aBy NPOTMBMPaBHY VMOBUHCKY KOpPUCT” UK aa

%0y npeamety Sate v. Lawrence npsocTeNeHm Cy/ je KOHCTATOBAO KA OMLLTENO3HATY YMHEHMLLY Aa
YKpazieHn aytomobun Bpeay Buwe o4 1000 $. [ipyrocTeneHu Cy4 je YKUHYO ofnyKy Hanasehu ga
BpeAHOCT ayTomMo6mna y KOHKPETHOM C/lyyajy npefcTas/ba eneMeHT 61ha KpMBUYHOT fiena TeLlke
Kpahe Koju je TY)XKMNalTBO AY>XHO [a OKaXKe BaH pa3yMHe CyMHbe, Te [ja Ce 0Ba UMHEHMLLA HE MOXE
(hopMasIHO NPUMUTK Ha 3Hawe. State v. Lawrence, 120 Utah 323, 234 P.2d 600 (1951), 32 B.U.L. Rev.
115 (1952)., HaBefieHo npema: K. C. Davis/1955/: 981.

%! R v. Zundel, (1987), 31 C.C.C. (3d) 97, 56 C.R. (3d) 1 at p. 54, HaBeaeHO npema: D. M. Paciocco
/1998/: 39-40.

%2 0 tome: C. Allen /2008/: Practical Guide to Evidence, Routledge-Cavendish, London, 70-85.
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"CBaKO KO Myua Yy HeKu BUTa/IHW OpraH Mpuctaje Ha CMPT Kao nocneguuy”. Ha T1aj
HaunH 61 Ty)KunawTey 6110 ONaklWaHo AoKasvBare CY6jeKTUBHUX 0benexja aena
(mental elements of crime unn mens rea), Ha Taj Ha4MH LUTO Npes NOPOTOM YOmLUTe
He 61 Mopao fAa Aokasyje Hamepy (intent) kog kpahe wmnm reckless kog youcTsa.
BpxosHu cyn CA/l-a 3ay3eo je CTaB fa Ce HaBefeHe UMkbeHuLe He Mory (hopMasHO
NMPUMUTU Ha 3Hawe 6e3 0631pa Ha HUXOBY HOTOPHOCT U pPa3yMHY HEOCMOPUBOCT, jep
O6u TMe OMI0 YrpoXKEeHO NPaBO OMTY)XXKEHOr Ha npasu4yHO cyherwe. VI AmaHamaH
YcraBa CA/l-a rapaHTyje ONTY)>XKeHOM MpaBo Aa nopoTa O4/1yyn O HeroBoj KpUsmMLMK,
LUTO NnoapasymeBa YBEPEHOCT Y KpMBMLY "BaH pa3ymMHe CyMibe”. TO yjeHO 3Hauun u
[a je TYXWMalTBO AYXHO [a [OKaXe CBe efleMeHTe KPWBWYHOI [ena Kako
06jeKTMBHe (actus reus) Tako U Cy6jeKTUBHe (mens rea) 1 cyd He MOXxe n 6e3
[I0Ka3nBara KOHCTATOBaTW OWMIO KOjy UMHEHMULY KOjOM Ce HemnocpeaHo yTephyje
HEKM 0f, OBMX efleMeHaTta. Yak M Mof MpPeTnocTaBkOM fa MopoTa He MpuxBatu
KOHCTaTOBaHe YuMtbeHuLe Kao HeobopuBe MpPeTrnocTaBke (Ha WTa Yy KPWUBUYHOM
MocTynky Mma npaso no npasuny 201 r ®r1[), TakBo noctynakwe ofdpaHy 6u

CTaBM/IO Y HEpaBHOMpPaBaH NosoXaj npebalyBarbeM TepeTa A0Ka3nBatba.

2.4. Tpecyhyjyhe 1 3aKOHCKe YnkbeHULE U (hopMa/IHO NPUMaHe Ha 3HaHe

NnpaBHMX NpaBuIa

PefepaiHa npasuia [0OKa3vBara perynvwy camo OopMasHO MprMare Ha
3Harbe npecyRyjyhnx (agjyankaTneHux) unmennua. > OcHoBHa pasnnka nsmely ose
[iBe KaTeropuje je y Tome LUTO Ce afjyANKaTUBHE YNHEHMLE OJHOCE CaMO Ha CTpaHKe
Yy KOHKPETHOM MOCTYNKY (4ajy 0A4roBop Ha nNuTake KO je LWTa ypaamo, rae, Kaga, kako
M ca KOjUM MOTWMBMMA), LOK Ce 3aKOHCKe (NermcrnatvMBHE) YmkbeHuUe OfHOCe Ha
TymMayewe npaBa TayHuje MojefAMHMX MojMoBa YnoTpeb/beHUX Yy Hopmu ("XnagHo
OpyXje, onacaHa cTBap, 6€3063MPHO MOHallawa 1 T. CN) U UMajy "Lumnpe AejcTBo” Koje
Haaunasn CTpaHke y KOHKPeTHOM criopy. OBe UnMkeHMLLE Be3aHe Cy 3a YNory cyja 'y
TyMauewy npasa, C TUM [a MHTepPecn npaBHe CUTYPHOCTW Hanaxy HEroBo jefHaKo

TymMauete Y CAUYHKMM CNydyajeBuMa. Y CKnafy ca paHujuM npeueaeHTMMa 1

%3 O npecyhyjyhnm 1 3aKOHCKUM YnkbeHNLAMa BUAK Ha CTp. 39-41.
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TyMauyeweM BULINX CY[OBa, CyAuja [faje WHCTPYKUMje MOPOTHULMMA Be3aHe 3a
TyMauere NermcnaTMBHNX YnkbeHnua, oK 61 ce cTpaHauky npeasiosv y ToM CMUCHy
cMmaTpain 3a4MpareM Yy CYACKY HaLNeXHOCT Tymadera nponuca.

WcTa je cuTyaumja 1 ca (popMasHUM MpUMareM Ha 3Hawe npasa, TauHuje
nponuca Koju he ce npuMewMBaTM Yy KOHKPETHOM cnydajy. Vmajyhu y Bugy
npeLefeHTHN KapakTep aHriioaMepuykor npasa y Kome Oorata CyAcka npakca
[OHEK/1e OTeXXaBa CHa/laXXere Y NpaBHMUM M3BOPMMA, Y aHTTOCAKCOHCKO] nnTepatypu
Cce MoHeKaz, rosopu 0 hopMasIHOM MpumMary Ha 3Hawe npasa (judicial notice of law) y
CMUC/y KOHCTaToBawa ofpeaaba Ycrasa CAL-a, CcTatyTa, NpaBuUIHUKA LOHETUX Of
CTpaHe N3BPLUHE BNacTN N T. cn®y AOKTPUHY Ce Harnawasa fa je cyamja "cyBepeH”
y 1360py M Tymauewy nponuca Koje he NpUMEHUTUM Ha KOHKPEeTaH Cnydaj, Aa ra
CTpaHa4Ky Npeanosn y Tom CMUCNy He o6aBesyjy, Te fa Ce MOXe roBOpuUTU Camo O
%5 MefyTum, apyraunja je

cMTyaupja ca CTPaHVWM MpOMNMCMMa KOju MMajy KapakTep "umMibeHMLa”’ U 3axTeBajy

(hopMasHOM NpUMatby Ha 3Hate UMHEHMLA, He U MNpaBa.

perynapHo 4oKa3uBatbe npes nopotom. >°

Y EHIeCKOj ce CTpaHo MpaBO CMaTpa YMHEHUYHUM MUTakEM KOje Ce MOXKe
(hopManHoO MPUMUTY Ha 3Hare. >’ Anu kaja je CTpaHO NPaBo Y KPYBMYHOM NOCTYMKY
0f, "CYLUTMHCKe Ba&XXHOCTU” 3a [0Ka3nBare TY)KNOYEBOI CNyyaja, OHO Ce He MOXe
KOHCTaToBaTW, Beh ce Mopa [JoKa3aTM Kao WM CBaka Apyra uuvkbeHuua, u T0
NCMUTUBakEM CBELOKA, BellTaka, pasHUM wucrpaBaMa W ApYruM  [LOKa3HUM
Cpe,qCTBVIMa.358 Y CAL-y je (opmasHO MNpuMare Ha 3Hawe CTpaHor npa.a
perynucaHo ®efepasHUM npaBuIvMa KpUBMYHOT NMOCTYMKa (npasuio 26.1) 04HOCHO
napHW4YHOr noctynka (npaswno 44.1). Mo osum npasunuma cyn he no COMCTBEHO]
WHULMjaTUBA UM HA 3aXTEB CTPaHKe KOHCTATOBATW 3aKOHe, CTaTyTe, NpaBU/HUKe,

Hapef6e U CyAcKe MpeuefeHTe AOHeTe Yy APYrMM [pXKaBama Ha Teputopuju CA/L-a,

%4 Bugn npumepa pagu: L. B. Orfield /1963/: "Judicial Notice in Federal Criminal Procedure”,
Fordham Law Review, Volume 33, Issue 3, 503- 518.

%5 E M. Morgan /1944/: 270.

3% McCormick /1992/: McCormick on Evidence, West Publishing: St. Aul, Minn. 4 ed., 938.

%7 Tako je npumepa pagy y cnyudajy Saxby v. Fulton (1909, 2 KB 208, CA) KOHCTaTOBaHo Aa je
KoLKare 103B0sbeH0 Y MoHTe Kapny. HasesieHo npema: P. Raoberts, A. Zuckerman /2010/: 172.

%8 Rv Ofori and Tackie, 1994, 99 Cr App R 223, CA., R v Okolie, CA Trans 99/6570/Y 5, 15.5.2000.
Y 0BMM 0AyKama je UCTaKHYTO Aa Ce Y KPUBUYHOM MOCTYMKY CTPaHO NpaBO HE MOXe KOHCTaToBaTw,
a Cyf, ce He MOXKe OC/lakbaTy Ha MPeTnocTaBKy Aa je OHO UCTO Kao 1 gomahe npaso. O Tome: P.
Roberts, A. Zuckerman /2010/: 169-175.
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Kao 1 peneBaHTHe MHOCTPaHe Nponuce. Y 0ACYCTBY OBaKBMX KOHCTaTauuja Uan nak
HeAoKas3MBarba CTPaHMX NpPoMnuca, AeLlaBano ce Aa CyAoBu nohy of nNpeTnocTaBKe Aa
je cTpaHO npaBo UCTO Kao 1 gomahe, Ma Aa HacTane CropoBe peLlaBajy OcnakaHeM

Ha fomahe nponuce.*®

25. TlocTynak 3a (OpPMasiHO TMpUMarbe Ha 3Hakbe M MPaBHO [ejCTBO

KOHCTaToBaHUX YNHEHNLLA

OnwTeno3HaTe 4YMHeHULE Hajyelshe Ce KOHCTaTyjy Ha 3axTeB jeAHe 0f
CTpaHaka, maga PefepanHa npasuna fokasnsaka CA/L-a ocTas/bajy MOryhHocT Aa
NX CyAmnja KOHCTaTyje 1 Mo COMCTBEHO] UHULUMJATUBU. Y TOM Cnydajy CTpaHKama ce
Mopa OCTaBUTM MOryhHOCT [a ako >ene O0cropasajy "HOTOPHOCT' TauHwuje
Moy3[aHOoCT, PefieBaHTHOCT W WUCTUHUTOCT 4YMkbeHMLA Koje Cyf cmarpa
ornwTeno3HaTMm. AKO CyZ O4/y4y [a YukbeHuue He Tpeba (hopmMasiHO MPUMUTK Ha
3Hake CTpaHKa K0joj OHe nay y Npuaor Ay>XHa je fa ux fokasyje perynapHvumM nyTem,
npes NOpPoTOM. Y CYNPOTHOM, ako CyZ KOHCTaTyje UMbeHWULle Kao OmMLITeno3HaTe,
OHe ce Mpef MOPOTOM BULLE HE MOry ocrnopasaTh. KOHCTaTtoBaHe UWMHEeHWLE ce
"YHOCe Yy mocTynak” v nopoTu ce faje MHCTPYKuMja fa UX uma y BUZy Npuankom
ofnyumBarka. Mehytum y CA[l-y ce y Besn ca TUM npasu pasvka usmehy
KPMBUYHOT U NapHUYHOT MocTynka. [JoK ce NapHM4YHOj NOpPOTY fAaje MHCTPYKUMja aa
KOHCTaTOBaHe YMHEHWLE MOpPa Y3eTU Kao UCTUHWUTE U UMaTh UX Y BUAY MPUINKOM
[OHOLWEeha OANYKe, Y KPUBUYHMM MNpeaMeTMMa, CyAaumja [faje  MHCTpyKuuje
MOPOTHULUMMA [a MOTYy a/lu He MOpajy KOHCTaTOBaHe UMHEeHWLE MPUXBATUTU Kao

TauHe.>®® Y Apyrum aHrn0CaKCOHCKMM [p)kaBaMa Ce OBakBa pasfvka He mpasu, Beh

%9y npegmety Christ v. Superior Court (211 Cal. 593, 1931) cyz y KanudopHuju noLuao og
npeTnocTaBKe fa je npaso I'BaTemasne UCTO Kao 1 NpaBo KanudopHuje, a y npeametnma Perkinsv.
Benguet Consolidated Mining Co. (55 Ca. 720, 1942) n Slveyra v. Harper (82 Cal. App.2d 761., 1947)
je ynosopwo cTpaHke fa he y3eTu ga je npaso PununuHa ogHOCHO MeKcmaka UCTO Kao M MpaBo
KanuntopHuje, ako cTpaHke He JoKaxy cynpoTHo! HasegeHo npema: L. B. Orfield /1963/: 503- 518.
%0 Mpunukom AoHOLLEHa NpaBUa JOKa3MBakba paHuja Bepanja n3 1972. roauHe je npeasuhana aa je
nopoTa Ay)XHa Aa y3Me 0Be UMHEHNLE Kao YTBPHEHE N Y KPUBUYHUM MPeAMeTUMA, UMajyhun y Bugy aa
je pey 0 unMbeHuLaMa Koje cy "pa3yMHO Heocnopmee”. Anv no MuLLbery KomuteTa 3a npasocyhe,
[JaBatbe 00aBe3HNX yMycTaBa NoOPOTU Y KPMBUYHUM NPEAMETMMA Y MOTIELY YNHEHUYHUX NUTakba,
npefcTasmbano 6m kpwewe VI amaHgmara. Bugwn: Paul F. Rothstein /1973/: The Proposed
Amendments to the Federal Rules of Evidence, Georgetown University Law Center, 1973, pp. 125-173.
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ce y CBMM NOCTyNuMMa NOPOTHULIMMA [aje MHCTPYKLUMja Aa KOHCTaTOBaHe YMHeHNLIE
MOpa UMaTW y BUAY MPUAVKOM OfyumMBama. > Mako defepaiHa Npasuna He Besyjy
OBO MpaBun/Io 3a K10 KakaB PoK, Ma Ce YMHEHULIE MOrY KOHCTaTtoBaTn y 6110 Kojoj
(ha3n MoCTynka, npakca je 3ay3efia CTaB f[a Ce UMkbeHule He mory ¢opMasiHO

MPUMWTI Ha 3HabE HAKOH LUTO Ce C/lyyaj U3HEce Npes nopoTy.

%1 Tako: Australian Uniform Evidence Act, Rule 144.3.
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3. OMNMWTENO3HATE UMHEHUMLE Y NMPAKCU MEBYHAPOOHNX
KPBUYHUX TPUBYHAJIA

dopManHO nNprMarbe Ha 3Harbe OMWTENO3HATUX YMHeHMLA MNOCebHo je
KopuLheHO y npakcy mefyHapoAHUX KPUBUYHMX TprbyHana 3a 6usLLy Jyrocnasujy
n PyaH,u,y.362 MpaBnio 94 A KOjUM je perynucaH aHr/10CakCOHCKN MHCTUTYT CYACKe
KoHcTataymnje (Judicial Notice) ycBojeHo je 11.2.1994 rogmHe n npeasuha ga:
"MpeTpecHo Behe Hehe TPaXXUTKN [AOKa3nBare OMTEN03HaTUX YMHEHMLA, Hero he nx
(hopMa/IHO MPUMUTU Ha 3Hawe.” TpubyHann Ccy ce NpBMX Map TrOAMHA PeTKo
Mo3vBa/IM Ha OBO MPaBWIO ain ca MopacToM 6Opoja MpeameTa OHO je CBe BULLE
[06uvjano Ha 3Havajy.

CaBet be3begHocTy je 1998 rofuHe MMeHOBaO MOCEOHY eKCNepTCKy rpyny ca
33[aTKOM [a ucnuta eukacHocT TpubyHana v nNpefnoxu ofpeheHe mepe 3a
ybp3atbe noctynaka. Kao jegHy of npernopyka rpyna je Haeena yewhe kopuwhere
npasuna 94 0fHOCHO (HOPMANHOT MPUMatba Ha 3Hare OMLLTENo3HATUX YnbeHnLa. >
ToM NpUANKOM je AejCTBO CYACKe KOHCTaTalmje NPoLMpPeHo U Ha YMeHULE KOoje CYy
MPaBHOCHAXHO YTBPhHeHe y ApyrnM npeaMeTvMa, AOHOLWeweM npasuia 94 b koje
npegsuha fa NpeTpecHo Behe Ha 3axTeB CTPaHKe WK MO COMCTBEHOj UHULMjATUBY, @
HaKOH cac/lyllara CTpaHaka MoXKe (OPMasTHO MPUMUTU Ha 3HaHe YNHEHULE KOje CY
NMPaBHOCHAXXHO YTBpheHe Yy ApyrMM nocTynuuma WaM [OKYMeHTapHe [oKase Wu3
Apyrux noctynaka npeg TpubyHanom, Be3aHe 3a NuTara 0 KOjuma ce pacnpas/ba Y
KOHKPETHOM Cnydajy. Ha Taj HaumH je YnHbeHunLiaMa Koje cy NpaBHOCHaXKHO yTBpheHe
y noctynuyuma npeg TpubyHasom faT je UCTM TpeTMaH Kao OrLTeno3HaTum

YHbeHNMLaMa.

362 . _
OBa [OKTPWHA U paHuje je KopuwheHa y MeflyHapogHOM KpWBMYHOM MpaBy. Tako je un. 21

Moserve MehyHapogHor BojHOr TpubyHana y Hupmbepry npeasuhao fa: "TpubyHan Hehe 3axTeBatu
[0Ka3nBake OMLUTEMNO3HATUX UMkbeHMLa, Beh he nX opManHO NMpMMaTK Ha 3Hatbe. TpubyHan Moxe
(hopManHO MPUMUTU Ha 3Harbe W 3BaHWYHa AOKyMeHTa Bfafe M ussewTaje YH-a, ykmbyuyjyhu u
JOKyMeHTa KomumTeTa yCrnoCTaB/beHNX Y LM/bY UCTPaXKMBatba PaTHMUX 3M04MHA U 3aN1CHUKE U Hanase
BOjHUX Unu apyrux TpubyHana ocCHOBaHWX of cTpaHe YH-a."

%3 U.N. Doc. A/54/634, 35. Report of the Expert Group to Conduct a Review of the Effective
Operation and Functioning of the International Criminal Tribunal for the Former Yugoslavia and the
International Criminal Tribunal for Rwanda, 11.11.1999.
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3.1. MocTynak n ycnosu opmasiHoOr nprumarsa Ha 3Hare

Cam nocTtynak (popmanHOr npumara Ha 3Hawe HWje [eTasbHuje perynucaH
MpaBuavma 0 NOCTYNKY W1 [0KasnMa, ann Cy ce y Mnpakcu uckpuctanvcana ogpeheHa
npasvna. o (opmanHOr npumara Ha 3Hare [0/1a3U/10 je UCK/bYYMBO MO 3axTeBY
CTpaHKe M Huje 6mno cny4vajeBa fda Cyd MO COMCTBEHO] MHWULUMjATUBN KOHCTaTyje
ofpeheHe umkeHULe Kao ornwiTenos3HaTte. 3axTeB Ce [OCTaB/ba [PYroj CTpaHu Ha
OLroBOp, HakKOH u4era rnpeTpecHO Behe Mpouewyje fa M CYy WCNYHEHU T3B.
"KpUTEpUjyMU NPUXBaT/bMBOCTW'. Ha npegnarayvy je HauMme Aa [oKaxe Aa ce paau O
OMLUTENO3HATOj YMHEHULIM KOja je pa3yMHO HeoCrnopuBa 1 peneBaHTHa 38 KOHKpeTaH
cnyuaj. 3

3.1.1. Nojam OnwTENO3HATMX YNHEHMLA

MMojam OMWITENO3HATUX YMHEHMLA Ce He pa3/ivKyje Of Herosor ogpefusarma y
YHYTpawmeM npasy. OMNWTeno3HaTUM ce cMmaTtpajy OnwiTernosHare UCTOpUjcKe 1an
reorpacke YnmkeHMLEe NN 3aKOHWN NPUPOZE, Kao U YMHEHULIE KOje Cy OMNLITeno3Hare
Ha TepuTOopuju 3a KOojy je TpnbyHan HafnexxaH, 04HOCHO Ha Teputopujn msie COPJ
n Pyanpe.®® Kao onwTenosHate cy, npumepa pagy, GOpManHo NpUMaHe Ha 3Harbe
ynrbeHnue fa je bocHa u XepuerosuHa nporfacuna HesasucHocT 06.03.1992.
rogvHe, aa je EBponcka YHuja npusHana HezaBucHocT buX 06.04.1992, a CAL cy je

npusHane 07.04.1992. roanHe, aa je CPPJ patugukoBana KOHBEHLM]Y O reHoumnay

%4 HageieHn KpUTEPUjyMI NPUXBAT/LUBOCTM HICY NpeasuhieHu Mpasunmma o NOCTYNKy 1 J0Ka3Ma
anm cy ce uckpuctanucanu y npakcu TpubyHana. Buamn: Prosecutor v. Karemera et al., Case No.
ICTR-98-44-R94, Decision on Prosecutor’s Interlocutory Appeal of Decision on Judicial Notice (AC),
16 June 2006 (E. Karemera, oanyka »Xan6eHor Beha o 16.06.2006), nap. 22., Decision on
Prosecutor’s Motion for Judicial Notice of Facts of Common Knowledge, 26 September 2006 (B.
Monoswuh, oanyka og 26.09.2006.), nap. 13., Prosecutor v. Sobodan Milosevic, Case No. I T-02-54-T,
Decision on Prosecution’s Interlocutory Appeal against the Trial Chamber’s 10 April 2003 Decision
on Prosecution Motion for Judicial Notice of Adjudicated Facts, 28 October 2003 (C. Munouesuh,
oAnyka XXan6eHor Beha og 28.10.2003), cTp. 4., Prosecutor v. L. Semanza, Case No. ICTR-97-20-1,
Decision on the Prosecutor’s Motion for Judicial notice and Presumption of facts pursuant to rules 94
and 54, 3 November 2000 (L. Semanza, ognyka og 03.11.2000.)

%% Ko oapehuBarba ONLITENO3HATUX YnibeHMLa Beha TpubyHana No3neana Cy ce Ha aHr TOCAKCOHCKeE
ussope unTtunpajyhu npumepa pagu: M. Cherif Bassiouni & P. Manikas The Law of the International
Tribunal for the Former Yugoslavia, United States of America, 1996, Phipson on Evidence, 14" ed.,
England, 1990; Sakar’s Law of Evidencein India, Pakistan, Bangladesh, Burma and Ceylon, 15" ed.
India, 1999. Hon. Roger E. Salhany Criminal Trial Handbook, Canada, 1994., Bugu: L. Semanza,
oanyka og 03.11.2000.
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29.08.1950. rogmHe, fa je CTaHOBHULLTBO PyaHze 6110 NOAe/beHO HA TPU ETHUYKE
rpyne Tytcu, XyTy 1 TBa, fa je PyHaga noTnucana KOHBEHLM]y O CnpevaBary W
KaXHaBaty 3/104MHa reHoumpa 16.04.1975, ga je y PyaHam HosyaHuua of 2000
hpaHaka nouena Aa ce kopuctu Tek 2007. rogute n cn.>® Mopeg Tora, a y cknagy ca
aHr/I0CaKCOHCKUM Ofpeferem, OMTENO3HaTUM Ce CMaTpajy W UukeHWLE Koje je
Nako YCTaHOBWUTW W3 at/iaca, peyHmnKa v Apyrux noysgaHux nssopa. CxogHo ToMe,
OrLITeno3HaTe YnkbeHnLe cy oapefBaHe Kao "4mkbeHuLe Koje Cy OnLiTernosHare y
OKBWpPY TeputopujasiHe HagneXxHoctn TpubyHana wam ce MOry jefHOCTaBHO M ca
npeuusHoLwny YTBPANTY 13 N3BOPA YMja Ce MOy3AaHOCT He JOBOAN Y nuTarbe.”

Y npBoGUTHMM ofnykama TpubyHan HWje OACTYNao of YyobuuajeHor
feduHMcarba ONWTENO3HaTUX YnMkbeHMua ogpehyjyhu mx Kao unmeHule Koje cy
"TO/IMKO HOTOpPHE, TaKo J06PO No3HaTe 1 NpU3HaTe Ja UX HU jefHa pasyMHa ocoba He
MOXe ocriopaaTi”.>®® MefyTM y kacHujoj npakcy, ca mopacTom 6poja npeameTa u
npuTMCLUMMA [a Ce OHW OKOHYajy Y o0ApeheHOM poKy, TyMayere nojMa HOTOPHOCTK je
3HATHO NMpoLumpeHo. Tako je npumepa pagn TpubyHan 3a PyaHay kao onwiTenosHare
UMHbEHMLE KOHCTATOBAOo "MoCTojake LWMPOKOT M CUCTEMATCKON Hanaga Ha ofpefheHoMm
noapyyjy” 4Yak u 10 Aa je y PyaHau u3BpLUeH reHouupi. Ha Taj HauuH je nojam
OMLUTEMNO3HATMX YUHEHMLA NPOLUMPEH UM HAa efemMeHTe 6uha KpMBMYHOT fena u
Ay60KO je MCKOpauno M3 YNCTO YMHeHMYHE cdepe, omoryhasajyhu ga ce nof Hera
NnoABOLe WM MpaBHe OueHe, a CBe Y LUWby OflakllaBawa [JoKasvBawa W yopsarba
nocTynaka.

3.1.2. Kputepnjym peneBaHTHOCTHU

KpuTepujym peneBaHTHOCTU Tpeba pa3nMKoBaTh Of Nojma NpaBHO PeneBaHTHUX

UMHEHMLA Y YHYTpaLLHbeM npasy. [OK ce Y Halloj UTepaTypy NPaBHO PEIeBaHTHUM

%6 By, npumepa pagv oanyke y npegmetuma: Prosecutor v. B. Simic et al., 1T-95-9-PT, Decision on
the Pre-trial motion by the Prosecution requesting the Trial Chamber to take judicial notice of the
international character of the conflict in Bosnia-Herzegovina, 25 March 1999 (b. Cumuh, oanyka of
25.03.1999), Prosecutor v. Slobodan Milosevic, Case No. 1T-02-54-T, Decision on Prosecution Motion
for Judicial Notice of Adjudicated Facts, 10 April 2003. (C. Munowesuh, ognyka og 10.04.2003.), L.
Semanza, ognyka og 03.11.2000.uT4.

%7 |, Semanza, oanyka og 03.11.2000., nap. 23.

%8 prosecutor v. C. Bizimungu et al., Case No. ICTR-99-50-1, Decision on Prosecution’s Motion for
Judicial Notice Pursuant to Rules 73, 89 and 94 (TC), 2 December 2003, (C. Biziimungu ogyka og,
02.12.2003.), L. Semanza, ognyka og 03.11.2000. nap. 23.
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YMbeHMLaMa CMaTpajy OAJTy4yHe 4YMHeHWLle, OAHOCHO OHEe Ha Koje ce MpumMemyje
NPoLeCHONpPaBHe WM MaTepujasiHoMpaBHe HOpMe, Yy npakcu TpubyHana ce 0Baj
KpUTEpMjym MNPBEHCTBEHO Be3yje 3a [0KasHy peneBaHTHOCT OMLWTerno3HaTe
ynbeHnLe. Kako YmkbeHuLe Koje cy (hopMaiHO NPUM/bEHE Ha 3Hatbe MMajy AOKa3HU
3Hayaj (YMHbeHMUE-MHAMUMIE) W Of HMX Ce 3axTeBa fa WCMyHaBajy YCnoBe
npesgufieHe nNpasunom 89 Koje ce 0HOCK Ha npuxBaTatbe Aokasa. >

Mpema npasuny 89 [, Behe MoXKe NpMXBaTUTK CBaKW [OKa3 3a KOju MpoLeHn aa
MMa [0Ka3Hy BPeAHOCT, a MOXe ra M3y3eTu ako noTpeba aga ce 06e36ean npaBUYHO
cyherwe npeTexe Haf HEroBUM AOKa3HWM 3Hayajem. [pefnosvMa 3a (hopmaiHO
NMPUMaH€ Ha 3HaHe OMLUTEN03HATUX YMHEeHMLA AAT je UCTU TPeTMaH Kao 1 [OKasHUM
npegnosnma. AKO CTpaHKa Mpeasiokn fa ce ofpeheHa UMmeHMUA KOHCTaTyje Kao
onwiTenosHata, Behe ucnutyje ga nn je Ta YMkEHULA pefieBaHTHA 3a KOHKPETaH
npeaMeT, OLHOCHO Aa /M UMa [0KasHy CcHary. AHaI0rHO O0BOM TyMaueky,
OrnLITeno3HaTe YnkbeHuLEe 3anpaBo 6u NpeacTas/basle AOKa3HE YNHEHMLE, NHANLN]E,
LUTO He OACTYMa O/ AejCcTBa Koje MMajy y afBep3vjaiHUM CUCTEMMMA.

Pasnvka wu3mehy npuxBaTawa fokasa no npasway 89 [ u opmasHor
NpUMara Ha 3Hake OMLITEeNo3HaTUX YMHeHULA je Y ToMe LWTO Behe, Nog ogpeheHnm
YCNOBMMa, MOXe 0A0UTK [0oKa3He npegore ako nortpeba ga ce 06e36eqn npaBnU4HO
cyhetbe MpeTexxe Hag HUXOBUM LOKa3HUM 3HavajeM. Kog onwTeno3HaTnx YnkbeHnua
Behe He pacnonaxe TakBOM [AMCKPeLNjoM, OAHOCHO AY)KHO je Aa opmasHO npumMu
Ha 3Hare ofpefeHy YMHeHNLLY ako Hafje fa ce oHa MOXKe cmaTpaTy OMnLITENO3HATOM,
6e3 063Mpa Ha TO LUTO MHTEPEeCK NpaBuMYHOr Cyherba NPeTeXxy Haf HheHUM LOKa3HUM

3Havajem. 3"

359 Behe He mose (hOpMa/HO NPUMUTY Ha 3HarbE UYMHEHNLIE KOje CY OMLUTEMNO3HATe anu HUCY
peneBaHTHe UM HeMajy 3Havaja y KOHKPeTHOM npeaMeTy. Mpasuio 94 ce He MOXe KOpUCTUTK fa 6m
ce n3berna yobuyajHa nposepa pefieBaHTHOCTU NPeANoXKEHNX f0Ka3a, Te Tpeba NPUMEHNTM TecT
npessuheH npasunom 89. Buau: Prosecutor v. L. Semanza., Case No. ICTR-97-20-1, Appeal Chamber,
Judgment, 20 May 2005 (L. Semanza, npecyza »Xan6eHor Beha), nap. 189, Prosecutor v. Kajelijeli,
Case No. ICTR-98-44A-T, Decision on the Prosecutor's Motion for Judicial Notice Pursuant to Rule
94 of the Rules (TC), 16 April 2002 (Kajdlijeli, oanyka og 16.04.2002.), nap. 8.

370 |  Semanza, npecypa YXan6eHor seha, nap. 189.
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3.1.3. Kputepnjym pazymHe HeoCrnopuBOCTYU

KpuTepnjym pazymHe HEOCMOPMBOCTM je MO MpBY NYT U3PUYMTO MOCTAB/bEH Y
npegmety CemaH3a, a Behe je WCTaKN0 fJa Ce YMkbeHMua cmarpa pasyMHO
HEOCNopMBOM ako je "OMLiTeno3HaTa y OKBMPY TepuTOopujasiHe Haf/IeXHOCTU Cyaa
WK Ce MOXKE NaKo M NPeLM3HO NPOBEPUTY M3 M3BOPA YMja Ce NOYy3AaHOCT He A0BOAM
y nutawe”. > Ha Taj HauMH je oBaj KpuTepujym nowctoseheH ca KpUTepujymMoMm
HOTOPHOCTW, TauyHMje Aa 6K uYmkbeHMUa 6una HopMasHO MPUM/bEHA Ha 3HaHe Kao
ornwiTerno3HaTa uYMkEeHMLA OHa Mopa OUTWM pasyMHO HeocrnopuBa, a pPa3yMHO
HeoCnopv1BOM Ce cMaTpa OHAa Kaja je onwTtenosHata?! Y KOHKpeHOM cnydajy, Behe
je  Kao OnwTeno3HaTy UMHEHWLY KOHCTATOBa/I0 MOCTOjakbe  LUMPOKOr WK
CUCTEMATCKOr Harnaga Haj eTHMYKOM rpynom TyTtcu, jep oabpaHa HMje ocrnopasana
OBY UMkbeHMLY Beh je camo Hermpana WHAMBWMAYaNHY OArOBOPHOCT OKPMB/LEHOT 3a
[iena Koja My ce CTaB/bajy Ha TepeT.

Mpema OBOM MPBOOMTHOM TyMaueky, KPUTEPUjyM pa3yMHe HeoCnopMBOCTY
nogpasymMeBao je Aa UMkbeHWLA Huje CrnopHa Mehy cTpaHKama, ann je KacHuje
NpeoBnafao CTaB Aa TO LUTO jeAHa Of CTpaHaKa 0crnopaBa HEKY UMEHNLY, He 3HauK
ayTOMaTCKM Aa YMHEHULIA HMje pa3yMHO HEOCNopMBa. Y TOM Cny4ajy Behe je Ay>KHO
[a NpoLEeHN OCHOBAHOCT OcCrnopaBaka M fAa ofpeAan Aa N je TO OcCrnopaBare
"pasymMHo.”*"? Ha npepnarayy je fa AOKaxe [a Ce UWHbeHWLA CMaTpa pasyMHOo
HEOCNnopvBOM, LUTO Ce Yy Mpakcu Hajyewhe BpLIM [OCTaB/batbeM PasINYMTUX

3BeLLTaja, OKYMeHaTa, KibIra, YnaHaka v 1. cn.3"

™ |, Semanza, ogyka o 03.11.2000., nap. 24., Koja Ce M03vBa Ha aHr/0CAKCOHCKe W3BOPEe MonyT
Archibold Criminal Pleading, Evidence & Practice § 10-71 (England, 2000) Phipson on Evidence, at §
2-06; United States of America Federal Rule of Civil Procedure § 201(B).

%72 Prosecutor v. Karemera et al., Case No. |CTR-98-44-R94, Decision on Prosecution Motion for
Judicial Notice, 9 November 2005 (E. Karemera, ognyka og 09.11.2005), nap. 5, L. Semanza, npecyga
YXan6eHor Beha, nap. 194.

33 Mpumepa pagy, y npegmety Monosuh TyxunaL, je TPaXMO [a Ce Kao OMLITENo3HaTa YMHbeHNLa
KOHcTaTyje fa cy: "TouyeBlin of anpuna 1992 na cee fo 16 anpuna 2003, nonnTuUyYke 1 BojHe Bohe
6ocaHckux Cpba cnposoAunM cy MNnaH cnajakba nojpydja HacTaweHux Cpbuma y BbocHu u
XepLeroBuHN y 3ajefHUUKY LeAnHy, npeysumara KOHTPOMe Haj TMM Nogpydvjuma v CcTBapara
3acebHe apxkaBe 6ocaHckux Cpba n3 koje 6u BehuHa He-cpba 6wna TpajHO ykoweHa. OBaj nnaH
YK/bY4MBao je MpUCMIHO MpemellTawe MHOrMx 60caHcKux MycnumaHa W3 HUXOBMX [OMOBA
MpMMEHOM obpacua Mo3HATOr Nof OMWTKM HAa3VMBOM ETHUYKO umwihere.” Y Uuby NOTKpen/betba
TBPAHE Aa Ce paaM O ONLITENO03HaToj UMkeHuuM, Tyxunal, je HaBeo npecyge MKTJ-a, oanyky o
CTpaTelLlKMM Lu/beBMMa CPICKOT Hapoga Y buX og 12.05.1992., onepaTtMBHO ynycTBo 6p. 4 'naBHoOr
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OBaj KpUTEPUjyM je LUMPOKO M HefocnefHO TyMadeH y npakcu. Mpumepa pagw,
TpnbyHann cy nNpBOOWUTHO oAbWjaiM Aa Kao OMLWTENno3HaTy YnktbeHMLy (HopMasiHO
NpUMe Ha 3Hahe KapakTep cykoba y PyaHan n 6uswoj CPPJ, Hanasehu aa je oHa He
33/10BO/baBa KpUTEPUjyM pasyMHe HeocropusocTu. 2’4 KapakTep cykoba je of 3Hauaja
3a KBa/M(hMKalmjy camor fena jep ce Heka fena Koja nognagajy nof HafneXXHoCT
TpubyHana Mory wu3spwMTM camo Yy MehyHapoAHOM OAHOCHO YHYTpallHeMm
opy>kaHom cykoby. KacHuje cy TpubyHanu oacTynuam n of Tor ctaBa, KOHCTaTyjyhu
Kao ONLITENO3HaTe UMHEHULE Aa je CYKoO6 Ha ofpeheHOoj TepuTopuju 61O CYKOO

YHYTpaLUtber A MehyHapogHor KapakTepa.>’

JIOK Cy Yy Hekum npegMeTuma
(hOPMaTHO MPUMaHW Ha 3HaHbe 3aKOHM,>"® akTI M3BPLLHE BNACTW U afMUHUCTPATUBHU
nponvien,®”’ y apyrum cnydajeBuMa je TO OA6MjaHO MOA O6GpasNoXereM Aa "Huje
jacHO Koju cy ce mponucu npumMersusaivn y ogpeherom nepuogy,®® unn pa ce ose

YAHEHNLIE HE MOr'y CMaTpaTi onwTenosHatum.>"®

wraba Bojcke PC op 19.11.1992., pesonyumje CaBeTa 6e36efHOCTM YH-a ¥ HeBnafuHuX
opraHusaumja, 6pojHe Kbure 1 akafieMcke YnaHke Koju cy ce 6aBuiv oBom TemoM. MpeTpecHo Behe je
HalNo fa MpejsioKeHa UYMbeHMLA UCMyHaBa KPUTEPUjyM pefieBaHTHOCTM y cMmucny npasuna 89 [,
anv fa U3BOpY KOje je HaBeo TYXXunal, He cafpXe JO0BO/bHO MH(opMaLMja O CTBApPHOM MOCTOjary U
CMpoBONerY HaBefeHOr NnaHa y KOHKPeTHO 0apefheHOM BPEMEHCKOM NEPUOLY, K0 HU O YUECTBOBakY
MO/IMTMYKOT U BOjHOT PYKOBOACTBA 60caHCKMXx Cpba y TOM nnaHy, Te fa NpaBoCyaHW U JOKYMEHTapHM
CMUCU KOje je HaBeno TYXW/AWTBO HWCY fIOBO/bHM fla Ce YTBPAM [a je NpepfiokeHa uYnkbeHuLa
HOTOpHa 1 onwTenpuxsaheHa. Bugu: B. Monosuh, oanyka o 26.09.2006, nap. 18.

3 Kajelijeli, opnyka op 16.04.2002., nap. 17, Prosecutor v. Niyitegeka, Case No. ICTR-96-14-T,
Decision on Prosecutor’s Motion for Judicial Notice of Facts: Rule 94 of the Rules of Procedure and
Evidence, 04.09.2002. (Niyitegeka, oanyka of 04.09.2002), nap. 6 MpeTpecHo Behe y npegmeTy
Cumuh je ogbmno 3axTeB TYXKMOLA Aa KOHCTaTyje Kao OMNLITEN03HAaTY YnHbeHWULY TO Aa je CyKob Ha
Teputopuju buX 6mo cykob mehyHapoaHor kapakTepa, no3usajyhu ce Ha ognyky y npegmety Taguh y
KOjoj je HarnaxeHo fa cy ce "y 6vsLioj COPJ ogurpany pasnuumTin CyKobu pasnnumnTix Kapakrepa, na
[a CBaKo NpeTpecHO Behe Mopa y 3aBUCHOCTM 0f, CBaKOr NpeAMeTa YTBPAUTM Npupogy cykoba Ha
OCHOBY /10Ka3a KOju cy My npe3eHToBaHu. MelyTuM, y of6ujary 3axTeBa Behe ce Huje no3Bano Ha
"pasyMHy HEOCMOPUBOCT” KapakTepa cykoba, Beh Ha TO fja KapakTepu3auuja cykoba npeacTasba
YMHEHUYHY, a He NpaBHY oueHy. b. Cumuh, ognyka og 25.03.1999., cTp. 4.

3 Buam opnyke: L. Semanza, oanyka o 03.11.2000., Prosecutor v. Jean-Paul Akayesu, |ICTR-96-4-T,
Judgment, 2 September 1998. Prosecutor v. Ntagerura, Bagambiki, and Imanishimwe, ICTR 99-46-T,
Oral Decision on the Proposed Expert Reports and Evidence of Antoine Nyetera, Uwe Friesecke, and
Wayne Madsen (TC). 4 July 2002 (Ntagerura, oanyka og 04.07.2002.).

378 Prosecutor v. E. Ntakirutimana and G. Ntakirutimana, Case No. ICTR-96-10-T & Case No. ICTR-
96-17-T, Decision on the Prosecutor’s Motion for Judicial Notice of Adjudicated Facts, 22 November
2001. (Ntakirutimana & Ntakirutimana, ognyka og 22.11.2001.).

377 Prosecutor v. A. Ngirabatware, Case No. ICTR-99-54-T, Decision on Prosecutor’s Motion for
Judicial Notice of Facts of Common Knowledge, 15 July 2010. (A. Ngirabatware, ognyka of
15.07.2010.).

378 C. Bizimungu oanyka o 06.12.2005.

3 y npeamety Hukonuh, xan6eHo Behe je 046110 3axTeB og6paHe Aa ce HOPMaTHO NPUME Ha 3Habe
no npasuny 94 A BOjHV NPUPYYHULM U NpaBuaHMUM JHA, Kojum 61 ce foKasana hero.a orpaHuyeHa
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3.2. [paBHO [ejCTBO OMLITENO3HATUX YNHEHNLA

Y npakcu TpubyHana ce MCKpuUCTamMcao CTaB Aa npasuno 94 A He ocTas/ba
HUKakBYy AMCKpeunjy. HakoH wWTo Behe ycTaHOBWM fa Ce pagu O OMLWITENO3HaToj
YUHEHULM, AYXKHO je Aa je hopManHo NpumK Ha 3Hare. ¥ Anu Ha Behy je KoHauHa
npoLeHa Tora LTa ce cMaTpa OrLITeNno3HaToOM YneHULOM. Ha npegnarayy je fakne
[a [OoKaxe [a je NpefnoXeHa YMkbeHULA OMLITeno3Hata, pasymMHO Heocnopvsa u
peneBaHTHA 3a KOHKpPeTaH C/yyaj, a Apyra cTpaHa T0 MOXe 0CropaBaTy Npe Hero LwTo
Behe JOHece KOHaYHy OA4JTyKY O heHOM (POPMASTHOM MPUMakbe Ha 3Harbe.

[JlokasmBare 1 ocropaBare 0 KOMe je pey Tpeba CXBaTUTK Ca Pe3epBoM, jep ce
OB/le He pafin 0 YHaKpPCHOM W HerocpefHOM M3BOhewYy [oKa3a npes CyLoM Y Luby
yTBphMBara ofpeheHnx unmweHnua. OBge cyf A4OHOCK OfYKY Ha OCHOBY MUCMEHMX
nofHecaka Ty>unawrsa v ogopaxe. MNMpegnaray he y CBOM NOAHECKY 3axTeBaTyh Aa ce
ofpeheHe unkbeHMUe (OPMasIHO NMPUME Ha 3HaHe Kao OMLITEno3HaTe YMHEHULE U Y
npunor Tome he HaBeCTM 3alITO CMaTpa fa je YAHeHMLa peneBaHTHa, oML Teno3Hara
M pasyMHO HeocCrnopuBa, Kao W [a /n je eBeHTYaJIHO MOTKPer/beHa HeKUM Apyrum
n3sopmma. [pyra ctpaHa he y CBOM MOAHECKY OCMopaBaTV OBaj 3axTeB HaBogehu
3allTO ofpeheHa uMbeHnLa He 1cnywasa ycnose a byae (hOpMaiHO MpPUM/beHa Ha
3Hame, JOK KOHaYHy Of/1yKY Y nornedy Tora JOHOCY NPeTpecHo Behe. Y ToM cMmucny
je HarnaweHo [a oueHa fa v ce pagu O OMWTENo3HaTOj YMHEHULM NPesCcTaB/ba
MpaBHO NUTabe, UMje TyMaUere 3aBUCU UCK/bYUMBO Of, NpoLeHe cyaa.>®! Ha oanyky
npeTpecHor Beha je [03BO/beHa XKasba, a o4/lyKa xanbeHor Beha je KoHauHa. "Kaga

Xan6eHo Behe opmaniHM NPUMKN Ha 3Hakbe ofpefeHe YNHEHMLE Kao OMWTENO3HaTe,

oBnawherwa Koja je MMao kao oduump, Mof 06pasnoXkerweM fa OBa NpaBuia He MpeacTaB/bajy
orwiTeno3sHare YnweHuLe. Prosecutor v. M. Nikolic, Case No. IT-02-60/1-A, Decision on Appellant’s
Motion for Judicial Notice, 1 April 2005. (M. Hukonuh, ognyka »Xan6eHor Beha og 01.04.2005.), nap.
34.
30 C. Munowesuh, ognyka og 28.10.2003., E. Karemera, oanyka og 09.11.2005. Y npegmety
Kapemepa, XXanbeHo Behe je Harnacuno ga npeTpecHo Behe Hema AMCKPELMOHO oBnawhewe aa
0f/lyuyje aa nn je YnbeHMLY, NaKo je OMLITeno3HaTa, A03BO/LEHO A0KA3MBATU PEAOBHNM U3BONEHEM
[oKasa Ha cyheny. E. Karemera, ognyka YXXanbeHor Beha o 16.06.2006. nap. 23.

E. Karemera, ognyka XXan6eHor Beha og 16.06.2006., nap. 23.; Prosecutor v. Dominique
Ntawukulilyayo, Case No. ICTR-05-82-PT, Decision on Prosecutor’s Motion for Judicial Notice of
Facts of Common Knowledge, 17 March 2009. (D. Ntawukulilyayo, oanyka og 17.03.2009.), nap. 6.
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npeTpecHa Beha AyxHa cy fia NpUMeHe TakBy oanyky” % Takofe je HarnaLeHo Aa ce
YUHEHMLLE MOTY (hOPMaHO MPUMUTU Ha 3Hakbe Y 61110 KOjoj thasm cyherba. >
UnreHnue Koje cy (POpMasiHO MPUM/bEHE Ha 3Hare Kao OnLITeno3Hare He
0CTaB/bajy MOryhHOCT gokasuBama CynpoTHOr. CXOLHO TOMe, CTpaHKa Ha uujy cy
LUTETY HE MOXe WX OcropaBaTh Ha Cyhewy. Y TOM CMUCNY je y BuMLIe HaBpaTa
HarfalweHo fa "JyMkeHuUe Koje cy (hopmManHO MPUM/bEHE Ha 3Hawe CNyXe Kao
HebOopMBM [0Ka3...003BO/INTM OA6paHM fa uxX ocrnopasa AoBesio 61 y nutake camy
CYWITUHY OBe AOKTPUHE unju je um/b Aa ce ocnoboan o pefoBHOr hopMasHOr
[lOKa3nBatba CTBapU Koje Cy OMLLUTeno3HaTe 1 pa3yMHo Heocriopuse”.®* 3a pasnuky
0f, YMHEeHMUA Koje Cy (opmManHO MNpUM/bEHE Ha 3Hawe Mo npasuny 94 b,
OrnLITENO3HaTe YnMkeHuUe Koje Behe npumm Ha 3Hawe no npasuny 94 A umajy
[ejcTBO HeobOpMBMX NPETNOCTaBKM, HEe OcCTaB/bajyhu MOryhHoOCT AoKa3uBaha

CYNPOTHOT.

3.3. MNMpaBHe oLeHe 1 06enexja KpUBMYHON Aena Kao OMnLITeno3HaTe YAHEHNULE

Y noyeTKy je nojam OMLITENO3HATUX YMHEHMLA PECTPUKTUBHO TyMaudeH, anu
KacHuje, ca nopactom 6poja npeagmeTa U NpuTUCLMMA Aa ce OHU peLle Yy oapeheHoM
POKY, Aonasn A0 3HaTHO "nubepanHujer”’ Tymayera OBOr MojmMa Kako 6u ce ybp3ao
[0Ka3HM MocTynak. Tako Cy Kao OMnLITeno3HaTe npuxsaTaHe U YMHEHKWLE NOCTOjaHka
"LLUMPOKOT N CUCTEMATCKOT Hanaja Ha LBWUIHO CTAHOBHULUTBO”, "eTHNUYKOT Ynwherba
Ha ofpefheHOoj TepuUTopmjn”, NMa Yak U YNeHULUA Aa je Y PyaHau M3BPLUEH reHouns.
OBaKB/M TyMayereM Mojam OMLITENO3HATUX YMHEHULIA je NPOLIMPEH N Ha 06enexja
6uvha KpMBWYHOI Aena Kao W Ha NpaBHE OLEHe, WITO je Yy aaBep3vjasiHoj npakcu
He3aMunCnBO.

JeHO 04 OCHOBHWMX npaBWna Yy Be3n (OPMasHOr MpUMara Ha 3Hare Y
aHr/I0CaKCOHCKO] Mpakcu je [Ja Ce He MOry KOHCTaToBaTWM UMHEHULUE KOje

npeacrasrbajy obenexja 6uha KpMBUYHOP [ena Koje Ce OKPUB/bEHOM CTaB/ba Ha

%2 £ Karemera, ognyka YKan6eHor seha o 16.06.2006., nap. 29.

%3 E, Karemera, opnyka YKan6eHor seha o 16.06.2006., nap. 29. The Prosecutor v. Smon Bikindi,
Case No. ICTR-2001-72-A, Judgment, 18 March 2010., par. 101.

4 |, Semanza, oanyka o 03.11.2000. nap. 41.
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TepeT. Pa3for je Taj WTO je 3afaTak Ty)Xwuoua f[a AOKaxke CBa 06enexja KpuBUYHOT
[iena "BaH pa3yMHe CyMhe”, a (DOPMa/IHO MpPrMarbe Ha 3Hame YMHbeHMLA KOoje YMHe
oBa 0b6enexja 6 JOBENO Y NUTake MPaBo OKPMB/LEHON Ha NpaBuU4YHO cyhewe. Kako
Ce KOHCTaTOBaHe YMHEHMLIE YOMWTe He MOry ocropaBaTh, TYXXWOYeB TepeT
[l0Ka3nBara 61 610 3HATHO ONaKLLIAH.

TpnbyHann cy nNpBoOMTHO Takofe CTajaim Ha OBOM CTaHOBMLUTY, MeRyTuM
BPEMEHOM fi0/1a3n [0 ApacTUYHOr 3aoKpeTa npakce. lMpumepa pagu TpubyHan 3a
PyaHay je y 6pojHMM of/lyKama oabujao Aa (hopMasHO NPUMK Ha 3Hake YNHEHULY
fa je y PyaHau [owsio A0 "LWUMPOKOT W CUCTEMATCKOr Haraja Ha LMBWIIHO
CTaHOBHULLTBO", jep je pey 0 06enexjy KpUBMYHOT fefa 3104MH NPOTMB YOBEYHOCTY
Koje je TyunalL, fyxaH fa [OKaKe "BaH pasyMHe cyMme”.>®® MehyTum, YKan6eHo
Behe y npeameTy Kapemepa OACTyna of, OBakBe Mpakce, nof 06pasfioxereM Aa je
"MpeneBaHTHO [a /i1 0Be YMibeHULEe MpeLcTaB/bajy obefexje HEKOr 0f KPUBUYHUX
[iena 3a Koje Ce OKPUB/bEHM TepeTW. TakaB YC/IOB Ce He MocTas/ba y npasuny 94
A.n386

OBaj cTaB npuxsaTaH je U Y KaCHUjum ogfiykama. NprmMepa pagu, y npegmerty
CraHunwmnh n XXyn/baHuH Behe je MCTaK/I0 fa HeMa HMKaKBMX pas/fiora fa ce ogouje
(bopMasIHO npuMare Ha 3Harbe UMibeHMLA Koje MpefcTaB/bajy obenexje 6uha
KpmBu4yHor gena. CTtora He MocToje Mperpeke fga ce Kao OnwiTenosHara npuxeartut
UMkbEeHMLA MNOCTOjae  LUMPOKOr WM CMCTEMATCKOr Hanaja Ha  LMBWIHO
CTaHOBHULLUTBO, MaKo OHa MpefcTaB/ba 06enexje KPpUBMYHOI Aena 3/104MH NpPOTUB
yoseuHocTn.®’ McTa je cuTyaumja M ca ksanMdukaumjom cykoba Ha ogpefjeHoj
TEPUTOPUjW, LUTO je Y HeKUM C/y4vajeBUMa Of CYLUTMHCKOr 3Hayaja 3a MpaBHY

KBa/MUKaLMjy KpyBuuHor gena.>®

385 Oanyke: Kajelijeli, ognyka og 16.04.2002, Ntakirutimana & Ntakirutimana, ognyka og
22.11.2001., Niyitegeka, oanyka of 04.09.2002, Nyiramashuko, ognyka og 15.05.2002.

%6 E Karemera, oanyka YXan6eror seha o 16.06.2006, nap. 30 n 42.

%7 Prosecutor v. Stanisic & Zupljanin, Case No. IT-04-79-PT, Decision on Judicial Notice, 14
December 2010 (CTanuwuh & XKynmbaHuH, ogyka og 14.12.2010.), nap.13.

%8 Mpumvepa pagn, y npeameTy Cumuh, TyXunal, je 3axTeBao [a ce Kao OMLITeno3HaTa YnkeHnLa
(hopMa/IHO MPUMKU Ha 3Hare TO Ja je Cyko6 Ha Teputopuju BuX 6o melyHapofHOr KapakTepa.
Tyxwunay, ce y CBOM 3axTeBy N03Bao Ha T0 fa je BuX npornacuna HesasucHocT 06.03.1992.roauHe, fa
jy je EBponcka YHuja npusHana 06.04.1992. roauHe, a CAJ, 07.04.1992. roguHe, ga je baguHTteposa
KoMUcKja hopMmupaHa o cTpaHe YH-a 3ak/byunna fa je buX noctana HesaBucHa pxkasa 06.03.1992,
Kao 1 Aa je oBa YMkbeHMLa noTepheHa y paHujum npegmeTma Tagmh n Uenebuhn, WITO YnHbeHULN
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Y Bec3n ca TUM MOHOBO Ce OTBapa MuTake Pas/IMKoBara YWMHEHUYHOT W
npasHor. AKo ce nohe of NOCTaB/beHOI KpuUTepumjyma fa "npaBHa HOpMa CafpXu
camo MpaBHe efleMeHTe, Ja Y H0j HemMa HULWTa YnkbeHnyHor”,* npousunasm ga cy
"LUMPOK M CUCTEMATCKM Hanag' rnpasHe oueHe. [la v [oKa3ao ja ce pagw 0 Hanagy
LWMPOKMX pa3Mepa, TyXunay, Tpeba Aa [OKaxe fa je Ha opgpeheHOM nogpydjy
MocTojao Hanag ycMepeH Ha BenMKKW 6poj nmua Koju je Tpajao ofapeheHo Bpeme. 3a
NoCTOjatbe CUCTEMATCKOr Hamaga HeonxoAHO je AOKa3aTu fa je Taj Hanag 6wmo
nnaHupaH u opraHn3oBaH.>® HakoH WTO TyXunal [OK&Ke OBe UMbEHULE Cyf
[OHOCK NpaBHW 3aK/byyak, O4HOCHO MpOLekbYje fa N1 ce Hanag Ymnje je noctojare
[0Ka3aHO MOXe CMaTpaTyl LUMPUM N CUCTEMATCKMM HanagoMm Yy npaBHOM CMUCAY Te
peun. To je fak/e NpaBHO MUTawe Koje Ce peLlaBa NPUMEHOM MpaBa Ha KOHKPETHO
YTBPHEHO YNHEHNYHO CTakbe.

TpubyHan je MpBOGUTHO Takofe cTajao Ha oBom cTaHoBWWTY,** ann ce
npakca Harno okpehe y cynpoTHOM npasLy fOHOLIeweM opnyke XKanbeHor seha y
npegmety Kapemepa y KOjoj je HarnaweHo fa ce U U MpaBHM 3aK/byyun mory
cmartpaTy OMwTerno3HaTMM YMktbeHUUaMa Te Aa je Kao TakBe Behe AYXXHO ga ux
(hopManHO NPUMKM Ha 3Hatbe, jep My Npasuio 94 A He OCTaB/ba HUKaKBY AUCKPeLnjy
y ToM norneay. CBojy oanyky Behe je 06paznoXuso Tme aa "6e3 063upa Ha TO LWITO

13pasun LUMPOK MMM CUCTEMATCKM Hamaf NpeAcTaB/bajy MpaBHE OLeHe, OHW YNpPKOC

nocTojawa MefyHapogHor cykoba Ha Teputopuju BuX paje kapakTep OMLWITENO3HaTe UYMkbEeHULE.
KapakTep cykoba y KOHKPETHOM C/y4ajy 610 je 0f CYLUTMHCKOr 3Hayaja 3a npaBHy KBanudukauujy
KPVBUYHOT [ena, jep je TeLWKO KpLuerbe YKeHeBCKMX KOHBEHLMja KOje Ce OKPUB/bEHMA CTaB/baio Ha
TepeT moryhe camo y MefyHapogHOM cykoby. [peTpecHo Behe je 046uno 3axTeB Tyxumoua Hanasehu
Ja ce pagu O MpaBHOM NWTakby Koje MpefAcTaB/ba 0Oenexje KPUBMYHOT Aefia Koje Ce OKPUB/bEHOM
CTaB/ba Ha TEPeT, a/in je KacHWja npakca OACTYNWAa of OBOr CTaBa, KOHCTaTyjyhn Kao onwiTenosHaTe
UMkEHULIE Aa je CyKoO Ha ofpeheHoj TepuTopuju GMO CYKOG YHyTpallmwer wunu MehRyHapogHor
Kapaktepa. Bugn opnyke: L. Semanza, ognyka og 03.11.2000., Ntagerura, ognyka og 04.07.2002.,
uTg,

%9 M. Mpy6uLua /1980/: 161.

%0 Tako n 3. CtojaHosuh /2006/: 781.

¥ Tako je MKTP 04610 ja (hopMaHO NPUMM Ha 3Harbe YnHeHWLY Aa je "y PyaHau BOheH LMPOK 1
CUCTEMATCKM Hanaj Ha eTHWuky rpyny TyTtcu”, cmatpajyhm fa ce pagu O npaBHOj OLEHW Koja
npefcTas/ba 0benexje 6uha kpusnuHor gena (L. Semanza, ognyka of 03.11.2000., Kajelijeli, oanyka
of, 16.04.2002). Wcto Tako, Behe je opbuno TyxuoyeB 3axTeB Yy npeamery Cumuh, nog
06pasnoxeremM Aa Kapaktep cykoba Ha nofpydjy buX Huje onwTtenosHaTa unkbeHula, Beh npasHu
3aK/byyak [0 Kora Cy folna paHuja Beha Ha OCHOBY M3BeAeHMX f[OKasa. Y TOM cmucny Behe je
UCTaKMo fa je nNpupoja cykoba CMOPHO NpaBHO MUTake Y MOrnefy Kora obe cTpaHe MOpajy MmaTw
MOryhHOCT da M3M10Xe CBOje aprymeHTe M fAoKase, Te ga TpubyHan mMoxe (hopManHO MPUMUTK Ha
3Hatbe CaMO YMHEHULIE a HE U HMXOBY MpaBHY oueHy. (b. Cumunh, ognyka of 25.03.1999.).
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TOME OMUCYjy 1 YNHEHNYHO CTake Koje je NnocTojano y PyaHau, na ce Mory cmatpatu
OnwTeno3HaTMM uYnkweHuuama. lMutake HUje aa n je npeanor QopmynmcaH
NMpaBHOM WM NlaMdKOM TEpMUHOMOrMjOM, Beh aa Nn je YnkbeHuua pasyMHO
Heocnopuea. ¥ KOHKPETHOM Cny4ajy HU npeTpecHo Behe HM ogbpaHa HUCY Hasenwu
HW jefjaH pasymMaH OCHOB MO KOMe 61 Ce 0Be UMHbeHWLE MOF/le ocriopaBaTu.”>%

HakoH oBOr npecefaHa je 1y ApYrum ogjiykama n3puymTo je HaBoheHo fa ce
N "MpaBHN 3aK/bydly MOry CMatpaTu OMLWITEMO3HATMM uYukbeHuuama’! TNpumepa
pagn, KOHCTaTyjyhu Kao OMWITENOo3HaTy YMeHULY f[a je "pacrnpocTparbeH U
CUCTEMATCKM Hanafg Ha UMBWIHO CTaHOBHMWTBO 60caHCKMX MycnumaHa W
6ocaHCkMx XpBaTta Ha Teputopuju Cpricke Penybnunke BuX, Koja je KacHuje
npo3saHa Peny6nvka Cpncka, Tpajao TOKOM nepuoga of HajkacHuje anpuna go 31.
Aeuembpa 1992”, npetpecHo Behe je y npeameTy CTaHUWKh 1 XKyn/baHWH UCTaKMo
Aa "(popmanHo nprMarbe Ha 3Hawe Ha OCHOBY npasuia 94 (A) Huje YCNOB/bEHO TUME
[la HeKa OrLTeno3Hara YnMkbeHnLa He CafpXXu CYLUTUHCKN NpaBHY KBannpukaumjy.”
Mo3nBajyhm ce Ha opfykKy Yy npeametry Kapemepa, Behe je HaBeno pga je
"NpeneBaHTHO TO Aa NI YMHEHULIE NPEACTaB/bajy 06enexja KpUBUYHOI Aena 3a Koje
ce TepeTn M fa Ta obenexja TYXWnawTBO Mopa Aa AoKaxe. Mako nocTojarbe
pacnpocTpakeHOr WA CUCTEMATCKOr Hamaga Ha LUMBW/IHO CTAHOBHMLUTBO
npeacras/ba 06eneXxje KPUBMYHOI fena 3/7104MH MPOTUB YOBEYHOCTU, Behe je
oBnawheHo Aa (OpPMaHO NPUMMK Ha 3Hakbe MPeasioKEHY UMHbeHULY, jep je
TY)KMNALLTBO MOKA3a10 Aa Ce Paau O OMLUTENO3HATO] UnkbeHnLn "%

Oanyka >XanbeHor Beha y npegmeTy Kapemepa o06e36eguna je cebm
"MCTOPMjCKN 3HaYaj” hopMa/THUM NPUMaHeM Ha 3Hake reHoumMaa Kao onLTenosHare
YMHbEHMLIE, YMMe je “CKaHAaim3oBaia’ CTPy4HY jaBHOCT.*** Ynpkoc TyxuoueBuM
3axTeBVMa y TOM cmepy, TpubyHan 3a PyaHay je Ayro ogbujao fa hopmMasHO npummn
Ha 3HaHe NOoCTojare reHoumaa y PyaHam Kao onwiTenosHaTy YikbeHuULy, cmatpajyhu

[a je pey 0 CYLUTUHCKOM MuTaky Koje je NOTPe6HO [0Ka3aTh Y CBAKOM KOHKPETHOM

%2 . Karemera, ognyka YKan6eHor seha o 16.06.2006. nap. 29.

3 Cranmwnh & XynmbaHuH, ognyka og 14.12.2010, nap. 13.

¥4 Bugm: N. Jorgensen /2007/: “Genocide as a Fact of Common Knowledge” ICLQ vol. 56, 895., R.
Mamiya /2007/: “Taking Judicial Notice Genocide? The Problematic Law and Policy of the Karemera
Decision” Wisconsin Intl. L.J. Vol. 25, No. 1., 1-22., Jake Hirsch-Allen, Why International Criminal
Tribunals should not call Genocide *’Genocide’”, AOCTYNHO Ha:
http://jake.contemporaryfuture.com/docs/transystemi cL aw/Judicial NoticetoHi storical Record. pdf
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cnyyajy, umajyhn y Bugy fa reHoums He MoXe rnocrojatu 6e3 reHoumaHe Hamepe. Y
TOM CMW/IY je MCTMLAHO fJa "ynpkoc O6pOjHUM HOBMHAPCKMM M3BeLITajuva W
n3BelTajuma YH-a Koju rosope y npusior Tome fa je y PyaHam U3BpLUeH reHouns,
pey je o hyHAaMeHTaIHOM MUTakby Koje ce Mopa 4oKasaTy Ha cyhery”. > Ha canuan
HauMH je pe3oHOBasI0 U MpeTpecHo Behe y npeameTy Kapemepa ucTakaswy fa 6w
(hopManHO MpvMarbe Ha 3Hawe YUHeHWUEe Ja je Yy PyaHOM W3BpLUEH TeHoump,
TYXuouy OM 3HaTHO OnakLano TepeT [AoKasuBawa. AKO 6M Ce KOHCTaToBaslo
nocTojarbe reHoumaa, 4OBO/LHO 61 610 JOKA3aTK Camo fa Ce ONTY)KeHU Y4ecTBOBaO
y OM0 KO0jOj 0f HaBefeHUX paftK, 6UN0 Kao HemocpeaHu m3spLuMnal 6uno Kao
KOMaHZaHT WM uYnaH YLPYXXEeHOr 3/104MHaYyKor nogyxeata, Aa 6u ce [okasana
Iberosa reHoL/gHa HaMepa, a CaMMM TUM W OArOBOPHOCT 3a reHoumg,

MehyTtum, XKanbeHo Behe ycBaja anby Tyxuoua 1 hopMasHO NMprMa Ha 3Hakbe
Kao ONWTEeNo3HaTy YnkbeHuUUy TO fda je y PyaHau Tokom 1994 rogmHe m3BpLUeH
reHoumns Haz npunagHuLMma eTHUYKe rpyne TyTcu, jep je pey 0 YMeHULM Koja je
"OnNLITENO3HaTa NCTOPUjCKA YNHbEHMLA". Y 06pa3noXeny oAnyKe Behe je UCTakno:

"Hema pa3yMHOr OoCcHOBa [ja ce ocropasa ga je TokoM 1994. rognHe nocTojasia Kammnara
MacoBHOI ybujarba yCMepeHa Ka YHULITewY eTHU4YKe rpyne TYTCW... Y MPBOGUTHUM
nocTynuuma npeg TpubyHasom je 61no pasymMHo fa NpeTpecHo Behe NpuKyr/ba Aokase o
TOKY TeHouuaa, y LUWby CTBapara WCTOPUjCKUX CMMca U U3BMaYeHa UMHEHUYHUX
3aK/byyaka. Bpluere reHoumpga y PyaHau je HefBOCMWUCNEHO YTBPHEHO paHujum
npecyfama osor TpubyHana, OpPOJHMM Kburama, HayYHUM YfiaHuLuMa, MeLyjCKUM
n3BellTajumMa, M3BewTajuMa 1 pesonyuujama YH-a, ofJiykama HauMoHaHUX Cy[0Ba,
13BeLUTajMa BNagUHUX N HEBMAAUHUX opraHu3aumja. MNMpema TOMe, YmkbeHuua fa je y
PyaHau v3BpLUEH FeHOUWA je [eo CBETCKE WMCTOpuje M npeAcTas/ba KnacuyaH npumMep

OMLLUTENO3HaTe, pasyMHO HEOCNOPMBE UnkbeHnLe”. >’

Y Be3u npumMefde fa Ce KOHCTaTOBabeM OBE UMHbEHMLE TY)XKMOLY 3HATHO
OnakLlaBa foKasHu TepeT, XKanbeHo Behe je UCTaKNMO Aa je TyXXunal 1 farbe AyXKaH aa
[OK&XXe [a Cy ONTY)KEHW KPVBU 33 OBO KPVMBMYHO [ef10, TauyHuje fa je KOf HUX
noctojaia reHoumgHa Hamepa. Kako ce pagwno O BUCOKAM  MOMUTUYKUM
(hYHKUMOHepuMa, YnaHoBuMa Bnafe PyaHae TOKOM 1994, reHouuaHy Hamepy Huje
OWN0 TELKO JOKas3aTh No NPUHLUMNY YAPYXXEHOT 3/104MHaYKOr nogyxearta. Behe ce

KpaTKO 3aapyKasio Ha MpUMeAGM Aa "reHouuz” npeacTas/ba NpaBHY, a He UMbEHNYHY

%5 |, Semanza, ognyka of 03.11.2000., nap. 36.
%6 E Karemera, oanyka o 09.11.2005.
*7 | bid, nap. 35.
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OLEeHY, Harnawasajyhu fga ce Taj aprymeHT Yak M He MOXe Y3eTW Yy pasmarpame,
"6yayhn pa npasuno 94 (A) He pdaje npetpecHom Behy moryhHocT ga oabuje aa
KOHCTaTYje YnbeHMLe N0 TOM ocHoBy”. >

OBakaB CTaB npob6seMaTnyaH je M3 BULLE Pa3/ora, NPBEHCTBEHO Ca acnekTa
TepeTa foKasuBara M npaea Ha of6paHy. Kao npBo, npeTnocTaBka HEBUHOCTU Y
KPVMBMYHOM MOCTYMNKY 3axTeBa Of Ty)KMoua fa AOoKaxe cBa obefnexja KpuBUYHOT
[ena BaH pasymHe CyMhe. AKO ce obenexja buha KpMBMYHOI [ena KOHCTaTyjy Kao
noctojeha n 6e3 AoKa3nBarba, 0Baj TEPET je 3HATHO ONnakLlaH. MNprumepa pagn, ako cyf
Beh KOHCTaTyje fa je M3BPLUEH reHouma 1an da je nocTojao LWMPOK N CUCTEMATCKM
Hanaz Ha UMBWIHO CTaHOBHULLITBO, Ha TY>KMOLLY je jOLU camo [a [AOoKaxe OAroBOPHOCT
OKPVB/BEHOI 3a TakaB Hamaj, LITO Huje TeLKO NocebHO umajyhu y Buay nocTojare
KOHCTPYKUMje YAPY>KEHOr 3/104MHAYKor nogyxsara. [OBO/bHO je HavMe YTBPAUTU
MOMIMTUYKY WKW BOjHY YNOry OKpPWB/bEHOT Yy ogpeheHOM nepuogy Aa 6u ra cyq
MPorsacuo KPpUBUM 3a "OMLITENO3HATY UYMHEHMLY” BpLUEHa reHoumaa Uam 3104mHa
NnpoT1B YoBeyHoCTU!

Y Be3n ca TOM NpumMeAo0oM Yy npakcu TpubyHana je UCTULAHO Aa je TO caMo
"anTepHaTMBaH HauyMH" 33[0BO/bEHA [OKAa3HOI TepeTa, a fa KOoHayaH TepeT
yBepaBatba 0CTaje Ha Ty>|<1/|0u,y.399 OBaj "anTepHaTMBaH HauYMH" Aakne nogpasymesa
fa cyp ysuma ofpeheHe unkeHuLe Kao yTepheHe 1 6e3 fokasmBamwa. CTpaHka Koja
npegnaxe fga ce ogpeheHa uMkeHMUa (DOPMasIHO NPUMK Ha 3Hake [dy)KHa je aa
[OKaXKe [a YMkbeHuLa MUcryHwasa CBe yC/ioBe ga 6u ce cmarpasia OnLITeno3HaToM,
LUTO nofpasymeBa ¥ fOKa3nBare pa3yMHe HeOCMOPUBOCTU YNHbeHMLE. YMECTO fa ce
YMkeHMLA [0Ka3yje Ha Cyhemy, NCNUTBaHEM CBEAO0KA N U3BONEHEM APYrnX A0Ka3a,
HOTOPHOCT M pa3yMHa HeOoCMOPUBOCT YMHbeHNMLEe Ce [JoKasyje Hajuyewhe Ha OCHOBY
pasHMX W3BelUTaja, 4laHaka W [JOKyMeHaTa Yy KojuMa je 4utbeHuua cagpykaHa.
TpnbyHan je KOHCTaToBao reHouuns Kao OMnwTeno3HaTy YnkbeHMLy no3msajyhn ce Ha
OpojHe unaHKe, M3BelWTaje YH-a M HeBnaAMHUX OpraHM3aumja mako je ca gpyre

CTpaHe, Y MHOIMMM u4faHUMMa WCTML@HO Aa cy YyoucTBa y PyaHau npe 6una

%8 |bid, nap. 37.

¥° ¥ npegmety Kapemepa YXan6eHo Behe je ucTakno fa je "TauHo Aa he MexaHusam u3 npasuna 94 A
OnakwaTy TYXWOLY [0Ka3vBatbe Y HEKUM Chy4yajeBuMMa, anu fa KOHauyaH TepeT yBepaBawa W
[OKasnBama IMYHE O[rOBOPHOCTM CBAKOP OMTYXXEHOr OcTaje Ha Tyxwuouy". E. Karemera, oanyka
YXan6eHor Beha op 16.06.2006., nap. 192.

192



MOTVBMCAHA WMOBMHCKUM MUTakMMa HEro  eTHUYKOM  MpKoM.*®  Osaj
"aNTEpPHATVBHN HAuMH [0Ka3vBawa’ [ak/ie nofpasymeBa fa Tyxwunay Ha cyhewy
Hehe W3BOAUTM [OKa3e Kako Ou yBepuo Cyj fa Ce paguno O LUMPOKOM M
CUCTEMATCKOM Hanafy Ha UMBWIHO CTAHOBHWMLWITBO, Beh fa camo Tpeba Aa Jokaxe
npe cyhewa fa je uuMmbeHWLa LIMPOKOT WM CUCTEMATCKOr Hamaga Ha oppeheHoj
TEPUTOPUjU OMLUTENO3HATA U Pa3yMHO HEOCTOPKMBA YnHbeHULA!

KoHcTataumnjom 0BMX UMHEHULIE MPaBO Ha Of6paHy je AOBEAEHO Y NUTame,
oynyhu fa ce YnmkbeHuLe Koje cy (opMasiHO NPUM/bEHE Ha 3HaHe Kao OMLTeno3HaTe,
He Mory “obapatn” Ha cyhewy AOKa3vBaweM CYNpOTHOr. HbuxoBa KOHCTaTauuja
cTBapa HeobopUBY MPETMOCTABKY HUXOBE UCTUHUTOCTY M OA6paHa UX BULLIE HE MOXE
ocnopasaT. Tako ofbpaHa YornLiTe He MOXe TBPAUTY [a ce Y KOHKPETHOM Hanagy
HMje pagnno o "LUMPOKOM M CUCTEMATCKOM Hanagy”, Aa npeaMeT Hanaga Huje 6uno
UMBW/IHO CTaHOBHMLUTBO Beh NEermTMMHWM BOjHWU LUWBLEBM, fa Cy ybucTBa 6una
MOTMBMCAHA WMOBMHCKMM CyKOOGMMa, a He HaMepoM jJa ce YHUWTKW oppeheHa
eTHMYKa rpyna M Cn., jep CBe OBE UMHEHULE A00Mjajy KapakTep HeobopuBmMx
MPeTnocTaBKu.

3a pa3nuky of TpnbyHana 3a PyaHay rae je BeiMku 6poj YnkbeHnua (popMasiHo
MPUM/bEH Ha 3Hake Mo npasuny 94 A Kao OnLITeno3Harte unkeHuue, TpubyHan 3a
6uBLy Jyrocnaeujy ce aaneko yewhe "KOpUCTMO” GOPManHUM NPUMateM Ha 3HaHe
Beh npecyheHux unmeHuua no npasuny 94 b. KibyyHa pasnuka m3mehy oBa ABa
npaevna je y TOMe LUTO YNHEHWLE KOHCTaToBaHe no npaswiny 94 A (onwwTeno3sHare
YMHbEHNULE) WMajy CcTaTyc HeobOpMBMX NPETNOCTaBKM Koje He omoryhasajy
[l0Ka3nBare CYNPOTHOr, [OK NPaBHOCHAXHO YTBPhEeHe YMHeHWLEe KOHCTATOBaHe Mo
npasuny 94 b umajy kapaktep 060p1BUX MPeTNOCTaBkM 1 oMoryhasajy [oKa3nBae
CYnpoTHOr, C TUM fAa Ce TepeT HMXOBOr "obapawa’ npebauyje Ha opbpaHy. Oba
npasuia Mako NPMMapHO MOTMBMCaHA Pa3/o3numa erKacHOCTM MOCTYMNKa Yy npakcu
Cy MaxoMm 'onakwasana’ TYXWOYeB TepeT, CTaB/bajyhm Tume opbpaHy Y

HEernoBO/LHUjU MOJI0XKa).

400 . . .

VicTuye ce Yak 1 fa BpOjHOCT M3BELLTaja Ha Koje ce XanbeHo Behe No3Basio 0b6pasnaxyhu 3awTo ce
reHoumg cmartpa OMLUTErNo3HaTOM YMHEHWLIOM, YKasyje Ha TO fda je OBa UWMHEHMLA [aneko 04
"pa3yMHo Heocnopuee”. R. Mamiya /2007/: 16.
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4. OMNWTENO3HATE UMHEHWLIE Y HALLUEM TNPABY

3aKOHMKOM O KpWMBWYHOM nOCTynky u3 2011. roguvHe no npBW NyT je
M3PUYMTO MPOMUCAHO fa Ce He [OKa3dyjy M "uMtbeHuue 3a Koje Cyf OueHu fa cy
onwTeno3Hate” (4n. 83 cT. 3). VI o caga je y Hawoj Teopuju 6110 HECNOpHO Aa
OBaKBe YMtbeHMLe He Tpeba [oKa3nBaTH, a Kako Ce rnpakca peTko U3puynuTo nosvsana
Ha ONLITeno3HaTe 4uHEeHMLE, OBaj CTaB HUje M3a3mBao Auneme. Mehytum, of
N3PUYMTOr NO3MBatba Ha OMLUTENO3HATE YMHEHULE AA/IEKO je onacHuje "npehyTHO”
npenaxemwe Mpeko noTpebe 3a [OKa3MBaweM OfpeheHMX uMmeHuua U TO Kpo3
yBONeHe UMHEHWYHMUX MPETMOCTaBKM Ha LUTETY OKPWB/bEHOr. Tako Ce, npumepa
pagu HepeTKo [fewasBa fa Ce Hamepa npubas/batba MNPOTMBNPaBHE WMOBUHCKE
KOpPMCTU YomnLiTe He fokasyje, Beh fda ce nohe of Tora [a je OKpUB/bEHWN KOju je
ofly3eo Tyhy cTBap Mo fiorMumn CTeapy MMao TakBy Hamepy (jep je To yobuyajeHo u
OMLITeno3HaTo), a OBaj Ty WUCTY MOXe ocrnopasatv Ha cyhewy. OBaj npob6rem
nocebHo he gohu A0 M3paxkaja y HOBOYCBOjEHOM pacnpaBHOM MOAENy y KoMe
[OKa3Ha MHUUMjaThBa Mnpenasn Ha CTpaHke, na 6u fJabe HacTaB/bakbe Ca OBAKBOM
MPaKCcoM Y BEe/IMKO]j Mepu 3Ha4n/10 "0flaKLlaBare” Nnocna TyXmouy.

YNpKOC W3PUYMTOj 3aKOHCKOj perynatmey y TMorfesy He[oKasvsama
OMLUTENO3HATUX YNHEHMLA, MHOTA NTaka 0CTajy 0TBOpPeHa. Ko npouewyje aa v ce
pagv O OMLITeno3HaToj YikbeHUUn? [a nn ce oHe y3umajy y 063up camo Ha 3axTeB
CTpaHKe WM n no uHWUmMjatuBu cyga? [a v je OnwTenosHare UuMkeHuLe
[103BO/bEHO OcnopasaTn? [loK Cy y aHrI0CaKCOHCKUM afiBep3nja/iHAM CUCTeMUMA OBa
NMUTawa perynncaHa npasuiMma nocTynka U JokasvBawa KpPo3 WMHCTUTYT CY[CKe
KOHCTaTaumje, y MeoBUTOM MOCTYNKY 3a TaKBOM PerynatuBom Huje 6uno notpeode.
Kako je cygumja Taj Koju ogpehyje Koje he ce ummweHuUe [oKasvBaTW, Koju he ce
[0Ka3n W3BOAMTW, KOjUM PefoM M aKTUBHO YYeCTBYje Y HWUXOBOM W3BONEkY, Ha
HeMy je fakne U aa o4nyydm o ToMe Koje he UnkbeHuLe y3eTn Kao HOTOPHE a caMuUM
TUM U UCK/bYYeHe Kao NpeaMeT JoKasuBarwa. Y TOM CMUC/Y je 1 OHOBAHO UCTULLAHO
[ia cam cyj npouemnyje wrta he 6uTH NpeaMeT LOKa3vBaba Yy KPUBUYHOM MOCTYNKY U
Kojum he ce cpeAcTeBMma BpLIMTK [oKasumBare. "CTora u Huje moryhe HanpasuTtu

HeKy MPeuusHy 1 anconyTHO WCK/bYUMBY NACTY YMHeHULA KOje CY WUCK/bydeHe 0f
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[l0Ka3nBama, jep je TO Y KpajHO0j NMHMjX NpPenyLITeHo NPOLeHW opraHa Koju BoAu
nocTynak, 0OfHOCHO Cyfia KOju NMOCTynKa no Hayeny cnobogHe oueHe foKasa 1 CBOM
CNno6oAHOM CyaAMjCKOM yBepery.”

MpenackoM Ha pacnpaBHW MOAEN TMOCTyNnKa W MNPeHOLEeHEM [0KasHe
WHULMjaTBE Y pYyKe CTpaHaka, HaBefieHa MuTawa Aobujajy Ha 3Hauajy. V3BecHe
"CMEpPHULIE” Y TOM CMUC/TY MOXE MPY>XXWUTU [ocajallikba npakca napHUYHUX CyLO0Ba,
oyayhn aa 3akOHMUM O NapHUYHOM MOCTYNKY TPaAVMLMOHANHO caapxe oapendy o
HeA0Ka3nBaky OMLTENO3HATUX YHEHULA.

Mpe pa3maTparba 0BUX NTara, NOTPEOHO je yKasaTh Ha pas/inynTe KOHTeKce
Y KOjVMa Ce OMLUTENO3HaTe YMHbeHULE jaB/bajy Y pasiMuMTUM NPOLEeCHUM MOAENNMA.
3a pas3nIMKy 0f aHr/I0CakCOHCKOr rpaBa Y KOjuMa OBe YMHEHMUE MMajy 3Hauyaj
[OKa3HUX YNHEHMLA UM UHAMLM]A, Y HALLOj NPaKCu je MPUMETHO NOo3nBaHe Ha 0Be
UMHbEHMLE He Y Chepn JoKas3mBara, Beh y cipepun CyfcKe aprymeHTaumje, Npuinkom
obpasnoxerba 04J1yKe, Kafla Cyf, CBOje UMbeHUYHE 3aK/byyKe TeMe/b/ Ha TOMe fJa je
HeWwTo "onwTeno3HaTo WUnn HOTOpHO". [lopen TOra, OMLWITEMO3HATE YMHEeHULE Y
MELLOBUTOM MOZeNy NOCTYMKa CNy»e Kao pasnor 3a ofgoujare ogpeheHnx LoKasHUX
WAN NPOLECHUX Mpegsora, na ce y TOM CMWUCNY Be3yjy 3a pykosogehy yrnory

npeaceAHvKa Beha y ynpae/batby NOCTYNKOM.

4.1. OnwTeno3HaTe UK HOTOPHE YNHEHMLE Y PA3TNUUTM MPOLECHUM

KOHTEKCTUMa

OnwTenosHaTe u4uMkeHUUe Hajuyewhe wWMajy [OKasHM 3Haya] U Cnyxe
[OKasuBawy  ApYrmx MpaBHO  pefieBaHTHUX  4YMkbeHMua. OBakaB  3Hauaj
HajnpnbMXHNjX je [ejCTBY KOje UM Ce faje Y aHr10CakKCOHCKOj NMpakcu 1 npakcu
MehyHapoAHUX KpuBMYHUX TpubyHana. Tako ce npumvepa pagu, TYXXEHU MOXe
Mo3BaTh Ha NoCTOjate PaTHOr CTakba CTawa WM HEKE efleMeHTapHe Hernoroje Kako
61 [oKazao HeMOryhHOCT MCNyHEHA YrOBOPHUX 06aBe3a, ako Ce Kao onwTeno3HaTa

YMHbeHMLA KOHCTaTyje fa je y ofpefeHO Bpeme Ha ofpeheHOM MoApydjy nocTojao

401\, LLIkynuh, /2009/: KprenuHo npoLiecHo npago, MpaBHu dakynTteT, beorpag, 183-184.
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Opy)XXaHW CYK0O, TY)XMOLY KOju TepeTn OKPUB/bEHOI 3a paTHe 3/104MHe Cce
ayTOMaTCKM OfakLuaBa TepeT [JoKa3mBarba jep Ce HaBefeHW 3/104NHU MOTY OAUrpaTu
camo Yy BpeMe OpY>XaHOor CyKob6a, ako ce KOHCTaTyje Aa 'y oapeheHoj 3ajeqHNLM CNeHr
"Bpyha cTBap” MMa 3Ha4yaj "yKpadeHe CTBapu”, TYXKMOLY je Nnaklle Ja JoKaxe fa je
OKPVB/bEHWN KOME je peyeHo fJa je cTeap "Bpyha” 3Ha0 Aa ce pagum 0 YKpageHoj cTBapu
NT.CN.

Kako ce y pacnpaBHOM mogeny MocTyrnka yTBphyjy caMo CropHE YMHEHMLE,
[0Ka3n No MpUpoAN CTBapu MAY Y NPWIOT OHOj CTPaHUM 4Yuvje YNHEHWNYHE TBPAHE
NoTKpensbyjy. VICTK je cnyyaj 1 ca onwwTeno3HaTUM YMkbeHULaMa Koje UMajy 3Hauaj
[OKa3HUX YMbeHMLA UK MHAMLKM]A. Tako y HaBeeHUM Npumepuma, TyXXunau, nytem
OrnLITeno3HaTe YmnkbeHUUe fda "Bpyha cTBap” 3Haun "yKpageHy cTBap” [oKasyje
CYOjEKTUBHY YMHEHULY [a je OKPMB/bEHM 3HA0 fJa je CTBap YyKpadeHa, NyTem
YMbeHNLE fa je Ha ogpeheHOM Nogpyyjy NocTojao OpyXKaHU CyKobO [oKa3syje jeaaH
eNIEMEHT KPMBWYHOI Aena PaTHOr 3/104MHa KOjU Ce MOXE M3BPLUUTK CaMO Y Bpeme
Opy>XaHor cykoba uTa.

Y pacnpaBHOM Mofeny MOCTYyMKa OrMLwTeno3HaTe 4ukbeHule ce Hajuelhe
jaB/bajy Y OBOM KOHTEKCTY M PETKO Ce "KOHCTaTyjy” Mo WMHULMjaTUBW Cyfa- Kako
CBaka YutbeHMUa uae Yy nNpuaor jeaHoj CTpaHW, CTpaHa Ko0joj OmnwTeno3Harta
YMbeHMLA MAae Yy NMPUIOT AYXXHA je Aa Ce Ha Y N030Be, 0K Apyra CTpaHa uMa npaso
[la ce yCcrnpoTMBU HeHOM "KOHCTaTOBaky" N 3aXTeBaTW HEHO PerynapHo foKasnBae.
M y Hawoj napHUYHOj Mpakcu je WUCTULAHO fAa Cyd MOXe MNPUXBATUTM HeKy
YMHEHMLLY Kao OMLLTENO3HATY CaMo Y CUTyaLmju Kaja ce CTpaHKa Ha by nosose.**
Ob6ema cTpaHKama je y UHTepecy fda u3berHy perynapHo f[okasuBare Tako WTo he
CYy[, CamO KOHCTaToBaTW OnLuTeno3HaTte YnkeHuue. Ctora he npe cyhera HacTojaTu
[ia Ce LUTO BuLUE YHeHMLA "yHece” Y YUAeHUYHY rpaly nyTeM hopMasHOT NpuMatba
Ha 3Hare, Kao OrnwTerno3HaTe YuMkeHuUUe, Apyra cTpaHa ce MOXe NMPOTUBUTUA TOM
3axTeBY, a Aa v he ce Te YMkeHMLE AOKa3MBaTN Ha cyhemny, 3aBucuhe of Tora ga nn
je Cy[, Hallao fa ce npeg/ioxkeHe YnkbeHuLEe MOry cMaTpaTyi OnLTeno3HaTUM.

Y 0BOM MOfeny je TELKO 3aMUCINTK CUTYaLKnjy da CTpaHKa Ha caMoMm cyhery

NPeanoXn [oKasvBate ofpefieHe uMbeHUMUE, a fa cyd oabuje TakaB [OKa3HM

“92 pelierse Buwer cysa y Bamesy, Mk. 510/2012 og 11.4.2012 roguHe.
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npeanor nog obpasfoXkeweM [fa Ce pagy O OMNLITENO3HATO] YUMHEHWULUM KOjy Huje
noTpebHO [oKa3meaTu M3 cnefehux pasfora: Kako ce yHanpeg, npe camor cyhewa
npeunsnpajy CrnopHa npaBHa W YMbEHMYHA MNUTaka Koja he ce pacrpas/batv Ha
cyhewy npeg NOpoToM WM AoOKasn Koju he ce M3BOAUTW, He MOCTOjU MOryhHOCT Aa
CTpaHKa Ha camom cyhewy NpeasoXun LoKasnBare joL HEKMX YMbeHMULA Na fa Cy[
0f6vje TakaB npeasior nog oopasnoXxerem Aa ce pagm 0 ONLWTENO3HATOj YNHEHULN.
Mopen TOra, camoj CTpaHUM HUje Yy WHTEpecy fda "MHCUCTMpA” Ha perynapHom
[l0Ka3MBamwy HEKE YMbeHULIE KOja ce (POPMa/IHUM MPUMaHEM Ha 3Hatbe MOXXE Y3eTU
Kao noctojeha 1 6e3 gokasuBara. Y noctynuyuma npeg MehyHapoaHUM KPUBUYHUM
TpnbyHanMMma, BULEN CMO, TYXKMOLLY je CBaKaKo Y MHTepecy fa ce npe caMmor cyhera
"KOHCTaTyje” nocCTojate LUMPOKOr WM CUCTeMaTCKOr Hanaga Ha ogpeheHom
noapyujy, Hero aa Ha cyhewy foKa3syje 0Be UnkbeHULe, cTora he yBeK MHCUCTUPATH
[ia Ce LUTO BULLE YMHbeHMLA (hOpMa/iHO NMPUMK Ha 3Hawe No npasuny 94. CnnyHa je
CUTyaumja M y aHr/0CaKCOHCKOj MpakCu- cBaka CTpaHKa Mokyliahe fga "n3berHe”
[l0Ka3nBame YMbeHuLa Koje joj uay y Npunor, 3aXTeBOM Aa Cce OHe W npe NOpPOTHOr
cyhera KOHCTaTyjy Kao ornwTenosHare.

Pa3nnunta KOHUernuuja MewwoBMTOr MOCTYMNKa W AoKasHa AOMWHaumja cygda
Hamehe CynpoTHa peLleHa, Na ce y 0BOM MOZe/y OMLITeno3HaTe YnkbeHnLe 061MYHO
Be3syjy 3a pykosogehy ynory npegcegHuka seha y ynpae/baktby MOCTYNKOM U HEroBy
moryhHoCT fga ogbuje mnn ycBoju oapeheHe AOKa3He WAM MPOLECHe npeanore,
Mo3MBakbeM Ha OMNLITENO3HaTe YnkbeHue. Vimajyhu y Buay fa MHOMM KOHTUHEHTa/IHN
3aKOHUUW cagpxe oapedby Mo KOjoj cyavja Ha riaBHOM MpPeTpecy MOXKe ofouTu
[l0Ka3He Mpef/iore yCMepeHe Ha [0KasvBare OMTeno3HaTnX YnkeHuua, nojesuHu
aHrI0CaKCOHCKM ayTopy M3BMlaye 3ak/byyak fa U KOHTUHEHTa/IHO MpaBO MO3Haje
NHCTUTYT Cyacke KoHcTaTauuje. %

OBaKBM 3aK/by4LM CYy NOTPELLHN U HEOCHOBaHW, Byayhu fa ce OBe He paan HU

0 KakBOM 3BaHWYHOM W MNPETXOAHOM "M3aBajakby”’ UMHbeHMUA KOoje Ce Kao

“% Hasoaeh Kao npumep un. 244 cT. 3 3KIM Hemauke, koju nsmehy octanor npegsuha aa he ce
3axTeB 3a U3BOhereM [10Ka3a 0401TU "aKo je n3Bohere [oKa3a HenoTpe6HO jep ce paam o
OMLUTENO03HATOj, HEBaXKHO] UK Beh oKa3aHoj YnkbeHULmn”, L. CTjyapT n3Bnayun 3ak/byyak ja ce 0Baj
WHCTUTYT MpUMeksyje U Yy eBPOKOHTUHEHTA/THOM-MELLOBUTOM MOCTynKy. Bugu: G.J. Stewart /2003/:
"Judicial Noticein International Criminal Law: A Reconciliation of Potential, Peril and Precedent”,
International Criminal Law Review 3/2003., 247.
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onwTeno3Hate Hehe fokasmBaTu, Beh 0 MoryhHocTu cyamje Koju kao dominus litis
“Ma npaBo fAa ofbuje CBe [OKa3He Mpensiore yCMepeHe Ha [OKa3vBarbe YukbeHuua
ynje je yTBphHMBare MO HErOBOM MULL/bEHY HEMOTPebHO (jep Cy onwiTenosHaTe,
[0BO/bHO pacnpaB/beHe, HEOUTHe 3a "yTBphMBare UCTUHE”, NPaBHO UPENeBaHTe U T.
CN.). Y ToM cmucny je y npakcu ECJ/bI uctakHyTo fa Haf1ieXkHe CYACKe B1acTu mory
Ha MPOMnMcaH HayuH OAOMTW MO3MBaHE W UCMUTKBAKE CBELOKA ako Ce YMHU [a
HEeroBO CBefouUetbe Hehe 61UTU peneBaHTHO. ™

Cyomja Hamme, y3 OrpaHuyere Koje My MoCTaB/ba TY)KMO4YEBA ONTY)XKHMLE,
camocTanHo ogpehyje Koje he ce ummweHuLe YTBPHMBATU Kako GU ce CTake CTBapu
"CBeCTpaHO pacnpasuio” 1 Koju he ce gokasu M3BOAUTW Y TOM Uusby. pu Tom je
MpeneBaHTHO Aa NN Cy Te YukbeHuue U Mehy cTpaHKama CropHe, jep AY>XHOCT
"yTBphMBaka WCTUHE' Hermpa CBaKy CTpaHayky AWCMO3UTUBHOCT Yy Mornegsy
ornpefe/bmBara npegmerta cnopa. [lokasmsarwe 00yxBaTa CBe UMHEHWULE KOje Cy/
cmartpa BaXKHUM 3a npaBuiHO npecyhewe (4n. 326 cT. 2 3KI/2001), Te npeaceaHNK
Beha Mo nornuy cTBapu Hehe M3BOAWUTM [OKase y MPWUIOT OHUX YMHEeHWUUA Koje
cmaTpa onwitenosHatum. MoryhHOCT "cTpaHayke MHMUMjaTMBE” ornefa ce y TOme
LUTO CTpaHKe 1 owTeheHN MMajy NpaBo fa 3axTeBajy [a Ce U3BMAE HOBE YMHEHULE U
npubase HOBM Aokasu (4. 326 cT. 2 3KIM/2001), Na ako je HUXOB MPeLIor ycMepeH
Ha [OKa3uBare OMLITerno3HaTe YnweHuue, npeacefHUK Beha he ra nmo npupogu
cTBapu 0gomTHN.

Y 0BOM MOfeny He MOCTOjU MPETXOAHO "Mpeuunsmpare” CrOpHUX YMHeHMLA
Koje he ce yTBphMBaTV Ha rnaBHOM MpeTpecy W fAokasa Koju he ce y TOM Lu/by
n3BoauTK, Beh cyauja camoCTalHO  MPOUEHYje KOje je uUnMmbeHuue noTpebHo
YTBPAUTU U KOje je AoKase MoTpe6HO M3BECTW Y UMby YTBphuMBawa "UCTUHE' U
[oHowWwera ofnyke. Camum TWM, He MOCTOjM MOrYhHOCT HW fJa Ce YyHanpes
"npeymsmpa’ OLHOCHO KOHCTaTyje W NpeaBuan Koje he uuMmbeHuue cyf cMaTpatu
onwTeno3HatuM. CTpaHKe TO ca3Hajy TeK HakOH [OHOLUeHa OfJ1yKe, Kafa ce cya y
06pasnoxery OfNyKe MNO30BE HAa OMLWITENO3HATY YMHEHULY, UM €BEHTYATHO TOKOM
rN1aBHOI MpeTpeca av Mof YC/I0OBOM fa CTpaHKa NpeasioXu LoKasunsare ofpeheHe

uMbeHMUE a da Ccyf ofbuje TakaB Mpeanior nog 06pasNoXerem fa Ce pagum o

“% vidal v. Belgium, App. Nr. 12351/86, Judgment of 22.04.1992.
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UMHEHMUM KOja je onwuTeno3Hata. CaMUM TUM HE MOXE Ce HW FOBOPUTK O CYACKO]
KOHCTaTaumju nnn opMasHOM MpuUMary Ha 3HaHe Y aHr/10CaKCOHCKOM CMUCY Te
peun. Y Be3u ca TUM jOLU jeHa pas/ivka MeLIOBUTOr M aHrI0CAKCOHCKOr- MOPOTHOr
Mogesna je y TOMe LUTO Ce Y KOHTUHEHTa/IHOM MELUOBUTOM MOCTYMKY OMNLTeno3Hare
YMbeHNLE jaB/bajy Y jOLI jeJHOM KOHTEKCTY- Yy C(hepy CyACKe aprymeHTauuje.
JlornyHo je ga ce y aHrOCaKCOHCKMM MOPOTHUM MOZE/NMMa OrLiTenosHare Wam
HOTOPHE UMHbEHWLE He jaB/bajy Y OBOM KOHTEKCTY, umajyhu y BuAy Aa NopoTHa
npecyfa yonLuTe He cap>Xun NMcaHo 06pasnoxetbe.

Mo3nBarbe Ha OMLWITEMNO3HATE YMHEHULIE MPUMETHO je Yy 06pasfodKerwnma
of/lyKa Kafa cyj no3uvBakbeM [a HewwTo "HOTOPHO", "ounriegHo”, "onLwTeno3Haro”,
"eBUAEHTHO" 1 C/., 0bpa3nake CBOje YMEHNYHE 3aK/byuke. TO je cnyyaj Kafda ce y
obpasnoxery OANYKE MpUMepa pagu HaBefe Aa je ONTY)XXeHW O4nriefHo Mopao
3HaTW fa Cy CTBapu YKpafeHe, [a je eBUAEHTHO Aa Cy ONTY)XXeHW pagunn y crpesu ca
Kpujymyapmma, fga Cy MOTUBM OKPUB/bEHOT OYUrNefHW, [a je HOTOPHO pfda
3[lpaBCTBEHO CTare YoBeKa 0f 75 roanHa MoXke BapupaTu Te Aa je 3axTeB 3a nospahaj
y npehalLrse cTarbe ocHoBaH ' 1 cn. To je 1 Aano 0CHOBA 3a TyMayetse Aa je Y HaLLOj
npakcy nopeg AOMWHAHTHOT KOPECNOAEHTCKOr ofpehewa UCTMHE SOMUHMpaIa U
Cy6jeKTMBUCTMYKA Teopuja eBuaeHumje (HEeWTOo je WUCTUHUTO jep je "ounrnegHo”

cyay),*® koja nako moxe oggecTn y BonyHTapusam.’”” O npumeHn oBe Teopuje

405 ) HOTOPHNM UMH-EHMLEAMA BE3AHUM 3a NPeA/Ior 3a Nospahaj y npehallbe CTamwe He Tpeba
M3BOAMTM J0Kase...Paau ce 0 HOTOPHO] UnkbeHULM Moryher Bapypajyher 34paBCTBEHOr CTakba Y TUM
rofvHama, ca noropluakbma Koje MoxXe CrpeumT 0coby TUX rogvHa ga npeysme ogpefeHe napHUYHe
pazHe Be3aHe 3a pok.” (Pewuewe Buier npuspegHor cyfa y beorpagy, Mx. 6991/00 o 15.11.2000.
roguHe)

“% Mo Teopuju eBUgEHLMjE, UICTUHUTOCT jeHOT CY/ja He OrMleda Ce Y HIUXO0BOj KOPecnoAeHLMju ca
cTBapHowhy, Beh y HUXOBOj EBUAEHTHOCTU UK O4UrAeAHOCTN. MehyTum, caM nojaM eBUAEHTHOCTH
je pocTa cnopaH U HeoapeheH KOHLENT, a H NpUCTanLE OBe Teopuje He fAajy 6amke KpuTepujyme 3a
HEroBo ofpefmBare, TBpAehu Aa ce eBUAEHTHOCT Kao Takea He MOXe fetMHICATV U CBECTU Ha Apyre
KaTeropuje, Kao LUTO Ce He MOXKe AehMHMCATM HN [OXWB/baj LpBEHe MK nnase 6oje. Camum TUM
rojam eBMAEHTHOCTM MOCTaje CybjeKT1BaH KOHLENT, 3aBUCTaH 04 caMor nocmatpada. OBy Teopujy je
HajonLMpHKUje 1 HajcucTeMaTUYHUje pasBrMo HeMadkm unosod bpeHtaHo. O Tome: I. MeTposuh
11977/ Teopuja KopecnofeHuuje 1 Teopuja esuaeHumnje, Punosodcke cryamje son. 9, 23 n 53.

“O7 Anannavpajyhu pasnnuuTe Teopuje MCTUHE W MPUMEHY OBOT Hauena y Halloj MpaKcu, Y3enaty
[onasmn [0 3aK/byyka fa je oBa Teopuja "HajyrofHunja” 3a KOHTUHEHTaNHE cyauje, jep cam MeLLOBUTHY
MOCTYyNaK norofyje TakBom cxeatawy. Cy/ OKOHYaBa [OKa3HM NOCTyNaK Kaja My Y/ibeHNYHa MuTakba
noctaHy "jacHa”, Kaga je "ounrniefHo”, "M3BeCHO” [a CTBapW CTOje 0BaKO WM OHAKo, Kaja je npeamet
"3peo 3a cyhere”. Ha kpajy 0CHOBaHO yrno3opaea [a NpMMeHa OBe Teopuje BOAM Y BONyHTapu3am, jep
ce CBaKa 0//TlyKa MOXe npasfaty "eBuaeHTHowhy”. CBOje BNacTUTe CyMHbe Cyanja Moxe npecehn
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Mo3uBatby Ha OMLUTENO3HATE UMHEHWLE Y OBOM CMWCNY CBedode U cneaehw
NpUMepUu:

"EBWAEHTHO Ja Cy CBM OKPUB/LEHU MONMLAjLM 61 JO6PO NOBe3aHN ca OKPUB/LEHMA
KOjU Cy Kpujymuyapunu CTOKY, a CBE Y L/bY Kpujymyapera CTOKe NPeKo [pXKaBHe
rpaHuue, a 3a wWTa Cy Monvuajuy Off OKPUB/LEHUX Kao Harpagy fobujanv Hosau,.
HunxoBa noBe3aHOCT je ouurnefHa wmMajyhu y BUAY UMeHMUY [a MM je CBa
KOMYHWMKaLmja KpaTka, 6e3 gofaTHuX objalltbersa, 4a je CBakoM No3HaTo LTa Tpeba fa
pagu, WTa Ao6unja Kao Harpagy utg.”*®

"Kog wu3BpLumniaLa KpUBMYHOT Aena paTHU 3/104MH MPOTUMB paTHUX 3apobrbeHuKa
eBWAEHTHO je noctojasia CBECT Aa Ce pafu O MpunagHuWuyMMa NpPOTWBHE CTpaHe jep
OKPVB/bEHW, CBEAOLM, CBELOUM CapafHALM [akne CBM KOju Cy Y4eCTBOBa/M Y OBOM
MOCTYNKY rOBOPe O paTHUM 3apob/beHMLMMA, Mako MeRly HuMMa MocToje KacHuje
ybujeHe >xeHe 1 ofpeheHn 6poj MeaULIMHCKN 36PUHYTIX LA, AaKne parbeHnka."*®

Y HaBefleHUM MpriMeprma He MOXe Ce TOBOPUTM O BOyHTapu3my, umajyhu y
BUAYy Aa cya objawmaba 360r yera cy My oApeheHW UMHEHUYHM 3aK/byulu
eBneHTHU. OBJe No3vBakbe Ha OMLITENO3HaTe YMbEHMLE HUje CropHo, byayhu aa
Cce 0bpasnaxe 3alUTO CyA ofpeheHe YiHbeHWLE cMaTpa OUUTIEAHUM.

[pyrayvja je cuTyaumja y cny4dajeBuma y Kojuma cyf HeonpasaaHo ckpahyje
[0Ka3nBare Nnof 06pa3fioXKereM Aa je HeWTOo "onwTeno3HaTo” uam "HOTOPHO", 6e3
ob6jallrberba 3allTO je TO NPUMEHUBO M Ha KOHKpPeTaH cnyyaj. MprmMepa pagn Kako
Huje 6naroBpeMeHo J06MO M3BeLTaj O MPpUMarMMa ogpeheHor nnua, cya je "yopsao”
nocTynak 3ak/byyyjyhun fa je "HOTOPHO Aa je NIMYHM A0X0AaK MOKOjHOr mMopao 6utu
3HaTHO BMLUM Of MEH3uje KOjy je Mpumao” u A0Heo npecydy y cknagy ca TuM, 6e3
OCTaB/batba MOryhHOCTW 3aMHTepecoBaHOj CTpPaHM Aa ocrnopaBa WUCTUHWUTOCT OBe
ynreeHnue.*® OBo je noce6HO Npo6nemMaTyHO Kof YTBPRyBarba Cy6jeKTUBHMX
UMkbeHMUA, Kafla Ce CYy[OBW Yy 006pasfnioxewy Mpecyfe Mo3uvBajy Ha TO fJa je
"ONTY)KEHM OUYUTNIeAHO MOpao 3HaTK”, Aa je "eBUAEHTHO MocTojana Hamepa’ U T. CA.,

1 63 YUBPCTOr [JOKA3HOT YMOPWLLITA 33 OBE TBPAH-E. Tako ce Npumepa paau HaBoam aa

BO/TYHTAPUCTUYKM, OMTY4MTH Ce 3a jeAHY Te3y 1 TO npaBaaTti "ounrnegHowny” nam "HoTopHowwhy”. A.
Y3enau, /1997/: icTuHa y cyackoM nocTynky, MNpasHu akynTeT, 3arpeod, 42-44.

“%8 Mpecypa AnenauyoHor cyga y Beorpagy, Kx1- 2130/10, og 07.10.2011. roauHe.

“% Mpecypa AnenaumoHor cyaa y beorpagy — Ofemetba 3a paTHe 3n10unHe KXK1 M02-1/2010 o 14,
15, 16, 17, 18, 21. n 23. jyHa 2010. roguHe - npecyfa Okpy>Hor cyaa y beorpagy — Beha 3a paTHe
3noumHe K.B. 6p. 4/2006 og 12. mapTa 2009. roguHe.

19 OkpyXxHN Cy/ je OMpaBAAHO YKMHYO OBY MPecy/y UCTaKaBLUK fja "Cy/, Mopa TauHo YTBPAMTY CBe
npuxofe Ty>XWbe 1 cafia NoKojHor b. M. of BpemeHa 3acHMBara bpayHe 3ajefjHuLE [0 HEerose CMpTU
1 HAKOH TOra rnoy3aaHo YTBPAUTY LONPUHOC TYXW/be Kao BpayHor fpyra y cTulamwy CropHuX cTeapy”
(Pewerbe OKpyXHor cyfa y beorpagy, Mx. 6584/95 og 11.10.1995. roguHe).
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je "onwTeno3HaTo Aa je OKPUB/LEHW MOPao 3HaTW Aa je cTBap (MOGUIHM TenedoH)
KOjy je Kynuo npubas/beHa KPMBUYHUM [eNOM Kafa My je Niue Of Kora je cTBap
Kynuo pekno Aa je Ta cteap "Bpyha”.** Ha Taj HauMH cyn He faje 06pasfoXere
3alTO HaBOAM OAbpaHe da HMje 3Hao Aa je TeneoH yKpadeH HMCYy TauyHu, Beh
AWNeMy je4HOCTaBHO "mpecela” MO3MBaEM Ha OMLITENO3HATY YMHEHULY 1
Mar/ioBUT KOHLENT HOTOPHOCTW, He ocTae/bajyhn ogbpaHy MoryhHoCT fa foka3yje Aa
HWje 3Hana fa "Bpyha cTBap” NpefcTaB/ba YKpageHy cTBap.

[pyrocteneHn cyfosu ce Takohe no3vBajy Ha OMLITENO3HaTe UMHEHULE Y
OBOM cmucny. Tako ce npumepa pagy HaBoAM fa "MponywiTakbeM fa ce y
06pa3noxerby Mnpecyne Hasefe 04/1lyKa 0 yTBphuBarby Crmncka OnojHUX Apora Kojom
Cy cyncTaHLuge, npoHaheHe y CTaHy OMTYXXEHOr MporsailleHe 3a OnojHe Apore, Huje
YUMbeHa anconyTHO 6uTHa nospefa ogpefaba KpPUBMYHOI MOCTYrKa, jep je
onwiTenosHaTa UMkbeHULA Aa CYy KOKavH M MapuxyaHa NpornaweHn 3a OrojHe
npore;**2 na "n3peka npecy/ie H1je HepasyMHBa MaKo Y HOj Hje HaBeeHo Aa ce He
pafn 0 BaTPeHOM OpYXjy Beh O NULLTO/bY, C 063MPOM fa je HOTOPHA YMHeHULA Aa
NAWTO/L NpeAcTaB/ba BaTpeHo opyxje."*® OBge ce He pagM O [OKasHUM
YnkbeHMLaMa 1 "ckpahuBarby” [OKa3MBarba MO3VBatbeM Ha OMLITENO3HaTe YnbeHULE,
Beh caM0O 0 HauMHy "aprymeHTauuje” Kojom ce ofbujajy KpuTuke ofbpaHe BesaHe 3a
"Hepa3yM/bMBOCT” M3PEKe MPBOCTEMNEHE Mpecyde, Te Yy OBaKBUM 06pa3foxewnmva u
Hema HU4er CropHor.

Moxe ce fakne 3aK/byudTu fa Yy pasiMyuuTM MNPOLECHUM Mogennma
OMNLUTENO3HATE YMHEHNWLE jaB/bajy Y Pas3iMuMTOM KOHTEKCMMA M UMajy Lpyrayunjm
3Ha4yaj. [JJOK y CTpaHaykoM MOAeny MocTyrnka OBe UMHEHWLE NPe CBera cryXe Kao
CPeAcTBO KOjUM Ce OflakllaBa [OKasuBarkbe CTPaHuu KOjoj OHe uay Yy npwnor, y
MELLOBMTOM MOZENY OHe "Cryxe” cyfy Kao pasnor 3a ofouvjare oapeheHnx foKasHuUX

MM NPOLIECHMX MPeAsiora Uy aprymeHT 3a 06jallitberbe YMHEHNYHIX 3aK/byyaKa.

“I Mpecypna OkpyxHor cyaa y Beorpagy K. 3565/06 og 29.12.2006. v Mpecyaa MpBOr OMWTUHCKOF
cyna y beorpagy K. 220/05 og 15. geuem6bpa 2005. rogunHe, bunTeH Okpy>kHor cyaa y beorpagy, 6p.
76/2007, beorpag, cTp. 117.

“2 Mpecypa AnenauyHor cyaa y beorpaay, Kx.1 416/10 og 02.03.2010. rogvHe, BunTen
AnenaumoHor cyga y beorpagy, 1/2010, ctp. 108.

“13 Mpecypa AnenauuoHor cyaa y beorpagy Kx. 1 6p. 6505/11 og 27.02.2012 roauHe.
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4.2. MMpoLecHONpPaBHN TPETMaH OMLUTENO3HATMX YNHEHULIA

3Kr/2011 je w3puuMTO MpONUCAHO fa Ce OMLITENno3HaTe YWHEeHWULE He
fnokasyjy (un. 83 ct. 3). lNMopen osnawhewa npeacegHnka seha fa Ha rnaBHOM
npeTpecy ofouje fOKa3MBare YMHEHMLA KOje cmaTtpa onwTenosHatum (4. 395), a
KOje je HeCym/bMBO MOCTOja/Io U Yy [AOCafallikb0j MPaKCW, HULITA HWMje PeyveHo O
HauMHY Ha KOju Ce OBaKBe YMHbeHMLE "yHOce Yy MnocTynak”, fa fiv no CTpaHaykoj
WMHUUMJATUBUA WM Ha 3axTeB Cyfa, fa M je pey O YMkbeHuLama Koje mopajy butu
HecropHe Mefy CTpaHkKama, fa v je [03BO/bEHO [0Ka3nBame CYNPOTHOIr 0f OHOra
LUTO Ce CMaTpa OMLITeNo3HaTUM UTL,

[ocagalitba Teopuja AeNMMUYHO ce GaBuia OBMM NUTawuMMa, ann Tpeba
nvatu y BuAy fAa Cy OHa pasmaTpaHa Yy CKnagy ca Aockopa npeosnahyjyhum
NCTPXXHUM MOZENOM Y KOMe CY[, MMa y/iory rNaBHOT [OKa3HOr akTepa.

[MocTojana je carnacHOCT fa ce cama "HOTOPHOCT” He fgoka3syje (Notoria non
egent probatione) Beh cyp ouenyje fa 1 ce HEWTO cMaTpa onwiTeno3HaTnm. Tako b.
Mapkosuh nUcTnye aa "ako ce Mely cTpaHKama M3poau Crop OKO Tora da /v je jeaHa
UMHbEHMLA HOTOpPHA WM He..Cyh MMa fJa u3jaBy fa M cMatpa Ty UukbeHuuy
HOTOpHOM WM He".*** MosHuh HaBOAM [a [0Ka3MBarbe OMLUTEMO3HATE UNHEHWLE

5

yonwTe Huje gonywTeHo,*® a BacumeBuh ncTUYe fga "ga /M je unkbeHMLaA

OMLLTENO3HaTa OLetbYje caM cy/ 1 TO Huje NpeaMeT nocebHOr AokasunBarba”. *°
Takofe je mocTojasia carnacHoCcT y norfedy Tora Aa cTpaHkama Tpeba
oMoryhuTu [oKasuBare CynpOTHOr Of OHOra LUTO Cyf CMarpa OMLTerno3HaTum.
Tako Mo3HWh HaBoAW Aa "OHO LUTO je OMNWTeno3HaTo He Mopa 6UTK TayHo. Jpyrum
peyrmMa, SONYLUTEHO je [0Ka3MBaTW Ja YMHeHMUA KOjy CYA Y3MMa Kao HOTOPHY He
ofrosapa CTBapHOCTM. TakBO [OKa3uBamwe cyf Tpeba fa L03BOMM aKo uma 036u/bHe
pa3nore”,417 b. MapkoBuh Kaxe fa "ako ce MopoAu Crop O MCTUHUTOCTU HOTOPHE

YnwbeHuue, 1o he ce Ta YibeHMUA MopaTn AOKasmBaTWu MO OMwTuM npasuianma o

44 5. Mapkoswuh /1921/: O gokasuMa y KpUBUYHOM NOCTYNKY, APYro Usfare, beorpag, 95.
5B, Mosnuh /2009/: 581.

48T, Bacurbesuh /1981/: 296.

*7B. MosHuh /2009/: 581.
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,£|,0|<a3y”,418 AoK M. LUkynuh mcTMye fga "ako CBOJCTBO OMLUTENO3HATOCTM HUje

MOTMYHO M3BECHO, OA4HOCHO aKO ra CTpaHKe Uaun Apyru cy6jekTn nocTyrnka 0OCHOBAHO
ocrnopasajy, Wan cam cyg y nornegy tora uma gunemy, moryhe je n gokasvBare
TaKBUX YnkbeHmnLa.”

Vmajyhu y BuaYy [oKasHy 4OMUHaUM]Y cyaa, Takohe je MCTULaHo aa je cyq Taj
0f, KOra noTuye MHMLUMjaTVBa 3a HELOKAa3NBaHe OMLITENO3HATUX YMHbeHMLA, an je Y
TEopWju LUCKYTOBaHO [a N je CyA Ay>KaH Aa CaonLiTy cTpaHKama Koje he unkeHuue
cmaTpatu onwreno3Hatum. Ca jeaHe cTpaHe, V. Bayer u b. No3Hnh cy nctuyany ga
OMLUTeno3HaTe YnkbeHuLe Cy Mopa y3eTu Kao YTBpheHe Yak 1ako OHe TO HUCY, N He
MOpa YaK HU fJa MCTaKHe HIXOBO MOCTOjare Kako 61 OHe YLue y 0CHOB opyke. 2
M. 'pybuLua je ca gpyre cTpaHe cmMaTpao fa Ce He MOXe Y3eTW [a OBe UMtbeHuLe
MOCTOje ako cyf Y CBOjoj OANYLM HUMje YTBPAMO HUXOBO MocTojare.** Mpy6uLua je
HaMme cmaTpao fa Ce OfNWTeno3HaTe YukbeHULUe He [oKasyjy, anv cyh Mopa
YTBPAUTU HUXOBO NOCTOjake, a NoA yTBphrBarmbeM y npoLecHoM cmucny pybuia
nojpasymeBa Hajrpe MpoHaNaKerwe N OLeHY MOCTOjartba HEKE UMHEHULE Of CTpaHe
Cyda, a 3aTUM HeroBy KOHCTaTauujy Yy Of4nyuu fAa TakBY YMHEHULY cmartpa
yTBpheHoM: "Kako umHAauumje umajy camo ynory fAoKasHOr cpefcTBa cyauja je y
06pasnoxery Mnpecyfe OyXaH Aa HaBefe OMLWITENO3HaTe UWHEHWLE W3 KOjuX je

N3BEO 3aK/byyak O MOCTOjatby OAYUHMX UnkbeHNLa. "% A T. Bacurbesuh je MCTULIAO

“8 B, Mapkosuh /1921/: 95.

19 M. LLkynuh /2009/: 183.

420y, Bayer je cmaTpao 4a HOTOPHE YMHEHULE 1 MPETMOCTaBKe He Tpeba HY [OKa3nBaTh HU
yTBphuBaTtK, Beh NX cya Mopa y3eTu Kao yTBpheHe Yak nako oHe To Hucy (V. Bayer /1989/:
JyrocnoBeHCKO KpMYBWYHO NPOLLECHO NPaBo, Kibura apyra- MNpaso 0 YnkeHULama 1 HUXOBOM
yTBphrBarby Y KPUBUYHOM NOCTYMKY, 3arped, 28). b. Mo3Huh UCTUYe aa Cy[ 0BE YMHEHULIE Y3UMa Y
00631p MO CNY>KO6EHO] AYKHOCTK, Te Aa YaK He MOpa HU [ja UCTaKHe HhUXOBO NOCTOjame Aa 61 oHe yluna
y ocHoB og/iyke. (b. Mo3Hnh /2009/: 581).

“2L KopuLwherbe OnLLTeNo3HaTUX YNHEHULA 1 MPETMOCTaBKM 6UNO0 je 1 0cHOB MpyBULLINHE nogene Ha
[OKasnBame 1 yTBPhMBake YnkbeHnua. Tako, M. pybuiua nctunde ga je "nojam ytephrsare
YMHEHMLA OAHOCHO NpeaMeT yTBphuBara WrpKW 0f NojMa AoKasuBare YnHeHULAa 04HOCHO NpeaMeT
[0Ka3vBatba, jep Ce NPBU OJHOCK Ha CBE YMHEHMLIE YMje MOCTOjarkbe MOpa CyA YTBPAWTH, Na npeMa
TOME U OHe Yumje JOKa3MBatbe Huje YOrLITe NOTPeOHO (akKie ounrnefHe N HOTOPHE YMHEHULE,
NpVpoAHe ¥ NpaBHe NPETMNOCTaBKe 1 ¢.) HanpoTue, nojam "npeaMeT foKasmBara”, 06yxBaTao 6u
CaMO YMHEHMLIE KOje Ce, Aa b1 ce cmaTpasio Aa MocToje, MOpajy A0Ka3vBaTh Y TEXHUYKOM cMmuchy. M.
py6uia /1982/: "LLITo 3Hauun y NpoLECHONPaBHOM CMUCY YTBPAUTU YHEHUYHO CTake U KO ra
yTBphYje Y KpUBMUYHOM NOCTYNKy?”, Hawa 3akoHuTocT 6/1982, 99.

422 M. Tpy6uLua /1982/: 100.
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[12 Cy/, MOpa CaoMLUTUTK CTpaHKaMa Koje he UmMkbeHuLe y3eTu Kao onLuTenosHarte, * a
ncTo Tako M. [pybay HaBoAM [a HOTOPHE UMHbeHWLUE CY4 Mopa CaonwTUTK
CTpaHKama Kako 61 nm ce omoryhuno ocrnopasare HMX0BE HOTOPHOCTMW.

MpenackoM Ha pacnpaBHM Mofen MOCTyNKa HaBefeHa nuTawa Tpeba
rnocMaTpatv y ApyraumjeM KOHTEKCTY. Y OBOM MOAENY CYA UMHeHWYHY rpafy 3a
ofly4mBare Aobuja of CTpaHaka 1 He MeLla Cce y A0Ka3HO "HagMmeTawe”. Tyxunay y
ONTY)XHULM MOCTaB/ba "YMHEHMYHE Te3e” KOje je AyXKaH fAa [JoKaxe W3BOheHem
[l0Ka3a Ha rnaBHoMm npetpecy. MNMpeaMeT [LoKasuBara Cy CamMO OHe UMHeHMLE Koje
OMTY)XEHW OCMopasa- OMTY)XKEHW Ce Ha NMPUMNPEMHOM POYMLLTY M3jallibasa Koju Leo
OMTYXXHMLE ocropasa MU U3 KOjUX pasnora, a Ha rnaBHOM MPETPecy ce M3BOAe camo
[0Ka3n y Be3n CNopHMX uYmkeHuua (4n. 349 ct. 3). Ha npunpemHOM pounLlTy ce,
n3mehy ce octanor ytephyjy YMkbeHNUYHA K NpaBHa NuTawa Koja he 6UTK npeamet
pacnpae/batba Ha rNaBHOM NPeTpecy, 06pas3naxy ce foKasn Koju he 6UTK n3BeLeHn n
npefnaxy ce HoBM fAokasn (4n. 345 cT. 1). Y npakcu je 3ay3eT CTaB fa Ha OBOM
pounwity Tpeba WMHCMCTMPATM Ha KOHKPETHMM [OKasMMa KojuMa Cce [A0Kasyjy
KOHKPETHE CMOpHE YMkbeHNLE, 3a pas/INKy Of YOorwTeHOr HaBohewa Aokasa, Te ce 'y
TOM CMUCNY HaBOAW fa je "60/be ga npefcefHVK Beha cam, ako Tpeba v Ha BuLe
TaKBUX pouymMlITa YTBPAM PENeBaHTHO Yy TOM CMUCAY, Kako ce Behe He 6u
onTepehnBano HenoTpPebHVM A0Ka3nBaweM” Kao 1 fa je "ynyTHO ofbpaHy ynuTatu
LUTa KOHKPETHO Ocnopasa, MOTOM TYXWMoLa Koje fOoKa3e Mmpefniaxe 3a OCropeHo, Te
MoTOM 046paHy 3a KOHTpagokase”. %24

CXO0fHO TOMe, jacHa je MHTeHuMja fa ce, CIMYHO MapHUYHOM MOCTYMKY joLu
Ha NPUNPEMHOM POYULLITY Mpeumnsnpa "LwTta je CNopHO™ y ONTY>KHULK, OGHOCHO Koje
he cnopHe unkbeHULEe 6UTKN NpegmeT yTBphKBaka Ha rnaBHOM NpeTpecy 1 Koju he ce
[0Ka3n U3BOAMTU Y LU/bY HUXO0BOT YyTBphKnBama. CamvmM TUM, MO SI0rMuUM CTBapmn om
MpoM3nIas3nIo Aa Ce Ha OBOM POYMLLTY Takohe npeumsupajy v OMLTeno3Hare

UnkbeHMLEe Koje he Kao Takee BUTU "MCK/byYeHe” U3 fasber JoKasHOr noctynka. ok

23 | InTupajyhu utannjaHcke aytope ®nopuaHa n benasucTy, T. Bacurbesuh nctuue a "cyamja Moxe

Ja Ce CNy)XM HOTOPHUM YMHbEHMLAMa y OLEHW [0Kas3a, an Ta HOTOPHOCT Mopa OGuUTW CTeuveHa Yy
MOCTYMNKY Kao NpeaMeT CaomLUTeba UM eBEHTYasIHe KOHTPaAUKTOPHOCTK, jep HOTOPHOCT He 3aMekbyje
[0Ka3 aKo HWje UcTakHyTa y matepuju rnpoueca.” T. Bacubesuh /1981/: 158.

“%4 MpaBHo cxBaTarbe Noce6HNX oaerbera Buluer cyaa y beorpagy, ca ceHuLe ofpxaHe TOKOM
neumépa 2011. v jaHyapa 2012., bunTeH Buwer cyga y beorpagy, 6p. 82/2012, beorpag, cTp. 8.
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311 cagpXu n3pnunTy ofpendy Kojom npefsuha ga cyd Ha NPUNPEMHOM POYMLLITY
yTBphYyje KOje Cy YMHEeHULIe HECMOPHe, OAHOCHO OMLUTENO3HAaTe, KOje CYy UMtbeHuLe
CMOPHE 1 Koja npaBHa NuTaka Tpeba pacnpasmTu (4n. 308 cT. 2 3MM/2011), 3K He
cagpXv cnnyHy ofpeady, seh camo npefsuha Aa Ccyf Ha rnaBHOM MPETpecy MOoXe
040VTK [OKa3HEe Mpeasiore yCMepeHe Ha [oKasunBare OMLITENO3HATUX YHbeHULA (Y.
395 cT. 4).

PasymeBatbe OBOI Mpob6nemMa 3axTeBa jefHY MPeTXOAHY HanoMeHy- Kop
yBOfewa M perynucarba MPeTXoAHOr pouMliTa jaCHO je Yyou/bMB CYKOO u3Mehy
"TeXHMW” Ka pacrnpaBHOM MOZefy W MpakTUYHE PeasHOCTU O HEeroBOj TELUKO]
CMPOBOA/bUBOCTM Y HALUM YCOBMMA. VIHTEHUM]a je HaumMe fa Cce YBOMeHem OBOT
pounLLTa yop3a NoCTynakK Tako LUTO 61 Ce, CIMYHO aHTT0CAKCOHCKOj UM NapHUYHO]
npakcw, jacHO npeuusMpana npaBHa W UMHEHMYHA NUTaka O Kojuma he ce
pacnpas/baT Ha cyhewy W [okasu Koju he ce M3BOAUTU. Y TOM CMUCNY je W
nponucaHo fa he "npeacefHuk Beha no3saTn CTpaHKe, 6paHuoua v owTeheHor fa
obpasnoxe NpeanoXeHe [oKase Koje HamepaBajy Aa M3Befy Ha rnaBHOM MNpeTpecy,
npu yemy he ux ynosoputn fa ce Hehe M3BECTU OHM [0OKasn KOju cy UM 6unu
nosHatu, anm ux 6e3 oOnpasAaHOr pasnora Ha MNPUNPEMHOM POYULLTY HUCY
npegnoxunn.” (4n. 350 cT. 1 3KM/2011).

JacHa je gakne Hamepa [a ce NocTynak He 0fyrosfiayn U3HOLLEHEM BPOjJHUX
[OKa3HUX Mnpeg/iora TOKOM camor cyhewa, anv ca gpyre cTpaHe U caMm 3aKoHogjaBal,
npu3Haje fJa HaBefeHa oApenda NpakTUYHO Hehe MMaTW HEKM BeNMKW foMallaj, jep je
TELLKO YTBPAMTY Aa A Cy CTpaHKama foKasu 6unm no3HaTtu, a Yak 1 4a ce 10 YTBPAM
NoTpebHO je aa cyd 6yae yBepeH fda je TakaB [0Ka3 HeonpasfaHo "npehytaH” Ha
npunpemMHoM pounwiTy.*® fasbe je y 3aKoHMKY npeaBuheHo Aa cTpaHKe GpaHunal, u
owTeheHn MOry [0 3aBpLUETKa r/aBHOr NpeTpeca npefnaraty fa ce u3seLy HOBM
[OKa3n, a MOry W MOHOBWUTK Mpeanore Koju cy paHuje ogoujeHn (un. 395 ct. 1
3KI1/2011). MNako npepacefHuK Beha uma MoryhHoCT fa of46vje AoKasHW npeasior ako
je pey 0 Agokasy 3a Koju Cy cTpaHKe, 6paHunay v owTeheHn paHuje 3Hanum (y TOKY
MPUMPEMHOr poYMLITa WAN HAKOH OfpefuBara rNnaBHOr MpeTpeca) anu ra Hucy

MPeaIoXnNN, HepeanHo je OUeKMBaTU 00Mjate JOKaHUX NPeAIora no OBOM OCHOBY,

%M. inuh v gpyru /2012/: 729.

205



nocebHo umMajyhm y Buagy MOryhHOCT ynarawa ><anbe 360r MnOrpewHor wmm
HENoOTNyHO YTBPhHEHOr YMbeHWYHOr cTawa. Crean fakse fa MpUNpeMHO poyuLTe
HeMa OHaj 3Hauyaj KakaB My Ce npujaje y TUMUYHOM CTpaHayKoM MoOZeny W fa ce,
C/IMYHO JocafallkbeM NOCTYNKY CBe [0 3aBpLUEeTKa r/iaBHOr npeTpeca Mory U3HOCUTK
HOBW Y/HEHWYHW N JOKA3HWU NPeAIo3N.

CnnyHa je cuTyaumja 1 ca OMwTeno3HaTMM yYnkeHuuama. Ca jegHe ctpaHe
NPUCYTHa je TeXha [a Ce OBE YMHEHWULE jaCHO W yHanpef WUCK/byde W3 parber
fokasmBama (4. 83 cT. 3), WTO 6M Hanaraso HUXOBO M3[Bajate Ha MPETXOAHOM
poUMLLTY, Kao LUTO je CNy4yaj y aHrioamepuykoj npakcy, npakem MKT-a u npakcu
HalmxX napHuyHuX cygosa. Ca fgpyre CTpaHe CAMYHO [0CafallbeM UCTPaKHOM
mogeny, [aTo je u3pnunTo oBnawhewe npefcefHUKY Beha fia Ha rnaBHOM NpeTpecy
0[6uje OOKa3He Npefnore YCMEPeHe Ha [0Ka3nBake UNeHMLA KOje Ce He A0Kasyjy
(un. 395 cT. 4 Tau. 2. 3KI1/2011), WwWTO jacHO yKa3yje Ha "CBeCT” 0 TOMe [a NPeTXo4HO
pounLuTe Hehe yBeK OCTBapmMBaTu CBOjY MPUMapHy CBPXY W fa je Moryhe fa ctpaHke
CBe [0 Kpaja rnaBHOr npeTpeca M3HOCE HOBE YUMHEHUYHE W [OKas3He Mpegsiore.
CxogHo ToMme, npeaceaHnkK Beha he 6WMN0 Ha MPUNPEMHOM POYMLLTY OUIO Ha
rNaBHOM MpeTpecy OLOWUTW [OKa3He Npeasiore YCMepeHe Ha [OKa3vBakbe OHUX
UMkbEeHMLA KOje cMaTpa OnwTerno3Hatum. Pey je fakne 0 MCTOM OHOM oBnawhewy
Koje je MMao cyamja y fgocagalltbem UCTPaXXKHOM Mofeny, fAa ofbuje AoKasuBare
CBMX OHUX UMHEHMLA KOje cMmaTpa HOTOPHMM, [MPaBHO MWpeneBaHTHUM, Beh
[0Ka3aH1M, Y JOBO/bHOj MEPU pacrpas/beHVM U T. CA.

HoBoycBOjeHN pacnpaBHM Mofen Hamehe u ofpeheHa nuTawa Be3aHa 3a
OMLITENO3HaTe uUnMhbeHULe, Ha Koje 3akOHMK He [aje OArosop, a Koja ce Mory

HaMEeTHYTW y NpakKcu.

[la N1 onwTenosHaTe YntbeHULE MOpajy GUTU HecrnopHe Mefly CTpaHkama
Kako 611 ce 13y3ene U3 fasber AoKasnBatba?

OBO NMUTatbe je NapagoKcasHo Ha NpPBK norned, 6yayhu aa cy onwTenosHarte

UMHEHMLE OHE KOje Cy "Mo3HaTe CBUMA” U UMja UCTUHWUTOCT CE HEe J0BOAM Y NMUTakE,

Ma ce caMmyM TUM MPETrocTaB/ba fa OHe HU Mefy cTpaHKaMa He Mory GUTW CrOpHe.

MehyTiMm, cama YnkbeHMLA Aa Cy Y CTPaHa4YKOM MOCTYMNKY OMNLUTEN03HaTe YntbeHULIE
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N3PUUNTO UCK/bYYeHe Kao NMpeaMeT AOoKas3nBara HaBOAM HA CYNpoTaH 3aKk/byyak. Y
OBOM MOJeny Ce HavMe [OKa3yjy CaMO OHEe YMkbeHMULEe Koje Cy CropHe Mehy
CTpaHKama. AKO OnLTeno3Hata YnMieHULAa HUje CNopHa, OHa je caMuMM TUM K3y3eTa
Kao npegMeT AOKasMBawa, Ma Huje notpebHO HM nocebHO npegsuhatv pga ce
"OMNLUTeno3HaTe YnkbeHULe He JoKasyjy”’, a U caM UHCTUTYT (DOPMa/THOT MpriMara Ha
3Hate OAHOCHO CYACKe KOHCTaTauuje y afBep3njaHOM NOCTYMNKYy 6u 610 CyBULLIAH.
OBpae ce 3anpaBoO paav O CMOPHUM YMHEHMLAMa, KOje Ce YMNpKoc Tome Hehe
[0Ka3nBaTy jep Cy OnwiTenosHare. Y TOM CMUCY Ce U Y NapHUYHOj Npakcu uctmuye
fa "na v he unkeHuue 6UTK MpeaMeT LOKas3MBaka 3aBWUCU Of, TOra [a /in Cy OHe
Mely cTpaHkama CropHe jep ce [oKa3yjy caMo CropHe YmkbeHuLe. AKO Cy CNopHe, a
onwuTenosHare, Hehe ce fokasueaTu.”*°

Kako ce pagy O CNOPHUM YnMkbeHWMLaMa, NpaBuio je Aa OHe, Kao W CBaKu
[0Ka3, uay y npuior jefHoj of cTpaHaka y noctynky. lMpumMepa pagu, y nocTynky
KOju ce BOAM MPOTMB OMNTY)KEHOr 3a PaTHW 3/104MH CMOPHA MOXe OUTU YnkbeHuua
nocTojarba Opy>XaHor cykoba Ha ofpeheHoj TepuTopuju. AKO 61 Cyf OBY UMHEHULY
y3e0 Kao OnwITenosHary, Ty>Xuouly 61 y BeNMKOj Mepy 0f1akLiao TepeT [AoKasnBara
LWTO 6M NO NorvumM CTBapW MLWJIO Ha LWTeTy oAbpaHe KOjoj je Y MHTepecy Aa ce He
[OKa>Ke fia je MOoCcTojao Opy>KaHW CYKob, jep ce y TOM Cny4ajy He 61 MOrnio paguTu o
paTHOM 37104MHY. AKO MOCTOjake OpYXXaHor cykob6a yoniwiTe He 6 610 CNOPHO
Mehy cTpaHkama, OHAa OBa YMkbeHMLa 1 He 61 buna npeaMeT [LoKasuBawa. [pema
TOME, jaCHO je fa Ce y pacnpaBHOM MOZefly 3anpaBo pagu O CTPaHauyKu CropHUM
UMHbEHMLAMA, /TN KOje Cy MO MULL/beY Cya TOMMKO HOTOPHE U OMLTeno3Hare, ha
OV HUXOBO [OKa3vBarbe CaMO MpeAcTaB/baio ryb/bewe BpemeHa. Tako npumepa
paau, ako 61 oabpaHa ncTmuana aa "ankoTecT Huje Noy3aaHo A0Ka3HO CpeacTBo” U
[ia "OKPMB/bEHN HUWje 3HAO fa je HOLlewe BaTPEHOr opyxKja 3abpareHo”, cyn 6m
040V0 OBe [0Ka3He Mpeasiore Mo3vBaHkEM Ha OMLWITENo3HaTe YMHEHWULE, Nako
OKPVB/bEHWN HMje "carnacaH” ca HUX0BOM HOTOPHOLWNY. CynpoTHO TyMadere 61 oBy
oApendy v caMm WHCTUTYT (DOPManHOr Mpumarba Ha 3Hake UYMHWIO CYBULLHOM,
Oyoyhn fa cTpaHauku HECrOpHe YMeHWLE CBaKako HWUCY MpegMeT [oKasuBara Yy

pacrpaBHOM MofeNy NocTyrKa.

“% Mpecypa MpuBpegHoOr anenauvoHor cyaa, Mx. 8094/2011(2) og 17.05.2012. roanHe.
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Ha Koju ce HauMH oMW TEeNno3HaTe YMHEHULE YHOCE Y UMHEHNYHY rpafy, da nu
Mo cTpaHaykoM Npeasory Uin Ha MHULMjaTuBY npeaceiHuKa seha?

Y MapHUYHOj Npakcu je M3PMYMTO HarnawleHo Aga CTpaHKe Mopajy fa ce
MO30BY Ha OMLITENO3HATY UMHEHWLY Kako 61U je cyd MMao y Buay MNPUINKOM
oanyunBama.*?’ Y aHrno-amepuukMm cucteMMma My npakcu MehyHapogAHUX
KPMBUYHNX TpUOYHaNa OMNLITENOo3HaTE UMHEHWLE Ce KOHCTATyjy WCK/bYYMBO Ha
3axTeB jeflHe oA cTpaHaka. [lpyroj cTpaHu ce ocTaB/ba MOryhHOCT Aa ocnopasa Aa ce
pagv O OMWTENO3HaTOj MM HOTOPHO] YMHEHMLM, a KOHaYHa MPOLIEHa je Ha cyay.
AKO cyp Hahe fa ce pagy O OMWTENO3HATO] YNHEHNLM HEHO Aa/be OCropaBare Ha
cyhewy Huje moryhe. OBO je y cknagy ca [AOCMeAHWM CrpoBOheHweM pacrpaBHe
MaKc/Me Mo KOjoj Cyf[ UMkeHWYHY rpahy 3a ofnyudmBare A06uja MCK/bYUMBO 0Of
CTpaHaka.

Y Halloj KPpMBMYHOMPABHOj TeOpWju je BUAENWN CMO, 3ay3eT CKPO3 CynpoTaH
CTaB MO KOMe cama HOTOPHOCT Huje MpeameT MocebHOr [OKasuBawa, aiv [a
CTpaHKamMa yBeK Tpeba 0CTaBUTU MOryhHOCT AOKasvBata CYNnpOTHOP Of OHOra wiTa
CyA CMaTpa OnLTeno3HaTuM. ako cy 0BakBM TEOPUjCKM CTaBOBW G NPUMEPEHN Y
focafjallbeM MoAeny MocTyrKa, OHU Y MpakCcu HUCY MManv Hekn Behu npakTuyaH
aomMawaj, 6ygyhm fga je cyauja peTtko M3pUYMTO, TOKOM [/laBHOP MpeTpeca
"06aBelUTaBao” cTpaHke fa he HELITO cMaTpaTy OMLWTENO3HATOM YNHEHNULOM, Beh 6K
Ce Ha OBaKBE UMHEHWLE EBEHTYa/lHO Mo3vBao y 06pasznoxewy npecyge. OBakBO
noctynawe je M pasym/bmeo, 6yayhu ga je cam cygmja, OrpaHUYeH TY>KMOUYEBOM
ONTYXHULOM, oapefmnBao Koje he ce ummweHuUe YTBpAMBATM WM KOje je AOoKase
M3BOAWTU Y TOM LW/bY, Te HUjEe MMA0 HMKaKBY AY>XXHOCT Aa obaBellTaBa CTPaHKe 0
TOME KOjy YmkbeHmuy YTBphyje KojuM Aoka3oM. CXOAHO TOMe, rope M3HeTo Bayer-
0BO U N03HMNeBO rneanLwTe Mo KOMe OMNLTeno3HaTe YnkbeHnLe Cy Mopa y3eTu Kao

yTBphieHe No CAyX6eHoj AYXXHOCTU, a [a Yak He Mopa HU fla UCTaKHE HIX0BO

427 v Ako ce CTpaHKa Huje Mo3Baia Ha HeKe YMkbeHULEe Y3 TBPAHY Aa Cy OHe OMLWITeno3HaTe, cys Huje
oBnawheH fa caM Te YnkeHWLEe caonLuTaBa cTpaHkama. CaMo y cuTyaumju Kafa ce CTpaHka no3ose Ha
HEKY UMHEeHNMLY Kao OMNLITENO3HATY, CY MOXEe UCTY NPUXBATUTY KAo OMNLLTENO3HATY aKo je 3a by
Ca3Hao Yy BPLUEHY CyAMjCKe AY>KHOCTW U TO CaOMLITMO Ha pacnpaBum CTpaHKama.” Pellere Buwer cyaa
y BambeBy, Mk. 510/2012 o 11.4.2012 roguHe.
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nocTojate da 6W OHe ylwina y ocHoB ognyke,”® camo je ogpaxasano noctojehy
rnpakcy.

TeHAeHUM]ja Ka pacnpaBHOM mogeny, nspaxeHa 3KI/2011 gosoan y nutare
OBY MOCTaBKY jep 6M CyACKO YHOLUEHE OMLTENO3HATUX YMHEHWULA Y PEeeBaHTHY
UnMkbeHMYHy  rpafly  6uno  CynpoTHO  MPOKNaMOBaHOM  WAaeany  CyAcCKe
HenpucTpacHocTh. CXOAHO TOoMe, Tpebasio 6M NPUXBAaTUTM CTaBOBE W3PaXKEHE Y
MapHWYHO] W aHrn0aMepuykoj Mpakcu Mo KojuMa Ce CTpaHKa Ha NpunpemMHOM
POUULLITY MOpa M03BaTK Ha OMLITENO3HATY YNHEHNLY KOja joj Uae Y Npuor, Uiv nak
CyAvja mopa u3puynTO OfOWUTU Npefsior 3a yTBphuBare ofpefeHe uunkbeHuLe,
Hanazehn fa je wcta onwTtenosHata. ¥ Tom cmucny u 3KI1/2011 rosopu o0
YMkbeHMLAMa Koje CY MO MULLI/berY Cyda onwiTernosHare. Kako ce TOK NpeTxogHor
pounLLITa 3aNMCHUYKM KOHCTaTYje, Y 3anmncHuKY he ce no normuy cTeapyu HaBeCcTu U
TO KOje he Ce UnmbeHNULEe JOKa3MBaTK M Koja he ce NpaBHa NuTawa pacnpas/bat, Kao
M TO KOje CY YMHEHMLE Kao HecrnopHe WM OMLITerno3HaTe usyseTe U3 [OKa3HOr
MOCTYrKa, Te OBaKaB 3aluCHWMK MOXe MpefcTaB/baTv ofpeheHy BapujaHTy Cyfcke
KOHCTaTaumje. MICTO Tako, ako CTpaHKa, Ha [/laBHOM TMpeTpecy Mpeasioxu
[0Ka3MBare HEKE YMHbEeHMLE KOja je M0 MULLberbY CyAa OMNLWITeno3Hara, npeaceHuK
Beha Mma M3pnUYMTO 3aKOHCKO oBfawhewe Ja of46uje TakaB Npeasior U gyXaH je aa

06pasnoxm Takey ognyky (4n. 395 cT. 4.).

[a nn je moryhe fokasvBare CynpoTHOr Of OHOra LITO je "Nno MuLL/bery cyga”
onwTenosHaTo?

[ocajallra Teopmja jefHOrNacHo je CTajasia Ha CTaHOBMLUTY fa CTpaHKama
Tpeba oMoryhutn [okasuMBawe CYMPOTHOr Of OHora LWTO Ccyd cmaTpa
ornwTenosHaTtuM. Mpo6aem je HaMMe y TOMe LUTO CTPpaHKe CBe [0 fobujarba NMCMeHe
npecyfe 1 He 3Hajy LITa je Cy4 CMarTpao OnwTernosHaTuM (jep uX CyAuja TOKOM
r71aBHOr MpeTpeca Mo NoruumM cTBapy He obaseLTaBa O TOMe LITa CMaTpa LoKasaHUM,
OMLITeNno3HaTMM 1 T. CN.) a Taja je 3a [oKas3uBame CYrnpoTHOr Beh KacHO, OCUM ako
APYrocTeneHn Cyf He yKUHe MPBOCTENeHy npecyay W Bpatu npeaMeT Ha NMOHOBHO

cyhere. M3y3eTak NMocToju y CUTyaLmju Kaaa npeaceaHnk seha Ha rnaBHoM npeTpecy

428/, Bayer /1989/: 28-29 v b. Mo3Huh /2009/: 581.
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040vje LOoKa3HW Mpeasior CTpaHKe Nnoj 06pa3/oXereM fa ce pagu 0 "OnLTeno3Haroj
UnkbeHMUN”, Kafa 6U CTpaHKe Makap y Teopuju vmasie MOryhHoCT fa Ha rn1aBHOM
MpeTpecy OBY KOHCTaTalujy LOBOAE Y NUTaHE.

MoryhHOCT JoKasuBarba CynpoTHOr Y pacnpaBHOM Mogeny Hamehe npo6nem
Be3aH 3a npebaumBarbe TepeTa foKasuBarba. OBaj MOAen nogpasymeBa [OKa3uBarbe
CaM0 OHMX YMHEHMLA KOje cy Melly CTpaHKama CropHe Ma CBaka YMkbeHuua Koja je
npegmeT [oKasvBara Mo NOruun CTBapv uae y MpWor jeaHe a Ha LITETY Apyre
CTpaHe. VIcTu je cnyyaj 1 ca OnwTeno3HaTum YnkbeHuuama. MNpumepa pagu, ako cyg
Kao OMLITENO3HATY YNHEHNLY Y3Me TO Aa je Y Mepuofy Kafa je TY>KeHU 610 Ayr>KaH
Aa ucrnyHu yrosopHy obasesy Cpbuja 6una nof caHKumjama, TakBa YMkeHMLa je y
NHTEpecy TYXXEeHOr, A0K je TYXXMOYeB TepeT AOHEK/e "oTexaH” jep Mopa Ha Apyru
HauMH [0Ka3aTh Aa je TY)XXKeHW YrpKoc Tome 610 Yy MOryhHOCTM Aia UCMYHWU YrOBOPHY
06aBesy.

OBaj Npo6nem jow BuLe [0/1a3n 40 u3paxaja y KpUBMYHOM MOCTYMKY rAe je
npebaumBarbe TepeTa [JoKa3nBakba Ha OKPUB/LEHOT He03B0O/bEHO. AKO Cy/ YHanpes v
npe AO0Ka3HOr NOCTyMnKa Kao OMLITENOo3HaTy YMHEHMLY Y3Me TO Aa je OKPUB/bEHM
3Hao fa je TeneoH yKpadeH jep My je peyeHo fa je cTap Bpyha, TyXXuoLy o/akLlaBa
[0Ka3nBate WHTE/IEKTYa/IHE KOMMOHEHTE YMULL/baja KOL KPWMBWUYHOT  [ena
NPUKPUBara jep Ce OMLTEN03HAaTOM YMHEHWULLOM TakKo [0Ka3yje CBeCT OKPUB/LEHOT
Aa je cTBap Kojy je npmbaBuo ykpageHa. MoryhHOCT [JoKa3uBata CynpoTHOr 6u y
OBOM C/Nydajy Ha rfiaBHOM NpeTpecy Ha ofbpaHy npebauumna TepeT LoKasvBara fa
HMje 3Hao, Mako My je peyeHO fa je cTBap Bpyha, fa ce pagn O OMLITENo3HaTo)
ynrbeHnun. Kako ce cyf Beh mM3jacHMO Aa Ce "No HeroBoM MULLberwy” Ty pagu o
OMLUTENO3HATO] YNHEHULM, 046paHM 61 BUI0 BeOMaA TELLKO, ako He U Hemoryhe fa
ocnopv oBy TBpAwYy. lMopes Tora, gosena 6M ce y MuTawme UM OCHOBHA CBpXa
He[0Ka3nBara OMLITENO3HATMX YMHEHULIA KOja ce orfiefa y ckpahuBawy [LOKasHOT
noctynka, byayhu ga 6m ce [okasn 0 0BOj YMHEHMLM CBAKAKO U3BOAWN, CAMO 61 Ha
ApYrv CTpaHy npeLiao TepeT A0Kas3mBarba HMX0BOI HEMOCTOjakba.

Y aHrn0CakCOHCKOj TEOPWjX U MPaKCK je MCTULAHO [a Ce TepeT LoKasunBarba

HUKaga He MOXe npe6aunMTn Ha OAOpaHy, YCTaHOB/bAaBAatbeM UMHEHUUYHUX
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MNpeTnocTaBkM Ha CTpaHu Tyxwoua.**® Crora je y OBMM cucTeMuma, Kao U y
noctynuuMa npeg MefyHapoAHUM KPUBUYHUM TpubyHasiMma npobnem peLleH
"npemMeLuTaleM” [oKasvMBawa Yy jefHY paHujy (hasy, Mnpe Hero LUTO Ce CYACKK
KOHCTaTyje fa ce paau O OMLITEeNno3HaToj YnkbeHnUN. Kaga jegHa cTpaHka npeasioxu
fja ce ogpeheHa u4umkbeHWUa (OPMasHO MPUMM Ha 3Hake Kao OrnwTerno3Harta
YMHbeHMLA Apyra CTpaHa ce MOXe YCNpPOTUBUTY TaKBOM 3aXTEBY UCTULAHEM fa Ce He
pafn 0 YNHEHNLM KOja MMa TakKaB KapakTep. Tako 6u y rope HaBeeHOM Npumepy 13
Halle Mpakce, TyXunay Ha MPeTXOLOM POYULITY 3axTeBao fa Ce U3 npegmeTa
[0Ka3nBara 1N3y3me YMkeHMLA "a CBaKO 3Ha fa CneHr Bpyha cTBap 3HauM yKpaLeHy
CTBap” jep je pey 0 YnkbeHMLM Koja je onwiTenosHata. OpbpaHa 6u ce ycnpoTmemna
TaKBOM 3aXTEBY UCTULAHEM [a Ce He paay O OMNLITENO03HATOj YHEHNLM, Te [a U3pas
"Bpyha cTBap” MOXe Aa rnogpasymesa 1 CTBap Koja je NMoKBapeHa, MOAepHa, CKyna u
C/l., @ KOHa4yHy MpoLEeHYy O TOMe Aa NN je pey O OMNLITENO3HATOj YMHEHULMN LOHOCK
cya. AKO cya Hahe fJa Cce MNpeasiokeHa UMbbeHMLA He MOXe cmartpatu
OMLITENO3HATOM, Ha CTpaHLUM je fda je Ha cyhewy OOKaXKe perynapHuUm LOKasHUM
NyTeM. Y KOHKPETHOM MpuUMepy Tyxwunay 61U fJakne Ha Apyrv HayvH Mopao
[lOKa3MBaTh [a je OKPUB/bEHM 3HA0 [a je MOOWNHW Tened)oH Koju je Kynuo 6vo
yKpageH. AKO Cyj unak 3ak/byynm f[a Ce pagn O OMWTerno3HaToj UMHEHMUM,
[l0Ka3nBarwe CYMNPOTHOr Ha cyhewy HUje moryhe. TakBa UMkbeHMLA Ce YHOCU Y
YMeHMYHY rpahy 1 nopota je (3ajeaHo ca HECMOPHUM YMkbeHMLAMa) Uma y BULY
NMPUIMKOM AOHOLLewa ofyke. CXo4HO TOMe, Ha camoM cyhewy He Aonasv HU Ao
KakBOr npebauyBarba [LOKa3HOTr TepeTa Ha 0f46paHy, a 0cTaB/ba joj ce MoryhHocT fay
jeHO] MPeTX0AHOj (ha3u ocropaeBa caMy HOTOPHOCT 4YMHEHMLA 33 KOoje TyXKunal

npeasiaxe Aa ce 1 6e3 AoKa3nBatba (hopMasiHO NMPUME Ha 3HaHe.

2y npegmeTuma Ulster v. Allen, 442 U.S. 140, 99 S.Ct. 2213, 60, 1979, Sandstrom v. Montana, 442
U.S. 510, 1979, Francisv. Franklin, 471 U.S. 307, 105 S.Ct. 1985 je HarnallueHo fa Huje [03BO/beHO
npeTnocTaBkama yTBphuBaTV oapehieHe efeMeHTe KPMBMUYHOT Aefa W Ha Taj HauMH Ha OKPUBI/bEHOT
npebaumBaTy TEPET Ocrnopaeaka UcTMX. HaBeaeHo npema: M. H. Graham /2009/: *’Burden of Proof
and Presumptions in Criminal Cases’’, Criminal Law Bulletin, n. 16, pp. 8-10.
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4.3. MNMpehyTHO KopuLhere ONLITENO3HATUX YNHEHMLA

[ope pa3maTpaHa nuTakba MOry Ce Ha MpBU NOrfes YAHUTA [LOMEHOM
TEOPUjCKUX Cnekynauuja, umajyhum y BuAy PeTKO W3PUUYATO MO3UBake Ha
OMLUTENO3HaTe YnkbeHuLe Y Jocafalliboj Npaken. Yak je vy napHUYHOj npakcu, Koja
je vMana ynopuwTe Yy 3aKOHMUMMA O NapHWYHOM MOCTYMKY KOjU Cy cagpxana
n3pnunTy oapeady o HefloKasnBaky OMLITENO3HATMX YMHEHMLA, 0Baj NojamM TyMayeH
[0CTa PECTPUKTUBHO U HUje M3a3MBa0 Heke Behe Hefoymuue. Tako cy, npumepa
pagu Kao OnWITeno3HaTe Yys3uMaHe uYuMkeHWLe [a je "HakoH pedepeHayma 3a
oTuen/berwe aaHa 3.6.2006. npornalleHa HesaBMCHa Ap)kaBa Peny6nunka LipHa ropa,
YMMe je ApaBHa 3ajegHuLa Cpbuja u LipHa Mopa npectana ga noctoju”;**° pa cy
"paTHa 36uBarba Ha TepuTopuju 6melie CPPJ 0AHOCHO Ha TepuTopuju Penybnuke
Xpsatcke mn3buna TokoMm feta 1991. ro,u,mHe”;431 fa je "y ycnosuMma caHKuuja u
oTexxaHor nnaharba HU3 gomahvx (UMPMK MOCNOBAI0 MPEKO COMCTBEHUX (DUPMU Y

1.432

MHOCTPaHCTBY”; ™" fa cy "caHKuuje YH-a genMMUYHO YKMHYTe MOC/e 3aK/byyerba

MMPOBHOI Cropa3yma a y MoTnyHocTu nocne 2000 rogmHe”;** pa “ynaraum Hucy
mornn yhu y npoctopuje nosHate 6aHke ga 6u ocTBapuiv CBOje NpaBo Ha nospahaj
[IEBU3HUX LUTEJHNX yNora, 3aTo LITO je 6aHKa obycTasuna cse ucnnate”.*** Ha Taj
HauMH je npumMepa pagn AokasmBaHa HeMOryhHOCT M3BpLUEHa YroBOPHUX 06aBesa,
NermTUMUTET oapefeHor NpaBHOr Cy6jeKTa, "BuLLIAa cuia” u T. Ch.

KpuBnyHM cyfoBM Ccy ce y npakcu jow pehe uv3puyunTo Mo3vBaIn Ha
OMLUTENO3HaTe YNHEHWLE N TO He TOKOM Camor AOKa3HOr moctyrnka Beh o6uyHO y
obpa3noxewnma of/yKa, Kada cyduja CBOje 3aK/byyke Yy noregy OA/y4HUX
UMkbeHMLUA 0bpasfaxe TUME LUTO je HEeLTO OMLWTerno3HaTo, OYMriegHo, HOTOPHO,
eBUAEHTHO 1 cfl. MehyTuM, 0f M3pUYMTOr Mo3uBara Ha O0BE UMHbeHULE AIEKO je
onacHuje HbKX0BO 'npehyTHO” Kopuwherwe, Kafa Cce YNPKOC MpPeTrnocTasum
HEBMHOCTM M0/1a3n o4 0fpeheHnX YnkbeHNYHUX NPEeTnoCTaBKM YriaBHOM Be3aHWX 3a

cy6jeKTUBHe YntbeHuLe. [leliaBa ce Tako Jja ce NPeTrnocTaBy MOCTOjakbe HaMepe Unn

%0 pepietbe BuLler TprosuHckor cyga Wx. 1585/2006 o 31.7.2006. roguHe.
3 Mpecypa BuLuer TprosrHckor cyaa, Mx. 9088/2006 oz 13.08.2007. rognHe.
32 Mpecypa BuLLer TProBuHCKor cyaa, Mx. 2742/2003 og 8.7.2004. roguHe.
“3 Mpecypaa BuLwer TprosuHckor cyaa, Mx. 9088/2006 oz 13.08.2007. rognHe.
434 Okpy»Hu cyg y Beorpagy, Mx.12807/96 op, 25.12.1996.
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BO/bHE KOMIMOHEHTe yMULL/baja, Tako LUTO Ce peuumo nohe of Tora fa je CBako Ko je
0fy3e0 Tyhy CTBap UMao Hamepy npubae/barba NMPOTUBMPABHE MMOBUHCKE KOPUCTU
WM da je cBako Kog Kora je npoHaheHa Beha Ko/iMymMHa onojHe Apore nvao Hamepy
HWEeHOr Aasber aucTpubympara v cn. Vmajyhm y sugy npobnematuky ytephusara
OBMIX YNHEHULLA, HEPETKO Ce UCTMYE fa je "OMTY)XXeHN OYMreHO MOpao 3HaTW”, a je
"eBMAEHTHO MOCTOja/1la Hamepa” U T. C/l., U 6e3 YBPCTOr [OKA3HOr yrnopuLlTa 3a OBe
TBpaHe. OBakBe "MPETNOCTaBKe” ce YOMWTe He [0Bofe Y MNuTakbe OCUM ako
OMTY)XEHN M3PUUNTO He UCTaKHe Peuumo Aa Huje XTeo Aa "ykpage” cTeap, "youje
XPTBY” UK "'npofaje 4pory”, Kaga My ce eBeHTya/IHO "npenyLuTa” fa [OKaXe 0Be
YMHeHNLLE.

Ogaj npo6nem noce6Ho he gohn A0 M3paxaja y HOBOYCBOjEHOM pacrpaBHOM
MOZeNy y KOMe je TYXW4eB TepeT [oKasuBaka NofpasymeBa [OKasuBakbe CBUX
eflemeHaTa KpVBWMYHOT [efla, Kako O0jeKTUBHMX, TakO U CYOjeKTUBHUX. Y TOM
CMUCIY, HEe MOXe ce rnohu of MPeTrnocTaBke CBeCTW, BO/bE, HaMepe OKPUB/LEHOT Y
APYrnx CybjeKTUBHUX UMHEHMLA, HEro X TyXunay, mopa fokasatn. CamMum Tum,
HENpPUXBaT/bMBE CY U KOHCTaTauuje y 0b6pasfioxerwmma npecyse fa je Kog OnTy>XXeHOX
"ounrneaHo nocrtojana Hamepa’, Aa je "OMNWTENO3HATO [a je OKPUB/LEHW MOpao
3HaTK”, fJa "yMULL/baja O4YMrniefHO Hema” W C/., ako OBaKBe TBPAHE HUCY
NOTKpPen/beHe oaroeapajyhnm fokasMma Kojuma ce obpasnaxe M3 Kojux pasnora je
OuYMrNefHo [a je Ko OKPUB/LEHOT MOCTOjasia Hamepa, 300r Yera je OnLTeno3HaTo aa
je OKpWB/bEHM HELTO MOpao 3HaTW, Ha OCHOBY 4era Cy W3BEAEHW 3aK/byuylu O
WHTENEKTYa/IHO] M BO/bHO] KOMMOHEHTU yMuWIbaja U CN. Tyxunay je AyXaH fa
[IOK&XXe CBe OBE UMHEHMLE, U He MOXe Ce Mnohu of MpPeTrnocTaBKe HMWXOBOT

nocTojarba, Ma KOJIMKO Ce OHE CYAY UVMHWU/IE OMLUTENO3HATUM.

4.4, CmepHULE 3a npakcy

Nmajyhu y BUay HaBefeHO, OMWITENO3HATUM YMbeHMLama 6u y KOHTEKCTY
HOBOYCBOJjeHOI pacnpasHOr MoZesia Tpebano NPUCTYNUTU Ha cnefenn HaumnH:

Ha npunpeMHOM poumnwTy (UM Ha NOYETKY rNaBHOT MPeTpeca ako UCTO Huje

04p>aHo) Tpebano 61 jacHO NpeumsmpaTn Koje he ce YMkbeHULe LOKA3MBaTU - HAKOH
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ynTawa ONTYXKHULE Tpebaso 61 LITO NpeLn3Huje OApeauTU LTa je Y KOHKPETHOj
OMTYXXHULM CMOPHO, Tako LUTO 61 Ce OKPWMB/bEHW M3jallbaBa0 O CBAKOj HaBeAEeHO]
YMHEHNLN.

Mpumepa pagu, ako TyXwunay TBPAW [a je OKpuB/beHW “ynpasrbajyhu
MYTHUYKMM BO3WIOM Mapke PujaT TyHTO M3 npasBua PakoBUYKOr MyTa npema
PeCHWKY, y a/IKOX0/IMCaHOM CTakby, M0 M3/1acKy U3 [ieCHe KPUBMHE NpeLlao Ha feBy
CTpaHy KO/0BO3a HaMekeHY caobpahajy Bo3uia U3 CynpoTHOr cmepa, 6p3vHOM 0f
150 KM/4 Koja Huje 6una npunarofheHa cTawy NyTa, U3rybruo KOHTPONY U Npefrbum
NeBMM [e/IOM CBOTa BO3W/Ia yAapuo Y 3afrby fieBy 60UYHY CTpaHy MyTHUYKOr BO3W/A
mapke dosnugareH ond), BnacHAWTBO A. Jb., HaHEBLUN jOj TOM MPWUINKOM TeLLKe
TeflecHe noBpefe”, 04 OKPUB/bEHOT 61 Tpebaso 3axTeBaTu fa Ce U3jaCHM O CBAKoj
HaBefieHOj YMHeHNUN, Npumepa pagu: Ja nv je TayHo ga CTe ynpas/ba/in BO3U/IOM
Mapke ¢mnjat MNyHTO 13 npaBua PakoBuYKOr nyta npema PecHuKy gaHa 13.11.2012?
[a nn je TayHO fa cTe 6uan nNog AejcTBOM anikoxona? [a v je TayHo fa CTe BO3WM
6p3vHOM of 150 kM/4? [da nn je TayHO Aa CTe MPELWn y CynpoTHy caobpahajHy
Tpaky, utg,

Camo OHe uuMkeHULe KOje OKPWMB/bEHW ocropaBa Ouhe npeameT fasber
foKasmBarwa. MehyTrM, ako 61 OKPUB/bEHN NPUMepa paLn TBPAMO Aa HUje TayHo Aa
je "6uo nujaH” Beh aa je "ankoTecT anapaT HenoysgaH”, cya 6v 046V10 0Baj aprymeHT,
Mo3MBarbeM Ha OMLUTEMNO3HATY YMHEHNWLY Aa Ce 0BO cmartpa MoysgaHuM [LOKa3HUM
CpPesCcTBOM. Mnn, ako 61 OKPUB/bEHU NpUMepa paau MpU3Hao HaBOLE ONTYXKHMULE A
je "cknpao nopHorpadckn martepujan ca ogpeheHor cajta, anv aa Huje 6o cBecTaH
[la nocefoBarkbe TaKBOr maTepujana npeacraB/ba KPUBUYHO [0 jep je MpUcTynuo
nerajiHoOM cajTy ca Bakehom K permcTpoBaHoOM agpecom”, cyg 6u morao ga oaouije
[0Ka3nBare OBMX YMHbEeHMLA MOL 00pa3noxerem [a je "HOTOpHa uMkbeHuua fa je
KaXHbVBO CBE LUTO MMa Be3e ca UCKopuwhaBameM MasiONeTHUX nua y CeKcyaHe
cpxe”.*®

HakoH WTO ce M3 npegmeTa AOKasvBarba "M3Y3MY” HECMOPHE YUHEeHWULe,
Tpebaso 6V Haume MPOLEHUTU [a /M Ce HeWTO Of OHOra LUTO je CMOPHO MOXe

cMatparty onwTeno3HatMm 'y ToM CMUCTTY U3Y3ETUM U3 fa/ber AOKa3HOI MOCTYIKa.

“% Mpecyga AnenauvoHor cyaa y beorpagy, Kx1. Mo3. 21/2011 oz 7.12.2011. roauHe.
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ako ce "onwteno3HaTum” cmatpa OHO LUTO je "No MULL/berY Cyda onTenosHaro”
cyaMja je oyxaH fa 6naroBpeMeHO 06aBeCTW CTpaHKe Aa je HewTO OnLiTerno3HaTo,
Kako 61 MM eBeHTya/lHO 0CTaBMO MOryhHOCT Aa caMy HOTOPHOCT [0Bedy Y MuTake.
MprMepa pagun, ako 61 OKPMB/LEHM Y MPBOM MPUMEPY PeKao fa je anapat Kojum je
MEpPEH HWMBO aJIKOX0Na Yy KpyBM 61O CTap, MNOKBapeH WM Heroy34aH U3 HeKor Apyror
pasnora, U To NOTKpenu ogroeapajyhvm gokasvma (npumepa pagu fa je Tect paheH
HEKO/IMKO MyTa a faea0 je pas3nuuMTK pesynTtar, fJa je aHaim3a Kpeu ypaheHa
HenocpeAHO HaKOH Tora fana fpyraqvju pesyntar u T. C/l.) a Cyf YCBOjU OBakBYy
aprymeHTaumjy, Ha TY)MOLy OCTaje Aa AOKaXe Moy34aHOCT KOHKPETHOr CpeAcTsa
AN [a a/IKOXO/IMCAHOCT OKPWB/LEHOr Y BpPeMe M3BpLUEHA fena [OKaKe APYrum
[OoKasnuma. TuMe 0Ba UMkeHMLA "M3nasu” u3 cgepe OMLITENO3HATOr U 3axTeBa
perynapHo [oKa3nBaHe.

MpehyTHO KopuLhewe HOTOPHUX YMHbEeHMLA KOje je NOCebHO YecTo y chepu
CY6jeKTUBHMX YMbeHMLA (A je OKPMB/LEHN MOPA0 3HATK, [a je 04MrIeLHO nocTojana
Hamepa 1 cn.), 6e3 [40oKa3HOr yTemerberba 3a OBe TBPAHE, 3arpaBo 3Hauu NoBpesy
nocTynka u3 unaHa 438 c1. 2 Tady. 2 3KIM/2011 6yayhn ga y TakBOM Cryyajy HuCY

HaBeJEeHN Pasnosu 0 YnbeHMLaMa Koje Cy NpeaMeT [JoKa3NBatba.
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'MTABA TPERA
NMPABHOCHA>XHE UMHEHWUE
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1. YBOAHA PASMATPAHA

[MpaBHOCH&XXHOCT OANYKe je CrneuupUUHOCT CYACKE WCTMHE, YC/0B/beHa
noTpeboM 3a NpPaBHOM CUTYpPHOLURY M OKOH4Yakem cropa. VICTopujcke M Hay4He
"MCTMHE” HMKafa He nocTajy "npaBHOCHaXHe” Beh nopgpasymeBajy CTas/Hy
Hagrpafwy, AONYHY W W3MEHY Yy CKfagy Ca HOBOOTKPMBEHUM YutbeHuLama Wt
nogaumma, LWITO W YC/OB/baBa Pas3BOj Hayke Kao Takse. [1aBHa MPOTUBPEUYHOCT
npaBHe MCTUHE je YNpaBo teHa npaBHOCHaXHOCT,*® Kao mocneguua unmeHnLe fa
CBaKu MpaBHW CMOP 3axTeBa CBOj enwsior. "[pyLTBeHa 1 MPaBHA HY>XXHOCT 3axTeBajy
[a y jefHOM MOMEHTY MUCXO[ MOCTYMKa MocTaHe W3BecTaH u ctabunaH. MonnTuyku
pasnosmn Tpaxe fa mup rpahaHa 6yae ocurypaH o4/yKom cyfa o npeaMeTy KpuBUYHe
TYX0e 1 fia Ce UCK/bYUY HUXOBO Y3HEMUPaBHE EBEHTYA/THUM KaCHUjUM Of1yKama no
nctoj cTeapu.”*’

Lin/e cyackor nocTynka Huje yTephuBarbe UMkeHuLa camo no cebu, 3apaj
HEeKUX BULIMX MUCTUHA W OTKpuha, Beh npe cBera [OHOLUEHE MNpaBU/HE OLNYKe O
npeamMeTy cnopa. CBakun CyACKM NOCTYnNak ce BOAM Y UW/by AOHOLeHa oArosapajyhe
O4J1yKe Of, KOje ce OYeKyje [a YCrocTaBu "HapyLUeHy paBHOTEXY”, Tako LTo he ce
KpMBaL, KasHUTK, LUTETHWUKY he ce HaloKMTU fa LUTeTYy HafJOKHAaAW, HEcaBeCHOM
poauTe/by fAa nnatu  AOCrefie M3HOCe anuMeHTauuje 3a u3gp)KasBarbe [eTeTa,
BlaCHWKY he ce Bpatuty opyseta ctBap uth. Camo npaBHOCHaXKHe CYACKe OfyKe
NMpPOM3BOLe MNPaBHO [ejCTBO, [APYrMM peyrmMa "TeK ca MOMEHTOM HacTynawa
MPaBHOCH&XXHOCTW Ce OHO LWTO je YTBPNEHO Yy CYACKOj OANyuW, a npe ceera y
npecyau...cMaTpa UCTMHOM, MpemMa Mo3HaTOM npasBuay- res iudicata pro veritate
accipitur".**® Ha Taj HauMH ce ycnocTas/ba NpaBHa UCTUHA O YN-EHULIAMA, OfHOCHO
no JlykuheBnM peyrMa T3B. "NMpaBHa CTBapPHOCT”, 3a KOjy Harnawlaea fa ce "He mopa
rMoksanatu yBeK ca CTBapHOM WMCTMHOM, Ca MpaBoM cTBapHowhy. An 3a nNpaso TO

HMje 6UTHO. MNpaBHa NCTUHA MOpa jeAHOM OGUTK NPaBHOCHAXXHO YTBPhHEHa 1 Kao TakBa

“% Tako 1 P. Jlyknh koju farbe HaBoau: "Kaja je jeaHoM npasHa UCTUHA yTBpheHa oapeheHnm
MOCTYMNKOM, OHa je Mo NpaBu/ly CTeK/a NpaBHY CHary v 3a Npaso je HeNpUKocHoOBeHa”. P. Jlykuh
/1995/: CucTem hunoszoduje npasa, 3aBoj, 3a yLIGEHKe U HacTaBHa cpeacTsa, beorpas, 513.

437 T, Bacumbesuh /1981/: CucTeM KpUBMUHOT npoLiecHor npasa CPPJ, CaspemeHa agMUHUCTpaLMje,
Beorpag, 684.

43 M. LLkynuh /2009/: KpuenuHo npoLecHo npaso, MpasHu thakynTeT, Beorpaz, 308.
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noLuToBaHa, 6e3 063upa Ha CBOjYy eBeHTYyas/IHy CTBApHY HeTayHOCT. VHaye npaso He
61 Morno thyHKuUMoHncaTn”.*°

Ofnyka noctaje MpaBHOCHaXXHA OHAA Kaja Ce BUWLUIE He MOXe Haragartu
PefoBHVM MpPaBHUM JieKoBMMA. TO je [ejCTBO MPaBHOCHXHOCTU Y (OPMasHOM
cmucny. MotnyHa hopmasiHa NPaBHOCHXXHOCT 3HauW fa Ce BULLE He MOXe nobujatu
HUjefaH [eo npecyne, LOK AeNMMUYHA (DOPMasiHa NMPABHOCHAXXHOCT 3HA4YM [a ce He
Mory nobéujatu rojeauHn cacTBaHM [fenoBu. MartepujasiHa MPaBHOCHAKHOCT
nofapasymeBa CTBapatwe ogpeheHOr npasa u3puUakbeM Mpecyge M UCKbydyje
MOryhHocT Bofewa MCTOr criopa W [OHOLLEHa HOBE OAJTyKe Y UCTOj cTBapu. OHa
CNYyM Mpe CBera LWbEBMMAa MpaBHE CUFYPHOCTM W MpoLecHe ekoHomuje,**
OTKNarateM HeorpaHuWyeHor Tpajatba MOCTyMaka jep "Ha Taj HauMH HacTaje
ofpeheHa npaBHa cuTyauunja MM ce AeMHUTMBHO peLlaBa OHO LUTO je A0 TOr
MOMeHTa Ou/I0 CMOPHO, CYyMHMBO M HEW3BECHO M 360r 4era Ce BOAWMO KPUBUYHU
noctynak.”**! PasnnkoBarbe opManHe 1 MaTepujanHe NpaBHOCHaXXHOCTM HeMma Behi
npakTUYHN 3Hayaj, wumajyhm y Buay Aa Kaga npecydga noctaHe (HOPMaiHO
NMpPaBHOCHAaXHa, OHa MPOU3BOAM NPaBHO AejCTBO 1 'y MaTepUja/THOM CMUCHTY.

Y NOpOTHMM afBep3aToOpHMM cucTeMuma ocniobahajyha npecyga nocrtaje
MPaBHOCHaXHA OfMaxX HaKOH [OHOLleHwa, MMajyhu y BuAy fa Xanba Ha OBakBY
npecyny Huje moryha. NMoHOBHO cyherwe OKPMB/LEHOM KOra je nopota Beh jegHoM
ocnoboanna cmatpano 6u ce KplleweM 3abpaHe ABOCTPYKe yrpoxkeHocTu (double
jeopardy violation) jep 61 OKpMB/LEHN (PaKTUUKKM BMO fOBEAEH Y CUTYaL ]y Aa ce [Ba
nyta 6paHyW 3a UCTO [efi0. Y eBPOKOHTWHEHTA/IHUM MELUOBUTMM CUCTEMUMA je
NCNUTMBaKE MpPecyae Of CTpaHe BMLIEr cyfda fnpe npaBWI0 Hero msysertak, LUTO ce
cmarpa jeJHOM Of, OIMKa XM1jepapxmnjcKor Mogesna y Kome "BuULLIA UCTaHLA" pefoBHO
KOHTPO/MLLUE He CaMO MNpaBHe M YMHEHWYHE 3aK/byyke NpPBOCTENeHOr cyfaa, Beh u
HEroBy "NOrMKy”, OLHOCHO pa3fiore Koje Cy W3Henu npuankom YyTBephuBarba
YMeHMLa W oueHe gokasa.**? T. BacumeBuh Tako MCTMYe fda je "jeMcTBO 3a

nocTu3are 60/be Of/lyKe MOBOAOM MPABHOM fIeKA U Y YMEeHUUM Aa MPaBHU ek

“¥p_flykuh /1995/: MeTogonoruja npasa, 3aBoj 3a yLI6eHKe 1 HaCTaBHa cpeacTBa, beorpaa, 239.
40 O hopmanHoj 1 MaTepujanHoj NpaBHOCHaXXHOCTY BuAW: T. Bacumbesuh /1981/: 682-683, M. py6au
/2002/: KpuBMYHO NpoLiecHo npaso — nocebHu aeo, Il nsgamwe, CnyxbeHun rnacHuk, beorpag, 167.

441 M. LLkynuh /2009/: 308.

442 M. Namatuka /2008/: Jiuya npasocyha 1 gp>kasHa BnacT, [no6yc, 3arpe6, 52.
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M3HOCK KPMBMYHY CTBap MO Npasuy Npej BULY UHCTaHLY CacTaB/beHY Of CyAmja ca
Beh1UM 3HakeM N UCKYCTBOM, KOjU pacripas/bajy nog 60/6Mm 06jeKTUBHUM YC0BMMA
(MmpHa aTtmocgepa, MarKi 6poj cyhewa, ocHoBMUA 3a cyhewe je y cpefleHoMm u
NMpeTpeceHOM MaTepujanly W jacHO (HOpMy/nMcaHMM CTaBOBMMA MpemMa CropHUM
nuTarbuma)."**

LLInpoKOo nocTaB/beHO MpaBo anbe U MOryhHOCT nobujawa M NpaBHUX U
UMHEHNYHUX 3aK/by4vaka W OfJ/IyKe O KasHW, HEPETKO Ce Mpunucyje v LenoBoBawy
Hayena marepujasiHe UCTUHE Y MELUOBUTOM MOZENyY, LUTO Ce MOXe MOTKPenuTu U
UMHEHMLOM [a je Y HeKafallibeM COBJETCKOM NOCTYMNKY UHCTUTYT NMPaBHOCHaXXHOCTY
610 y noTnyHocTn nogpeheH MHKBU3WLMOHOj MakcMMK Te ce MpeaMeT YBEK MOrao
"N3HOBA OTBOPUTU” aKo ce NprbaBe HOBE YMHEHNLIE UK ,c|,0Ka3|/|.‘144 MefhyTtum, yewha
KOHTpOMa npecyda 0f CTpaHe "BWLLUE WHCTaHUE" W PeAoOBHO Yynarawe Xanowm y
KOHTVHEHTa/IHOM MELLOBUTOM MOAE/NY He MOXE Ce NpasLaTyi caMo OBUM Haye/loM.

[MpaBO OKPWB/LEHOT fa Ce XaaM Mpecyfy W W3peyeHy KasHy cmarpa ce
cacTaBHMM eNleMEHTOM MpaBuyHor cyhewa. Uy aasep3njaiHiM NOPOTHUM MOZennva
OKPVB/bEHN YBEK MMa MpaBo Xanbe Ha ocyhyjyhy npecyay wunm ofnyKy O KasHM,
JeIMHO je MCK/by4eHa Xanba Tyxuoua Ha ocnobahajyhy npecygy AOHETY 0f CTpaHe
nopote. >XanbeHW pa3no3n MOCTaB/beHN CY YOMWITEHO M CBOLE Ce Ha CBe
npouesypaiHe rpeLlke Hanpas/beHe TOKOM NOCTYNKa Koje cy Morne 6utu og ytuuaja
Ha npaBuMYHOCT cyhewa: Kopuwherwe [OKa3a Koje je Tpebano uM3y3eTw,
Heofroesapajyhe WHCTpyKUuje [faTe MOPOTW, HeafleKBaTHa CTpyyHa ofbpaHa
(ineffective assistance of counsel),**® HeagekBaTHO Apxatbe MOPOTHUKA (juror
misconduct) koje nogpasymeBa Kopuiherwe HAPKOTUKA UK alIKOX0/a TOKOM cyhera
M [OHOLEeHa O4JTyKe, YTULAj NOPOTHUKA Ha ApYyre NOPOTHWKE UK CBEAOKe W T. C.

BpxosHu cyn CA/Ll-a je 3ay3eo cTaB fa ogpeheHe nospege T3B. Constitutional Errors,

“3 T, Bacurbesuh /1981/: 556.

440 tome: M. [lamaluka /2008/: 203-208.

“® Cmatpa ce Aa je on6paHa HeajeKBaTHa ako 6paHINaLL He MOABPrHE TYXKMOUEBE CBEOKE YHAKPCHOM
ucnutmeamwy: Srickland v. Washington, 466 U.S. 668, 687-88, 692-94 (1984); ako u3Hece [l0Ka3e Koju
[onpuHoce fa nopoTa OKPUB/LEHOT orflacy KpueuM: People v. Orta, 361 111. App. 3d 342, 836 N.E.2d
811, 815-18 (1st Dist. 2005); ako nponyctn fa WH(OPMULLE MOPOTHWKE O eNeMeHTMMa Koju
UCK/bYYYjY KpUBULY Y KOHKPeTHOM cny4ajy: People v. Pollards, 367 I1I. App. 3d 17, 854 N.E.2d 705,
708-10 (1st Dist. 2006). Ja 6v ce "ycneno” y 0BakBoj xanbw noTpebHo je foka3aTh fa 61 y3 eimKacHy
npaBHy nomoh u pesyntat cyhera 6mo apyraumju. HaeegeHo npema: S. A. Saltzburg, D. J. Capra
12004/: American Criminal Procedure, Seventh Edition, Thomson West Edition, 1616-1627.
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Kao LUTO je peLumo KpLUeHe npasa Ha jaBHO cyherbe, NoBpesa npasa OKPYB/LEHOT Aa
ce OpaHM cam, [aBarwe Heofrosapajyhux WHCTPyKUMja MOPOTHMLMMA Be3aHUM 3a
TepeT [O0Ka3unBara, MpuxBaTarwe W3HYHeHOr npusHawa W T. CN. YBEK 3axTeBajy
yKIfare Npecyie 1 MoHOBHO cyhere. ¥

YNpKOC YCTa/bEHOM MULL/bERY fia Ce XKasiba 3060 MorpeLHor Uan HenoTnyHo
YTBPNEHOr 4YMHEHWYHOr CTawa Cmartpa jefHOM Of Mocnefuua 3axTeBa 3a
yTBphuMBarbeM MartepujasiHe UCTUHE, TPewlke Yy YyTBPHEeHOM YMHEHUYHOM CTawy CY
OCHOB 3a Mnobujate npecyne U y TUNUYHOM PacrpaBHOM MOAENY 3acCTYM/bEHOM Y
CA/L-y. XKanba ce nsmehy octanor Moxe noAHETN Yy Cny4ajy "HeL0BO/bHO ,u,0|<a3a”447
NN aKo "TeXWMHa N3BeeHNX [0Ka3a He NOTKpernsbyje ocydy” OAHOCHO "CynpoTHa je
TeXWHM foKasa” (against the weight of evidence),*”® uume ce dakTuku gosoge y
nuTake YTBphHeHe YnkbeHNLLE Ha KOjUMa je 0f1yKa 3aCHOBaHa.

UnweHnua aa ce nopotHe ocyhyjyhe npecyge pehe Hanagajy >Xantom
YC/OB/bEHA je AaK/e He HEKUM HENnpemMoCTVBMM pas/ikama Yy NpoLeCHUM MOLENMa,
Beh npe cBera nparmatMyHUM pas3no3uma. Hajsehu 6poj cnyyajea y CAL-y ce
peluasa CriopasyMoM O Mpu3Hakby KPUBULE LUTO HE UCK/byYyje »anby ayToMaTCKMu,
a/ln 3HATHO CYXKaBa OCHOBe 300r KOjUX Ce OHa MOXXe YNOXWUTU byayhn fa He fonasu
[0 NopoTHOr cyhewa na je u Hemoryhe fga fgohe 4O noBpeda NOCTYyMKa LITO je
Hajuewhn pasnor 3a >anby. lMopea Tora, OKPMB/LEHOM je MpaBO Ha 6GpaHmoua
3arapaHToBaHO Camo Y MPBOCTENEHOM MOCTYMKY, AOK Y >anbeHOM MOCTYNKy Hema
npaBo Ha 6ecnyiaTHy MpaBHY MOMOh YMMe je ayTOMaTCKM 3HATHO "MMUTUPaH” y

nornegy MOrynHOCTM cacTaB/batba MpPaBHO —yTeMe/beHe kanbe. [oce6HO

4“6 g5 A, Sdtzburg, D. J. Capra/2004/: 1617.

“" Mo npasuny 29 ®MKM y poky 04 14 AaHa HaKOH LUITO MOPOTa AOHECe OfYKY KOjOM ONTY>KeHOr
ornallasa KpvBMM, ogbpaHa MoXKe NOAHETM Xaiby NpodecMoHanHOM CyaMju fa je ocyAa 3acHOBaHa
Ha HeA0BO/LHO foKa3a. Cyanja MoXe YKMHYTU ocyhyjyhy npecyay AOHeTY 0f CTpaHe MopoTe 1
HapeamTX MOHOBHO Cyhere UM 046UTU Xanby ONTYXKEHOT, Y KOM Cy4ajy oabpaHa MOXe NOAHETK
Xanoy BuLLeM cyay.

8 3a pasnnKy o] xanbe 360r HeJ0BO/LHO [J0Ka3a, I/e Ce NPETNOCTaB/ba Aa Cy A0Ka3N UCTUHUTY 1
BEPOLOCTOjHM, a1 HEAOBO/bHU fa CEe CTEKHE YBEPEHE Y KPMBULLY OMTY)XKEHOT "BaH pasyMHE CyMHe”,
OBfe Cy[ MpoLerYje n3BeHe [OKase M 3aK/by4ke Koje je nopoTa ussena u3 nctmx. Ako cyg Hahe fa je
JOLLTO 10 036M/bHMX MOBPeAa T fa U3BEAEHW [OKa3n He NOTKPENsbyjy 0cyay, YKMHyhe npecyay u
HapeauTU NOHOBHO cyhewe npes HoBOM rnopoToM (npasuno 33 ®IKIM). MehyTum, ycsajarbe Xanbu
Mo OBOM OCHOBY je M3y3eTHO PETKO, LUTO Ce MpaBAa YNHEHULOM ja Ha4e0 HENOCPEAHOCTY HE BN Y
YKan6eHOM NOCTYNKY, Na BULIW Cyf, CamMO Ha OCHOBY CMMCa MOXE OA/Ty4MTN O PeNeBaHTHOCTYW U
BEPOAOCTOjHOCTU MCKa3a oapeheHnx ceegoka. O Tome: C. M. Bradley (ed.) /2007/; Criminal
Procedure, A Worldwide Sudy, Carolina Academic Press, U.S., 546-548.
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[eMOTMBALIMOHO 3a OKPUB/bEHE [efnyje M YMbeHWLa fa Y XanbeHOM MOCTYMKY He
BaXkKM npasmno reformation in peius, WTO 3Ha4M Aa My HakKOH MOHOB/LEHOI cyhera
MO>e 6UTM N3peyeHa 1 CTpoxa caHkLymja. **

OCHOBHUM NPOLECHN 3Ha4aj NMPaBHOCHaXKHOCTY je y TOMe LTO OHa oMoryhasa
N3BpLLUEHE TMNPecyfe OAHOCHO CaHKUuje WAM Mepe Koja je HOMe M3peyeHa.
[MpaBHOCHAXHOCT Mpecyfe HeonxofHa je npoLecHa MpeTnocTaBka 3a HEHO
n3BplUere. KM3ysetak je npeasuheH jedAMHO Yy cnydvajy fa ONTY)XXEHU KOoMme je
MPBOCTENEHOM MpPecyfoM M3peyeHa KasHa 3aTBopa a Hanasu ce y NpuTBOpY 3axTeBa
fa 6yae ynyheH Ha usgpxxasane KasHe (4n. 430 3KI1/2011), Te ce u3BpLUEHY Ka3HE
MO>Xe MPUCTYNUTKN U NPe NPaBHOCHAXXHOCTY NPeCy/ie KOjoM je OHa 13peyeHa.

MpaBHOCHaXXHe 0f/lyKe Tpeba pas3/IMKoBaTU Of MPABHOCHAXHO YTBPHEeHMX
YMHeHMLA Ha Kojuma ce Te OfANnyKe 3acHuBajy. CBpxa MOCTynKa je y AOHOLLEHY
OfJlyKe a YTBphMBarbe uUMbeHMLa MMa CamMO WMHCTPYMEHTA/IHU 3Hayaj y rnornegy
[lOCTU3aka OBOI KOHA4yHOr Uwba. TepMUH "MPaBHOCHaXKHUX" WNAN  "KOHAYHUX"
UMkbEeHMLA Ca Pas3fioromMm Huje yobuuajeH y Halwloj nuTepaTypu jep uUvtbeHuLe Kao
rnojase y CTBapHOCTU N He MOTY MOCTaTU MPaBHOCHaXHe (OHe Cy Ce Jecune uaun ce
HUCY Aiecusie Ma LWTa CyA vam 6uio Ko Apyry MACIMO O TOME), NPaBHOCHaXKHA MOXe
nmoctaTy camo OfJ/lyKa KOja je Ha OCHOBY HMWX [OHeTa. Y aHr/10CaKCOHCKO]
NnTepaTypu ce roBopu 0 NPaBHOCHAXHUM UM KOHa4yHUM YnkbeHuUama (final facts) a
TEPMUH je yobuyajeH M y NoCcTynuMma npeg Xawkum TpubyHasioMm rae UM je aarto
MPOLUMPEHO [ejCTBO Y CMWUC/Y HWXOBOI HeAOKa3nBamwa Yy KacHWjMM MOoCTynuumMa
(judicial notice of adjudicated facts).

Kopuwhete 0BOr TepMuHa je onpaBAaHo jeanHo nmajyhu y Buay OKOMHOCT
[la Ce UYMHEHUYHO CTawe YTBPHEeHO MPaBHOCHAWKHOM O/YKOM BWLLE He MOXXe
MetbaTh, OCUM W3Y3EeTHO Y MOCTYMKY BaHPeAHMX NPaBHUX NekoBa. Tako yTBpheHo
UNHEHNYHO CTare CcMmaTtpa Ce KOHayHOM CYACKOM WCTMHOM Yy Be3u oppeheHor
porahaja. MehyTnm, 3Hayaj Tako YTBpPHeHNX YnkbeHNLa MOXKe Ce nmocmaTpaTu jeanuHo

Y KOHTEKCTY A0HeTe ofnyke. [pyrvM peuvma, 0K MPaBHOCHAXHA CyAcKa oa/yka

“ M0 HeKMM NCTpaXKMBarbMMa MPOLIEHAT yerexa y XanbeHoM nocTynky je 20 %, Hajuewihe ce
Hapefyje HOBO cyhete, anv 1 NOHOB/LEHO cyhere Hajuellhe pesyntupa ocyaom. Camo 1% ocyheHuka
6vBa 0cnoboheHo y NOHOB/LEHOM NOCTYMKY. HaBeaeHo npema: R. A. Carp, R. Stidham and K. L.
Manning /2007/: Judicial Processin America, seventh edition, Wasington D.C., 258.
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MPOM3BOAX MpPaBHO [ejCTBO Yy CMUCNY CTBapakwa WAW MpecTaHKa HEKOr npaBHOr
0fHOCa, CaHKUMOHWUCawa ofpeheHor nuvua M T. CN., [€JCTBO MPaBHOCHAXHO
YTBPHeHNX YnkeHuLa ornefa ce y yTuuajy Ha of4yKy Koja je Ha OCHOBY HUX [OHETa.

Y Be3u ca TUM HEOMXOAHO je pa3/IMKoBaTU caMy Of/1yKY Koja MpefcTas/ba
MpaBHW 3aK/byyak Cyfa WM HEKOr APYror opraHa Of YMkeHuUa YTBPHeHUX y TOM
[PYroMm MNOCTYNKY BORWEeHOr npef APYryM CYZOM WAW HEKUM [LPYTrUM Hag/IeXXHUM
OpraHoMm. ¥ TOM CMWICNY Ce CamO OfJ1yKa MOXe cmartpatv [O0Ka3oMm, afiv Ce He MOory
MPOCTO "npey3nmatin’” YnkbeHuLe Koje Cy Yy TOM MocTynky ytepheHe. Cyp LoHOCK
O4JTYKY Camo Ha "[oKa3vMa U3BeLeHVM Ha r1aBHOM MpeTpecy”, a fOKa3u U3BEAeHN Y
[PYrom MocTyrnKy W YukbeHuue yTBpheHe Ha OCHOBY TakBMX [0Ka3a CYMpOTHU Cy
0BOM npasuny. UnweHuue yTephuBaHe y HEKOM pYrom MocTynky, NpoTuB Apyror
nnua no npasway He MOry MMaTW [ejCTBO YTBPHEeHUX YMbeHULA Y HEKOM KacHWjem
MOCTYNKY TMNPOTMB HEKOr [pYyror OKpWB/bEHOr. Yak W Yy aHI/10CaKCOHCKUM
npeueseHTHUM CUCTeMUMMa, WHCTUTYT stare decisis fejcTByje y TOM CMUCNY Aa
npeuefeHTHM 3Hayaj MOTy MMatuM camMO MpaBHW 3aKk/byduy Apyror cyga, He u
YubeHuLe yTBpheHe y Apyrom rnocTymnky.

JeguHn "cucTem” Koju [03BO/baBa Kopullhere uMkbeHUUa YTBPHeHuX Yy
JefHOM MOCTYMKY Y NOCTyNuMMa NpPoTUB APYTrMX OKPUB/LEHWUX U TO KPO3 UHCTUTYT
"(hopmanHor npvmMarba Ha 3Hame”, je MocTynak npes mefyHapOoLHUM KPUBUYHUM
TpubyHaiMMa 3a 6uBLLy Jyrocnasujy u PyaHZy W TO KpO3 WHCTUTYT (hopMaiHor
npymMarba Ha 3Hare MPaBHOCHAKHO YTBPHEHUX UnMmeHuua. VILeHTUYHO npasusio
yBeaeHo je n'y BuX, *° anu camo y nornegy unkeHnLa yTepheHNX NpaBHOCHAKHNM
npecygamMa MehyHapoaHOr KpuBUYHOT TpuOYyHana, Koje Mmajy 3Ha4aj [oKasza Yy
nocTynuuma 3a paTHe 3no4vmHe npeg Cygom buX.

450 .

3akoH 0 ycTynawy npegmeTa ca MKCJ-a KaHuenapuju Tyxkunawtsa buX v kopuwhere fokasa
npukyn/beHnx of ctpaHe MKCJ-a y noctynuuma npef Cynom BuX, Cny>k6eHu nmcT BuX 61/04,
46/06, 53/06, 76/06, 14 peuembap 2002 roguHe.
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2. MPABHOCHAXXHOCT IMNPECYAE N HAYEJIO NE BISIN IDEM

Hayeno ne bis in idem crnpeyaBa NOHOBHO BOMeHe KPWMBWMYHOI MOCTYNKa U
KaXXHaBare mua Kome je Beh cyheHo 3a TO fJeno u y nornefy Kora je nocrynak
MPaBHOCHXHO OKOHYaH. OBO Hayeno 3ajefHNYKO je CBMM CaBpPEMEHUM MpaBHUM
cuctemmma (y aHr10CakCOHCKOM MpaBy je M3paXKeHO Kpo3 3abpaHy ABOCTpyKe
yrpoXeHoctu, T3B. double jeopardi prohibition) a npoknamoBaHO je WU 6POjHUM
MeRyHapoAMM akTMMa Kao LUTO Cy EBporcka KOHBEHLM]a 3a 3aTUTY /bYACKMX npaBa
1 ocHoBHUX cnoboga (V11 MNpoTokon), MehyHapo4HW NaKT 3a 3awTUTy rpahaHcKux n
NoMTUYKMX npasa, CTaTyT MefyHapoLHOr KPMBUYHOT Cyfa, CTaTyTu MehyHapoaHUX
KpMBUYHUX TpubyHana, KoHeeHuMja 0 cnpoBohewy LLleHreHcKor cropasyma wTa,
Horme ce ca jefHe CTpaHe nojeauHal, "LUTUT” 0f NMOHOBHOI MOKpeTaka MOoCTYyrKa 3a
[ieno 3a Koje my je Beh cyfheHo, JOK Ce ca Apyre CTpaHe LUTUTE N APXKaBHU UHTEpPecu
[ia Ce MaTepujasiHa CpefcTBa M Pecypcu He TpoLlle "Ayrnnio” WCTOBPEMEHUM WU
KOHCEKYTVBHUM MOKpeTakeM pasMunTux NocTynaka 3a ucto Aeno.

VicTopurjckn nocmaTpaHo, NocToje ABa npucTyna Hadeny ne bis in idem: nemo
debet bis vexari pro una et eadem causa (NpoTMB HMKOra ce He CMejy BOAWUTK ABa
KpVBMYHa NocTynka 360r ucror gena) u nemo debet bis puniri pro uno delicto (H1Ko
He cMe OMTW [Ba NyTa KaXKmeH 3a UCTO [feno). MNpeTnocTaBka 3a NpUMeHy npsor
Hayena je Bohere KPMBMYHOT MOCTYNKa, 6e3 063vpa fa Nn je Taj NOCTYnaK 3aBpLUeH
n3puLarbeM KasHe, a MpPeTrnocTaBka 3a MPUMeHy APYror je KasHa, LITO 3Hauu ja

jeMHO M3pULarbe KasHe cripeyasa MOHOBO KaXHaBarbe 3a 1cTo aeno. ™
21.  YHyTpallrwe n MehyHapoLHO BaXere Hadena nebisin idem
Hayeno ne bis in idem je npeTeXXHO Hayeno yHyTpallwer Kapakrepa, LUTO

3HauM Aa je orpaHNYeHO Ha NPaBHOCHAXHE OfJTYKE [IOHETE Y OKBUPY jefHe [ApyKaBe.

Nako je y BehrHW eBPOMNCKMX [pXKaBa 0BO HA4eno OrpaHWYeHo caMo Ha YHYTpaLLHby

41 C.JM. Safferling /2001/: Towards an International Criminal Procedure, Oxford University Press,
319-339, J. A.E. Vervaele /2005/: "The transnational ne bisin idem principlein the EU", Utrecht Law
Review, Volume 1, Issue 2, p. 100. O uctopujaTy 0BOr Hayena y Hawem npaey: B. hyphuh /2009/: "Ne
bisinidem", MNpaBHa pujey, 6p. 19, Yapyxxewe npasHuka Peny6nunke Cpncke, barwa Jlyka, 433-434.
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nopejak, YMHeHNLM Aa je TOM ULy 3a TO KPMBUYHO Aeno Beh cyheHo npes cynom
Apyre Ap>kaBe faje ce ogpeheH 3Hauyaj, Hajuelhe Tako LUTO Ce KPUBUYHO TOH-EHE
A0AAaTHO YCNoB/baBa 0 roBapajyhmum ogo6perem Haa1eXXHOr opraHa.

EK/bI y cknagy ca Tum npefsuha ga ce "HUKOME He MOXe NMOHOBO CyAUTU
HUTW Ce MOXe MOHOBO KasHWUTW Y KPUBMYHOM MOCTYNKY Y HaLleXXHOCTMW UCTe
Ap>KaBe 3a Aeno 36or kora je Beh 610 MpaBHOCHaXXHO ocnoboheH nan ocyheH y
CKnagy ca 3aKOHOM W KpUBMYHMM MocTynkoMm Te pAp>kase.” N ECJ/bll ce y
[l0cajaLlib0j NpaKcy 6aBMO camo HaLMHaIHUM AoMaLLajiiMa 0BOT Havena. *

[ok ce y BehnHU eBpornckux efepanHux gpxkasa (Hemauka, benruja n cn.)
npecyfa [OHeTa Yy OKBUpPY Apyre efepasHe jefuHMLE cMaTpa YHYTpallHhOM
npecyaom y cmucny 3abpaHe NMOHOBHOr cyhewa Yy Apyroj degepanHoj jeanHuum, y
CA/-y ce 3abpaHa ABOCTpYKe yrpoxeHocTu (double jeopardy prohibition) Tymaum
HeLTo apyrayumje, na je moryhe Boferbe BULLE NapaseHMX NOCTynaka 3a UCTo AeNo
aKo cy wuMMme noBpeheHn 3aKoHN BULLIE ApXKaBa YnaHuua. Mpumepa pagu, ako je nuue
KngHanosaHo y Anabamu a youjeHo y Llopunju, npoTuB yumHm1oua Moxe 6UTn BoheH

MoCTyNnaK W M3peyeHa caHKUuja y 06e gpxase,*>

LUTO ce obpa3naxe Tume fda cy
"[jpXXaBe N HUXO0Be Baje OABOjeHe MOMUTUYKE 3ajefHULEe Koje Lpne oBnawhera u3
pas3MuUTUX M3BOpPA M W3 COMCTBEHMX 3aKOHa. Y CKiaZy ca CBOjUM CyBEpPEHUM
oBfnawherwrMa cBaka [ApXXaBa CaMOCTa/IHO MPOMNUCYje Koja Ce MoHallaka Ha HEeHOj
TEPUTOPUJN CMATPAjJY KaXKHUBUM U KaXKHaBa 3a Taksa ,qena”;454 "Hernpatn gpxxasu
npaBo Aa NPVMMEHW CBOje KPUBMYHE 3aKOHE jep je fApyra Apxaea 6una 6pxa,
MpecTas/basio 61 LIOKAHTHO W HEOMpPaBAaHO OfYy3MMarbe HeHOr CTOPUJCKOr npasa U

[Y>KHOCTV [ja OfipXaBa Pej, U M1p Y OKBUPY CBOjUX rpaHuLa. "

2 Cnnuna je cutyauuja n ca MehyHapoaHM NakToM 0 rpahaHCKUM 1 NOAMTUYKWM NpaBuMa.
KomuTeT 3a /by/cKa npaga je 3ak/by4umno fa ce unaH 14(7) Makta He 04HOCK Ha CTpaHe NpPaBOCHAXHE
npecyge. UN Human Rights Committee, 2. November 1987.

433y noctynky Heath v. Alabama, 474 U.S.82 (1985) BpxosHu cys CA/Jl-a NoTBpAMO je npecyay cyja
y Anabamy KOjoM je NuLy Koje je y jeAHOj ApXaBu OCyheHO Ha KasHy [AO0XMBOTHOI 3aTBOpa, Y
MOCTYMKY 3a UCTO [eN0 Y APYroj ApXXaBu M3peyeHa CMPTHA KasHa. OKPUB/bEHM je HauMe aHraXoBao
[Ba nuua aa yobujy HweroBy cynpyry Koja je 6una y gesBetom Mecely TpyaHohe. XXpTsa je KngHanosaHa
y Anabamu a youjeHa y LlopLinju. OKpuB/beHU je npef cyfom Yy Llopumjn npusHao Kpusuly 1 ocyheH
je Ha KasHy [O0XXMBOHOI 3aTBOPa, anu je KacHuje MpOTWB Hera MOKpeHyT mocTynak y Anabamu u
n3peyeHa My je cMpTHa KasHa. HasefieHo npema: S.A. Saltzburg, D.J. Capra/2004/: 1571-1572.

4% United States v. Wheeler, 435 U.S. 313 (1978). HasegeHo npema: S.A. Saltzburg, D.J. Capra
12004/: 1569.

% Heath v. Alabama, 474 U.S.82 (1985).
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MNcTo Tako, moryhe je BoOhjere MOCTYMKa 3a UCTO A€/I0 Kako npefj CyfAoM
AP>XKaBe YnaHuLe Tako W npeg heaepasHiM CyfoM, ako je NMLe CBOjUM MOHaLLIaHkeM
noBpeanno oba 3akoHa, NpumMepa pagu ako 6u onsbaykano gefepasHy 6aHky y Hy
Llepsujy.*°
Aeno peTkun. Monutuka je hefepasHOr TYXKUNaLWTBa Aa He MoKpehe NocTynke NpoTyB

YnpKoc 0Boj MOryhHOCTK, Y MpakcK Cy BULLECTPYKM MOCTYMUM 3a UCTO

NNLa NPOTUB KOjUX Ce BOAW MOCTYMaK Ha ApXaBHOM HUBOY, OCM aKo TO He Hanaxy
"CYLUTUHCKM (hefiepaniHn nHTepecn.”*’

VIHTepecaHTHO je fAa KOHBeHUMja O CrpoBORery LUEHFEHCKOr Cropasyma
8 nojeguuy npyxa jauy

"3alUTUTY" 0f MOHOBHOI Cyhera Yy ApYroj ApXaBW MOTMWUCHWULW, HEro LTO je TO

(Convention Implementing the Schengen Agreement)

cnyyaj y okBupy thegepanHux jeamHmua CAL-a. Osom KoHBeHUMjOM je perynucaH
TpaHCHaUMOHanHM ne bis in idem npuHUMN 1 Herosa npuvMeHa Mehy cTpaHama
yrosopHuuama. pema unaHy 54 KoHseHuuje: "Jluue NpoTMB Kora je nocTynak
MPaBHOCHAXHO OKOHYaH Y jefjHOj CTpaHW YroBOPHWULM HE MOXe OUTU KPUBWYHO
FOHEHO Y APYroj CTpaHW YroBOPHMLM 3a UCTe pafHe Noj YCI0BOM Aa MY je KasHa
n3peyeHa, fa je U3BpLUEHa, Yrnpaso Ce 13BpLUaBa UK Ce BuLIe HE MOXe U3BPLUUTU MO
3aKOHUMa [p>KaBe YroBopHuUe Koja jy je uspekna’. ok ce y CAL-y npoTvs nuua
Koje ce 6aBW10 MpPenposajoM OMojux Lpora y BULLE aMepuUuKMX ApXKasa MocTynak
MOXXEe NMOKPEHYTU Yy CBaKOj Of TUX ApXKaBa Kao U Ha (hefiepasiHOM HUBOY, EBponcku

cyq npasge je, Tymadehu ynaH 54 KoHBeHUMje 1UcTakao ga ce npumMepa pagum, NpoTus

“® MosHaT M 4ecTo LMTWpaH Ccnyuyaj "ABOCTPYKOr cyherwa’ jecTe MNOCTynak MpOTWB [BOjULE
nonmuajaua Koju cy y Jloc AHhenecy ybuna 22-roguiirbaka afpo-amepuykor rnopekna a Koje je
nopoTa caumkteHa of 12 Genaua ocnobogmna oAroBopHOCTM. MOCTyMNaK je KacHWje MOKPEHYT M Ha
(befepa/IHOM HMBOY, TAe WM je MW3peyeHa Kasa 3aTBopa WCMOL 3aKOHCKOr MWHUMYMa, MNOf
obpasnoxewemM ga MM je "gBa nyTa cyheHO 3a UCTO Aeno”, OAHOCHO Aa cy Aga nyTta "placed in
jeopardy"”. O Tome: S.A. Saltzburg, D.J. Capra/2004/: 1570.

“T Cmatpa ce fa oapeheHa KpUBMUHA fieNa MaiTeHe YBeK MoB/iaye TakBe MHTepece na Cy Nocnefwux
JeLeHnja vyecTy napane/iH WM KOHCEKYTVBHM MOCTYNUM Ha APXXKaBHOM U (hefjepaiHOM HMBOY 3a
KpuBKUYHa fena 3noynotpeba onojHux gpora. O Tome: S. Guerra/1995/: "The Myth of Dual
Sovereignty: Multi-jurisdictional Drug Law Enforcement and Double Jeopardy", Cardozo Law Review
No. 73, pp. 1159.

“8 KoHBeHLyja je 3aKkbyueHa 14.06.1985 nsmely Xonanguje, Hemauke, ®dpaHLycke, benruje u
Nykcembypra. TekcT KoHBEHUMje A0CTYMNaH Ha:

http://eur-lex.europa.eu/L exUri Serv/L exUriServ.do?uri=CEL EX:42000A0922(02):en:HTML
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nnua Koju je y XonaHamju ocyheHo 360r yBo3a 1 npogaje onojHMx Apora, KacHuje y
Benruju He MoXe BOAUTM NOCTYMaK 3a UCTO Aeno.*>

Kako Halua ap»xaBa Huje noTnmcHMUUa LLIeHreHcke KOHBeHUMje, oBe oapenbe
je He o6aBe3syjy. [JomMuHaumja TEpUTOPUja/IHOr MPUHLMNA M3PaXKEHA je U Kpo3
npasuno fa ce y Cpbuju mMoxke BOAUTU KPVUBUYHWU MOCTYMaK 3a [efi0 YUMHEHO Ha
HalLoj TEPUTOPUjU, YaK NaKO je Y MHOCTPaHCTBY MOKPEHYT WU JOBPLUEH KPUBUYHU
nocTynak NpoTUB TOr NiMua 3a TO AeNo, y3 0406pere Penybanykor jaBHor Tyxuoua
(unaH 6 cT. 4 K3). AKO je KPUBUYHO [e/10 YYMHEHO Y WMHOCTPAHCTBY, KPUBUYHO
romewe ce Hehe Npefys3eTn ako je yurHuiay, y noTryHOCTU U3LPXKao KasHy Ha Kojy
je ocyheH y CTpaHoj Ap>KaBu UK je MPaBHOCHaXKHOM NpPecyoM 0c/io60feH, KasHa My
je 3actapena unu onpowTteHa (4naH 10 K3). Ca gpyre cTpaHe, KasHa Kojy je
YUMHWNAL, U3LPXKA0 NO NpPecyanm WUHOCTpaHor v MehyHapoAHOr KPWBMYHOT cyfa
ypadyHahe ce y Ka3Hy KOjy u3pekHe fomahu cyf 3a UCTO KpMBUYHO geno (4n. 11 K3),
LWITO (PaKTUYKM omoryhasa MOHOBHO MOKpeTare MOCTYMKa 3a TO WUCTO KPUBWYHO
feno. CXo4HO TOMe, rOkbere Ce MOXe Npeay3eTn ako je MPoTUB TOr inua y CTpaHoj
Ap>XXaBn BOHEH KPUBUYHM NOCTYMNaK W [OHEeTa NpaBHOCHaXKHA Npecyga, anv To uue
HUje Y MOTMNYHOCTU U3APXAI0 Ka3Hy Ha Kojy je ocyheHo. MpuTBOP M CBaKO ApYyro
nwere cnoboge (caMum TUM M Kas3Ha KOjy je yuumHWnay u3gpXkao no npecyam
MHOCTpaHOr cyaa) ypadyHahe ce y Ka3Hy 3aTBopa Kojy u3pekHe gomahu cyq 3a UCTo
aeno (4naH 11 K3-a).

N npakca CTOju Ha CTaHOBMLUTY Aa ocyhyjyha npecyaa MHOCTpaHOr cyfa He
crpeyasa NMOHOBHO MOKPeTawe MOCTYMKa 3a UCTO Aeno, npes gomahvmM cyfoM. Tako
je NpOTUB HawWX [pXaB/baHWHA MOKPEeHYT MocTynak npes Buwum cygom y
Beorpagy 360r KpWMBMYHOI [efa PaTHOr 3/104MHA, YMNPKOC YUHEHUUM Ja Cy
OKpUB/bEHW Y XpBaTcKoj Beh ocyheHn 3a TO Aeno KasHama of 7 1 8 rofvHa 3aTeopa,
nof obpasnoxerem fa "y Cry4ajy Kaga no npecygu cyfga cTpaHe ApXkase, 3a [efo
YUMHEHO Y MHOCTPAHCTBY, OKPWB/bEHM KOjU je ApXaB/baHWH Penybnuke Cpbuije,

Ka3Hy HUje WM3[PXKao, HATW je MPaBOCHAXHOM MPecyAoM OCMo6ONeH, HUTK je KasHa

“%9 |_eopold Henri Van Esbroeck, Judgement of the Court, 9 March 2006, C-436/04. UcTo je oanyyeHo
ny npeagmetuma Gasparini and others, Judgment 28 September 2006., C-467/04, Kretzinger,
Judgement of the Court, 18 July 2007, C-288/05 n Norma Kraaijenbrink, Judgement of the Court, 18
July 2007, C-367/05.
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3acTapena, uma mecTa cyherwy OKpYB/LEHOM Mpes LoMahum CyoM 3a UCTO Aeno, a Aa
TaKBO MOCTYNakbe He NpeAcTaB/ba KpLLere npasuna ne bisin idem."*°

M3y3eTak je npeasuieH y cnydajy npecyga MehyHapogHor KpUBMYHOI cyfa
N MefyHapoaux KpmBWMYHMX TpubyHana Koje oHemoryhasajy MOHOBHO Bohere
MoCcTyrnka npoTvB UCTOr NINLA 3a UCTO [eNo Npes HauuoHanHuM cygosmma. YnaH 10
ctaB 1 Craryta MehyHapoZHOr KpWBMYHOI TpubyHana 3a 6uBLly Jyrocnasujy
nponucyje Aa ce "HNUKOMe He MOXe CyAUTW Npef HauuvHaJHUM CYAOoM 3a Aena Koja
npema oBoM CTaTyTy NpeAcTaB/bajy Tewka Kpluewa MehyHapo4HOr XymaHUTapHOr
npaea, a 3a Koja je Beh cyheHo npeg MehyHapogHum cygom.” M unaH 20 ctaB 2
Pumckor CrtaTyTa npefsuha fa ce "Hu jefHOj 0COGU He MOXe CYAWUTW Mpes ApYrum
CYAOM 3a HeKu 3104MH npeasuheH y ynaHy 5 3a Koju je Beh 6una ocyheHa wnu
ocnoboheHa og osor Cypaa.”

Ha Taj HauvH je y MefyHapoAHUM KPUBMYHMM MOCTYMLMMa OBOM Haueny far
MehyHapo4HW KapaKTep, aiv 0Ba 3abpaHa BaXku Camo Y jefjloM CMepy- MOCTYMLM Koju
CYy MPaBHOCA&XHO OKOHYaHW Mpes MefyHapoAHWM CyAOM He MOry ce [MOHOBO
nokpeTatn npeg AomahuMM CyfoBUMaA, ain fMLe NPOTMB Kora je nocTynak BofeH
npes gomahum Cyom Huje "TONMKO 3aTuheHo” jep My ce nog ogpeheHnm ycnosuma
MO>Xe MOHOBO CYAWUTU 3a UCTO feno npef mehyHapogHum cygom. [Mpema ynaHy 10
cTaB 2 CtaTyTta MehyHapoAHOr KpMBMYHOT Cya 3a 6uBLLY Jyrocnasujy nnly Kome je
npeg HaunmoHanHUM cyaom cyheHo 3a fdena Koja npeacTaB/bajy Tellka KpLUena
MefyHapoLHOr XyMaHUTapHOr fpasa MOXe ce NOHOBO CyAuTun npes MefyHapoLHUM
CYA0M aKo: a) je A4esno 3a Koje je cyheHo KBaIM(MKOBAHO Kao 0O6MYHO KPUBUYHO [eno;
WA ako 6) moctynak npeg HauMOHaHUM CYLOM Huje OMO HenpucTpacaH wuau
He3aBUCTaH, UK je 61O YCMepeH Ha 3alTUTY ONTY)XXeHOT 04 MefyHapo4He KpvBUYHE
OAroBOPHOCTW, UIKN je 6Ko HenponucHo BofeH. CAMYHO TOMe U PUMCKM CTaTtyT
npegsuha fa je NMOHOBO MOKpeTake NOCTynkKa Moryhe ako je noctynak npeg Apyrum
CYLOM: a) MMao 3a Wb fa TO NnLe 3aTUTIN Of, KPUBMUYHE OLIOBOPHOCTU 3a 3/104MH

KOjW je y HafneXHOCTM 0BOr cyda; vnm 6) moctynak Huje BOReH HENpPUCTPacHO u

460 Mpecyga AnenaumoHor cyfa y beorpagy - Opebewa 3a paTHe 3noumHe Kkl Mo2 9/10 og 19.
jaHyapa 2011. n npecyga Buwer cyaa y beorpagy - Oferbera 3a paTHe 3noumHe K. Mo2 36/10 og, 15.
jyHa 2010. roguHe, bunTeH Buwer cyga y beorpagy 1/2011, cTp. 26-27.
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HEe3aBMCHO, Y3 NOLUTOBawe rapaHumja npefsuheHnx MehyHapoLHUM NpaBoM, WA je
BOfEH Ha Ha4MH Koju je BMO CynpoTaH Hamepwu fa ce nuue npueege npasam (YnaH 20

cTtaB 3 PumMcKor cTartyTa).

2.2.  Hadeno nebisin idemy yHyTpawltem npaBy

Mo YctaBy PC HMKO He MOXKE GUTU FOHEH HU KaXHEH 3a KPUBMYHO AE€N0 3a
KOje je NpaBHOCHaXXHOM MpecyaoM ocnoboheH unm ocyheH unm 3a Koje je onTy»6a
NMPaBHOCHAXXHO 0f0MjeHa UK je NOCTynakK NpPaBHOCHaXXHO 06ycTaB/beH (4. 34 cT. 4
YcrtaBa PC). VigeHTnyHa ofpenba cagpxaHa je y unaHy 6 ctas 1 3KI1/2001. Ha Taj
HaunH 06yxBaheHe cy 06a acnekTa 3abpaHe Kako MOHOBHO rowene (bis vexari) Tako
N MOHOBO Kaxmasare (bis puniri) 3a ucto geno. 3KM/2011 (unaH 4) mnsocTas/ba
ApYyrv, MyHTUTUBHW acnekT OBOr Hayena, npefsuhajyhn camo fa "HUKO He MOXe Aa
Oyfe roweH” 3a KPMBMYHO [ef10 3a KOje je MOoCTymnak npaBoCaHO okoyaH. OBO je
[OHEK/1e IOTNYHO jep Aa 61 HEKO BMO KaXXHeH Yy KPMBUYHOM NOCTYMKY, Mopa 6UTKn 1
"roHeH”, OAHOCHO MMUMO KPMBUYHOI MOCTYMKa He MOXe My ce u3pehn KpuBMYHa
CaHKLMja, anm UCTO Tako MpomM3niasn ga nule 3a TO Aef0 MOXe BUTU KaXKHEHO Yy
HEKOM [pyrom (KasHeHOM) MOCTYrKy, 0 yemy he y fa/beM u3narawy OUTK BuLLe
peun.

YHuBep3asiHa npuxBaheHOCT OBOr Hayena He 3HauM U jeqHO06pasHOCT 'y
HEr0BOM TyMayehy 1 NPUMeHU- 6pojHa NTara Y Be3W NPUMEHe 0BOI Hayesa ocTajy
oTBopeHa. Koje BpcTe ofAnyka akTUBMpajy NpUMeHY Hayena, 4a /im caMo MepUTOpHe
nnn 1 opmanHe oanyke? [a nn ce 0BO Havyeno OAHOCKM caMO Ha 3abpaHy Bohewa
KPMBUYHOI MOCTYMNKa WAXW Ce OAHOCKM W Ha MPEKPLUajHN WM pasinynTe yrnpasHe
MOCTYrNKe y KojuMa ce KaxraBajy ogpeheHe pagwe? La nu ce rnega MAEHTUTET
npaBHe KBa/MmKaumje Aena WM YNEHUYHW MAEHTUTET? [a N ce OBO Hayeno
OfHOCW M Ha OAJlyKe WMHOCTPaHUX CyfoBa WM MaK BaXW CamO Y HalMOHaHUM
okBMpuma? [la M npaBHOCHaXKHA OA/lyKa 6Oall y CBakOM cfy4yajy oHemoryhasa
MOHOBHO BONeHe MNOCTynKa y WCTOj CTBapu, WAM cy Yy oapeheHuM W3y3eTHUM
cuTyaumjama Ao3BO/beHN M oapeheHn n3yseum? Pasnnumntin cuctemy Aajy pasnumumTe

O[IrOBOPE Ha HaBefeHa NUTakba.
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2.2.1. Ognyke y nornegy Kojux genyje Haveno ne bisin idem- ogpehueate nojma
bis

JOK Heka 3aKOHOJaBCTBa AejCTBO Hayesna ne bis in idem orpaHuyaeajy camo
Ha MOCTYMNKe y KOjuma je [JoHeTa MepuTOpHa CcyAcka opnyka (ocnobahajyha vnm
ocyhyjyha npecyga) y HalleM npasy nog AejcTBO OBOr Hayena noTnaga u ogbujajyha
npecyfa kao v pewerwe 0 obyctaBu noctynka. MNMpema Yctasy PC (4naH 34) u
3aKOHUKY 0 KpuBUYHOM NOCTYNKy (4n. 4 3KI/2011) ognyke y nornegy Kojux Baxu
3abpaHa NoHoBHOr cyhena cy ocyhyjyha, ocnobahajyha n ogbujajyha npecyaa, Kao u
peLLietbe 0 06ycTaBK nocTynka.*®*

Y nopeheny ca gocagaliwbmm pewwerweM 3KIM/2011 foHekne cy)kaBa NpuMeHy
oBor Hadyena. Mo 3KI1/2001 Hauveno ne bis in idem je 3abpatvBaso MNOHOBHO
MOKpeTawe nctpare Koja je obyctas/beHa. EBEHTYasIHO HacTaB/bawe NOCTYNKa ycnes
MoAHOLLIEHAa HOBUX foKasa 6uno je Moryhe camo ako je cyf 046mo 3aXTeB TyXuMoLa
3a cnpoBohere uctpare 360r HenocTojakba OCHOBaHE CYMHE [a je OCYMHUYEHU
M3BPLUNO KPMBMYHO AEN0, ann He U Yy ciyyajy da je uctpara Beh 6mna nokpeHyTa na
HakKoH Tora obycTaB/beHa (4. 406 cT. 3 3KI1/2001). To je y HeKY pyKy HaMeTano
rnojayaHy OArOBOPHOCT WCTPaXHOM CYAMjU OLHOCHO BaHpacrnpaBHOM Behy aa He
obycTaB/bajy "0/1aK0” UCTpare ycnef HefocTataka [okasa, 6ygyhu ga 6m HUXOBO
KacHuje nokpetare 6uno oHemoryheHo. 3KIM/2011 ymecto 0 pellerwy 0 06ycTaBu
ncTpare roBopy 0 Hapeaoby o0 06ycTaBu UCTpare Kojy AOHOCK jaBHU Tyxkunay, (un. 308
3Kr/2011) na ce Hamehe nuTawe da M M OoBa Hapefba oHemoryhaBa HakHafHO
MOHOBO MOKpeTake MOCTYMKa, ako Ce eBeHTya/lHO npubaBe HOBM [OKa3n NpPOTUB
OKPUB/bEHOT. Ha 0BO MuTate MOXe Ce AaTh camo HeraTtuMBaH O4rosop, Mmajyhu y
Buay fa 4ynaH 4 3KI1/2011 rosopu camo O of/lykama cyfa Kojuma ce OKOH4YaBa
KPUBMYHM MOCTYNakK, a Hapeaoby 0 0bycTaBum UcTpare LOHOCK jaBHU TyxXunnal,. CXo4HO
TOMe, OBO Hayefio BULLe He CrpeyaBa jaBHOI TyXuoua fa M HakOH 00ycTaB/beHe
UcTpare KacHuje HakHagHO NMOKPeHe HOBM MOCTyNak MpoTUB UCTOT /MLa, ako ou y

MefyBpeMeHY eBeHTYanHO NpubaBMo HOBe [0Ka3e.

61 O kpuTULK OBOT peLletba BUAW: B. Typhuh /2009/: 434-436.
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2.2.2. Tojam ’ncTtor gena’”’- npobnem fedpmHucara nojma ’idem’

Kog npoueHe fga nu ce pagy O "MCTOM Aeny” nuTawe je Aa NN TeXWLTe
CTaBUTM Ha NpaBHY KBa/IMUKALM]Y WM Ha ULEHTUTET YMbeHWYHOr onuca fena.
Nako ce y npakcu ECJ/bIT mory Hahu oflyke y KojuMa je TeXMLUTe CTaB/baHO Ha

MNpaBHW WAEHTUTET Aena,*®

npeosnahyje crtaB fAa akueHaT Tpeba CTaBUTM Ha
WOEHTUTET UMHbEHWLA, Tj. MaTepujaniHu naeHTUTeT fena.*®® Ognyuyjyhe je gakne ga
N je UCTOM ALy Yy [Ba pasnMuMTta MNOCTyrnKa CTaB/beHO Ha TepeT WCTO Wn
CYLUTMHCKM/ MCTO UMHEHUYHO CTake, AOK MpaBHa KBa/M(mKaumja fgena Huje of
3Havaja. Victm cTaB npeosnahyje y Hawoj TEOPUjU WM Mpakcu. Y TOM CMUCY
BacubeBnh Kaxxe fa MOEHTUTET Aena NocToju "ako ce paau O MCTOM MUCTOPUjCKOM
porahajy, a fa je Aeno Apyro ako je nocpeam HoBW UCTOPUjCKM fgorahaj. Apyraynja
npaBHa KeBa/M(hukaumja gena y TOM MoOrnefy Huje of 3Hayaja jep OHa, 6e3
ogrosapajyhe MpoOMeHe Y UMHEHWYHOM CTaky, He Mewa WAEHTUT fena u He
omoryhasa HOBY KPUBUYHY TY)KOY, HUTK Ce UAEHTUTET Mera MPeKo YMHbeHULA Koje
Cy HacTynuse Nocne NPaBHOCHaXHOCTK npecyge.”*

Mopep npgeHTUTeTa fena BacurbeBuh MHCUCTMPA U HA MAEHTUTETY MLa U TO
He camo Yy OJHOCY Ha OKpuBI/beHOr,*® Beh 1 y ogHOCy Ha Tywuoua, na 4onasu Ao
3aK/by4yKa [la jaBHU TyXunaL, moxe nogvhu onTy>0y 3a KpUBUYHO [EN0 3a Koje je
FOHMO NPUBATHU TYXWnal, U 06pHYTO. MAEHTUTET 06ejy CTpaHaka je HeonxogaH y
MapHUYHOM NOCTYMKY, ainM je Yy KPUBMYHOM TMOCTYNKY OBakBO Bufewe

HEeNpUXBaT/bBO. AKO jaBHU TYXXWNal, OfyCTaHe 0 KPUBMYHOI TOkbeta Na cyf y

“62 Byuan ognyke: Oliveira v. Switzerland, App. No. 25711/94, judgment of 30.07.1998, Goktan v.
France, App. No. 33402/96, Judgment of 02.07.2002.

83 Y npegmeTy 3n0TyKxuH NpoTuB Pycuje, EC/bIT ce AeinNTUBHO OAMYUMO 38 UAEHTUTET UnkbenLa
Kao oany4yjyhu 3a npoueHy noctojarba uctor gena (Sergey Zlotukhin v. Russia, App. no. 1493/03,
judgment of 10.02.2009.,) Taj cTaB NnoTBPhHEH je Y CBUM KaCHUjUM Cny4ajeBrMa y Kojuma je
0/ly4mMBaHo 0 noBpeamn oBor Havena (Rutosalainen v. Finland, App.no. 13079/03, judgment of
16.06.2009.; Tsonyo Tsonev v. Bulgaria, App.no. 2376/03, judgment of 14.01.2010.). Buiue o Tome:
Ivicevi¢ — KarasE., Kos D. /2012/: "Primjena natela ne bisin idem u hrvatskom kaznenom pravu",
Hrvatski |jetopis za kazneno pravo i praksu, vol. 19, broj 2/2012, Zagreb, 560-563 u: 1. MNonosuh
/2012/: EBponcko npaso /byAcKux npasa, Cnyx6eHun rnacHuk, beorpag, 275-276.

4T Bacubesuh /1981/: 685-686.

%y Tom cmucny, T. BacurbeBrh NpaBUnHO HaBOAM Aa je MLE UCTO 1 aKo Ce jaB/ba y HOBOj hopmu
KpuBLa (HNp. paHuje je FolbEeH Kao CayyecHMK a cafja Kao 13BpLUMaLL) UK je eroBa Kpueula
Apyraunje KBamrKoBaHa (paHuje ra TepeTro 3a ymu/baj, cag 3a Hexar). T. Bacubesuh /1981/:
685.
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CKnagy ca TUM [OHece ofbunjajyhy npecyny Koja je noctasa npaBHOCHaXHa, jacHo je
[a owTeheHn Kao TyXuial He MOXe HakKHafHO MOKPeHYTW NOoCcTynak npoTuB UCTOr
OKPVB/BEHOT 3a UCTO [en0, 6e3 063unpa LITO Ce He paan O "MAEHTUYHOM TYXMOLLY".
36or Tora 3akoH 1 npeasuha ga oabujajyha npecyaa goHeTa 360r ogycTaHKa jaBHOr
TYXMOLA 0f FOHEeHba Ha rNaBHOM MPEeTpecy KOMe He MpucycTByje owwTeheHn cTyna Ha
MpaBHYy CHary TeK Kafja WCTEKHY POKOBM 3a MoAHOWere Monbe 3a nospahaj y
npehawme CTawe, a fJa pewere 0 00ycTaBM MOCTYMKa 360r ofycTaHKa jaBHOr
TY)XXMoUa Off KPMBUYHOI rOH-eHba MocTaje NpaBHOCHXXHO TeK MO UCTEKY POKOBa 3a
npey3vMarbe romwera 0f ctpaHe owTeheHor. o npobnema moxe fohu ako cyg y
MOCTYNKY MOKPEHYTOM MO 3aXTeBY jaBHOI TY)XXMoLa YTBPAW Aa Ce He pagu O geny
KOje ce FOHM Mo CNY>K6eHOj AY>KHOCTK Beh Mo NpMBaTHOj TYX6KM (Npumepa pagn Ha
rNaBHOM MpeTpecy YCTaHOBU [ja Ce He paam O TelKoj Beh 0 /1aKoj TeleCHOj NoBpeau,
NN fa ce He pagn 0 06uMyHOj Beh 0 CUTHOj KpafhK). Y npakcu ce Takea cuTyauuja
pellaBa AOHOLUEeHEM pellewa 0 ofbaumBarwy ONTYXHUUE (4n. 349 cT. 1 Tau. 2
3KIM/2001 n un. 416 ct. 1 Tau. 2 3KI1/2011- noctynak BoheH 6e3 3axTeBa
oBnalheHor Ty)wuoua) y norneay Kora He aejcTeyje 3abpaHa nebisinidem.

Mpakca Takohe MHCUCTUpPA Ha WAEHTUTETY UMHEHUYHOr OCHOBa fefna a He
Heroee npasHe KBainukaumje. Tako ce npumepa pagy HaBogM Aa je "MpUMKOM
OLleHe fa 1 ce paau o npecyheHoj cTBapy CyA Be3aH KpPMBMYHOMPaBHUM gorahajem,

a He KPUBMYHMM [1e/I0M KOje Ce OKPUB/LEHOM CTaB/ba Ha Tepert; %

[la je "OCHOBHM
YCNOB 3a [OHOLLEeHe Mpecyde KOjoM ce onTyxba ogbuja ga Noctoju MAEeHTUTET
pafe M3BpLUEHa KPUBWMYHOT fena u3mely paHuje npecyde W npecyge Koja je
npeameT pasmatpama;’*®’ ga "MpUAMKOM MpoLeHe fAa AU MOCTOjU  MAEHTUTET
UMHEHMYHOI OCHOBAa Mpecyfe Kao jefaH Of ycrioBa 3a MNPUMeHY WHCTUTYTa
npecyheHe CTBapy HWje MepojaBHa NpaBHa KBaM(MKaumja YikbeHMLa HEro hbuxoBa

hakTMuka McToBeTHOCT”.*® CxXOQHO TOMe, HaKOH MpPaBHOCHAXHOT OKOHYatba

%6 peiiere OKpyXHOT cyaa y beorpaay, Kox. Bpoj 2130/2002 o 31.10.2002. roguHe. Y KOHKPETHOM
cnyyajy ofi6ayeH je 3axTeB 3a CripoBohere ucTpare owTeheHor Kao TyXuoua 360r KpMBUYor gena
Kpahe 13 unaHa 165 cTaB 1 K3, nof 06pa3noxereM fa je NpoTUB UCTOr OKPUB/bEHOT Beh BOREH 1
NMPaBHOCHAYKHO OKOHYaH KPUBUYHW MOCTYMaK KOjuM je 0A6WjeH Kao HeOCHOBaAH 3axTeB 3a CrpoBohjere
ucTpare 3a KPUBMYHO eno NpoHeBepe u3 unaHa 251 K3 PC, a Koju je 3aCHOBaH Ha UCTOM KPUBUYHO
npasHoMm gorahajy. Buan: bunten BpxosHor cyga Cpbuje, 6p. 2/2003., cTp. 13.

7 Pelere BpxosHor cya Cpbuje, Kox. Bp. 2092/04 og 01.03.2005. roguHe.

“%8 Peruiere OKpyXHOT cyfa y Bamesy, Mx. 847/2006 o 15.05.2006. roauHe.
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MOCTYMKa TYXXW/aL, He MOXXEe MOHOBO MOKPeHYTU NOCTYMNaK 3a "UCTe YMkbeHuLe” a
Apyrayvje KeanmpukoBaTn 4eno.

Y Be3n ca TUM MOCTaB/ba Ce NMUTare WTa YAHN "YNHEHNYHN OCHOB dena”, Aa
/N je pey O YMkbeHMLaMa HaBefeHUM Yy ONTY>KHOM aKTy y Mnorfiefy Kojux je BoheH
nocTynak, Uin Nak YnkeHnLa Koje Cy HaBefeHe Y uspeuy npecyge? Y ToMm cMuchy je

nnycTpaTueaH cnegehun npumvep:

Kop okpue/seHor je 04.02.2004 npoHaheHo 0,50 rpama onojHe pgpore. Towm
MPUIIMKOM OKPUB/LEHW je NMPU3HAO0 fa je KYNuo Apory y KonmunHm og 10 rpama, gakne
BYLLIE Off OHOra LUTO MY je ONTYXXHMLIOM CTaB/bEHO Ha TepeT, a/in je ocyheH camo 3a
nocefoearke 0,50 rpama Koju cy npoHaheHW KPUTUYHOM MPUINKOM U HaBeAEeHW Y
ONTY)XXHUUKW. Tyxunay je [akne, 3aHEMapuo MNpuU3Harbe OKPUB/LEHOT Yy Morfesy
KO/IMYMHE KYM/beHE OMOojHe Apore, He UCTPaXKMBLLUM OCHOBAHOCT HeroBor NpusHama, a
CyL ra je, y cknafy ca TYXWOYEBOM ONTY)XXHULOM OF/facMo KpvBUM CaMo 3a
nocefoearke 0.50 rpama. Heko/nmMko faHa KacHWje of, OKpuB/beHOr je ofyseto 3,84
rpamMa of, Te UCTe KOMMYMHe, LUTO MY je CTaB/beHO Ha TEpeT Yy [PYroM KPUBMYHOM
MocTynky Yy KOMe je cyn AoHeo oabujajyhy npecygy jep ce paguno o "npecyheHoj
cteapn”. Mehytum, BCC je ykuHyo opbujajyhy npecyay u BpaTvo npegmeT Ha
MOHOBHO cyhewe Mof 06pa3noXkereM fa Ce WAEHTUTET pafre LEeHW Y OfHOCY Ha
UMHEHWYHY ONWUC KPUBUYHOT fiena 13 n3peke npecyfe. Haseo je fa ce “pafta oBor
KPMBWYHOT Aiena cacToju y ApxKakby Apore, a fa je NpaBHO HEOUTHA YMHEHMLA KaKO je
M Yy KOjOj KOMMYMHM OKPUB/bEHW Habasuo fpory. pema Tome, cnegn fa je 3a
[OHOLLEebe MPaBUIHE W 3aKOHWTE OA/lyKe Of OA/ly4HOr 3Hayaja CafpXKuHa paHuje
[OHeTe npecyde, a He MNPU3HAHE OKPUB/LEHOr Yy MOrMiedy KOMMYMHE U HaymHa
HabaB/barba gpore.”*®

Ha Taj HauMH [0HeTe Cy [Be npecyne 3a "MCTU UCTOPUjCKN gorahaj” u To Ha
LUTETY OKPUB/bEHOT, Oyayhn Aa je OKPUBILEHM MOHOBO GMO "YrpoXKeH" MOKPeTareM
HOBOT NOCTYrKa 3a HakHafHO NpoHaheHy KO/IMYMHY ONojHe Apore HabaB/beHE UCTOM
MPUIMKOM.

HaBegeHa of/1yka BpxoBHOr cyfia no Kojoj ce UAEHTUTET Jena LeHN y 0gHoCY
Ha YMHEHMYHW OMUC N3 W3PEKe MNpecyfe CynpoTHa je npakcu EBponckor cyga
npasge,*® Koju ce 6aBMO MWUTareM M3BO3a W NpoJaje HapKOTWKA Y BHLLIE 4pPXaBa,

TauHuje moryhHowhy Bofjeta NOCTynaka y BULLE ApXKaBa 3a UCTO KPUBUYHO [eno.

“%9 peiiere BpxosHor cya Cpbuje, Kx. bp. 2092/04 og 01.03.2005. roguHe.

4% pey je 0 HajBMLLIOj CY/CKO] MHCTaHLM Y OKBUPY EBPONCKe YHUje, HafexHoj 3a TyMadere nponuca
1 ycknahyBare npakce Apxasa YnaHuua. Miako werose o4nyke Hemajy o6asesyjyhe aejcTBo y ofHoCY
Ha Cpbujy, TeXHa Ka eBpOoncK1 UHTerpaLmjama 1 XxapMoHM3aLMjoM Nponumca Hanaxe Aa ce OHe y3my y
pasmatpare. O npakcu 0BOr Cyja Be3aHoj 3a NpuMeHy Hadyena ne bisin idem onwwupHuje: Z. Buri¢
/2010/: "Nacelo ne bisin idem u europskom kaznenom pravu — pravni izvori i sudska praksa
Europskog suda", Zbornik Pravnog fakulteta u Zagrebu, Vol. 60, No. 3-4., Zagreb, 819-859.
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Mpumepa pagw, y npeameTy Van Esbroeck, moctaBuio ce nuTakbe MOryhHoCTu
cyherwa y 6enrnjckom apXxaB/baHUHY Y Benrmju 3a KpUBMYHO AeNno AUCTpubyuuje
oMojHUX Aporay XonaHaujy, Koju je y XonaHanjun 3a 0Bo KpUBUYHO Aeno Beh ocyheH
M U30PXKao je 3aTBOPCKY KasHy. Teopuja npumerbeHa Of CTpaHe BpxoBHOr cypga
Cpbuje no Kojoj ce MAEHTUTET Aena npouewyje Ha OCHOBY YMHEHWYHOI onuca U3
N3peKe npecyse, y KOHKPETHOM C/y4ajy He 61 cnpeyasasia NnoHOBO Boherbe MoCTynKa
nMajyhn y Buay fa ce uspeka npecyse LOHeTe 0Of CcTpaHe cyda y XonaHamju (yBo3 u
npenpofaja HapKoTMKa) MOpa pas3/IMKoBaTK Of Aena Koje My Ce CTaB/ba Ha TepeT y
Benrnju (13803 HapkoTuka). MehyTum, EBponcku cyn npaege 3ay3eo je CynpoTaH
cTaB Hanasehu fa ce KpMBMYHA [iefia Koja Ce cacToje Of M3B03a M YBO3a UCTE OMojHe
[ipore y pasAMUUTUM [pKaBama Yy Haueny cmatpajy "vctum genuma’.*™ LUtasuiue,
KONMumMHa [fpore Koja je npeAMeT NOCTynka y [ABe Ap)ase YroBOpHWLUE WAv nnua
OKPUB/bEHA Kao CayyYeCHULM WX Can3BpLUMOLM Y Aeny He Mopajy 6UTU UAEHTUYHU
[a 61 NocToja0 MAEHTUTET umMkbennua.’’” To MULL/berY OBOF CyAa, WAEHTUTET
UMkbEHMLA 3aMnpaBo 3HauM "MAEHTUTET MaTepujaiHUX pagru, cxBaheHuX y cmucny
nocTojatba CKyna KOHKPETHUX OKOMHOCTM (4MHbeHMUA) Koje cy  MefycobHO
HepackuamBo rosesaHe. Te UnkbeHULEe Mopajy 6uTy nosesaHe ¢ 063MPOM Ha BpeMe,
MEeCTO 1 cafpxaj...[JJakne n3Bo3 Apore n3 jeflHe CTpaHe YrOBOPHULIE M HEH YBO3 Y
[pyry cTpaHy YroBOpHULLY Y Haueny npeacTae/bajy ucte pagre.”*"

KpuTepujym “Hepackuavse NOBE3aHOCTU' YMHeHULA MPUMEHEH Y MPaKCcu
oBOr cyfda, omoryhaea fa ce fomeT npaswunia ne bis in idem npowmpn 1 Ha OHe
C/lyyajeBe Y KOjuma He MocToju NOTNYHU UAEHTUTET YNHEHWLA, a1 MOJ YCI0BOM Ja
PasINuNTE YMHEHULE Y Pa3IMUYUTUM MOCTYNUMMA YMHE MPOCTOPHO, BPEMEHCKO W
cafip>XajHoO "HepacKMAMBO jeAMHCTBO". Y HaBefeHOM cfy4ajy npef BpxoBHUM Cyaom
Cpbuje, npumeHa 0BOI KpuTepujyma 61 cripeyaBasia MOHOBHO BOMeHe NOCTyrKa 3a
HaKHagHO MpoHaheHy KOMMYMHY OrojHe gpore, umajyhm y Bugy fa je pey o gporu
Koja je HabaB/beHa MCTOBPEMEHO Kaf M [pora 3a KOjy je OKPUB/bEHWN MPaBHOCHYXXHO
ocyheH, WTO 3HauYM Aa Cy YMkbeHMLe Y OBa fBa NOCTYMNKa NPOCTOPHO, BPEMEHCKN U

cafjpXKajHO HepPacKMaMBO NOBE3aHe.

™ |_eopold Henri Van Esbroeck, Judgement of the Court, 9 March 2006, C-436/04.
472 \/an Straaten and others, Judgment 28 September 2006., C-150/05.
473 |_eopold Henri Van Esbroeck, Judgement of the Court, 9 March 2006, C-436/04.
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Kputepujym Hepackuvse MoBe3aHOCTW [ak/ie nogpasymeBa fa idem,
O4HOCHO WAEHTUTET fena MocToju aKO UMHEHWLE Yy MOrnedy Kojux ce npoTus
OKPUB/bEHOT BOAM MOCTYMakK MpeacTaB/bajy HEPaCKUAMBO jeJUHCTBO ca YMkbeHnLama
y nornegy Kojux je noctynak npaBHOCHaXHO OKOH4YaH. prvMeHa 0BOr KpuTepujyma
omoryhaBa ¥ afieKBaTHUWje pelLaBarbe npobniema fefnoBawa Hayena ne bisin idemy
pas3IMuUTUM NOCTYMLUMMA KOjU Ce BOZe MO WUCTOj CTBapW, Npe CBera rnpekpLUajHom u

KPMBUYHOM, a LUTO MOXe MpeacTaB/baTi BeMKN NPo6/ieM Y Npakcu.
2.3. Hayeno nebisin idem y KpyBM4YHOM 1 NpeKpLLajHOM MOCTYNKY

Mopep, KpMBMYHMX, Y Hallem npaBy MOCTOje U pyre BPCTe KaXKmbMBUX Aena
Kao LUTO Cy MPWUBPeAHM npecTynu v npekpluajn.** Mmajyhu y Bugy aa ce obenexija
OBMX [ennkara YecTo npeknanajy, a fa je y npakcu ManTeHe yobuyajeHO [a
nomumja UCTOBPEMEHO, 360r wuctor fena, MOAHECe KPWBWYHY MpujaBy jaBHOM
TY)XMOLY W 3axTeB 3a MNOKpeTawe MPEeKPLUajHOr MNOCTYMKa MpeKpLiajHoM cyay,
Hamehe ce nuTawe MpefcTaB/ba /M TakBO MOCTyMake W BOhewe pasmumTnx
MocTynaka 3a UCTO feN0, KpLiere 3abpaHe ne bisin idem?

Mo YcTaBy peny6nvke Cpbuje Tako HewWwTo He 6K 61no moryhe jep n3puunTo
nponucaHa 3abpaHa NOHOBHOI cyhera 1 3a "HEKO APYro KaxwuBo aeno.” Mo ynaHy
34 cT1. 1 ¥YcTaBa:

HWKO He MOXe BUTY robEH HN KaXKHEH 33 KPUBUYHO €10 3a KOje je NPaBHOCHXHOM
npecygom ocnoboheH nny ocyheH nam 3a Koje je onTy)k6a NpaBHOCHaXXHO 0f6ujeHa
WM MOCTYNaK MNpPaBHOCH&XHO 00yCTaB/beH, HWTW CyACKa OANyKa MOXe 6utu
M3MerbeHa Ha LUTETY OKPUB/LEHOT Y MOCTYMNKY MO BaHPEAHOM MPaBHOM fieky. VIcTUM
3abpaHama nog/iexe Bofere NOCTYMKa 3a HEKO APYro KaXHbiBO eno.

3aKOHMK O KPMBMYHOM TMOCTYNKY OrpaHMyaBa oOBY 3abpaHy caMO Ha
CYKLIECUBHO BOfere KPpUBUYHOT NOCTYyNKa npeasuhajyhu ga:

"HUKo He MOXe OUTK TrOHweH 3a KPMBWYHO [eNo 3a KOoje je OA4NyKOM cyja
NMpPaBHOCH&KHO ocnobofeH wnm ocyheH waM 3a Koje je onTy)x6a NpaBHOCHaXXHO
0f6MjeHa 1nm je NocTynak NPaBHOCHaXXHO 0bycTas/beH.” (4n. 4 ¢T. 1 3KIM/2011).

™ MpuBpegHM NpecTynu cy creumduUyHa KaTeropuja Aennkara Kojy nosHaje camo Hatle
3aKOHOJABCTBO, a 0/, KPMBUYHKX fefia Ce Pas/ivKyjy npe cBera no TOME LUTO Ce Kao HUXO0B YUMHMMAL
jaB/ba npaBHO nue (Kao M 04rOBOPHO NMLE y NpaBHOM nnyy). O NpyBpeLHUM MPecTynumMa u
npeKpLUajuma 1 HNXOBOM OAHOCY NpPema KpUBMYHUM Aenvma onwmpHuje: 3. CtojaHosmh /2005/:
KpusnyHo npaso-onwTw Aeo, 11 nsgawe, MNpasHa Kwbura, beorpag, 27.
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Mpema ynaHy 63 cT. 3 K3-a:

’’3aTBOP MM HOBYaHA Ka3Ha Kojy je ocyheHn m3gpxao OfHOCHO MIaTuo 3a MpekpLuaj
UV NPYIBPELHM NPECTYM, Kao W KasHa Uan AUCLMNANHCKA Mepa NnLLeHa Cnoboje Kojy
je v3gpxao 360r noBpefe BOjHE AMCUMIMIIMHE ypayyHaBa Ce Yy KasHy M3peyeHy 3a
KpMBUYHO [enio umja obenexja obyxBaTajy M obenexja npekpluaja, npuspegHor
npectyna, 0fiHOCHO NOBpPeje BOjHe AuCUUNINHE.”

Mpema ynaHy 8 3aKkoHa o npekpLuajuma’’:

Hukome ce He MOXe MOHOBO CYAUTW HUTWM MY MOXE MOHOBO BUTWU M3peyeHa
MpeKpLUajHa caHKLMja 3a MPeKpLLaj 0 KOMe je NPaBHOCHaXXHO Of/TyYeHO Y CKnagy ca
3aKOHOM.

3abpaHa 13 cTaBa 1. OBOr YnaHa He CrpeyasBa MOHaB/batbe MPEKPLLajHOr
MOCTYMKa y CK/afy ca OB1M 3aKOHOM.

MpoTUB yunHMOLA MpeKpLUIaja Koju je Y KPUBUYHOM NOCTYMNKY NPaBHOCHaXHO
ornaweH KpMBUM 3a KPUBUYHO [ef10 Koje 06yxBaTa 1 0beniexxja npekpLuaja He MoXxe ce
3a Taj NpeKpLUaj MOKPEHYTM NOCTyNakK, a ako je MOKPeHYT WK je Y TOKY, HEe MOXe ce
HacTaBuUTV 1 LOBPLUUTH.

MpoTuB yumHUOLA MpeKpLIaja Koju je Y NOCTYNKY Mo MpWBPeLHOM NpecTyny
MPaBHOCHAXHO OrfalleH OArOBOPHWM 3a MpPWBPEAHWM NPecTyn Koju obyxsata W
obenexja npekpLUaja He MOXe Ce 3a Taj MpekpLlaj MOKPeHYTU MOCTyMakK, a ako je
MOKPEHYT WX je Y TOKY, He MOXe Ce HaCTaBUTW U LOBPLUNTK.

Mopeg Tora 30I1 Hanaxe fa ce Yy 3aXTeBY 3a MOKPeTare NPeKpLUajHor nocTynka
HaBefe fa Nn je NPOT1B OKPUB/LEHOT MOBOAOM UCTOr forafaja MOKPeHYT KPUBUYHM
nocTynak WAn noctynak 3a npuepedHn npectyn (4n. 181 ct. 1 n 8), Te ga he
MPeKpLUajHN Cya y TOM C/y4ajy Crnvce npeameTta LOCTaBUTU HAL/IEXKHOM CyLy Ha
[a/be NocTynare 1 0 Tome 06aBecTUTH NogHocKoua 3axresa (4n. 183 ¢T. 2 n 3). Ako
je OKPUB/bEHU Y KPUBMYHOM MOCTYNKY, OAHOCHO Y MOCTYMNKY MO MPUBPELHOM
MPecTyny NpaBHOCHaXXHO OC/I060feH WX OrnalleH KpMBMM 3a WUCTOBETaH forahaj
Koje obyxBaTa M 06enexje npekpluaja, NpekpwwajHn cyg he [OHeTU peluere 0
06ycTaBM NpeKpLUaHor nocTynka (4n. 248 c1. 1 Tay. 4). VIcTo TaKo, jefaH of pasnora
3a NOHaB/bake NPEKPLUAJHOTr MOCTYMKa je YMHeHMLA [a je NNLEe KOje je KaKHbEeHO 3a
npekpLUaj 3a UCTy pagmwy Beh jeAHOM KaXKteHO 3a MPeKpLUaj, NPUBPeLHU NpecTyn
NN KpMBMYHO feno (4. 280 cT. 1 Tau. 3).

Y Hallem npaBy Cy peTka KpvBMYHA [efia NPOTUB OMLITe CUTYPHOCTU, XXMBOTHE

cpeauHe, 3apaBrba /byan 6e36e40CTU jaBHOr caobpahaja u T. €., Koja y CBOM ONUCY

47> 3akoH 0 npekpLuajuma, Cny>k6enu rnacHuk PC, 6p. 65/2013.
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yjefHO He cagpxe n obenexja npekpwaja. Hosn 30l oHeMoryhasa nokpeTawe U
BONere MPeKpLUajHOr MOCTYyNKa Mo 3aBPLUETKY KPWBWMYHOT MOCTYMKa OKOHYaHOr
npaBHOCHaXXHOM ocyhyjyhom unm ocnobahajyhom npecynom, anum je npobnemaTnyHa
MOryhHOCT BOfera KPpMBUYHOM MOCTYMKa MO OKOHYawy MPEKpLUajHOr MoCTyrnkKa 3a
nctn gorahaj. Y Teopuju je OBO NUTake PETKO pa3marpaHo, a ayTopu Koju cy ce
bVMe 6aBMIM cmaTpajy fga 3abpaHa MOHOBHOr cyhewa He WCK/bydyje Bohere
KPMBUYHOI MOCTYNKa Kafja My je MPeTXO4MO HeKW Apyrv KasHeHW MocTynak 3a
[eNIMKT KOju noTuye n3 uctor gorahaja (4UCUUMINHCKA, NPeKpLUajHA Uan nocTynak
3a npuspegHn npecTyn).*”® Y npakcn ce UCTO Tako MCTMYe fAa “da 6 ce paauno o
npecyheHoj cTBapy NOTPe6HO je fa je paHuja ofnyKa Koja bu cnyxmna Kao noBoj 3a
oa6ujarbe ONTyx6e Gyae KPUBMYHA, a HUKAKO OANyKa npekpluajHor cysa’*’’ wm
"UMHbeHMLA Aa Ce NPOTMB OKPUB/LEHOr BOAM MOCTYMaK 3a MPUBPEAHU MpecTyn 3a
NUCTU UWHEeHWYHW [forafaj He npeAcTaB/ba CMETHY 3a BONewe  KPUBMYHOT
nocTynka".*®

HaBefeHO cTaHOBUMLLTE TEOpKje 1 Npakce CYnpoTHO je npakcy EBponckor cyaa 3a
/byfCKa npasa. VinycTpatmusaH y TOM CMUCAY je cnydaj MapecTu npoTmB XpBaTcke y
Kome je XpBaTcka ocyheHa 3a nospegy u4n. 4 T[lpoTokona 7 y3 EBponcky
koHBeHUMjy.*”® MoagHoCMNaL, npecTaBke je Y MpekpLUajoM MOCTynKy ocyheH 360r
[APCKOr X HEenpuCTOjHOr MoHawawa Ha jaBHOM MecTy, Bpehawa rpafhaHa u
HapyLlaBarta HMXOBOI MWUPA, AOK je KacHWje Yy KPMBMYHOM MOCTYMNKY ocyheH 3a
KPVBUYHO [efi0 TellKe Te/leCHe MoBpese 4O KOoje je JOLI0 TOM npuanmkoMm. Mako ce
Ha MpBW MNOrnes pagn 0 pPasaMunTUM "UYMHEHWYHUM OMUCUMA’, OKPUB/bEHU je Y
npecyamn npekpLuajHor cyfga ornaweH KpuBuM M 3a (M3MUKM Hanag Ha owTeheHor,
[leNo 3a Koje je KacHuje ocyheH u y KpmBuuHOM noctynky. ECJbI1 je cTora
3aK/by4ymno fa je gowsio fo nospege un. 4 Mpotokona 7 EKJ/BIT.

Mo unaHy 4 cT. 1. [NMpoToKona 7:

476 T Bacumesunh 1 M. Mpy6ay /2005/: KomeHTap 3akoH1Ka 0 KpUBMYHOM NOCTYNKY, [leceTo n3jjare,
JycTuHujaH, beorpag, 38.

" Mpecypa AnenauyHor cyaa y Hosom Cagy, Kox. 1 3680/10 oz 21.08.2010. roguHe.

“78 pewierse OKpYXXHOT cyaa y beorpagy Kok. 3312/05 op 22.12.2005. v peluerse ONWTUHCKOT cyaa y
MnageHosuy K. 197/05 og 02.11.2005. roauHe, bunTeH Okpy>kHor cyaa y beorpagy, 6p. 71/2006,
Beorpag, cTp. 67-68.

4" Maresti v. Croatia, App. no. 55759/07, Judgement of 25.06.2009. O oBoMe onLmMpHmje: lvicevié —
KarasE., KosD. /2012/: 555-584.
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"HuKoMme ce He MO>XKe MOHOBO CYAUTU HUTU Ce MOXXE KasHUTU Yy KPUBMYHOM MOCTYIMKY
NCTe fpXKaBe, 3a KPMBMYHO eNo 3a Koje je Beh npaBHOCHaXXHO 0cnobofeH unmn ocyheH
y CKflafly ca 3aKOHOM W KPUBUYHUM MOCTYMNKOM Te fpxase.”

Nako ce y KOHBEHLMjU W3PUYUTO TOBOPU CamMO O KPWMBMYHOM MOCTYNKY W
KpMBUYHOM feny, Tpeba MMaTy Ha yMmMy fa Cce rojaM KpPUBWYHOr fefna y npakcu
EC/bIN He orpaHMyaBa caMO Ha fena nporucaHa KpvBMYHUM 3aKOHOM, Beh je 3a
MPOLIEHY fa /in ce pagu O TakBOM feny o4/iydyjyha werosa npupoja n TeXXmHa KasHe
K0joj je nmLe nanoxero.** Kaga je pey o "npupoan gena” Cya npoLetbyje Aa an To
[eNno CnyXM 3aWwTUTU BPegHOCTM KOoje Ce LITUTe KPUBUYHWUM NpaBoM, fa /in je
ofpenbda KojoMm je Aeno npornucaHo reHepasiHoOr wuau cneymjanHor Kapakrepa (Tj. Aa
NN Ce OAHOCK Ha cBe rpafhaHe WM Ha ogpeheHa nuua ca NocebHMM CBOjCTBMMA) U
KOju ce LM/beBM OCTBapyjy M3peyeHMM caHkumjama. Cama TeXuHa gena uam nak
YMbeHMLA KOju opraHu ra yTephyjy (Cy4 Wnv HeKu 4pyru opraH) Huje of 3Hadvaja. Y
nornegy TeXuHe KasHe je ofgnydyjyhu nocebaH mMakcumyMm Koju je npeasuheH 3a To
[eno, OOK CTBapHO M3peyeHa KasHa Huje of 3Hayaja. lMpu ToM Baxu obopuea
npeTnocTaBKa fAa ce pagu 0 KPMBMYHOM [efly CBaku MyT Kafa je 3a To Aeno moryhe
n3pehy kasHy 3aTBopa, a Ta NPeTnocTaBka Ce MOXKe NobujaTv ako ce JOKaxe fa ce
NnLee €nobode He MOXe cCMaTpaTy MOCeBHO LUTETEHMM C 003MPOM Ha HEroBy
NpUPOAY, Tpajarbe UMM HauMH n3BpLLera, s

3a BenMKM 6poj npekpLuaja y Hawlem npasy Moryhe je n3pehu 3aTBOpPCKe KasHe,
CBPXa KaKHbaBarba 3a NpekpLuaje je peTpubyTuBHa 1 NpeBeHTMBHa, ** WTO 3HauM Aa

cy ucnyweHn kputepujymm EC/bIT pga ce npekplajy no Tymadewy TOr cygda

“% HaseaeHN KpUTEPNjyMI YCMOCTaB/LEHM CY Y Cyuajy EHren, y KOMe je MCTaKHYTO fja Cy 3a NPOLieHy
[a ce paay 0 "onNTy>k6u 3a KpUBMYHO Aeno” oanyyyjyha Tpu antepaTyBHO MNOCTaB/bEHA KpUTEpUjyma:
MpaBo pa3BpCTaBarbe Aesa Npema HaLMoHaIHOM Npasy, NPUPOJA fiena U TeXMHa Ka3He Koja ce Moxe
nspehu. Buamn: Engel and othersv. The Netherlands, App. No. 5370/72, judgment of 08.06.1976.
Bugu: [. Monoswuh /2012/; 244-245,

“81 HakoH opnyke y npeameTy MapecTy, [pyKaBHO TyXuUnalTso Peny6anke XpBaTcke fOHENO je
MpMBPEMEHe CMEPHWMLE 3a MOCTYNakbe APXaBHUX TYXXWUnaua, noavumje, ciy>x6eHnKa nopecke u
LapuHcke ynpase, PuHaHcKjcke nonuumje n [ipxxaBHOr MHCNEKTOPATa, Y LW/bY jaCHOT pasrpaHuyerba
Kapa Tpeba MOKpeTaTy NpekpLuajHu, a Kaga KpmuiHM noctynak. O Tome onwwmpHuje: D. Novosel, M.
Rado, Z. Buri¢ /2010/: *’Razgranicenje kaznenih djelai prekrSaja u svjetlu presude Evropskog suda za
ljudska prava u predmetu Maresti protiv Hrvatske’’, Hrvatski |jetopis za kazneno pravo i praksu
(Zagreb), vol. 17, broj 2, str. 785-812.

“2 Mo unavy 28 cTaB 2 30M-a cBpXa KaXapara Y MPEKPLUjHOM MOCTYMKY je W3pakaBarbe
JPYLUTBEHOT NPeKopa y4ynmHuoLy 360r 13BPLUEHOr NPeKpLUaja 1 yTULaj Ha hbera 1 csa ocTasa nua aa
ybyayhe He YMHe NpekpLuaje.
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cMaTpajy KpueuunuM Aenuma.*®® To onet Hamehe npo6nem pasnnKoBara KPUBUYHOT
[ena v npekpLuaja y cBeT/ly Hadvena ne bisin idem. Y XpBartckoj je HaKOH OfnyKe Y
cny4ajy MapecTu 0Baj Npo6/1eM peLLeH Ha HOPMAaTUBHOM MaHy, C/IMYHO aMePUUKOM
npaBy y KOMe Ce npaBW jacHa pasnnka u3mely npekpwaja (misdemenaour) u
KprBMYHMX fena (criminal offences), kako 6w ce y Hajsehoj moryhoj mepu nsberna
npeknanata y 06enexj1umMa NojeAuHUX KPUBMUHMX Aena v npekpLuaja. *®
[nckyTabunHo je fa nv Cy HawwM CydoBM HakoH ognyke ECJ/bI y npeamety
MapecT umanu y Bugy ctaBose EBponckor cyaa anv npumeTHa je NpoOMeHa npakce
y CKfagy ca TUM TymaueweM. [pvmepa pagun, OKPUB/LEHWN je Y MPeKpLLajHOM
MOCTYMKY 0C/l060feH KpMBMLE 3a NpekpLUaj 13 ynaHa 6 cTas 3 3aKOHa 0 jaBHOM pefy
Y MUPY, KOjY BPLUM NLLE KOje "BPLUEHEM HacU/ba HaL APYrvM, YrpoXxasa CroKojcTBO
rpahaHa nunm pemeTy jaBHW peg n Mup.” HakoH Tora je Tyxunaw, NoKpeHyo KprBuUYHU
MocTynak 3a KpWBMYHO Aeno u3 ynaHa 20 ctaB 1 3akoHa 0 M3MeHama 1 JonyHama
3akoHa 0 crnpeyaBary HacW/ba M HELO/IMYHOT NMOHALLAaHka Ha CMOPTCKUM npupesdamMa,
jep je OKpMB/BEHWM "HapyllaBaO pef U MMp Tako LWITO je 3a Bpeme (yabasncke
yTakKMULUE BPLUNO Hacwbe Hag rNaBHUM CyAMjOM Tako LUTO MY je 3adao yaapay,
3aTBOPEHOM LLUAKOM Y Mpefeny rfase, YMMe je 13a3Ba0 Y3HEMUPeHe W Yrpo3no

CMOKOjCTBO NPUCYTHUX rpafhaHa.” Tyxxunad je, no3meajyhn ce Ha unaH 63 ctaB 3 K3-a

83 PasnunKoBarbeM KpUBMYHOT Aena u npekpluaja EC/bI ce 6asno y cnyyajy Oztiirk v. The Federal
Republic of Germany, Kaga je ncrtakao ga knacudmkauuja gena no yHyTpallhbem 3aK00AaBCTBY Huje
0f 3Hayaja 3a TO pasrpaHudere. VIcTakHyTo je aa ce "KoHBeHUMja He CynpoCcTaB/ba TOMe fa ApxKase,
Bpwehn CBOj 3afaTak 3alTUTHUKA jaBOr WHTepeca, CTBapajy wnu 3afpxasajy noctojehy pasnuky
n3Mehy pasmMunTUX KaTeropuja KaxwbuBux gena y fomahem npasy, anv M3 Tora He cnegu ga je
Knacuukaumja fena Kojy apxxase npuMersyjy o ocnydyjyher 3Hauaja 3a npumeHy KoHeHuuje...AKO
6n gp>xaBe umane MOryhHOCT Aa, TUMe WTo he NO COMCTBEHOM Haxofewy KnacuthokosaTy AeN0 Kao
MPEKPLUajHO YMECTO Kao KPUBWMYHO, UCK/by4Ye MPUMEHY YnaHoBa 6 u 7 KoHBeHUwje, OHAa 6U HeHa
npumeHa 6una nogpeheHa HUXOBOj CyBepeHOj Bo/bW. OBakBa cnoboga morna 6m [oBecTn Ao
pesynTarta Koju HUCY Y CKiady ca Lurbem u cepxoM KonseHumje.” Oztirk v. The Federal Republic of
Germany, App. No. 8544/79, Judgement of 21.02.1984.

484y XpBaTCKOj TEOpUj1 je AMCKYTOBaHO M OKO Tora fa AM 6M ucTa OfyKa 6una AoHeTa fda je
MOLLTOBaH "BPEMEHCKM cneq”, TauyHuje aa je MapecTu y npekpLiajHoM NOCTYnKy 61o ocyfeH camo 3a
OHE YMHEHULIE KOje Ce OfIHOCE Ha MPEKpLLAj, YMECTO LUTO je orialleH KpMBUM U 3a hM3MYKK Hanafg Ha
owTeheHor, 1 yrnaBHOM je fJaBaH HeraTvBaH OArOBOp. Y CKnagy ca TUM je UCTMLAHO Aa je KOA OBor
pasrpaHuyera NoTpebHo NpaTuTK "BPEMECKU cned”, OAHOCHO pa3MKoBaTu pemehere jaBHOr peja u
MMpa y CMUC/Y BUKaka U pa3bujarba Ha jaBHOM MECTY, 0 KOHKPETHOI KPMBMYOT Aena, NCevKa 13 Tor
porahaja, Kaga nMuUe Koje PeMeTu jaBHU pef Yy jefHOM TPEHYTKY HOXEM HaHOCW TeLlKy TeecHy
noBpegy Hekoj ocobu. Tafga y ONTY)XKHOM MpeAnory 3a MNpekpllaj He Tpeba omvcuBaTW HacTany
nocnegmuy (HaHoLWlere MOBPeAe), Kao LUTO Ce Y OMMCY KPMBWMYHOT Aefa He CMe OMmucuBaTy YnTaB
porahaj Koju je Beh npekpLuajHo npouecyvpaH, Beh je 40BO/LHO Ha3HA4YMTK "HaKOH NpeTxoaHe ceahe”
n cn. Bugn: D. Novosdl et al. /2010/; 799.
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TBPAMO [fa 3abpaHa [BOCTPYKE YrPOXEHOCTM MMa y BUAY CamO MNpPaBHOCHaXHE
ocyhyjyhe npecyde, MUCTakao je fda [PYLUTBEHA OMAaCHOCT W 3alUTUTHU 06jeKT
npekpLuaja v KPUBMYHOT feN1a HACY MAEHTUYHM Te Aa je CXOA4HO ToMe Moryhe BoguTm
KPMBMYHM NOCTynak 3a ucto aeno. Cya je MehyTum foHeo ofg6ujajyhy npecyay Koja
je noTepheHa o4/lykom AnenaumoHor cyaa, uctakaswu cnegehe:

"Morahaj n werosa npasHa Npupofa Cy WCTW ako Ce carnefajy y UeuHKW, a KasHa
3aTBOpa MpornucaHa je 3a o6a Aenvkra. He NocToju 3HaTHa pas/inKa y YnMbeHUYHUM
OnncuMa, a YMbEHNYHN OCHOB ONTYXK6e Yy KPUBUYHOM MOCTYMNKY Yy MOTMYHOCTU je
obyxBaheH npecygom [MpekpwajHor cyga...Huje of ytuuaja 6p3vHa U CNOXEHOCT
MPEKPLUajHOr ¥ KPUBWMYHOI MOCTYMNKa, Beh CywTMHa OBMX MOCTynaka npes [sa
pasfmumTa cyda UcTe Apxase, KOju pPe3yntmpajy nspuuarbem KasHe ca uuwem 6yayher
crnpeyaBata M ofBpaharba Of BpLUeHa KaXhwMBUX fena. Y cnyyajy ocnobahamwa y
MPEeKpLUajHOM MOCTYMKY YYMHWMAL, Ce BWlie He Mopa 60jaTv Ja/ber KpuBUYHOT
MporoHa 3a UCTy pagwy OAHOCHO WMCTOBETHE BUTHE M OAJlyYHe (MPaBHO pPeneBaHTHE)
untbeHnLe."

Y [pyroj oanyum je Takohe npaBunHO npumeheHo Aa "y cMucny 4naHa 6.
3aKOHMKa 0 KpMBWYHOM MOCTYMNKY KOjW perynuvile npoLecHo Hayeno ne bisin idem,
O4/lYKOM Cyfia cMmaTpa Ce Kako Of/lyKa Y KPMBUYHMM CTBapMmMa Tako W ofJiyka
npekpwajHor cyga.”*® Mako cy HasegeHe ofnyke y cKnagy ca Tymauerima W
npakcom ECJbIT oHe Cy jol YBEK ycaM/beH W CnopagmyaH Cnyyaj peluaBaHa 0BOr
nuTarba Ha NpaBunaH HauWH. 3aKOHCKe ofpes6e HanpoTUB, Aajy OCHOBA 33 TYMayeHe
Aa je moryhe ga jegHo nuue 3a UCTO feno 6yfde ocyheHO My MpekpLuajHOM u y
KPUBMYHOM MOCTYNKY, NOZ YC/IOBOM fa je NPBO BOeH NpekpLuajHu nocTynak (4. 63
cT. 3 K3). HaBeneHe ofpeabe cynpoTHe cy M YctaBy Peny6nuke Cpbuje Koju
M3pMUNTO Mponucyje da "MCTMM 3abpaHama Mnoanexe Bohewe MOCTYMKa 3a HEKO
APYro Kaxwnso geno” (4n. 34 cr. 4 Ycraea PC). JocnefHo nowiToBake 3abpaHe
[BOCTPYKE YrpoXKeHOCTN u ycknahueawe ca npakcom EC/bIT 6u Hanarano Kako

NPOMeHy Aocajalltbe Npakce, Tako U NPOMeHY 3aKOHCKUX Ofpeatu.

“® Mpecypa Buwer cypa y Kparyjesuy K- 67/11 o 08.08.2011. rogvHe v npecyfa AnenauvHor cyaa
y Kparyjesuy Kx.1- 3876/11 op 20.10.2011. roamHe)- bunteH Buwer cyga y Kparyjesuy, 6poj 3/2012.
“% Mpecyaa AnenauuHor cyga y Kparyjesuy, Kox1. 4171/2011(2) og 10.1.2012. roanHe- bunteH
Buwer cyna y Kparyjesuy, 6poj 3/2012.
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3. MPABHOCHAXXHOCT IMNPECYAE N BAHPEAHW NMPABHW JIEKOBW

HakoH MpaBHOCH&KHOCTY Mpecyie MOXe Ce MO0jaBUTU CyMHa Y HeHY
MCNpaBHOCT, 6MN0 360r 4YMHeHMLA KOje Ce jaB/bajy Y HOBOM CBETNy, 6mno 36o0r
Henpaswu/iHe NPYMeHe 3aKOHa a BaHpPeAHW MpaBHW IEKOBW CY MpaBHa CpefcTsBa Koja
omMoryhaBajy fa ce HaBefieHe HenpaBWUIHOCTWU ucrpase. V1ako ce Ha npasu Morneq
MOX€e YNHUTKM [a Cy BaHpPeLHM NpaBHU NIEKOBM CYNPOTHU NpuHLMNY ne bisin idem, y
HalleM npaBy Cy OBe CYMPOTHOCTM YcKnaheHe 3abpaHOM fAa Ce Y MOHOB/bEHOM
MOCTYNKY MO BaHpPe4HOM [MpPaBHOM JieKy [OHece HernoBO/bHUja Of4nyka Mo
OKpVB/bEHOT. Ha Taj HauMH ce cnpeyasa fa OH Oyae "ABOCTPYKO YrpoxeH”, 6yayhu
[ia NMOHOB/bEHM NOCTYNaK MOXe Pe3ynTupaty caMo OL/TlYKOM Y HeroBy KOPUCT Uu
N3y3€eTHO, [eKIapaTOPHOM MPecynoM KOjoM Ce camMo KOHCTaTyje noBpeAa 3aKoHa.

Y Hawem npaBy Cy YOu/bMBe YecTe W3MeHe Yy cuctematuuy u 6pojy
BaHpeAHMX npaBHMX nekoBa. 3KI m3 1953 je o BaHpegHWX MNpPaBHUX JileKOBa
MO3HaBa0 MOHaB/bate KPUBUYHOT MOCTYMKA, BaHPEAHO Yb/iaXaBarwe Ka3He U 3axTeB
3a 3awTuty 3akoHUTocTu. 3KI u3 1976 0By NUCTy npoLunpyje W 3aXTEBOM 3a
BaHpPeLHO MpeucrnuTUBare MpaBHOCHaXKHe Mpecyde, a HaBeAeHa YeTUpW BaHpefHa
npaBHa neka ocTtajy u y 3KI1/2001. 3KI1/2006 Huje npeasuhao 3axTeB 3a
NCNUTMBAHE 3aKOHUTOCTM MPaBHOCHaXXHe MNpecyfe Kao nocebaH BaHpeAHW NpaBHU
NeK, a/in je HeroBy PeCTPUKTMBHU]Y BapujaHTy "MpuUNojuo” 3axTeBy 3a 3alTUTY
3aKOHUTOCTW, MPONUCYjyhn Aa OKPUB/bEHN OLHOCHO HEroB OpaHwnay, Mory, nop
ofpeheHVM ycnoBuMa, 3aXTeBaTun of Peny6/inykor jaBHOr TyXuoua Aa yoXu 3axTeB
3a 3aWTUTY 3aKOHUTOCTW, aKo cMaTpajy Aa je NpaBHOCHaXHOM OAJ/TyKOM roBpeheH
3aKOH Ha LUTETY OKPWB/bEHOr, OLHOCHO fa je Yy MNpaBHOCH&XHO OKOHYaHOM
KPMBUYHOM MOCTYMKY MoBpeheHo npaBo Ha 040paHy OKPUB/LEHOT KOje je YTULAIo Ha
[OHOLLIEHE 3aKOHUTE W npaBunHe npecyge (4n. 438 ct. 4 3KI1/2006). 3meHama
3KI/2001 13 2009 roavHe 3axTeB 3a BaHpPeAHO ybnaxaBare KasHe ce "npunaja’
3aXTeBYy 3a NMOHaB/bake NOCTYNKa Y OKBMPY T3B. "HenpaBor NMoHaB/baka”’, 3axXTeB 3a
BaHPEAHO MPenCnUTMBaHE NPaBHOCHAXKHE Mpecy/e ce n3balyje Tako fa ce BaHpeLHU
NMpaBHW /IEKOBM CBOJE Ha 3aXTEB 3a MOHaB/batbe MOCTYNKa WM 3axXTeB 3a 3aWTUTy

3akoHuTOoCTU. WcTa cutyaumja octaje vy 3KI/2011 ¢ tum fga ce y OKBupy
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MoHaB/batba MOCTYMKa 3afpXKaBa Camo T3B. MpaBO MOHaB/batkbe, AO0K CYy ofpenbe
[ocafallrer HenpaBsor NMoHaB/bakba PerysnvcaHe y OKBMpY MocTynaka 3a npevHayexe
npaBHOCHaXHe npecyge.”®’ TMopes Tora, 3axTeB 3a 3alWTWUTY 3aKOHUTOCTW Ce
npowwmpyje moryhHownhy fa ra ynoxu ogbpaHa, Ynme ce y 0Baj BaHpPeHY NpaBHU
NeK YHOCe efleMeHTN Hekafallker 3axTeBa 3a BaHPELHO MPENCNUTMBaHE
npaBHOCHaXHe npecyse. %

OCHOB BaHpeHOr NpaBHOr fieka Mory 6uTK npaBHe (€rror iniure uam error in
procedendo) mnu umkbeHW4He rpewke (error in facto) a HaBefgeHa nogena 6w
nofpasymeBasia [ja Ce MOHaB/bakeM MOCTYMKa WCMpaB/bajy YMHEHUYHE, [LOK Ce
3aXTEBOM 3a 3aLUTUTY 3aKOHWUTOCTW MCMpaB/bajy NpasHe HenpasuaHoOCTU. MefyTum,
OBy nofeny Tpeba cxBaTUTK ca pe3epsom, 6yayhu fa v KOf 3axTeBa 3a 3alITUTY
3aKOHUTOCTW, [akK/e rpewlaka y npumeHu npasa, y ofpeheHuM CryyajeBUMa MOXe
[OhM [0 MOHOBHOr cyherwa a caMyvM TUM U MPEenCnuTMBaba YNHEHUYHOT CTakba

yTBpheHOr NpaBHOCHAXXHOM MPECY/0M.
3.1. MOHABJ/bBAHKE KPMBNYHOI MOCTYTIKA

3axTeB 3a NOHaB/bake KPUBMYHOI MOCTYMNKa je BaHPEeAHO MPaBHO CPeACTBO
YCMEPEHO Ha  OTK/atbate  3HaYajHUjUX  YMHEHUYHUX  HENpPaBUIHOCTU Y
MPaBHOCHAXHOj npecyan. WM oBaj BaHpeAHM MpaBHM JIeK MOXe Ce cmatpartu
"04pa3om” Hayena matepujaiHe UCTUHe, 6yayhu fa ce "cyacka UCTUHA” ycKnahyje ca

CTBapHOM MCTMHOM, anu ofpefieHe BapujaHTe MOHaB/batba MOCTYMKA YCNed HOBUX

“87 Y ToM cMucny ce MCTUYE f1a ce NOCTYMaK NOHaB/ba "f1a Ce OTKMOHE YMHEHUYHI HeA0CTaLM 1
MPaBW/IHO YTBPAM YNHEHUYHO CTarbe Ha KOMe O1 Ce 3aCHMBana Npasu/iHa 1 3aKOHUTA CYLCKa 0fJ1yKa.
OTypfa je TO NOHaB/bakbe MOCTYrKa Y MpaBoM CMUCAY...HENPABOM MOHaB/bakby Y3POK CY MpaBHU, a He
UMHEHUYHW HELOCTaUM Y MPecyau, Kao 1 NpecTaHak NPOLIECHUX CMeTHM Koje Cy AoBefe [0 obycTase
noctynka.” B. hyphuh /2006/: KpnBnuHO NpouecHo npaBo-nocebaH Aeo, MpaBHu akynTeT y Huwy,
Huw, cTp. 177.

“8 Benuku 6poj BaHpeHWX NPaBHWX NEKOBA Ce ONPaBAaHo KPUTKKYje 1 UCTUYE Ce 12 OHO He Camo
LUTO KONeba CTabUNHOCT NPaBHOCHAXKHUX CYACKUX NPecyfa U 04yrosfiadn KOHa4HOCT KPUBUYHOT
MocTynka, Beh He NpeAcTas/ba HY JOBOSbHY rapaHLujy 3a NoCTM3ame 60/ber U NpaBuyHMjer
npasocyha, jep je npouecHa Teopuja carnacHa ga sehu 6poj CyAcKMX MHCTaHLUW, OAHOCHO Behn 6poj
NpaBHWX NIEKOBA CaMO 0/1ab6aB/byje Naxwy U 04roBOPHOCT CyAunja HUXKUX UCTaHUM KOju 3Hajy aa he
HMXOBE NPOMYCTe UKW rpeLlke Mohu yBek ncnpasmTy BULLK cyaosu. M. pybuiia /1980/: UnkbeHnuHo
CTawe Yy KPUBUYHOM MOCTYNKY, APpYro ugawe, MiHhopmarop, 3arpe6, 229-230. L3 Tor pasnora je
cBONere BaHPeAHMX NPaBHMX NEKOBA Ha ABa Kako je yumkeHo 3KIM/2011, onpaBgaHo 1 agekBaTHO
peLuembe.
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YMHbEHMLA M [0Ka3a 3aCTYMN/beHE CY 1 Y YNCTOM pacnpaBHOM mogeny. Tako y CAL-y
nocToju MOryhHOCT MOHOBHOI cyfhewa Yy Cryyajy HakHagHOr OTKpMBaHa HOBUX
YMbeHMUA W [0Kas3a KOju Cy TakBOI 3Hayaja fa MOry fa [oBefy [0 [OHOLLEHAa
ocnobahajyhe npecyae (Mpasuno 33 PIIKM). U y noctynky npeg MehyHapoaHUM
KPUMBUYHUM  TpubyHannuma Moryhe je YNIOXWTW 3aXTeB 33 NPeucCnuTuBarbe
MPaBHOCHaXHe MNpecyfe, ako Ce OTKpMje HOBa YMkeHWLAa Koja 6um morna 6utu
ofny4yjyhn daktop npunmkom goHoluewa ogyke (Mpasuna 119-122 MpaBuiHUKa 0
nocTynky wu fokasuma MKTJ). CxogHO TOMe, 3HayajHUje  YMHbEHWUYHe
HEnpasWIHOCTW Y CBMM CUCTEMUMA OLHOCE NpeBary Haj "MpaBHOCHaXHoLWhyY”, 610
[a OHW npunagajy Mogeny "UCTUHE” Unn Mogeny ”cnopa”.489

Yctas PC gonywita n3y3eTHO NOHaB/bake NMOCTYMNKa, ako Ce OTKPUjYy A0Kasn 0
HOBMM UYMHEHMLAMA KOje CY, Aa cy bune nosHate y Bpeme cyhewa, Morne 6uTHO aa
YTUYY Ha HEroB UCXOL WM aKo je Y paHujem MOoCTynKy AOWIo 4O 6UTHe moBpese
Koja je morna ytuuatum Ha weros umcxog (un. 34. cr. 5). YcTaBoM je Takohe
npegsuheHa 3abpaHa M3MeHe CyACKe OfJ/IyKe Ha LUTEeTY OKPUB/LEHOT Y MOCTYMKY MO
BaHpeAHOM npaBHOM ey (4n. 34. cT. 4). AHasiorHo Tome 1 3KI1-om je npeasuheHo
[ia ce MNPaBHOCHaXHO OKOHYaH KPUBWYHW MOCTYNaK MOXe MOHOBWUTM Ha 3axTeB
oBnawheHor nmua nof 3akoHOM nponucaHumM ycnosuma (4n. 404 3KI1/2001 wn un.
470 3KI1/2011) anm ga ce npaBHOCHaXKHA CYACKa OA/lyKa He MOXe WU3MEHUTU Ha
LUTEeTY OKpuB/beHOr (4. 6 cT. 2 3KIM/2001 1 un. 4 c1. 2 3KI/2011). OBakKBO peLleHe
CBaKakKo je Yy MHTepecy OKPUB/LEHOT a/in Y HEKUM ClyvajeBUMa MOXe 6UTK CynpoTHO
MHTEpecMMa jaBHOI MNOpeTKa — MnpuMepa pagn ako 6w "Kpusay’ 6mo ocnoboheH
He3aKOHUTUM NOCTYNakem Cyauje Uamn jaBHOr TY>XKMoLa, He NocToju MoryhHoCT fa ce
"rpeLLka ucnpasn” U NOCTyNak NMOHOBU Ha H-eroBy LUTETY. 3aKOHMKOM O KPUBUYHOM
noctynky u3 1976 roguHe 6una je npefsuheHa MoryhHoOCT NoHas/bakba MoCTynka v

Ha WTeTy ocyheHor,” a TakBa MOryhHOCT cagpxaHa je M JaHac Yy 3aKOHWLMMA Y

489 AKLeHaT je fJaKne Ha "3HauajHNjIM YMHEHNYHIM HEeMpaBUAHOCTUMA”, @ He Ha 6110 KOjoj rpeLuLy y
yTBpHMBarby YMHEHNYHOT CTaka. Y TOM CMUCAY Ce UCTUYE fa "BKI0 KOja MatbKaBOCT YNHEHUYHOT
CTarba He MOXe 1 He CMe BUTK pas/nor 3a MOHaB/bate NOCTYMKa, Beh camo rpyou YnkbeHUYHN
HefocTauu, a ce He 61 HapyLuMna NpaBHa M3BECHOCT MNOCTUMHYTa MPaBHOCHAXHOM CYLCKOM
oanykom.” B. yphuh /2006/: 179-180.

“% Moce6aH OCHOB 3a NOHaB/barbe NPE/CTaB/baNa je UMHeHnLa Aa je 0a6ujajyha npecyaa AoHeTa 3601
0/flyCTaHKa jaBHOr TyXMoLa 0 ONTY>XX6e, a AOKaXKe Ce Aa je 40 0BOr 0f4yCTaHKa JOLU/O ycnea
KPMBUYHOT fena 310ynoTpebe cny>K6eHor nonoxaja jaBHor Tyxxuoua (4n. 404. ct. 1 tau. 3 3KIM/1976.)
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pervony.** Kako YctaB PC n3pnumnto 3abparbyje MOHaB/barbe MOCTYMKa Ha LUTeTy
OKPUB/LEHOT Y MOCTYMNKY MO BaHPeAHOM MpPaBHOM JieKy, TakBa MOryhHOCT Huje
cagp>xaHa Hu 'y 3KIM PC.

Y okBupYy 0BOr BaHpefHor npasHor sieka 3KIM/2001 je pa3nnMKoBao HEKOMKO
BapMjaHT! M TO MNpenHayere npecyge 6e3 MoHaB/bata MOCTYNKa (T3B. Hernpaso
MOHaB/bakbe), HACTaB/bakbe MOCTYNKA OKOHYAHOI PeLUereM, NMOoHaB/bakbe MOCTYNKa y
C/ly4ajy HOBUX UMHEHMLUA WU [OKasa W MOHaB/bakbe MOCTYNKa nuuy ocyheHom y
ogcyctBy. [pevHauvewse npecyge 6e3 MOHaB/bakba MOCTYMKA (PaKTUYKA  He
nogpasymeBa NMOHOBHO cyhere Beh ucrpae/barbe oApeheHnX rpewsaka Ao Kojux je
[OLLUMO NPUIMKOM OfMepaBaha jeJMHCTBEHe Ka3He, UM Nak ybnaxasare KasHe u3
oapeheHux pasnora (nojasa MM OTKPMBAHEe HOBMX Onaklaeajyhvx OKOMHOCTH,
O[JHOCHO Yyb6naxxaBare Ka3He 0CyfeHOM Kao CBEAOKY capafHMKY) na je u pa3ym/bMBo
3aWTo cy HasefeHe oapenbe 3KI1/2011 perynucaHe M1UMO OBOT BaHpPeLHOr NpaBHOr
neka, Beh y rnaen XXIII 3aKkoHWKa Koja perynviule MocTynke 3a MpevHayere
npaBHOCHaXXHe npecyge. [MOHaB/bawke KPUBUYHOT MOCTYMKa KOjU je OKOHYaH
MPaBHOCHAXKHUM peLleHeM He NnpeAcTaB/ba NoOHaB/bakbe Beh HacTaB/bawe KPMBUUYHOT
MOCTYrNKa KOju je MPeTXOA4HO OKOHYaH 360r nocTojarba MPUBPEMEHUX CMETHWN 3a
HEeroBo Aabe BONere. CXOAHO TOME, HW HaBefeHVMM oapefbamMa Hema MecTa Yy

OKBMPY OBOI BaHpeAHOr npaBHOr neka. Y cknagy ca tum, 3KIM/2011 cy npeasuheHe

W cBu gpyrv ocHOBM 3a NoHaB/barbe (KPUBUYHO [eno cyauvje, NaxaH UCKas, aXHa 1enpasa, HoBu
[0Kasm, 1 T. CN) MOrAm ¢y 6utun Ha WwTeTy ocyheHor, a 3K je 403BO/LaBa0 NOHaB/bakbe NOCTYMNKa Uy
TUM C/lyYajeBuMa.

491 , .

Mo 3KIT BuX "KpnBr4YHM NOCTyNaK ce MOXe MOHOBUTY Ha LUTETY OMTY>KEHOT, aKo je npecyaa
KOojoM ce onTy>k6a oabuja foHeceHa 360r ofycTaHka TyxuTerba 0f ONTY>XK6e, a JoKaXe ce Aa je 4o
OBOr OflyCTaHKa AO0LU/O YCNes KPUBMYHOT Aefia KOPYNLMje UAn KPUBMYHOT Aena NpoTuB cnybeHe v
apyre gy>xxHocTv Tyxutersa” (4n. 328 1. 1). 3KIM Xpeatcke npeasuha fa ce KpMBUYHM NOCTYMKa KOju
je NpaBHOCHaXXHO 06YCTaB/beH A0 MOYETKA FNaBHOr NpeTpeca MOXe NOHOBUTY aKo je ApXKaBHU
TY)XXWnaL, OAYCTao Of rOHEHba, a OLUTENEHN HMje Npey3e0 KPMBMYHO MOHEHE, aKO Ce JOKaXe Aa je Ao
0flyCTaHKa A0LL0 360r KpMBUYHOT fAena 310ynoTpebe cny>K6eHor nooXaja ApXKaBHON TyXXMoLa nam
360r KPMBWUYHOT fiefa NpUHy e npema npasocyAHUM opraHuma (4. 500 cT. 2), a nocTynak ce U3 ucror
pa3nora MoXxe MOHOBWTM aKo TYXKUnaL, Ha raBHOM MPETPeCy ofycTaHe o ONTyX6e na ce floHece
ofbwjajyha npecyga (un. 503 cT1. 1 1au. 3). 1 3KIM LipHe Mope perynuiue noHaB/bakbe KPUBUYHOT
MOCTYMKa Ha LUTETY OKpMBIbEHOT (4. 425) na ce NOCTynak OKOHYaH NPaBHOCHaXKHOM MPEeCyoM MOXe
MOHOBWTY KO Ce JOKaXe Aa je A0 Npecyhe AOLU/O YCned KPUBMYHOT Aena Cyauje unm nnua Koje je
BPLUWMO JOKa3He pajHe; ako je oabujajyha npecaya foHeTa 360r 04ycTaHKa ApxXaBHOr TyXuMoLa of
onTyxG6e, a JOKaXxe ce Aa je [0 0BOr 0fyCTaHKa fOLU0 3601 KpUBUYHOT fena 3noynoTpebe ciyx6eHor
no/0Xaja APXXaBHOT TY)XXMOLA UM aKo Ce 3HECY HOBE YMHEHULLE UM MOAHECY HOBW LOKa3W Koju Cy
camu 3a cebe UM y Be3u ca paHUjum Jokasuma nojo6HU aa Npoy3pokyjy ocyay nuua Koje je 6mno
0C/I060NEHO 1N HETOBY OCYY MO CTPOXKEM KPUBUYHOM 3aKOHY.
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[iBe BapujaHTe MOHaB/bata MOCTYNKa W TO MOHAaB/bate MOCTYMNKa Ycnen HOBUX
UMHbEHMLA M [JOKa3a U MOHaB/bake MOCTYrKa MLy ocyheHOM y OfACYCTBY.

3Kr1/2011 roeopu camo O MOryhHOCTU MOHaB/baka KPUBUYHOT MOCTYMKa
OKOHYaHOr npaBHOCHaXKHOM npecygom (4n. 470), gok je 3KI1/2001 nopep Tora
MOMWHA0 Y MOHaB/bakbe MOCTYMKa OKOHYAHOr MPaBHOCHAXXHUM peLlerbem (4. 404).
Y cknafy ca TvM, mefly ogpefbaMa Koje Cy perynvcasie roHae/batbe MOCTyrnKa
3KI1/2001 je cagpxao v ofapefade O HaCTaB/baky MOCTYMNKA OKOHYAHOI PELLEHEM,
wTo ca 3KI/2011 Huje cny4yaj. OBakBa HOMOTEXHMKA je onpaBaaHa, byayhu ga ce y
HaBeeHNUM Cny4yajeBUMa HWje paguio O MOHaB/baky MPABHOCHAXKHO OKOHYaHOr
noctynka Beh O HacTaB/bakby MOCTYMNKa KOjU je, ycnred MNPUBPEMEHUX CMETHMU
NPeKNHYT, Te HaBeAeHUM ofpeabama 1 Huje GUN0 MecTa Yy OKBUPY OBOI BaHpeLHOr
npasHor neka. Mopeg Tora, MMajyhv y Buay Aa je noHas/bare NoCTyrnka moryhe camo
Yy KOpUCT ocyheHor, no formuy cTeapun jeanHa og/iyka Koja gonasn y 063mp ga oyge
npeucnuTaHa y MOCTYMKY MO BaHPeAHVWM MNPaBHUM JIeKOBMMA je MpPaBHOCHAXHA
ocyhyjyha npecyga.

[o npobnema eBeHTya/lHO MOXe Achu Yy Cryyajy [JOHOLLEHa peLlewa 0
n3puuawy Mepe 6e36e4HOCTM 006aBE3HOr MNCUXMjATPUJCKOTr fleverba M 4vyBama Y
3[1paBCTBEHO] YCTaHOBM O[HOCHO 006aBE3HOI MCUXMjATPUJCKOT fiedera Ha cnoboau
(un. 526 ct1. 4 3KI1/2011), Koje stricto sensu oHemoryhasa rnoHaB/batbe MOCTYMNKa no
BaHpPeAHMM MpaBHMM fekoBuma. KMnak y npakcm 6u Tpeb6ano OBO peLlerbe
n3jeflHa4YnUTL ca NPecyoMm, ako ce rnojaBe OKONHOCTU 13 un. 473 3KI1-a, nocebHO ako
je [0 [OHOLWeHwa OBOr pellera [OLWNO YC/ed NaKHOr MCKasa BelTaka Wau
KPVBUYHOT [ena Cyfuvje Uan jaBHOr Ty>KnoLa Koju Cy 34paBo NnLe U3 HeKOr passnora
"nocnann" Ha MCUXWjaTpUjcKO nedverse. ANM OMeT, Hamehe ce NuUTawe Aa nn 6m
MOHaB/bake MOCTYMKa U U3pULLabe 3aTBOPCKE KasHe MLy KOMe je NpBOOMTHO 6una
n3peyveHa mepa 06aBe3HOr MCUXMjATPUCIKOT fieyerba 6110 Y NHTEpPecy OKPUB/LEHOT?
Ha 0BO nNuTame TELUKO je AaTu HayenHu oarosop, 6yayhmn aa mepa ncuxujatpujckor
Nneyerba y Npakcy MoXKe TpajaTy MHOTO [y)Ke Of 3aTBOPCKE KasHe, a U3puuare 0Be
Mepe Mo npasuy 4OBOAM U A0 NLeHa NocnoBHe crnocobHocTr (4n. 530 3KIM/2011),
Ma je TEeWKO YOMWTEeHO MPOLEHUTU LITa je 3a ONTY)KEHOr noso/bHuje. Ctora y

peLLaBakby 0BOr NMpo6ieMa Tpeda Nohn 04 0CHOBHOT MOCTY/aTa KPUBUYHOT MOCTYMNKa
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N3PKEHOM TEXHOM [a HUKO HEBUH He Oyfe KaXheH, a fja Ce YYMHUOLY U3PEKHe
KPMBUYHA CaHKUWMja, LUITO (PAKTUYKM HanaXe OY>XXHOCT yCcKahvBara "npasHor cTamba”
ca CTBapHMM CcTarbeM. AKO 61 ce yCTaHOBW/O fa je Moryhe ga HEBMHO M 34paBo /inLe
NeXun y "nygHuUN” ycnes KpUBUYHOT [ena BelTaka, Cyaumje, TyXuoua v cn., 3aXTeB
[id HUKO HeBVMH He Oyfe KaXteH OM Hanarao MoHaB/batbe MOCTYMKa OKOHYaHor
pelletemM 0 mspunuarby mepe M3 un. 526 c1. 4 3KI1. CTO Tako, ako je NCUXMYKK
34paBOM W ypayyH/bMBOM YYMHMOLY W3peyeHa OBa Mepa Yy LWby u3berasara
ocyhyjyhe npecyze v 3aTBOpPCKe Kas3He, a ycnef Hekor of pasnora u3 un. 473 3KI1,
3axTeB [ja NpaBun KpuBaL, byze KaxreH Tpebaso 61 aa HOCKU NnpeBary Haf 3aXTeBoM [a
ce "MpaBHOCHaKHA CyACKa OA/lyKa HE MOXe W3MEeHWTUM Ha LUTeTY OKPUB/bEHOT”,
oynyhu fa ce aprymeHTOBaHO MOXe TBPAUTM fa OBa Mepa Huje Gnaxa of 3aTBOPCKe
KasHe, a nmajyhun y By MoryhHOCT HeHOr Lyroroguiirber Tpajatba. CX04HO TOMe,
MHTEepecu MpaBMYHOCTM 6U Y CBAKOM CNydajy Hanaraiv usjefHavaBare HaBefeHOr
peLLera ca NPaBHOCHaXXHOM MpecyfoM Koja omoryhasa MpencnutuBame Y nocTyrnky
BaHPeAHMX MNpaBHWX JieKoBa, 6e3 003Mpa LWTO Tako HEWTO Huje W3PUYnTOo
npeasuheHo 3Kr/2011.

3.1.1. Pa3no3u 3a NoHaB/bake KPUBUYHOT NMOCTYMKa

Pa3o3n 3a MoHaB/bawe KPUBUYHOI MOCTYMKa TaKCaTMBHO Cy HabpojaHu
3aKOHUKOM 1 CBOfe Ce Ha ofpeheHe YMkbeHWYHEe WK [0Ka3He Nponycte Koju cy
pesynTupan MNOrpewwHo YTBPHEHWM UMHEHWYHUM CTakbeM a CaMUM TUM ©
HenpaBW/IHOM OA/lYKOM. [locafallme pasfiore 3a MOHaB/bakbe MOCTYMKa Koju cy
nofpasymMeBasin 3aCHOBAHOCT Mpecyde Ha ofpeheHOM KpMBUYHOM feny (NaxHa
ncnpaBa, NXXHN UCKa3, KPMBUYHO A€e0 NPaBOCyAHUX aKTepa) U MOLHOLLEHEe HOBMX
YMbeHMLA M [oKasa of OUTHOr yTuuaja Ha ucxog noctynka, 3KM/2011 npowmnpyje
ca jow [Ba OCHOBa M TO MOAHOLLUEHE HOBMX YMHbEHMLA W [JOKa3a KOju 61 oumnrnefHo
[0Beny [0 6naxe ocyfe v NOLHOLLEHE HOBMX YMHEHMLA M [0KA3a [a OKPUB/LEHOM
HWje ypeLHO AOCTaB/beH MO3UB 3a MPETPec Mpes APYrocTeneHUM CyAoM, Koju je

Ofp>KaH y eroBom ofcyctsy (4. 473 3KI1/2011).
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3.1.1.1. 3acHMBaHOCT Npecyfe Ha Na>kHOj UCMpaBy NN Ha NaXKHOM KcKasy

Mo 3KI1/2001 y 063up je [0nasvo NaxaH WCKa3 CBeAOKa, BeluTaka Wan
Tymaya, fok 3KI1/2011 npowmpyje 0BY NUCTY M MUCKasnma CTPYYHOr CaBETHUKA,
MPeBOAMOLLA WM CAOKPUB/LEHOT Y MOrNefy Kora je MocTynak pasfBojeH wnu Beh
OKOHYaH MPaBHOCHaXHOM ocyhyjyhom npecyaom.*® 3a noHasmbarbe MOCTynKa no
0BOM OCHOBY HUje JOBO/bHO [a je NlaXkKHa 1crpasa Wi naxkaH 1ckas camo KopuwheH
Kao fgokas, Beh ce 3axTeBa fAa je MPaBHOCHaXHA MpecyAa 3acHOBaHa Ha TakBOM
fokasy. Npecyaa ce Mo Npasuy He 3aCHMBA CaMo Ha jeHOM [0Ka3y, na je y cknagy
ca TUM KO OA/yyvBarba O MOHaB/baky MOCTYMNKa HEOMXO4HO MPOLIEHUTU Kakas je
3Ha4aj CropHN JOKa3 MMao Y KOHKPETHOM cfiyyajy. AKO TakBa npecyga 6e3 TakBor
[0Kasa yonwTe He 6u 6una foHeTa, uam 6u 6e3 Tor gokasa U Apyru KopuwheHu
[oKasn Ounn [oBefeHu Yy nuTare, Tpeba y3eTn Ja ce npecyda 3acHMBa Ha TakBOM
fokasy. CyrnpoTHO TOMe, ako je ounrnefHo ga 6v n 6e3 Tor gokasa buna foHeTa ucTa
npecyga cmatpahe ce fa 0Baj YC/0B HUje UCMYHEH.

Kog noHae/barka MoCcTynka no OBOM OCHOBY je CrneuuuyHo fa 3aKOHUK
0fCTyna of, Teopuje cnobofHe OLeHe [oKa3a, 3axTeBajyhu fa ce aXKHOCT Ucrpase U
NaXHOCT MCKa3a AoKasyje NpaBHOCHaXXHOM npecyom (4. 407 ct. 2 3KIM/2001 n un.
472 ct. 2 3KI1/2011). CxogHo TOMe, MOAHOCWAAL, 3axTeBa je AyXaH [a Y3 3axTeB
MPUIOXKM 1 MPaBHOCHaXXHY Mpecyay KojoM je yTBpheHO Aa je KopuwheHa ucnpasa
6una naxHa (HOP. Mpecygy KOjOM je HeKO /uue OrnaweHo KpuvBMM  3a
(hancmmkoBatrse Ucnpase, hancUKoBare Cy)K6eHe ncnpase 1 T. C/1.) OAHOCHO Aa
Je HEKO 0f, rope HaBefeHWNX nnua ocyheHo 3a KPUBMYHO [ef0 faBara aXKHOT UCKa3a.
JeanHo y cnyyajy ako ce KpMBUYHK MOCTYNak NpoT1B 0BMUX /LA He MOXKe CNPOBECTY
ycnepn CMpTY WY MOCTOjakba APYrnX OKO/THOCTU KOje UCK/bYYYjY KPUBUYHO TOHbEHE,

HaBedeHe uuMbeHMUe Moryhe je [oKasMBaT M Ha Apyry HauuH. og "Apyrum

492 CTpyyH/ CaBeTHUK je HOBW npouecHu akTep yeefeH 3KI1/2011 kora CTpaHKa MOXe aHraXosaTtu
Kaja opraH nocTynka ofpefun BelUTayere Kako 61 NpMCYCTBOBaO BelLTayeky, BeLITaKy MocTas/bao
nuTarba U npeanarao cnposofewe ogpeheHnx pagwu, 6yayhn aa, 3a pasniMky of CTpaHKe pacrosaxe
CTPYUHMM 3HakeM U3 0611acTV y Norneay Koje je BeluTaderwe ogpeheHo (4n. 125 n 126 3Kr/2011). O
Tome: nunh . M., Majuh M., BerbaHcku C., Tpewres A. /2012/: KomeHTap 3akoHUKa 0 KPUBUYHOM
nocTynky, Cny>x6eHu rnacHuk, beorpasa, 325-329.
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OKOJ/IHOCTUMA" KOje WCK/bYYYjy KPUBUYHO TOHere Tpeba nofpasymeBatn peummo
3acTapenoct, amHecTWny, MOMWIOBare, MCKa3 cBefoka mnaher of 14 ropauvHa,
GEKCTBO MW HeLOCTYNHOCT APXaBHUM OpraHuma u T. .

3KI1/2011 npowupyje Kpyr nuua ycneg Yvjer NaxHor mckasa Moxe gohu go
MOHaB/batba MOCTYMKA W MCKA30M CaOKPUB/LEHOr Yy MOr/ie4y Kora je nocTynak
pa3gBojeH unvM  Beh  OKOHYaH  nNpaBHOCHaXHOM  ocyhyjyhom  npecynom.
MpobnemMaTMUYHOCT 0Be ofpeAbe je y TOMe LUTO OKPUB/LEHU HE MOXKe Ofroeapartu 3a
[laBarbe NIKHOI MCKasa, HeroBo MpaBo Ha oAbpaHy nogpasymMeBa W MpaBo Aa ce
OpaHn U3HOLLEHEM HEUCTUHA, Kao 1 npebauyBarbeM OLrOBOPHOCTM HAa CAOKPUB/bEHE
(WTO je y npakcu npe MpaBWI0 HEro M3ysertak), Ma ce Mo norvun creapyu Hamehe
niTawe [oKasmBarba “NAKHOCTM' Herosor wuckasa. Wmajyhm 10 y BULy, Y
[0cafallikb0j TEOPUjU M NPaKCK je OCHOBAHO YKa3nBaHO Aa Ce MCKa3 OKPWB/bEHOT U
NCKa3 cayyeCHMKa He MOXe Y3eTW Kao MCKa3 CBefioka umajyhm y Buay fa MCKas
OKPUB/LEHOT HUje 06yxBaheH KPUBMYHIM [eNOM faBarba TaKHOr ckasa, *>

MHTeHUMja 3akoHOdaBUA je Guna Aa ce OBAE padAM O OKPUB/LEHOM WU
ocyheHOM capaflHUKY KOju Cy 3aK/by4un/iv CriopasyM O CBeAoYeHYy, na caMum TUM npe
MCNnTNBaHa MOMAXY 3aKeTBy M 06aBe3yjy ce aa he rosoputn UctmHy (4. 320-330
3KIM/2011),%* ann 3K oBae ynyhyje Ha un. 406 cT. 1 Tauka 5. Mo 0BOM unaHy, Behe
Ce Ha rnaBHOM MNPeTPecy MOXKe caMo YNO3HaTK Ca MCKa30M CaoMTY)KeHOr npema Kome
je KpMBMYHKM MOCTynak pasaBojeH unu je Beh OKOHYaH npaBHOCHAaXXHOM MPeCcyAoM U
6e3 HeroBor HenocpefHoOr UCNUTMBaKA Ha rnaBHOM npeTpecy. OBAe Ce Aakfie He
rOBOPU O CAOKPWB/bEHOM CapajHWKy Wan 0 ocyheHOM capafiHUKY, a U CYMpoTHO je
HayenMMa npaBUYHOT NOCTYMKa Ja Ce Ha rnaBHOM NPeTpecy camo M3BpLUN "yBua" y
HMXOB MCKa3, 6e3 Aa ce oabpaHM oCTaBM MOryhHOCT ga MX YHaKpPCHO UCMWTa Ha
rN1aBHOM NpeTpecy. W peLuere Nno Kome ce [03BO/baBa [ja Ce CaoNnTy)XXeHu y nornesy
Kora je nocTynak pasfBojeH wanm Beh OKOHYaH MpPaBHOCHaXHOM ocyhyjyhom
MpPecynom He UCMUTYje YHaKPCHO Ha rnaBHOM MpeTpecy Beh fa ce caMo M3BpLUY YBUL,
Yy HEroB MCKas je Aocta CMNOpPHO Ca acrekra Hayena HernocpegHOCTU, MOCeOHO Y

HOBOYCBOjeHOM pacrpaBHOM MOAeNy MOCTYMKa, a oApeaba Nno Kojoj ce 403BO/baBa

493 T Bacumesnh n M. "py6au /2005/: 718.
“9 M. Vinuh v gpyrv /2012/: 941.
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MOHaB/batbe MOCTYMKA ako Ce [OKaXe "NMaXHOCT” HeroBor Kckasa je camo
MPOKNaMaToOpHO Yy WHTepecy ofbpaHe, Oyayhm fa ce 0Ba UMHEHMLA HE MOXe
[l0Ka3MBaTy NPaBHOCHaXXHOM MPECYAOM KakKo ce 3axTeBa y un. 472 ct. 2 3KI1/2011. Y
Teopuju ce uctmnye ga "ocyhyjyha npecyga npoTuB Htera He Moxe Aohn y 063mp Kao
HauMH [0Ka3nBama, Ma Ce O NKHOCTM TOr MCKas3a MOTY W3HETWM HOBE YWHEHWLE U
HOBM fokasu (Tauka 3)".*® U y gocagalumb0oj Teopuju 1 npakcy je 610 HecropHo Aa
NaXkKaH MCKa3 CaoKPMB/LEHOI MOXE NpPeACTaB/baTh OCHOB 3a NMOHaB/bakbe MOCTYIKa 13
Tauke 3 ( U3HOLLEHE HOBMX YMHbEHMLA W [0Ka3a) 3a KOje Ce He 3axTeBa fga byay
[0Ka3aHN MNPaBHOCHaXXHOM MpPecyfoM, a M3pUYMTO CBpPCTaBarbe OBe MOBpefde Mof
Tauyky 1 Kako je yumweHo 3KI1/2011 moxe camo 6uTy 36yhyjyhe 3a npakcy u
HENOBO/bHO 32 OKPUB/LEHOT.

MMpeTrnocTtasumo npumepa pagn, cnegehy cutyauujy: Mpotms nvua A n b
BOAM Ce MmocTynak 3a youctso, mehytum, 6yayhmn fa je nuue b manonetHo cyg y
rnornegy Hera pasgBoju MocTynak v [ocTaBu ra Behy 3a manonieTHuKe. e b y
CBOM MCKa3y Yy MOTMYHOCTM CBY KpuBULY "cBaiM” Ha nuue A Hasogehu npumepa
paav ga je nuue A 6uo opraHn3aTop 1 HenocpeLHU U3BpLUKIaL, youcTea, a je nuue
A HabaBmnno 1 noctasmno 6omoy ncnog aytomobuna XpTee, a ga je oH (nmue b) camo
yyBasio CTpaxy, mucnehn ga nuiue A 3anpaso 06uja ayToMoOMN Kako 6u 13 ucTor
y3en10 My3nuKkmM ypehaj. Y noctynky npotus nunua A cya no yn. 406 cT. 1 Tay. 5 camo
M3BPLUM YBUA Y UCKa3 MasioneTHMKa (nmua b) gat npep Behem 3a ManoneTHMKe v 6e3
HEroBOI HEMOCPeAHOT UCMMTMBabA Ha INTaBHOM MPETPeCy U Y CKnagy ca TUM [OHece
ocyhyjyhy npecyay. MNMpotue nnua b ce KacHmje Takohe goHece ocyhyjyha npecyaa 3a
ybUCTBO, a Ha OCHOBY APYrnx [oKasa ce YCTaHOBM [a ManoneTHuK (b) Hunje rosopuno
MCTMHY M fa je 3anpaBO OH NOCTaBMO 60MOY ucnog aytomobuna. Siuue b y Tom
cnyyajy Moxke 6utn ocyheHo 3a yOUCTBO, a/iu HE M 3a [aBarbe NaKHOI MCKasa,
nvajyhn y sugy ga no un. 335 K3-a OKpuB/LEHW He MOXe OUTK ocyheH 3a TO
KPMBUYHO feno. Y TOM cfiyyajy [fakie fobujamo aBe KOHTPaguKTOpHe rnpecyja y
Kojuma cy o6a nmua ocyheHa Kao HerocpegHu msspLumoun yéuctsea. Mo 3KIM/2001
nvue A 6u Morno fa 3axTesa fa ce NnocTynak y nornesy wera noHosu nosveajyhu ce

Ha Tauky 3. unu 4. un. 407., N0 KOjuma ce He 3axXTeBa [a Ce HOBE YMHEHULIE A0Ka3yjy

“S M. Winuh v gpyrv /2012/: 941.
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npaBHOCHaXXHUM npecygama. MehyTtum, 3KI1/2011 3axTeBa [fa /flaXaH WCKas
CaoKpuWB/bEHOr Oyae MOTKPern/beH MPaBHOCHAKHOM MPEeCcy[oM KOjOM je OBO /nLe
ocyheHO 3a faBarbe NlaXHOr mckasa (4n. 472 CT. 2) WTO je y npakcu Hemoryhe
noctuhun. "M3na3” 6m Tpebano Tpaxutn y MOryhHoCTM fga ce "NakHOCT” MCKasa
[0Kasyje Ha ApYrvM HayuH jep Ce MOCTYNaK 3a AaBarbe JIKHOM MCKasa "He MOoXe
CNpOoBeCTM”, an UCTO TaKO 3aKOHCKe oapeabe Aajy "M3roBop” HeCaBeCHOM CyAuju
KOjU He Xenu fa MOHOBO OTBapa Beh pelleH MpefMeT fJa HaBeAeHa UuMHeHUUa
(naXHOCT 1cKasa) HUje AoKasaHa NpaBHOCHAXXHOM MPECYA0M, Kako Ce 3axTeBa Mo 4.
472 c1. 2 3KIM! Nmajyhu T0 y BULY, LeNnCXofHuje je 6uno focajallme peLuere no
KOMe NnaXkaH MCKa3 CAaOKPUB/LEHOT HUje M3PUYMTO HaBONEH Kao pas/or 3a NoHae/barbe
MOCTYMKa, a1 Ce NOHaB/bate NOCTYMKa N0 0BOM OCHOBY CBaKaKO MOTI/10 TPXXUTU NO

TaukM 3., OAIHOCHO IO OCHOBY M3HOLUEHa HOBUX YNbEHMLA U JOKa3a.

3.1.1.2. AKo je A0 npecyae AOLWMO YCned KPMBUYHOT fena jaBHOr Ty>Kuoua, cyauje,
CyZinje-nopoTHMKA UK LA Koje je Npefy3numano foKasHe pagrbe

3a pa3nuky of pocajawlrber pelwera 3KIM1/2011 oBaj OCHOB U3PUYUTO
NpoLmMpyje U KPUBUYHUM [eNOM WM3BPLUEHMM Of CTpaHe jaBHOr TyXuoua WTo je
OCHOBaHO, NocebHoO MMajyhu y BuAy 3HATHO nosehaHa TyXwunayka onawhera y
HOBOYCBOjeHOM MOAeNy MocTynka (Bofhewe ucTpare, 3ak/bydvBarbe criopasyma o
Npu3Harby KprBuMLe UTA.).

Y Teopuju ce OCHOBAHO M3HOCK CTaB fa 6u HaBefeHa NoBpeda MMasa 3HaTHO
luMpy fOomallaj Kaga 6W MoHaB/bakbe MOCTynka 6wuno moryhe M Ha LWTeTy
OKPVB/bEHOT, Kao LWITO je 6K0 cny4aj npe goHowewa 3KIM1/2001, na npumepa paau,
JaBHW Ty)XKunay, ycref npumarba Mmuta WM 3710ynoTpebe nonoxaja HeoCHOBAHO
0ZyCTaHe 0f} KPUBMNYHOT FOH-etba LUTO Ha Kpajy pe3ynTupa ogbujajyhom npecygom.
Mehytum, kako YctaB PC u 3KIT oHemoryhaBajy v3meHy npaBHOCHaXKHe CY[CKe

OANTyKE Ha LWUTETY OKPWUB/BEHOI, A0 MOHaB/baka MOCTYMKa Mo OBOM OCHOBY MOXE

4% M. LWLikynuh /2007/: KomeHTap 3aKOHMKa O KpUBUYHOM MOCTYMKY, Cny6eHu rnacHuk, beorpag,
1260-1261 n M. LLkynuh /2011/: KomeHTap 3aKOHMKA O KPMBMYHOM MOCTYNKY, CAy>KO6EHN rNacHUK,
Beorpag, 1126.
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[0hK jeIMHO aKo je OKpWB/bEHW HEOCHOBaHO OCYheH ycref KpUBUYHOT Aiena HeKor o[
HaBeeHNX MPOLEeCHUX aKTepa.

[a 6u gowno Ao noHae/bakba MOCTYMKa MO OBOM OCHOBY MOTPE6HO je aa je
KPVYBMYHO [eNo Cyamje, JaBHOT TyXMoLa WAM NnLa Koje je npefysumano [oKasHe
pafHe foBeno Ao ocyhyjyhe npecyge Te ce y TOM CMUCY UCTUYe fa Tpeba foKasaTu
y3pOUHY Be3y y3Mmelly KpvBMUHOT Jena u AoHeTe npecyge.’®’ Moxe ce gecutu aa
CyAuja M3BpLIM KPUBMYHO feno (npumepa pagu, NpumMyi Mnto ga 61 OKpUBIHEHOT
nycTuo M3 npuTBOpa), a fJa TO [efl0 UMaK KacHuje He yTuMye Ha 3aKOHUTOCT W
MPaBWIHOCT [OHeTe npecyfe. Heonxo4HO je Aakne YTBPAMTW MOCTOjarbe Y3pOuHe
Bese n3Mefy TOr KPUBWUYHOT Aena 1 NobujaHe nNpaBHOCHaXHe npecyae. %

N oBfe ce, Ka0 y MNpPeTxXoAHOM Chnydajy, npumewsyje (opmasHA HauuH
[l0Ka3nBawa OBE UYMHEHMLE OLHOCHO KPUBUYHO [efI0 jaBHOr TyXuoua, cyauje,
CyAVje-MopoTHNKA WAW Ninua Koje je Mpefy3vManio [OKasHe pajre ce [oKasyje
NMPaBHOCHaXXHOM cyfckom npecygom (4n. 407 cr. 2 3KI1/2001 v un. 472 cT. 2
3KI1/2011), a Tek y cny4dajy HemoryhHocTM fga ce MnocTynak MpoTMB OBMX /Nunua
CnpoBefe, HaBefeHY uueHUuy Moryhe je [okasuBaT W APYryM  [OKa3HUM
CpesCcTBMMA.

Y cknagy ca TMM 6u ce, npumepa pagu 3/10CTaB/bakbe OCYMHMWYEHOT,
N3HyhuBare MpusHawa, NogmMeTare [0Kasa W [Apyre He3akOHWUTE pagwe nonuvuuje
Mopasie 4OKa3uBaTh NMPaBHOCHaXHUM npecygaMa. MehyTum, of HaBefeHOr npasuia
MoCTOju M3y3eTaK Koju ce ornefa y MoryhHoCTU fa 4O MOHaB/baka NocTynka gohe un
MMMO NPaBHOCHaXKHE MNpecye KOjoM 6V HeKO Of NpOLeCHWMX akTepa 6uo ocyheH 3a
KPVBMYHO [eno, anv noj Yc/ioBOM [a je TakBMM MOCTYMaweM [OLIIo 4O noBpese
npaBa OKPUB/LEHOr 3ajemuyeHor Ycrtasom unm EK/bIM u ga je TakeBa nospefa
yTBpheHa ognykom YcrtaBHor cyga wnv ECJbI. Mpumepa pagn y npeaMeTuma
CraHumumpoBuh 1 XajHe, ECJ/bI1 je Hawao fa je AOWNO A0 MNOBpefe npaBa Ha

npaBuyHO cyherwe Oyayhn fa je UCKas OKPMB/LEHOT OMO "M3HYhEeH”, Mako Hucy

7T Bacumbesunh n M. Mpy6au /2005/: 719, B. Byphuh /2006/: 180.

“%8 y Teopuju ce ca MPaBOM MCTUYE fia je y NPaKcy "A0Ka3VBarbe KPUBUYHNX Aena cyauja nv
CNY>KBEHUX NMLa OpraHa yHyTpaLlkbMX MOC/0Ba CKONYaHo ca MHOTMM MoTeLlKohama, npe ceera, 36or
ronoxaja Koju 3ay3mmajy 1 3Hauaja came (yHKUMje Kojy 0b6aB/bajy. B. hyphuh /2006/: 181

250



nocTojasie MPaBHOCH@XHe CYACKe Of/lyKe KojuMa cy nonuvuajuy ocyheHun 3a
N3HyhMBatbe nckasa.**

3KI1/2001 je ka0 OCHOB 3a MOHaB/bake MOCTYMKa npeasuhao v nospesy
npasa OCyheHOr y KpuBMYHOM MOCTYNKY Koja je yTBpheHa O4NyKOM YCTaBHOI Wu
mefyyHapogHor cyga (4n. 414 3Kr/2001). Y cknagy ca TUM peLlereM, OKPUB/LEHWN Y
nornegy kora je YcrtasHu cyg unm ECJbI KoHCTaToBao noBpedy HEKOr rnpasa, 6u
NpPBOCTENEHOM cyay Tpebaso fa nogHece 3axTeB 3a M3MeHY NpPaBHOCHaKHE Cy[CKe
oA/yke. IpBocTeneHn cyp 6u, cXo4HO ofpebama Koje BaXke 3a NMoHaB/bakbe MOCTynKa
MpoLeHMBa0 Aa /N je ycTaHOB/beHa nospefa Owna of yTuuaja Ha 3aKOHMTO U
NpaBWIHO [OHOLLEHEe Mpecyfe, na 6w y cknagy ca TOM MPOLEHOM OfMy4MBa0 O
[03BO/LEHOCTU MOHaB/batba. CXOAHO TOMeE, ako 6u npumepa pagn ECJ/bI Hawao ga
je nospeheH unaH 6 EKJ/bIT jep je n3HyheHn ncKas OCYMHMYEHOT KacHuje KopuLiheH
Kao [oKa3 Yy MOCTYMNKy, NPBOCTENeHW cyh 6M mMorao Aa [03BOSIM MOHaB/bake
MOCTYMKa 1 MMMO NPaBHOCHaXXHE MPecye Kojom 61 ce nofmuajum ornacuin Kpusmum
3a U3HyhmBare 1ckasa Unn 3noctae/barwe U Myderbe. 3KIM/2011 3a pa3nuky of Tora
HaBefeHYy noBpedy Koja je yTBpheHa oanykom YctasHor cyga unv ECJ/bI cBpcTasa
Mely pasfiore 3a MOAHOLLEHe APYror BaHpPe4HOr MpaBHOM CPefcTBa- 3axTeBa 3a
3aWTUTY 3aKOHUTOCTK (4n. 485 cT. 1 Tau. 3). MNMocTynak he y Tom cny4ajy usrnegatu
Tako WTO he OKPUB/bEHM MNpeKo 6paHuMouLa y POKYy 0f Tpu Meceua Of [faHa

[ocTaB/bakba op/lyke YcrtaBHor cyga wam ECJ/blT BpxoBHOM KacauvoHOM cyay

49y npegmety CtaHumumposuh npotus Cpbuje, cyg je 04610 fa M3ABOjU 13jaBe KOje je OKPUBIbEHU
[a0 npef WCTPOKHUM CYAMjOM, MaKO Cy NEKapCKWU M3BeWTaju MOTBpAMBaIM fa je MPeTX0AHO 6mo
OpyTanHO npeTyyeH of cTpaHe nonuuuje. EC/bI je Hawao fa je Aowno Ao nospede unaHa 6
KoHBeHUuMje 1 ncTakao fa 6u nospesa buna nsberHyta ga je fomahu cyp n3 cnuca npegmera U3aBojuo
CMOpHe 3anucHuKe. Mopep Tora, HaBeAeHo je U fa ncTpara Mopa 6uTW CNPOBeAEHa ako MOCTOoje jacHe
UHAMLMje Koje yKa3yjy Aa je 61no 3n0cTaB/batba, Yak 1 Kaga Huje 61no npuTy)K6e OKPUBILEHOT Y TOM
cmepy. CxofHO TOMe, [pXKaBa je AYXXHa [fa MOKpeHe mocebaH MOCTynakK pafu ucTpare HaBogHOr
3Nn0CTaB/bakba, KOoju 61 6MO YCMepeH Ha WAeHTUMKaUMjy W KaXKibaBake OAFOBOPHMX. Buaw:
Sanimirovic v. Serbia, App. No. 26088/06, judgment of 18.10.2011. CAM4YHO je OANY4YEHO U Y
npegmety XajHan npotus Cpb6uje. OKpUB/LEHW je Y MNOAMUMJCKOj CTaHWUM [a0 Mpu3Hawe Moj
npuHyaoM. ONWTWHCKN CyA je [AOHEeO pelLleHe Aa Ce 0Ba M3jaBa M3ABOju U3 cnuca, ann je OKPYXHK
CYA MO Xanby TyXXuoua YKMHYO OBO peluere. ako y KOHKPETHOM Clyvajy Huje OMno HUKakee
MeAMLMHCKE JOKYMeHTaumje koja 6u ykasmBana Ha 3/ocTaB/batbe ECJbIN je Hawao ga je fowno o
nospege 4naHa 3 1 ynaHa 6 KoHBeHUMje 1 ncTakao ga "Kopuwherbe foKasa NprbaB/bEHUX TOPTYPOM
WA JpyrMm o6/MKOM 3/0CTaB/batba fa 6U Ce YCTaHOBW/IE PEeNeBaHTHE YMHEHMLE Y MOCTYMKY
HEMMHOBHO [OBOAM [0 OLEHE fa je Leo noctynak 6mo HempaBuyaH. OBO he BaxuTu 6e3 063vpa Ha
[OKa3Hy BpeHOCT TakBUX M3jaBa 1 6e3 063upa Ha To fa nm cy 6une ognydyjyhe 3a ocygy.” Hajnal v.
Serbia, App. No. 36937/06, judgment of 19.06.2012., par. 113.
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MOHETMN 3aXTeB 3a 3aLUTMTY 3aKOHUTOCTW. AKO YCBOjI 3axTeB, BKC MoXe YKUHYTY
npecygy W BpaTUTW MpeAMeT Ha MOHOBHO cyfere, WTO (PaKTUYKM [0BOAW [0
MOHaB/batba MOCTYNKA M MUMO MPaBHOCHAXHE MpPecyne Kojom 6u ce YTBPAWNIO

KPMBUYHO [eN0 Noanuyajua, Cyavje unm jaBHor Tyxxmoua.

3.1.1.3. lNoHaB/bake NOCTYNKa ycnes U3HOLLEHa HOBUX YNHEeHMLA U loKa3a

Hucy cBe HOBe UMkbeHULE M [OKa3n NOAOOHM Aa [oBedy [0 MOHaB/baka
nocTynka. Pey je 0 OHUM uMbeHULAMA W fOKa3Ma KOju camu 3a cebe Uam y Besu ca
PaHMjUM YMkbeHMLAMa WM [oKasuMa Mory fa [oBefy [0 opapefeHor npouecHor
ncxoaa TayHuje Ao ofbujarba onTyXbe, 0cnobohera of onTyxbe uam Ao ocyge no
OnaXkeM KpMBMYHOM 3aKOHY. 3a pasnunky og 3KI1/2001, 3KIM/2011 npowwpyje 0Baj
OCHOB M Ha YMHEHMLE W [OKase Koju Mory [oBecTV [0 ofbujarba onTy6e. OBO
peLlere Ce KPUTUKYje Kao MOrpeLLHo jep je oabujajyha npecyga opmasnHa ogfiyka
Koja ce [OHOCK 300r MpaBHMX CMETHW 38 MEPUTOPHO OANY4YMBaHE, a MOHaB/babe
MoCTynKa Mopa fa MMa uutbeHnuHn ocHos.”® MeRyTum, To WTo ce oa6ujajyha
npecyza AOHOCK 300r MPaBHUX CMETHW He 3HauM [ja ce Y HIX0BOj OCHOBW He Halasn
UMHEHWYHM OCHOB. [MpuMepa pagu, fa 6w ce yTBPAMIO Aa /M je [OWNO [0
3aCTapenocTu 1 y cknagy ca TUM fAoHena oabujajyha npecyaa, NpeTxoqHo ce mopa
YTBPAMTY YMkbeHMLA Ta4HOr BpPEMeHa M3BpLUEHa Aena. Y cKnagy ca TUM, ako 6u ce
HaKOH MPaBHOCHAKHOCTW Mpecyde NpubaBuaM [OKa3W y MPUIOT YMkeHWLe fa je
[EeN0 W3BPLUEHO paHWuje Hero LWTO ce NPBOOWTHO MWUCAWMO, Te fa je KPUBMYHO
rOHEHE 3aCTapesio npe NPaBHOCHaXXHOCTKM Npecyae, Hema passora fa ce He [03B0/N
MOHaB/bake MOCTYNKa Kako 6M ce y MOHOB/LEHOM MOCTYMKY fAOHena oabujajyha
npecyga. Hactynawe 3actapenoctn Tpeba MpouewuBaTM Yy BpemMe [OHOLLEHA
MpPaBHOCHaXXHe Mpecyfe a He Yy BpPeme O4JlyuuBara MO 3aXTeBY 3a MOHaB/bate
noctynka. Micto tako, ocyheHu Koju je ocyheH Mo ONTYXXHWUUM owTeheHor Kao
TY)XMOoLA MOXe U3HETU HOBY UMHeHMLY fa 0coba Koja je 6vna y CBOjCTBY TyXwuoLa

yorwiTe Huje owTeheHa KpMBUYHUM fiesioM. CXO4HO TOME, OMpaBAaHO je peLLete Mo

%0 M. Mpy6ay /2011/: "HoBe ycTaHOBE 1 HOBa PeLLieka 3aKOHMKa 0 KPUBUYHOM NOCTynKy Cpbuje og
26. centemb6pa 2011. roguHe”, MpasHK 3anucu, Yaconuc MpaBHOr hakynTeTa YHMBEP3UTETa YHNOH Y
beorpagy, roguHa Il, 6poj 2, beorpag, 507.
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KOMe Ce NMOCTYyMnaK MOXe NMOHOBUTK 1 Y C/lyyajy fa HOBE YMkbeHULEe UK AOKa3N MOry
[1a fioBeay [0 oa6ujarba onTyxGe. >

HoBe umkeHuLE WK [OKa3n Koju AoBofe A0 ocnobaharba of ONTyK6e 6u
Owne YMHeHVLE KOoje MpeacTaB/bajy OCHOB 3a WCK/byYere MPOTMBMPABHOCTU WK
Kp1BULIE UM YKa3Yjy [a Ce pagu o fLenly Masior 3Havaja, Uim ce nak pagm 0 HeKOM Of
JINYHMX OCHOBA 33 UCK/bYYeHe KaXKHMBOCTHU.

Mog ocyaom Mo 61axeM KPMBMYHOM 3aKOHY Ce MofpasymeBa W3HOLLEHE
HOBMX UMHEHMLA W [0Ka3a KOju YTudy Ha 6naxy KsasMgukaumjy fena, a He
MOHaB/bake NOCTYMNKA Kako 61 ce y NOHOB/bEHOM MOCTYMKY NMPUMEHMO 3aKOH KOju je
[OHET HaKOH MpPaBHOCHAXHOCTM npecyfe, a 6naxu je 3a yuuHuoua. MprmMeHa
KacHMje [JOHETOr 3aKOHa Yy MOHOB/LEHOM MOCTYMKY M He 6u 6una moryha, jep je
Mepo/aBaH 3aKOH KOji je BaXWO y BpeMe n3BpLLetba Aena. %

[MoHaB/bare MOoCTynKa 6y ce MO0 TPKUTM aKo HOBE YMHEHULIE 1 [OKa3n
yKasyjy fa ce pagum 0 65axoj KBaiMuKaumju fena of OHe 3a Kojy je nuue
npaBHOCHaXKHO ocyheHo mnm omoryhaBeajy fa ce [0BPLUEHO AeN0 KBa/IM(IMKYje Kao
MOKyLLaj, Aa Ce U3BPLUMNALLTBO KBa/IM(MKYje Kao NOACTPeKaBake UM nomarame, jep
TO (DaKTUUKN [OBOAM [0 Apyrauvje v 6naxe npasBHe oueHe Aena. MICTo Tako, Ao
MOHaB/batba N0 OBOM OCHOBY [0/1a3M M aKO Ce M3HECY HOBE UMHbEeHULE WM LOKasu
KOjMa ce eNMMMHUMLLE HeKa KBaM(MKaTOpHA OKOMHOCT, LITO Aeny Aaje 6naxy
KBa/IM(hMKaLnjy, npumepa pagn, ocyheHn Koju je ornawieH KpuBmM 3a TeLLKY TenecHy
nospegy 13 un. 121 c1. 2 K3 jep je owTeheHOM TpajHO M TELIKO HapyLLEHO 34paB/be,
M3Hece y 3axTeBY fa je owTeheHn NOTMYHO 034paBuo.

Kof KpuBMYHKX fena unje je KBaIM(MKaTopHO U KOHCTUTYTUBHO obenexije
N3paXkeHo y oapeheHoj HOBYaHO] BPeAHOCTK, A0 NOHaB/bakba NOCTYNKa MoXe fohu
aK0 HOBE UMHEHMLE W [0Ka3n MOry [OBECTW [0 TO/NMKOI CHUXera YTBpheHor
HOBYaHOI M3HOCA, KOjU MoBfayn 6naxy keanmdukauujy pgena. Mpumepa pagw,
HaKHagHO ce MoAHecy AOKa3n Aa ocyheHW Huje npubaBMO MMOBUHCKY KOPUCT Yy

BpeagHocTu of 500.000 PCA, sBeh og 200.000, Te fa ce He paam o TelKoj Kpahu 13 un.

%01 Tako 1 M. Mpy6uua /1980/: 237.

%02y TOM CMUCNY Ce M y NPaKCcK UCTUYE fja "y NOHOB/LEHOM MOCTYMKY He MOXe GUTU MPUMEHEH Kao
6naxkun KpMBMYHK 3aKOH KOjU je CTYMMO Ha CHary nocne AOHOLLEeHa paHuje NpaBHOCHaXKHe npecyae”
(Mpecypna BpxosHor cyaa Cpbuje, Kok. | 45/2008 o 5.2.2008. rognHe).
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204 cT. 2 K3, Beh 0 06M4HOj Kpahn. Y CynpOTHOM, aKkO HOBE YMHEHWULIE U [OKa3u
YKasyjy Ha Makby HOBYaHM U3HOC Of YTBPHEHOr ann He Y TONWKOj Mepu Aa 6u TOo
[0BENI0 A0 6naxe KBangukaumje, He MoXe ce [03BOAUTU [0 NMOHaB/barba Mo 0BOM
ocHoBy, 6yayhu ga He nocToju MOryhHOCT fda y NMOHOB/LEHOM MOCTYMKY Aohe Ao
npuUMeHe "6naxer 3akoHa".>®

HoBe uurbeHuue Koje 61 morne fa AoBedy [LO MOHaB/bakba NOCTYNKa 6u
npumMepa pagu 6une HakHagHO NpU3Hare NpaBor yyrMHUoLa, nojaea mua 3a Koje ce
cmatpaso fa je youjeHo, MpoHanaxere CTBapy 3a Kojy ce cMaTpaso [a je YHULLTEHa,
W T. CN., LOK 6V HOBWM [OKa3n GMUAM CBM OHW [OKasn KOju HUCY OGWUIM Mo3HaTh Y
KPUBMYHOM MOCTYMKY a Of 3Hayaja Cy 3a [OKa3MBare MpaBHO pesieBaHTHUX
YMHeHMLA KOje 61 Morne fa gosefy Ao ocnobahajyhe nnu ogbujajyhe npecyae nnm
ocyge no 6naxeM 3akoHy. HOBM [JOKa3u He MOpajy ce OAHOCUTU UCK/bYUMBO Ha HOBE
YMHEHNWLE, HMMa Ce MOTY [0Ka3MBaTV U OHE YMHEHWMLE KOje je OKPUB/LEHU paHuje
NCTWLA0, Kao LITO Ce W paHuje W3HETWM [OKasn MOry KOpUCTUTM Kako 6u ce
[lOKa3nBane HoBe UnbeHmLe.

MOHOBHO Mpeasiarate AoKasa Koju cy ofbWujeHn Ha rnaBHOM MpeTpecy, He

MOXEe Ce CMmaTpaT¥  HOBWUM [Aoka3om.”®

MehyTum, ako 6M Ce HaKoH
NMPaBHOCHAXXHOCTN MNpecyfde OTKPW/Ie HOBE uukbeHuue nogobHe aa Aosedy Ao
NMOHaB/bakba NOCTYIKa, PaHWje nNpeanaraHe a oAounjeHe Aokase He 6u Tpebano a priori
NCKbYUMTW, Oyayhn ga OHM MOry 6MTW 0f 3Hauaja 3a AOKasuBakbe TUX HOBMX
YMkbEHMLA.

Cyjacka npakca CTOjU Ha CTaHOBMLUTY Aa Hanas M MULL/bEHE BellTaka Aarto
HaKOH MPaBHOCHAXHOCTW Npecyfe, a Kojum ce JOBOAW Y MuTarbe paHuje BeluTauere,
y Mpakcu He MpeAcTaB/ba HOBM [OKa3 Ha OCHOBY Kora 6u ce [03BOAMIO

MoHaB/barbe. >

%% Tako n M. Mpy6uLua /1980/: 233-235.

%% Tako n T. Bacumesnh n M. Mpy6au /2005/: 721.

%% Tako ce y MpaKcyu MCTUYE Aa "CTaB/barbe Npeasiora fa Ce Cacnyllia CBeoK unje cacnyLuarbe je
040MjeHo Ha rnaBHOM MPeTPecy Kao CYBULLHO He NpefCcTaB/ba HOBU [0Ka3 Ha OCHOBY KOra ce MOXe
NMOHOBUTK KpUBMYHM noctynak.” (Pewlere OKpyxxHOr cyaa y beorpagy, Kx. 2715/2006 of
21.11.2006. roguHe.) . Cumuh 1 A. TpeLures, 36MpKa CYyACKUX 0A/1yKa U3 KPUBUYHOMNPABHE
mMaTepuje - ocma Krbura, Cnyxx6eHu rnacHuk, beorpag, 2008, cTp. 347-348.

%% "Hanas 1 MULL/bere BellTaka, Kao HOBM 10Ka3, KOjUM Ce TBPAW a NPETX0AHO aHraOoBaH! BeLLTaK
Y NPaBHOCHAXXHO OKOHYaHOM KPUBWUYHOM MOCTYMNKY HWje NPaBWIHO LEHMO NoJaTKe Koju cy My ounu
Ha pacnonarawy, NpeAcTas/ba camo Apyravnju npucTyn UCTUM OANYHHUM YMHEeHULAMA U 0Baj [1O0Ka3
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Cmatpa ce M [Ja HakHafHO BelUTayere KOje YyKasyje Ha CMarbeHy
YPauyH/bMBOCT OKPWB/LEHON Y BPEME U3BPLUEHA fAeNa, He MpeAcTaB/ba YMHEHULY
"nogo6Hy” Aa [oBede A0 MOHaB/barba MocTynka.™’ Opf oBora Tpeba pasnMKoBaTH
cuTyaumjy Kafa v HOBO BelUTauyere YKasuBa/lo Ha eBeHTYa/IHY HeypauyH/bUBOCT
ocyheHor y Bpeme M3BpLUeHa Aena, nMmajyhu y Bugy fa ce pagm 0 YnkeHMUM Koja bu
MOra fja joBefe [0 AoHOLLera ocno6ahajyhe npecyae. >

Be3aHO 3a NoOHaB/bakbe MOCTynka Hamehe ce U MUTawe fa /i NPOMeHEeHe
APYLUTBEHO NOMNTUYKE OKO/THOCTM MOTY NpeACcTaB/baT HOBe YMHbeHULIE NOA06HE Aa
[0Befy [0 NOHaB/batkba NOCTYNKa?

Y jeqHOM cnydajy OKpuB/beHU je 1981. rogmHe ocyheH 360r nM3BpLUEHa KPUBUYHOT
Jena Henpujatesbcke nponaraHge jep je y nepuody o 1975 o 1981. 310HaMepHo u
HEUCTUHUTO MNPUKAa3MBao APYLUTBEHO-MOMUTUYKE MPUIMKE Y 3eM/bl rosopehun: o
KocoBy, 0 6paTCTBYy 1 jeAMHCTBY, 0 MOryhHOCTV MOHOBHOI GpaToybunaykor pata, o
camoynpaB/baty Kao MpomalleHoj CTBapy, O TOMe [a PYKOBOZMOLM ApXKe nape no
MHOCTPaHMM GaHKama, O MOSIMTUUM HECBPCTAHOCTM Kao MNPOMAaLLeHOj CTBapu, O
ayToputapHoj fimyHocTu Jocuna bposa, 0 11 KoHrpecy CKJ u 0 cTawy Yy
ENeKTpoHCKOj MHAYCTPMjKM Yy HuUwy y OLHOCY Ha NOLY TEXHWYKY OMpemM/beHOCT.
OKpyXHu cyp y HeroTuHy je oabauno 3axTeB 3a MOHaB/bakbe MOCTYMKa, anu je
BpxoBHu cyn Cpbuje [03BO/IMO MOHaB/bate Mo 06pasfoxereM Aa "MCTOPUjCKe
UMHEHULIE KOje CYy HacTane y MehyBpeMeHy, 0f AaHa M3BpLUEeHa NWHKPUMUHUCAHNX
pagwy na [0 AaHa offlyumBara O NMOAHETOM 3axTeBY 3a MOHaB/bake KPUBUYHOT
MOCTynKa, MOry Aa MnpecTas/bajy HOBe YMHEHULE U [JOKa3e Koje, caMe 3a cebe unm 'y
Be3u ca paHuWjum [oKa3uMa Mory fa fosefy O ocnoboherwa nmua Koje je 6wmno
ocyheHo 3a TakBO KpMBWMYHO fAeno.” [arbe je uctakao fa cy " Hanpepg HaBefeHe
MCTOPMjCKE YMHEHULIE KA0 OMLITENO3HaTe 1 HOBe J06W/e joL BULLe Ha ofpeheHOCTH

cam 3a cebe Huje nogobaH Aa goBefe A0 Apyraumjer yTphrBarba UMHEHUYHOT CTawa, Te CTora He
MOXe 6UTU OCHOB 3a NOHaB/bake KpUBMYHOT NocTynka.” (M3 npecyne BpxosHor cyga Couje Ks3. bp.
49/2005 op 2.11.2005. rogunHe).

%07 »Cacnywiare CBeoKa M 06aB/LEHO BELLTadYeHe Of CTpaHe BeliTaka Heyporicuxujatpa Koju ce
M3jaCHMO fa je ypauyH/bUBOCT ocyheHor 6una cMameHa anv He 6UTHO, He NpeacTaB/bajy HOBe [oKase
KOju mMory foBecTW A0 ocnobaharba nmua unm [0 herose ocyge no 61axemM 3akoHy. MNCUXMUKO CTatbe
OKPWB/bEHOT, OJHOCHO HEeroBO KOMMJIETHO 3[PAaBCTBEHO CTaHe LieheHO je y MPBOCTENEHOM NOCTYMKY
1 61no je nosHato cyay. (Pewere BpxosHor Cyga Cpbuje, Kxk. 11 81/2007 og 13.2.2007. roguHe). "Y3
3aXTeB 3a MOHaB/barbe KPUBMUYHOT MOCTYNKA NPUIOXKEHN Hanas v MULLbEHE SIeKapa Heyporncuxujarpa
0 NoCTOjarby GUTHO CMareHe ypauyH/bMBOCTW OCyheHOr y BpeMe W3BpLUEHA KPUBMYHOI fefia He
npefcTas/ba HOBM [JOKa3 Ha OCHOBY KOjer ce MOXe [03BOAWTY NOHaB/barbe KPUBUYHOT MOCTYMKa, jep
OWTHO CMareHa YpayyH/bMBOCT HEe 3HayyM 06aBe3HO Ocyay Mo 6GnaXemM 3aKOHy, Hero je camo
(haKy/nTaTMBHU OCHOB 3a 6Niaxe Kaxasare.” (Pelere BpxosHor cyna Cpbuje, Kok. 11 1136/2001 og
22.1.2002. roguHe)

%% Tako 1 M. Mpy6uiua /1980/: 236, T. Bacurbesuh n M. Mpy6au /2005/: 721, au'y npakcy je
MCTMLLAHO [a "OKONMHOCT fa je OKPUB/bEHU Y BPEME M3BPLLEHA KPUBUYHOT fenia 610 NoTnyHO
HeypauyH/bYB MOXe AOBECTH [0 MOHaB/bakba MOCTYMNKa jep MOCTOju MOryhHOCT n3puLarba
ocnobahajyhe npecyge, ako 3a Ty UMkbeHULLY NOJHECe JOKa3e U aKo OHa paHuje cyfy Huje buna
nosHata” (BpxosHn Cyg BojsoaunHe, K33. 8/81. og 28.07.1981), HaBeaeHo npema: T. BacubeBuh n M.
py6au /2005/: 721.
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N jacHOhM HMXOBOI CagpXKaja, ca Kojux pasfora ce He MOXe pagauTu 0 npecyheHoj
cTBapn.”®

CynpoTHO Tome, AnenauuoHun cyn y beorpady je ucrtakao fJa MpPOMeHeHe
APYLUTBEHO-MONMUTMUYKE OKOJTHOCTU HE MOTy BMTN OCHOB 3a NMOHaB/bake NMOCTYIKA.

"lMpomeHe [pYLUTBEHO-MNOMNTUYKUX OKO/THOCTU HWUCY HOBE UWHeHWLE Yy [aTOM
KPUBMYHOMPABHOM CMUC/Y, HUTW Cy TakBOI KBanuTeTa fa 6w, came 3a cebe unm y
Be3W ca [JpyruMm [oKasuma, Morfie [0BecTu A0 ocnobahawa OKPUB/LEHUX 32
KOHKPETHO KpuBMYHO Aeno. [lpxKaBHa MNOMMTWKA MNpecTas/ba MPOMEH/LUBY
KaTeropujy ca Ksasu-npaBH1UM efleMEHTUMA U HWje HU [OKa3, HN Y/beHuULa nogobHa
[ia yTrye Ha MoCTOojaHe NN HenocTojare (Y NPpaBHOM CMUC/TY) 3aKOHOM NPOMNUCaHNX
o6enexja KOHKPETHOT KPUBMYHOT fena 1 foBefe [0 Aeporaumje UCTUX Y CUuTyauuju
Kagja cy Ta obenexja, y Bpeme npefysnMara KOHKPETHUX paftu 0f, CTpaHe
OKPVIB/bEHUX, 6una npeAsuheHa y 3aKOHY Kao KPWBWYHO Aeno. Havme TpeHyTHO
APYLUTBEHO ypehewe 1 apxasHa nonmTuka Penybnvke Cpbuje He npectassba "HoBe”
YMHEHWMLIE U OKONTHOCTW Y CMUCNY MOHaB/bara MnocTyrnka. [pxasa Cpbuja je y 20.
BeKy 6una Kako camoCTa/lHa Tako M y cacTaBy HeKOnMKo fApxasa (KpasbeBuHa
Cpbuja, KpasbeBmHa CXC, KpasbenHa Jyrocnasuja, H®PJ, CPPJ, CPJ, ApxaBHa
3ajegHunya CLIM, Peny6nvka Cpbuja) 1 npyv TOM je NPOMeHUa BULLE APYLUTBEHMX
ypehewa (MoHapxuja, KOMyHUCTUYKW PEXUM, COLjaNIMCTUYKN PEXUM, [EMOKPATCKM
PeXunMm), ca Marbe UIN BULLIE ayTOKPATCKMM efleMEHTMMA. JacHO je Aa Cy MOIMTUYKY
LWBEeBM M NPOrpaMn NMpPOMEH/bUBE KaTeropuje, a M3mMeHa npaBHOCHaXKHUX CYACKUX
O4/lyKa Cam0 Ha OCHOBY TUX YMHEHMLA HeaBOCMWUCIEHO 6W Boauna Yy MpasHY
HecurypHoct. ™™

Ospe ce fakne Hamehe npo6siem fa v NPeLHOCT AaTh NPaBHOj CUIYPHOCTU
WM NpPaBUYHOCTU. M3 rope HaBedeHOr NMpumepa npsa Nomucao je fa je HernpasBegHO
Aa nuue Koje je 1981 n3HOCUIO TBPAHE KOje Cy Ce KacHWje nokasasie UCTUHUTUM U
Koje je 360r Tora 3aBpLIMIO Y 3aTBOPY, LENOr XMBOTa HOCK "6Gener” ocyhueaHor
nuya. Ca gpyre cTpaHe NpoMeHa ApYLUTBEHO-MOMTUYKUX OKOJTHOCTM ca CO60M HOCU
M NPOMeHe Y KPMBMYHOM 3aKOHOAABCTBY OAHOCHO noTpebama ga ce oppeheHa
MoHallatba MHKPUMUHULLY OfHOCHO LEKPUMUHANIN3Y]Y.

[MoHaB/bakbe MOCTyMaka MPaBHOCHAXXHO OKOHYaHWX Yy "paHujem cuctemy”
BOAWIO BM NpaBHOj HecUrypHocTK, byayhu ga 6u oanyke cynosa 6une nepuunupaHe
Kao NMPOMeH/bMBA KaTeropuja 3aBucHa of NoNUTUYKUX (PakTopa, Yume 61 1 HUXOBU
AoHOCMOUM Ty6unn ayTopuTeT Yy jaBHOCTM. To 6M fano OCHOBa 3a MOHaB/bake

MocTyrnaka npema CBUM NMLIMMa NPaBHOCHAXKHO 0CYHeHUM 3a KPpUBMYHA JieNa KacHuje

% peyewe BpxosHor cyaa Cp6uje, Kox. 2 1489/2002 og 19.05.2003. roauHe, BunTeH BpxosHor cyaa
Cpb6wje, 6p. 2/2003, beorpag, cTp. 9-10.
*1% Mpecypna AnenaupoHor cyaa y Beorpagy, Kx1. 2354/2010 o 25.10.2010. roguHe.
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n3bpucaHa U3 KPUBUYHOT 3aKOHa. MefyTum, TO LWTO Heumje NoHallare Y cajallitbum
npuaMkama He npeacTas/ba KPUBMYHO /10 He 3Ha4u Aa y Bpeme W3BpLUeHa Huje
CMaTpaHO [ApYLUTBEHO OMacHWM [MOHAlakeM Koje je cTora U 6uI0 KpUBUYHO
CaHKLMOHMCaHO. YNpaBo M3 TOr pas/iora, MPOMeHa 3akoHa W ybnakasarbe Wu
Opuvcarbe oapeheHNX KPUBUYHMX fena U He MOXKe NPeAcTaB/baTl HOBY YMHEHMLY Ha
OCHOBY KOje 61 ce TpaXun/io NoHaB/bake NOCTYNKa. MpaBUYHOCT M OCHOBAHOCT OCyae
He Tpeba npouerwmBaTV M3 cafjallbe nepcnekTree, Beh U3 NepcrnekTMBe MOMeHTa y
KOMe je foHoweHa npecyga. Ctora HaBefleHe HeycknaheHOCTU He Tpeba peluasat y
MOCTYNKY BaHpegHWX NpaBHUX fleKoBa, Beh KPO3 MOCTYMKe pexabunutaumje wam
nomunoBara. >

Y paHujoj Teopuju je, y CKiagy ca MOZAeNOM NOCTyMnKa 3aCHOBAHOM Ha Hayeny
MaTepujasiHe UCTUHE, U3HOLLIEHO MULL/bEHE Aa Ce MOHaB/bate MOCTYMKa Mo 0BOM
OCHOBY MOXe TPaXuTW W Kaja ce Mpecyfa 3acHMBA Ha CBOjEBO/bHOM JIXKHOM
MpY3Haky OKPUB/LEHOT, & Ha OCHOBY MOAHOLLEHA HOBMX UMHbEHULA U [0Ka3a fa je
npu3Hare 6110 naxHo.>* MuTare je Aa MW je 0Baj OCHOB 3a MOHaB/barbe NOCTYMKA
NPUXBAT/bUB U Y HOBOYCBOjEHOM pacrnpaBHOM MOZesy, Y KOMe carflaCHOCT CTpaHaka
y nornegy ofpeheHnx YnkeHnLa eiMMUHLLE NOTPeby 3a hUXOBUM AoKa3vBaweM? [a
NI OKPVB/BEHWN KOjU [OOGPOBOLHO NPU3HA U3BPLUEHE KPUBUYHOT [efia Uan 3aK/byun
crnopasym O Mpu3Haky KpuBMLE, a KacHuje npubasu ogpeheHe Aokase Koju 6m
yKasmBanM Ha MOryhHOCT AoHollewa ocnobahajyhe munu opbujajyhe npecyae wvnm
ocyde no 6naxem 3aKOHY MOXe 3axTeBaTu fa Ce MOCTyrnak MOHOBM MO OCHOBY
NaXKHOT MPU3Harba Koje je CBOjeBO/bHO Aao?

Haueno nctuHe 61 Hanaraso fa ce Ha 0BO NuTarbe fa NoTBpAaH OArosop, anm

61 ca apyre cTpaHe NoTBpAaH OArOBOP UCTO Tako OTBOPWO BpaTa 3a MaHunynauuje

! Tako u I". M. Unnh n apyru /2012/; 942. Pa3nuke y HaBeJieHUM CTaBOBMMA Y CY/CKOj NPaKcu Mory
ce 06jaCHUTU ¥ YMHEHWLIOM [la je HaKOH [OHOLLEHA rope HaBefieHe of/lyke BpXoBHOr cyda Mo 0BOM
nuTawy AOHET 3aKoH 0 pexabunutaumjn (Cnyxo6eHn rnacHuk PC, 6p. 33/06 og 17.04.2006.) koju
NIMUMMA KOja CY JIULLIEHA XMBOTA, CNOBOAE UM HEKMX APYTUX MPpasa U3 MOAUTUYKNX UK UEEOTOLLIKNX
pasnora faje 0CHOBa 3a MOKpeTare NOCTYMNKa pexabunutauuje, Kako 6y ce Ha Taj HauMH "ucrpasuna
Henpasga” 360r HemnpasegHUX ocyga. W3 Tor pasnora je v pasym/byB U MCrpaBaH cTas AnenaluoHor
Cyfa, fa Ce NpoMeHa APYLUTBEHO NOANTUYKMX OKOTHOCTM HE MOXKE CMaTpaThi HOBOM UMHEHMLIOM KOja
MOXe [J0BECTU A0 MOHaB/batba MPaBHOCHAXHO OKOHYAHOT NMOCTYMKa.

%12 T, Bacumsesuh n M. Mpy6au /2005/: 722. AyTopu Aa/be HaBOAE Aa "3aXTeB ONTY)XXeHOr He 61 Morao
6uTK oabayeH 360r Tora LUTO je cam CTBOPMO Ty CUTYaLMjy anv 6u1 3a kera Morfie HacTaTu apyre
LUTETHE rnocneamLe BaH NnocTyrnka rnoHas/bakba’.
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0f, CTpaHe OKPWB/LEHOT, KOjU OU NI&KHUM MPU3HaHEM W "MPUBPEMEHOM” OCYLOM
[06vjao Ha BpemMeHY Y Unby npubas/bakba HOBUX AoKasa. Kako 6u ce npefynpeanne
HaBefeHe cuTyauumje WU Yy Kpajwby PYKY "nakHe” ocyde, y Npakcu je HeonxogHo
MHCUCTMPATX Ha [0Ka3HO MOTKPEN/beHOM MpU3Haky, OAYCTaTW 0f TeXHe 3a
"efpkacHOLLNY" MO CBaKy LieHY 1 oAbujaTv NpusHama y Ynjy ce UCTUHUTOCT CYyMHba.
Ann ocTaje MuTawe Kako MOCTYMWTU ako unak fohe [0 cuTyauuje fa opbpaHa
MoJHece 3axTeBa 3a MNOHaB/bake MOCTYMNKa 3aCHOBAH Ha YMHEHMLM Aa je 4O npecyfe
[OLL/MO Ha OCHOBY A0OPOBO/LHOI &/ TAXKHOT MpU3Hakba?

MpuAvKom Of4/lyuMBarba O OBaKBMM 3axXTeBMMa Tpeba umartu y BUAY U HOBE
UMHbEHMLE W [OKa3e KOju Ce U3HOCe Y 3axTeBY. AKO je pey 0 TaKBUM YMkbeHuLama u
[OKasMa Koju [oBeay Yy CyMbY UCTUHUTOCT NPpU3Hara a caMum TUM Y OCHOBAHOCT
ocyge (AHK aHanm3a Koja ykasyje [a OKPMB/bEHW HWMje Y4MHWUaL, MojaBa nnua 3a
yunje je ybMUCTBO OKPMB/bEHWN OCYheH, [0Ka3n Y NPUIOr YNHEHULE [a je HEKO ApYyro
NALE YYMHWNAL, KPUBUYHOI [efia KOje je OKPWB/bEHW MpU3Hao M 3a Koje je
NpaBHOCHaXKHO OCYheH, A0Ka3n Y NPUIOTr YNHEHULM Aa je NOCTOja0 HEKM Of, OCHOBa
NCK/byYera MPOTUBMPABHOCTU WM KPWUBMLE W T. C/), NOHaB/bakbe MOCTYyrnKa Om
Tpebaio L03BONNTH.

YNpKOC Npeniacky Ha pacnpasBHW MOAEN KOju CTpaHaykoj BO/bY Aaje npumar
Hag TayHuMm yTBphMBarbeM UMkeHWULA, Ofbujarbe OBakKBUX 3axTeBa OW [0BENIO Y
NMWTawe OCHOBHM UWDb CBaKOl KPUBUYHOI MOCTYMKa Aa HEBWHO fMue He 6yne

ocyheHo, a fia Npaeu KpuBaL, 6y/e KakkbeH.

3 Yak je n y CALl-y Koja Ce cmaTpa TUMWYHUM MpPeACTaBHUKOM aABep3ujaHor MOfena mocToju
MOryhHOCT MOHOBHOr cyhewa Yy Cryyajy HakHafiHOr OTKpMBarba HOBMX YMHbeHULA W [0Ka3a.
MoHaBbake je Moryhe camo y nornefy ocyfyjyhux npecyga AOHETUX KaKO HaKOH MOPOTHOr cyhewa
TaKO M HAaKOH Mpu3Hama KPYBKLE Of CTpaHe OKPVB/LEHOr WM 3aK/byyera criopasyma. 3axTeB je
Jofylle Be3aH 3a Pok 1 Moryhe ra je nofHeTn y pokKy of, 3 rofuHe of faHa [OHOLUera npecyge, a 3a
MOHaB/bakbe MOCTYMNKa Ce 3axTeBa KyMynaTWBHO UCMyHerbe cnefehux ycnosa: 1) fa cy HOBW [OKa3m
OTKPVBEHW HAaKOH Ccyfera; 2) Aa A0Kasn HU "y3 Ay)KHY NaXtby” HUCY MOy 6UTK paHuje OTKPUBEHY;
3) [a cy [oKa3w Of BENMKOT 3Hauaja 3a yTBphuBarbe OA4NYUYHUX YMkbeHNLR; 1 4) fa Cy [OKa3W TakBor
KapakTepa fja Mory ja fioBefy [0 foHollewa ocnobahajyhe npecyge (Mpasuno 33 ®MKIM). JegaH o
PeTKMX cfnyyajeBa y Kojuma je y[0BO/beHO OBOM 3axTeBy je Sate v. Shannon, 388 So.2d 731 (La
1980). Pafuno ce 0 ToMe fa Ce HaKOH fjoHoLLea ocyhyjyhe npecyae jaBuo cBefJOK oYeBuaaL, youcTsa,
MHaye npujatess XXPTBE, KOju je NOTBPAMO HaBOAe 0AbpaHe 1 Umnju Ce UCKa3 Huje cnarao ca McKasuma
CBefoKa Ty>kunawiTea. HaBefgeHo npema: S. A. Saltzburg & D. J. Capra/2004/: 1610-1613.
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3.1.1.4. MNoHae/bare NocTynKa 13 pasnora WTo je uuy Buwie nyTa cyfeHo 3a UCTo
[ieno

Mo 3aKOHCKOj hopmynaumju 3a MOHaB/bakbe MOCTYMNKa je [AOBO/bHO fa je
MCTOM Ny BULLe NyTa cyfeHO 3a UCTO [eNo, an Ce He 3axTeBa U fa To uue byae
BuLWe nyTa ocyheHo 3a ucto geno. Cyhere ce MOXe 3aBpLUMTU Kako MPecynom
(nopes okpuebyjyhe y 063up gonase n ocnobahajyha n ogbujajyha npecyga) Tako u
pelieweM 0 06ycTaBM MOCTYMKa, Ma ce no NoruyM cTBapy nogpasymesa fa ako je
HEKOM /Ly BULLIE NyTa cyheHOo 3a UCTO Aeno, Mopa MocTojaTn 1 BULLe OAJyKa 3a TO
NCTO feno. AKLEHaT je fak/e Ha 3aWTuTyh Hadena ne bis in idem n oTKnawamy
nocneguua Herose nospefe. AKO CyZ TOKOM MOCTYNKa YCTaHOBU [a je 3a KPUBUYHO
[leNno Koje je npeameT cyherba y ApYrom KpMBMYHOM MOCTYMNKY MOBOAOM MCTOr dena
Beh [0OHeTa nNpaBHOCHaXKHA Mpecyja Waun je NocTynak NpaBHOCHaXXHO 06YCTaB/beH,
AyXXaH je fJa o6ycTaBM NOCTyMaK pelleweM O 00ycTaBM OAHOCHO o0Abujajyhom
npecyfoM. Takea CuTyauuja He NpeLcTas/ba pas/or 3a NnoHaB/bate M0 0BOM OCHOBY,
oygnyhu pa je nopefa "caHmpaHa” npe NpaBHOCHAXXHOT OKOHYaHa NocTyrnka. CXo4HO
ToMe, oabujajyha npecyga vnn peluewe 0 00ycTaBM NOCTYNKa [OHETO M3 pasfora
LUTO je OKPWB/bEHW Beh MPaBHOCHAXXHO OCYheH 3a UCTO fefo, He MOXe Ce cmaTpaTu
OZ/TyKOM KOja 61 faBana OCHOB 3a MOHaB/bake MOCTynKa no yn. 473 cr. 1 Tau. 4
3KI/2011.

Moryhe je 3aMMCInTK fa NPOTUB UCTOT LA NapasiefiHO TeKy [Ba Un BuULLE
nocTynaka 3a Ucto Aeno.”™ VgeHTuTeT Aena Tpeba MOCMATpaTW He Yy OAHOCY Ha
npaBHy KBasimukaumjy, Beh y 04HOCY Ha YAHEHUYHW ONUC fena. Y TOM cMucny 6m
npumepa pagun, A0 MOHaB/bakba MOCTYMNKa MO0 Ao ako je OKpWB/bEHOM CyheHo
npeg Buwnm cynom 3a youcTBO UM CUOBake, JOK je npesd MocebHUM oferberem
3a paTHe 3/104MHe BONEH MOCTyNakK 3a UCTO [e/o Koje je KBIM(PMKOBAHO Kao paTHM
3N04UH. MMpobsiem je WTO y TaKBOj CUTYaLMjuU HUjedaH Cy[ HeMa OCHOBa 3a 06yCTaBy
nocTynkKa WAn [OHOLLEeHe oabujajyhe npecyge no ocHoBy "npecyheHe cteapn”
oynyhu ga cy o6a nocTynka y TOKY M joL He MOCTOju NpaBHOCHaXKHA npecya Koja

6v [aBana OCHOB [a ce Apyru noctynak obycatsun. HaesefeHy cuTyaunjy Tpebano om

*!4 No napanenHor Bofjera BuULLE NOCTYNaKa YecTo 0N1a3n Y Cyyajy fa ce MPOTUB UCTOT Lia 3607

UCTOT Aena BOAW 1 KPUBMYHM 1 NPEKPLLAjHM NOCTYNaK, LWTO je pa3MaTpaHo Y OKBMPY Hadvena ne bisin
idem. Bugm cTp. 223-239.

259



"npeaynpeauT’” TMMe LWTO 61 TYXXMNALITBO MOKPETasIo NOCTYNaK caMo MNpeg je4HUM
CYAOM M TO MO OCHOBY TeXe KBamdunkaumje. Y HaBefeHOM NpumMepy nocTtynak 6m
Tpebasio NoKpeHyTn npeg MocebHM 0fe/beHEM 3a PaTHE 3/104MHE KOje Bu, y cnydajy
[a YCTaHoBW, NprMepa pagu, 4a 4e/10 HUje U3BPLLEHO Y BPeMe paTHON CTaka Te Ce He
MOXe cmaTpaTyé paTHMM 37104MHOM, Tpebano Aa [OHece pellere 0 ofbaumBarby
ONTY)XXKHULLE Mo u/l. 416 Tau. 1 (CTBapHa HeHaA/IeXHOCT), a He ocnobahajyhy npecygy
360r HenocTojakba KpuBUYHOT fena, 6yayhm pa 6u  ocnobahajyha npecyada
oHemoryhaBana KacHuje NokpeTare NocTyrka 3a youcTBo Uau cunosamwe. CynpoTHa
cuTyaumja n ersuctvpame BULLE OASyKa Yy nornegy wuctor fdena (npumepa pagu,
ocnobahajyha npecyga 3a nokylwaj youctBa M ocyhyjyha npecyaa 3a TenecHy
nospeay; oabujajyha npecyda no OCHOBY 3aCTapeniocTu 3a cuioBaka M ocyhyjyha
npecya 3a paTHu 37104MH; ocyhyjyhe npecyae 3a y4eCTBOBaE Y TyUn M HaHOLLUEHE
TelKe TenecHe noBpeje Be3aHe 3a UcTu gorahaj U 1. cn.), nNpefcTas/basna 6u pasnor
3a NMOHaB/bakse NMOCTYrKa No 0BOM OCHOBY.

ANTEpHaTMBHO pellere 61 6KN0 fa ce Ha OCHOBY 3aKOHCKMX KpuTepujyma
yCTaHOBM Koja he of BULLIE JOHETUX OANYKa "OncTaTn” Tj. OCTATU Ha CHasu, npumepa
pagu npea foHeTa npecyaa, Npecyda Koja je HajnoBo/bHMja 3a OKPUB/LEHOT W T. CI.,
afv Ce Hall 3aKoHOJaBal, Of/ly4yM0 3a pellere fa y OBaKBOj cuTyaumju pohe Ao
MOHaB/batba KPUBUYHOI MOCTYMKa, KOjU MOXKe Pe3ynTupatu [OHOLUEeHEeM HOBe
npecyfe W CTaB/batbeM BaH CHare CBUX paHujux opnyka. NpuxsaheHO peLuere
MnojeAuHN ayTopu MpaBAajy MO3MBaHbeM Ha Haueno MaTtepujanHe WCTUHe,>™ oK
APYrn UCTUYY Aa Ce 0BAe He pagu 0 AYKHOCTU cyaa Aa YTBphyje maTepujasiHy
UCTUHY, Beh [a 0BO NOHaB/bakbe, 3a Pa3INKY Of rOTOBO aAMUHUCTPATUBHOT NpUCTyna
y MOCTYMKY 3a MnpevHayerwe oAnyke 0 KasHu (4n. 552 - 561), MMa 1 "YntbeHUYHU

acnekT apbuTpuparba Koju 61 Ce OAHOCMO Ha MWTarbe Aa /i Ce pagu O MCTOM
1516

feny.
MehyTum, cTaB fa ce oBfe pafu camo 0 "4MHEHNYHO]j NPOLEHN” fa Nn je pey

0 UCTOM fJeny He 6U NpeAcTaB/bao NPEnpeKy Aa ce NpuxBati HopManUCTUYKK

%15 Tako Bacwbesuh n "py6ay nctnuy ga: "3akoHWK OBaKBUM perynucarem noHas/bakba Uie Ha
NCTpaXMBare MaTepujasiHe UCTUHE 1 He CNYXKM Ce MeXaHUYKUM Mepunvma Koja he of BuLLe npecyaa
0CTaTK Ha CHa3W (HMp. OHa Koja je 3a OKPUB/LEHOT HajMoBO/bHMja UM KOja je NpBa CTynuna Ha npaBHy
cHary).” T. Bacurbesuh n M. 'pybau /2005/; 722.

8 T M. Uinuh v gpyrv /2012/: 943.
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MPUCTYN 1 MexaHW4Ka Mepusa y nornegy Tora Koja he of JOHeTUX 0fJlyKa y nornesy
UCTOr fena octatu Ha cHasu. Cyn 6w, npumMepa pagu, HakoH LITO YTBPAM fda ce
paguno o0 MCToM feny Morao ga "3agpxu” npecygy HajrnoBOSbHWU]Y 3a OKPUB/bEHOT
NN NpBY [OHETY Mpecyay, LWTO Haw 3aKoH He npegsuha. Cya je Haume y TakBoj
cUTyaumjy [AyXaH fa MOHOBM KOMMMeTaH MOCTynak W [OHece HOBY MNpecyay,
HeBe3aHO 3a paHuje [OHeTe OANYKe, Y3 orpaHuyerse npeasuheHo yn. 4. ct. 2. 3KI-a
[ia HOBa Of/lyKa He MOXKe OMTW Ha LUTETY OKPUB/bEHOr. Y CUTYyaumju Kaja 3a UCTO
aeno nmamo u ocyhyjyhy n ocnobahajyhy npecyay, HajnoBo/bHNje 3a OKPUB/LEHOT B
6uno pa ce ocnobahajyha npecyfa oCTaBM Ha CHa3W, WTO Hehe 6UTKM Cnyuyaj.
MocTynak ce HavMe MOHaB/ba W [OHOCK Ce HOBa MNpecyja Koja He Moxe 6uTu
HernoBO/bHMja 3a OKPMB/LEHOT Y OAHOCY Ha paHuje A0oHeTy ocyhyjyhy npecyay, anm
he cBakako 6MTU HENOBO/bHMja Yy OHOCY Ha paHuje AOHeTy ocnobahajyhy npecyay.
Kaga 3a ncTo geno npotusB UCTor fiMua Mmamo fse ocyhyjyhe npecyge, npecyaa
[lOHeTa y MOHOB/bEHOM MOCTYMKY HE MOXe OWTW Ha LUTETY OKPUB/bEHOr, LUTO
NPaKTUYHO 3HauM [a U3peyeHa CaHKLMja He MOXe BUTK TeXa 0f, CaHKLMje Koja My je
n3peyeHa "noBo/bHNjOM” Of paHuje JOHETUX Npecyaa.

Ca pgpyre ctaHe, 1 npasfate” HaBefeHe ofpefbe Hayenom yTephuBarba
MaTepujasiHe UCTMHE MOXE Ce [0BECTM Y MuTakwe umajyhv y BuAy fa Mnoctojame
BULLE Of/1yKa y MOrneay WCTOr KPMBUYHOI [efla He 3Ha4M HY)XKHO U Ja je y TUM
0fJlyKaMa YMHEHNYHO CTakbe MOrpewHo Wan HenoTnyHo ytepheHo. Mpumepa paau
aKo je imue 0cnoboheHo 3a paTHM 3/104MH jep HeMa KpUBUYHOT Aena (foKa3aHo je Aa
[e/10 Hje N3BPLLEHY 3a BPeMe paTHOr CTawa) a ocyfheHo je 3a yO1CTBO, He 3Hauun aa
CY UMHEeHULEe Yy HaBeAeHVMM MOCTynuMma MnorpewHo yTepheHe, OLHOCHO fa Huje
"yTBpheHa UcTuHa'. VIt je cnyyaj Uy cutyaumju fa je nmue Ha OCHOBY UCTOr
noHawara npumepa pagy ocyheHo M 3a MOKyLlaj youcTBa M 3a TELKY TeNlecHy
rnoBpesy, 3a 3/10ynoTpedy Cny>X6eHor nosioXaja 1 3a NprMare M1Ta, 3a y4ecTBOBaHEe
Y TYUM 1 HaHOLLEHE TELLKe TeNecHe MoBpeae, a HUCY NprMereHe oapeade o CcTuuajy.
Y HaBefeHUM cuTyauumjama je Hamme "yTBpheHa UCTUHA” Tj. Y CBUM C/ly4vajeBuma je
mMoryhe fa je UMHeHWYHO CTake MpaBWIHO YTBPHEHO Ma Cy y CKnagy ca TuM

[OHOLLEHe pas3nnuunTe ofyKe. [pyrum peunmma, YnkbeHnLa fa je UCTOM MLy BULLe

261



nyta CyheHo 3a UCTO [eno, He 3HauM Aa NoCTOje HEnpaBUIHOCTU Y YUHEHULIaMa
yTBPHEeHVM Y MPaBHOCHAXXHO OKOHYaHKM MOCTynuuma.

Kof oBor ocHoBa 3a MOHaB/bake MOCTYMKa Ce HauMe YONLITe U He pajun o
UMHEHUYHUM Tpelkama. JeAMHU "4nMkbeHUYHM acnekT apbutpupama’ cyga Koju
04/lydyje O 3axTeBy, Orfiega ce y TOMe WTO Tpeba Aa NpoUeHW ga v ce y
pas3nuUTUM OfIyKama pafu/io 0 "MCTOM feny” na ako Hahe Aa jecTe, AyXaH je fa
MOHOBM MOCTYyMakK, 6e3 06Mpa Ha TO LITO CYy MOXAa YMtbeHULIE Bune y NOTNYHOCTU
MCrnpaBHO yTBpheHe Y paHuje OKOHYaHUM MOoCTymnLuMMma.

3 Tor pasnora HaBefeHy MoBpesy M He 61 Tpebano cBpcTaBaThl y OCHOB 3a
MOHaB/batbe MOCTYMNKA, Kako je To yumweHo 3KI1 Beh 6M OHa mpe npeacrtas/bana
OCHOB 3a y/narawe 3axTeBa 3a 3aLTUTY 3aKOHUTOCTU. CaMUM TUM LUTO je HEKOM finLy
BULLIE NyTa CcyheHo 3a UCTO Aeno, Aowwo je Ao nospede un. 4 c1. 1 3KI1, 6e3 063unpa
Ha (He)NpaBUIHOCTW YMHEHWYHMX YTBpPhewa Yy MPaBHOCHAXXHO OKOHYaHUM
noctynumma. 3abpaHa ABOCTpyKor cyhewa npeasuheHa je n un. 34 c1. 4 Yctasa PC,
na HeHa nospeaa NpPefCcTaB/ba M OCHOB 3a 3alUTUTY Mpasa Npef YCTaBHUM CYAOM.
HaBefeHa noBpefa npeacTas/ba M OCHOB 3a NofHoLWeRe npeacTtaske EC/bI, 6yayhu
Aa npeAcTtas/ba nospedy 4. 4 Mpotokona VIl EBporicke KOHBEHUMje, Te caMUM TUM
npescTas/ba N OCHOB 3a ynarake 3axTeBa 3a 3alTUTY 3aKOHUTOCTH, Mo un. 485 cT. 1
Tauka 3 3KI1/2011, anm nopg ycnosom fa je nospefa Beh yTBpheHa 04/1yKOM
YctaHor cyaa nnvm ECJbI.

MpakTMYHO MocMaTpaHo MCTa MOBPesa je Ha Taj HauvH npeaBuieHa y OKBuUpy
[iBa BaHpe[Ha npaBHa /ieka 1 0cTaB/ba 0CyheHOM ABe MOryhHOCTU- Un fa nojHece
3axTeB 3a NOHaB/barbe MOCTYMKa WM [a NoAHece Xanby YCTBaHOM cyfy, OLHOCHO
npeactasky ECJ/bI, Te ga y cnyyajy AOHOLUeHa O4/1yKe Y HeroBy KOPUCT nogHece
3axTeB 3a 3alTUTY 3aKOHUTOCTU. Moryhe je 3aMucIMTK fa NPBOCTENEHU CyA ofbaum
nnn oabuje 3axTeB 3a MOHaB/batbe MNOCTYNKa, a fda YctaBHu cyg wnu ECJ/bI
KOHCTaTyje nospeay Havena ne bisin idem te ga BKC cxofHO TOMe yCBOjuM 3axTeB 3a
3alWTUTY 3aKOHUTOCTY, LUTO Y KPajiby PYKY MOHOBO [LOBOAW A0 KOHTPaLUKTOPHUX
of/yka. Kako 6u ce npefynpeavne HaBefeHe HeJIOrMUYHOCTM, LeIMCXOLHUje peLLere

6v 6uno aa ce nospeda Havena ne bisin idem oAHOCHO YMHEHULA [a je UCTOM LY
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BWe MNyTa cyfjeHO 3a UCTO Aeno "ucrpaB/ba’ MCK/bYYMBO 3aXTEBOM 3a 3alUTUTY
3aKOHWUTOCTMW.

OBaKB/M peLLereM 13berne 6u ce 1N NpakTUYHe HeLOymuLe Yy nornegy Tora
Koju cynd oasiydyje O MOHaB/baky nocTynka. Mo Baxkehem pewewy (4n. 474) o
3axTeBY 3a MOHaB/bakbe KPMBUYHOT MOCTYMKa oanydyje sehe (4n. 21. cT. 4.) cyfa Koju
je y paHujem MOCTYrMKy CyaMo y MpPBOM CTeneHy, MehyTum, y cny4ajy oBe noBpefe
(uctom nnuy je BuLe nyTa cyheHo 3a UCTO Aeno) BULLE CyaoBa je 1 Cyauno y nNpsom
CTeneHy, na ce JIOrMYHO MOCTaB/ba MUTarbe KOjU je 0 TUX CyAoBa Haj/iexaH fa
0A/lyyyje O 3axTeBy 3a MOHaB/bake MOCTYNKa. 3a pasnuKy 0f Tora, O 3axTeBy 3a
3alITUTY 3aKOHUTOCTK yBeK oanyyyje BKC, a noBpeda 0 Kojoj je pey 1 npoueHa aa
N ce paguno o "ucTom geny” 6una 6u KoMnaTnbunHMja HaaneXXHoOCTUMa OBOr Cya,

6yayhu na 6u npeactabana KOPUCHE CMEPHULLE 1 3a Byayhy npakcy.

3.1.1.5. MoHaBmbatbe NOCTYMNKA 13 pasnora WTo je je BuLle nnua ocyheHo 3a Aeno Koje
j€ MOrN0 YUMHNTY CaMO je[HO NNLLE MW HEKA Off X

Y OKBMpPY MCTOr OCHOBA 3a MOHaB/bake NOCTYMKa (4n. 473 cT. 1 Tau. 4) nopeg,
YMkbEHMLE [a je UCTOM NnLY BULLIE MyTa CyheHo 3a UCTO Aeno, npeasuheHa je n gpyra
mMoryhHoCT- Aa je BuLle nmua ocyheHo 3a [eno Koje je MOrio YYMHUTK camo jeflHO
nnue WA Heka of huX. [OK rope HaeefeHa noBpeaa 3abpaHe "ABOCTPYKe
YIPOXXEHOCTW" NpeACTaB/ba MPETEXHO MPaBHN OCHOB 3a MOHaB/batkbe MOCTYMKa, 0BLe
Ce NCK/bYUMBO pagu O YMEHWYHUM HenpaBuIHOCTMMA. AKO je BULLIE MLa ocyheHo
3a [eN10 KOoje je MOrno M3BPLUMTK CaMO jeHO NLe WM HeKa Of HUX 3Haun ga je
UMHEHNYHO CTakbe MOrpewwHo WM HenoTnyHO yTBpHeHO, C 063MpPOM Aa Cy [OHeTe
KOHTPaAMKTOPHE Npecyae y nornegy UCTOr XXUBOTHOT forahaja, OAHOCHO fa Cy Heka
0Z, 1Lia HEOCHOBaHO ocyheHa. ™’

OBaj pa3for 3a NnoHas/bakbe NOCTYNKa 6V Npumepa pagu rnoctojao ako je y
npecyau npoTue nvua A HaBefleHO fa je 0Baj HaHeO CMPTOHOCHY nospegy nvyy Li,
[0K je y npecyan npotms nuua b HaBeaeHo fa je werosa padha 6una HernocpeaaH
Y3pOK CMpTVM fivua Ll ako je y mpecygu HasefeHO fga je fvue A Kpusal 3a

caobpahajHy He3rofy y KO0jOj je HeKO /inue 13ryomno >X1BoT, a Y npecyan npotvs

*" Tako n: B. hyphuh /2006/: 181.
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nnua b ucTakHyTo Aa je A0 yheca AOWNO ycnef werose HerpunaroheHe 6p3nHe, ako
je ByLle fiMua ornawieHo KpUBUM Kao HemnocpefaH HapAbofasal, 3a BpLUeHe paTHor
3/104MHa U T. cn. Pey je fakne 0 KOHTPaAMKTOPHUM Of/lyKama Kojuma ce [OBOAM Y
CYMHY WCMNPaBHOCT YMHEHUYHOI CTaka Koje je Y wuma yTBpheHOo, O4HOCHO
Hecnarawe Mopa 6UTK Yy YMHbeHMULIaMa, TaKo [a Ce OHO LITO ce YTBphyje paHujum
npecyaama uckbydyje.>® Mmajyhu y Bugy fa ce noBpeda 3acHMBA Ha OCYAM BULLE
Nnua 3a UCTO feno, 0BAe ce Mopa pagmTn 0 NpaBHOCHaXXHUM ocyhyjyhum npecygama
NpoTUB ABa 1Unn BuLwe nnua. Moxe ce paguTu 0 jefHOj NPecyamn KOjoM je BuLle LA
ocyheHo 3a pagwy KOjy je MOrno M3BPLUMTA CamoO jeflHO Of WX, UM O BULLE
npecyga ako Cy y nornegy ucTor gena BofeHM OABOjeHM MOCTYMuUM NPOTWB BuULUE
nnya, na je LOHETO BULLIE KOHTPaAUKTOPHNX Mpecyaa.

Y Teopuju ce Harnallasa Aa ce NOCTyMak NMoHaB/ba CaMO MO OHOj Npecyau
Koja je HenpaBw/Ha, Te Aa Ce He Mopajy MOHULITUTY CBe NPOTMBPeUHe npecyae, > Ho
Hamehe ce nuTare Kako 3HaTh Koja je Off HaBefleHUX Nnpecya Hernpasu/Ha ako ce CBe
KOHTPaAMKTOPHe Mpecyae NPeTX0AHO He ucnutajy? AKO je ped O jefHO] Npecyam
KOjOM je BuLLE Nnua ocyheHo 3a Aeno Koje je MOro U3BPLUMTU CaMO jefiHO Of HMX,
OBa rnospeaa 6v Mo norvumn CTBapu Hasiarana ykugare Takee npecyae y geny y Kome
MOCTOje KOHTPaANKTOPHOCTM U MOHOBHO Cyfere CBUM OHUM N1LMMa Koja cy ocyheHa
3a CMOpHO feno.

AKO je pey 0 BuMLIE KOHTPAAMKTOPHUX Mpecyada, NocTynak ce rnoHas/ba y norniesy
NMua Koje je TPaKuio MOHaB/bakbe, HO MOCTaB/ba Ce MUTawe LWTa je ca ApYyrum
NMUMMa Koja HUCY Tpaxkuna MoHaB/bake a MocebHMM npecydaMa Yy Moce6HOM
MOCTYMKY cy ocyheHa 3a TO UCTO [eN0 Koje je MO0 M3BPLUMTL camMo jefHO L.
Mpumepa pagn, nuue A, MOTMBMCAHO M3pMLAHEM OnaXke KasHe, ca TY>KMOLEM
3aK/by4u CNopasyM KOjUM Mpu3Ha fa je KPUTUYHOM MPUIMKOM TOKOM Ty4e [0 Koje je

[OLLNO HAKOH (hyabascKe yTakMULE HaHeno TellKy TenecHy MoBpedy oOLiTeheHOM

8T, Bacubesuh u M. Mpy6ay /2005/:722. I M. LLKynuh ucTuye f1a ce 0Bag paav O Cy/CKO]j 3a6/y/am
3aCHOBaHOj Ha ofpefheHM MorpeLLHUM YnkbeHntama. M. Lkynuh /2007/: 1262,

519 "MocTynak ce NoHaB/ba No OHOj NPeCyAu Koja je HempaBW/Ha, Tj. He MOPajy Ce MOHWLLTUTM CBe
NPOTUBPEYHe Npecyfe, jep HeKa of HhUX MoXe 6T (U NO Npasuy jecTe) NpaBuIHA U NULE MO HOj
ocyheHo Hehe TpauTu noHasbare.” T. Bacumesuh n M. 'py6ay /2005/: 722. "MocTynak ce NoHae/ba
3a npecygy Koja je HenoBOsbHA 3a NOAHOCKOLA 3aXTeBa, OAHOCHO JIMLE Y YMjy Ce KOPUCT MOHaB/bake
noctynka Tpaxu”. I. T. nuh n apyru /2012/: 943.
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Koja je foBena [0 HeroBor TpajHoOr uHBanmauTeTa. HakoH nap roguHa nokpeHe ce
nocTynak npotvMe nuua b Koje je Takohe y4eCTBOBa/I0 Yy TOj Tyunm ann je 6uno y
OeKCTBY W YCTaHOBM Ce fa je KpUTM4YHa nospefa owTeheHOM HaHeTa HeroBoM
pagwom 1 nuue b 6yae Takohe ocyheHO 3a HaHOLUeHe OHE WCTe TeluKe TenecHe
noBpege y nornegy Koje Beh NocToju NnpaBHOCHaXKHa npecyfa NpoTve nnua A. Jiuue
b HakoH TOra nofgHece 3axTeB 3a MOHaB/bakbe KPUBUYHOI MOCTYMNKa HO Hamehe ce
nuTawe CyAabuHe MpPaBHOCHaXHe Mpecyfe NPOTUB fmMua A [OHETe Ha OCHOBY
criopasymMa 0 npu3Haky KpuBULE? Y TOM Clyyajy, AY>KHOCT je cyfa Aa TakBo NnLe
06aBecT 0 MOCTOjary pas/fiora 3a NoHaB/bake MOCTYMNKa, Kako 6u My ce omoryhuno
[ia 3aXTeB NOAHece.

Mo un. 474 ct. 3 3KI1-a ako cya Koju 61u 610 HagnexaH 3a Of/lyvnBake 0
MOHaB/batby KPUBMYHOI MOCTYMKa Ca3Ha fAa MNOCTOjU pas3fior 3a MOHaB/bakbe
KPVMBMYHOI MOCTYMNKa, obaBecTuhe O TOMe ocyheHor, OLHOCHO /MUe Koje je
oBnawheHo fa y Kopuct ocyheHor nogHece 3axTeB. [MO4HOLLEHE 3aXTeBa 0f, CTpaHe
oBralwheHor nuua je gakne Heonxo4aH NPOoLEeCcHW npeaycnos fa faohe 4o NoHaB/bakba
MOCTYrKa Nno 0BOM OCHOBY. JeAMHO Y CUTYyaLMju ako ce pagm O CaONTY)KeHUMa, CY/
MMa MOryhHOCT fa noctynak MoHOBW MO COMCTBEHO] MHWULMjaTUBA U MUMO TakKBor

3axTeBa, Ha OCHOBY un. 477 cT. 3 3KI-a.

3.1.1.6. [MoHaB/bare NOCTYNKa y ciy4yajy ocyfe 3a Npoay>KeHo KPUBMYHO Aeno
W Apyra fena Koja rno 3akoHy o6yxsaTajy BULLIE UCTOBPCHUX UM PA3HOBPCHUX Pafby

Pa3fnor 3a noHae/bakbe MOCTYMKA je ako ce y "Cnyyajy ocyae 3a MpOoAy>XXeHo
KPVMBMYHO AeN0 WM 3a [4pYyro KpPMBWYHO [efi0 Koje Mo 3aKoHy ob6yxsarta BuLle
MCTOBPCHUX WM BULLE PA3HOBPCHMX pafkbh U3HECY HOBE UMHEHULE WM MOLHECY
HOBM [OKa3n KOju yKa3yjy Aa OcyheHM Huje yumHMO paawy Koja je obyxsaheHa
[ie/IOM 13 0CY/le, a NOCTOjaHe OBUX YMHbeHMLA B1 0BENI0 A0 NPUMEHe 61aXer 3aKoHa
nnn 6u BMTHO yTULLAN0 Ha ofMepaBare KasHe” (Un. 474 c1. 1 tay. 5 3KIM).

Mpoay>eHO KPUBUYHO fAeno AedmHUCAHO je ynaHoM 61 K3 mn npeactas/ba
3anpaBo BULLE UCTOBPCHUX KPUBMYHMX [efa 3a Koja Ce 3axTeBa fAa Cy Y4YukeHa y
BPEMEHCKO] MOBE3aHOCTM; fa CYy YuMkeHa Of CTpaHe WCTOr y4yumHuoua M jaa

npefcTas/bajy LenvMHy 360r nocTojarka HajMarbe Age of cnefehux, antepHaTMBHO
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npeaBuheHnX OKOMHOCTW: UCTOBETHOCT owTeheHOr; MUCTOBPCHOCT MpeameTa [ena;
Kopuwherwe WCTe cuTyaumje WM WUCTOr TpajHOr OAHOCA; jeAMHCTBO MecTa Wau
MpoCTOpa W3BpLLEHA AeNa UMW jeAyHCTBO yMULWbaja YunHuoua.”® Tako, npumepa
pagu, "Kafla OKpUB/bEHW MOCpPeAyje Yy BpLUewy NpoCcTUTyuuje ABa /vua, y UCTOM
BPEMEHCKOM MepUoAy, Ha UCTU HauyMH 1 KopucTehu ncte Npununke, Taga YMHM je gHO
KPWUBMYHO 1eN0 NOCpe/oBatba Y BPLLEHY NPOCTUTYLMje Y NPOAYKEHOM Tpajarby”’; >2
"[1Ba BPEMEHCKM NOBe3aHa KpMBMYHA [eNa NpeBape Koja npeactas/bajy LenvHy 360r
MOCTOjaka WCTOBETHOCTW OLWITEheHOr W jeAUHCTBEHOr YMULL/baja YYMHMOLA 4YMHE
JeJHO MPOAY>XEHO KPMBMYHO [eN0 Koje Ce MNpaBHO KBaM(MKyje npema 36upy
nojeAuHaYHNX M3HOCA MpUbaB/beHe MPOTMBMPAaBHE WMOBMHCKE KOpUCTU.®% Y
HaBeleHNM Cny4yajeBrMa ce He y3uma Ja je OKPUB/bEHWN YYMHNO HEKOIMKO MOCEBHMX
KpMBUYHUX Aena Beh Aa je YYMHMO jeHO KPUBUYHO [eNn0 Y NPOAYXXEHOM Tpajamby,
LUTO je CBaKako 0Of yTuuaja Ha OAMepaBare KasHe, MaKo Ce He MOXe paguTu o
(hakynTaTMBHOM OCHOBY 3a H€HO MooLuTpasawe, 6yayhn fa Haw KprBMYHK 3aKOHUK
He CagpXXu HWjedaH OCHOB 3a NOOLLTPaBake KasHe.

[AnckyTabunHoO je WTa noTnaga nof KOHCTPYKUMjY "Apyror KpMBMYHON Aena
KOje Mo 3aKOHy 00yxBaTa BuLle MCTOBPCHUX WM BULLE PasHOBPCHUX pagmwu’? M.
Mpybuwa cmaTpa ga 6u osfe Aowna y 063up nopes NPoAyXXeHWX camo KOJIeKTMBa
KpMBUYHa [iena, a ia Ce CNI0KeHa KpUBMYHA Aena U fena U3BpLueHa y peasiHoM Uan
naeanHoOM CTuUajy He MOry nogsecTtu nog oBaj nojam. OBaj CTaB aprymeHTtyje Tume
Aa 61 HOBe YMHEHMLIE NN [OKA3WN KOjU YKa3yjy [a OKPUB/bEHW HUje N3BPLUNO HEKO
0f, fena 3a Koje je ocyheH AoBene [0 M3MeHa Yy NpaBHOj KBamMuKaumjv gena Te ga
OV MNOHaB/batbe MOCTYMKa Tpedano TPaXWUTU MO Taykum 3. OAHOCHO Ycfiefd HOBMX
YMHEHMLIA MW JOKa3a KOjU MOTY 3 10BeAY 0 NpUMeHe 6axer 3akoHa.>>

CNoXeHO KPUBUYHO AeN0 OAHOCHO feno Koje Mo 3aKOoHy obyxBaTra BuLle
MCTOBPCHUX WM BUMLUE Pa3HOBPCHUX pajrW je 3aKOHCKa KOHCTPyKuMja [0 Koje

[onasn CcnajakemM [Ba WX BULIe KPUBUYHUX [ena 3a KOje 3aKOH nponucyje

%20 O npoayeHOM KpuBMUUHOM Aeny: 3. CTojaHoBuh /2006/: KomeHTap KpuBNUHOT 3aKOHWKa,
Cnyx6eHu "nacHuk, beorpag, 229-237.

%21 CeHTeHLa 13 npecyfe BpxoBHor KacaumoHor cyaa K33 22/11 of 13.04.2011. roguHe.

°22 Mpecypna BpxosHor cyaa Cpéuje, Kx. 1 2599/06 oz 05.03.2007.

%2 M. py6uLua /1980/: 251.
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jenmHcTBeHY KasHy.*** Mpumepa pagn, KPYBMYHO Aen0 pa3BojHULLTBA CacToju ce U3
Kpahe v NpuHyae, KPUBMYHO [0 OTMULE CacToju Ce U3 U3HYyLe U NPOTMBNpPaBHOr
nvwera cnoboge, KpUBMYHA fena KBaIMgUKoBaHa TEXOM MOCNeaULOM Mo npasusy
Ce cacToje M3 Ba KpuBMYHa fena v T. cf. Tako, ako 61 HOBY [0Ka3n yKasnsBan fa
Kpaha Huje u3BpLUEHA Y3 MNPUMeEHy cufe, pa3bojHULITBO 3a Koje je nuue
MPaBHOCHaXXHO ocyheHo 61 y NMOHOB/LEHOM MOCTYIMKY Tpebasio NpekBaIMMrKoBaTh y
Kpahy. CyrnpoTHO TOMe, MOCTOjV MULL/bEHE Aa Ce OBAE MOXE PafuTi O NPOAY>KEHOM
W CNOXEHOM KPUBMYHOM fJeny Koje MO 3aKOHY cafpXXu obenexja Bulle ApYrux
CaMOCTa/THUX KPUBMYHUX fena.>

Kop pelsaBata OBe auneme Tpeba umatn y Buay fa je M. pybuiia rope
HaBefleHu CTaB 3acTynao numajyhu y sugy 3KI n3 1976 roguHe, Koju je npefsuhao ga
HOBE YMHEHULIE UM JOKas3n Tpeba Aa yKasyjy Aa OKPUB/LEHW HUje YUYMHUO pagry
Koja je obyxBaheHa [efniomM M3 oCyfe, a MoCTOojakbe OBMX UYMtbeHMUA 6K "6Kno of
OUTHOr yTuuaja Ha ofMepaBare KasHe” (4n. 404 ct. 1 Tay. 6 3KI1/1976). CxoaHo
TOMe, pPa3yM/bMBO je 3alTO je cmaTpao Aa 6w ce, ako gohe [0 M3MeHa y MpaBHOj
KBanmMurKalmnju, paauno o rnoHae/baky MOCTYMNKa MO APYroM OcHOBY, 6yayhu aa je
Tafawmwn 3Kl oHemoryhasao fia ce 4efo y NMOHOB/bEHOM MOCTYNKY NPeKBanmKyje
ako Ce MOHaB/bake A03BOMM MO OBOM OCHOBY. 3a pasnuky of Ttora, 3KI1/2001 u
3KIM/2011 nopen "6UTHOr yTuUuaja Ha OAMEpPaBaHe Ka3He" Kao MPOLIECHU MCXoA
npegsuha n MoryhHoCT fia HOBe YMHEHMLE U A0KA3W A0BedY W 40 "NpuMeHe bnaxer
3aKoHa", WTO omMoryhasa fa ce MoHaB/barwe MOCTYMNKa TPaXKW U Y Cnyyajy ocyge 3a
C/TIOXXEHO KpVBMYHO Aeno. ViMajyhu To y BUAY, NMOHaB/bakbe N0 OBOM OCHOBY MOXe Ce
TPXWUTU Kako y Ciy4ajy NpoAy>XeHOr Tako U Y C/iyyajy CNOXEHOr KPpUBMYHOT fena
WKW Apyror Aena Koje no 3aKoHy 06yXBaTa BULLIE padHbu.

3a MoHaB/bawe MOCTYMKa MO OBOM OCHOBY 3axTeBa Ce KyMYy/aTMBHO
NCNyHere [Ba YC/oBa: a) fa Ce U3HECY HOBe YMHEHWLE WAV NOAHECY HOBU [0Ka3n
KOju yKa3yjy fa ocyfheHn Huje yumHno pafry 06yxsaheHy feniom u3 ocyge; u 6) aa
TO MOXe fJa foBefe A0 ogpeheHor NpouecHor Uckoga- nprMeHe 6iaxker 3akoHa Unu

Apyrauvjer ogmepaBarba KasHe.

%24 3 CrojaHoswuh /2006/: 223.
2 [ 1. Vinuh v gpyrv /2012/: 943-944.
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Mog npumeHOM Gnaxker 3akoHa W oBfe Tpeba nogpasymeBaTn [Lpyrauyuvjy
(6naxy) keanugukaunjy gena - npuMepa pagy U3Hecy ce AoKasn Koju ykasyjy ga
Kpaha Huje m3BpLleHa y3 NpuHydy (pa3bojHMLITBO TUMe fAobuja KBaugukauujy
Telwke Kpahe), fa je KPMBMYHO AeN0 TProBWHe J/byAMMa W3BPLUEHO Y3 MpUCTaHak
XpTBe (pasm ce fakie 0 NOCPefoBamy Y BPLLEHY MPOCTUTYLMjE) U T. CI.

[lo npumeHe 6naxer 3aKoHa Mo npaswy [0Nasn HaKOH NOrpeLLHe ocyne 3a
C/IOXXEHO KPUBUYHO [e/10, aKO Ce M3HECY HOBe UMHEHULE M [0Ka3n KOju yKasyjy Aa
OKPVB/LEHWN HMjE YYMHMO HEKO 0f Aena 06yxBaheHO HeroBOM KOHCTPYKLWjOM, AOK
KOA, MPOAY>KEHOI KPUBMYHOT fiefia 0Ba OKOJTHOCT HeMa Heku Behu 3Hauaj, byayhu aa
M30CTaB/batbe jeAHOr [efla W3  HEeroBe KOHCTPYKUMje He Meka HEeroBy
KBa/IM(hmKaumjy.

LLITa je og "6UTHOT yTMUAja Ha OAMePaBake KasHe” je hakKTUYKO NuTake Koje
npouewyje cya. AKo 61 ce npumepa pagv YCTaHOBW/IO [a OKPUB/bEHM, OCyheH 3a
KPMBMYHO [eno u3 un. 246 c1. 1 K3 y npoayxeHOM Tpajawby, Huje npojasao
mapuxyaHy 11.02.2012. wucnpeg | Georpagkce ruMHasuje jep  HaKOH
MPaBHOCHAXXHOCTW MNpecyfe A0CTaBM MOTBPAY fAa je Tor fjaHa 6uo y 60nHMUM, a
OrflalleH je KpMBMM W 3a Ty pajwy, MOCTynaK Ce He mMopa MoHoBUTKM Gyayhmn fa
HaBeZeHa Y/HbeHnLa He Mopa BUTHO YTULIATU Ha U3PEYEHY KasHy.

MpumeHa Gnaxker 3akoHa OAHOCHO Gnaka KBanMuKkauuja gena je yBek of
yTuLaja Ha ogMepaBarbe KasHe, anv KoL NPOAY>KEHOT KPUBUYHOT fiefia Nno npasusy He
[0Na3n 40 NPOMEHe Y HeroBoj KBaJM(MKaunju ako ce yCTaHOBM fa ocyheHu Huje
YUMHMO HEKY Of paftbu 3a Kojy je ocyheH. CTora ce u HaBoAM fa ybnaxaBare KasHe
6e3 NnpomeHa y NMpaBHOj KBanMMKalmnju fena 4o Kora [onia3n y 0BOM Cryyajy BULLIE

npeAcTaB/ba BaHPEAHO Y6naKaBatbe Ka3He Hero NMoHaB/batbe NocTynka. 2

MehyTum,
3a pasfiMKy Of BaHpef4HOr Yyb6nakaBarwa Ka3He OBAe Ce He pagy HW O KakKBUM

HaKHaZIHO OTKPVBEHMM OflakLaBajyhmM OKOMHOCTMMa Beh O rpellkama y yTBpheHOM

520 T Bacubesuh u M. "pybay cmaTpajy Aa ce oBa oapesba He cnaxe ca MPaBHOM MPUPOAOM
MOHaB/bakba MOCTyNKa "jep oMmoryhasa fa ce 1 6e3 NpoMeHe npasHe KBaNU(MKaLje NPaBHOCHaXXHO
npecyheHor cyyaja M3MeHW 04/1yKa O Ka3HW, LUTO je BULLE BaHPeAHO Y61axaBare KasHe Hero
noHaB/bare noctynka.” T. Bacubesuh n M. py6ay /2005/: 723. U1 B. Typhuh cmaTpa fa oBaj 0CHOB
BYLLIE IMYK HA OCHOB 32 BaHPeAHO ybnaxaBarbe KasHe Hero 3a NMoHaB/bakbe NocTynka. B. hyphuh
12006/: 182.
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UMHEHNYHOM CTaky KOje Cy yTuuane Ha n3peyeHy KasHy. [a bu ce kasHa yonaxuna,
HEOMXOAHO je MPeTXOLHO YTBPAWUTU A je CyA MOTpellHo YTBPAMO YMHEHULE U HA
OCHOBY TOra OKpVB/LEHOT OrN1acuo KPMBMM 1 3a eN10 KOje 0Baj H1je YYMHHMO.

Kog oBor passnora 3a noHae/batbe NocTynka moryhe je 3aMUcinT U CynpoTHY
cUTyaumjy - fa ce HakKHaZHO OTKPUjy HOBE YMHEHULIE U HOBY JOKAa3N KOju YKasyjy fa
je OKPUB/LEHW YUMHMO jOLI HeKy pafky Koja Huje obyxBaheHa [enoM M3 ocyfae 3a
MPOAY>KEHO WM C/IOXKEHO KPUBMYHO fEeN0. Y TOM C/y4ajy NMOHaB/bakbe NMOCTynKa He
6v 61no [03BO/LEHO OyAyhX Aa 61 TaKBO NMOHAaB/baE ULLINO Ha LUTETY OKPUB/LEHOT.
MpvMepa pafyn, ako je OKPWB/bEHM MPABHOCHAXXHO OCYheH 3a nocpefoBare Yy
BpLLEHY MPOCTUTYLMje, a HAKHAAHO Ce OTKPUje UnkbeHnua aa Huje 6uio npucraHka
XPTBe Te Aa Ce Y KOHKPETHOM C/ydajy paguio O TProBUHW JbyauMMa, NMOHaB/bakbe
MocTyrnka v Bofere HOBOI MOCTYrMKa 3a KPMBUYHO [e/10 TProBUHe JbyauMa He 6u
6vno moryhe jep 61 610 Ha LUTETY OKPUB/LEHOT .

[pyrauvja je cuTyaumja ako HakHagHO OTKpMBEHa pafra cama Mno cebwu
npeacras/ba HOBO KPUBWMYHO feno. MprmMepa pagu, y nornesy OKPUB/LEHOT KOjU je
MPaBHOCHA&XXHO OCyheH 3a KPUBMYHO [eN0 NPOTUBMPABHOI fiMLIeHka C€noboge,
HaKHaHO ce OTKPWUjy HOBe YMHbeHNULIE M [OKa3N KOjU yKasyjy Aa je nviere cnoboge
M3BPLLEHO Ca HaMepoM [a ce of owwTeheHor U3Hyan ofpefleHn HOBYaHW MU3HOC, LUTO
[leny faje HOBY MpaBHY KBanuukauujy. ¥ TOM Cnyyajy NoOHaB/bate KPUBUYHOT
MocTyrnka n Boferwe HOBOI NMOCTYMNKa 3a KPUBMYHO [e/10 OTMULE He 61 6uno moryhe,
jep 6y TakBO MOHaB/bakbe OW/0 Ha LUTETY OKPUB/LEHOT, a/IN Ce MOCTaB/ba MUTame fa
nn je moryhe Bohewe HOBOI KPUBMYHOT MOCTYMKa 328 KPUBUYHO /0 U3HYyLe A0 Koje
je aowno NpuanMkom nuera cnoboge? Hauveno ne bis in idem 3abpatbyje NOHOBHO
cyhemne 3a feno y norneay Kora je noctynak Beh npaBHOCHaXXHO 06YCTaB/bEH UMK je
[OHeTa MpaBHOCHaXKHA Npecyfa ann y HaBefjeHOM NPUMepy 3a U3HYAY Huje yorLiTe
cyheHo jep y Bpeme cyhewa 3a NPOTUBMPaABHO NMLLEHE CN060Ae HMje Buna nosHarta
YMkbeHMLA [a je Nnere ¢noboe M3BPLLEHO Y HaMepu nprbas/bakba NPOTUBMPaBHE
VIMOBMHCKE KOPUCTMW.

OBakBe cuTyauuje Moryhe je 3aMucIMTK MOCeBHO Yy cnyyajy ocyaa 3a
MPOAY>KEHO KPWMBWUYHO [ef0, Kaja Ce HakHafHO OTKpWje HeKO [efo Koje ynasu y

HeroB cacTaB, a HuWje 06yxBaheHO MNpPaBHOCHaXXHOM NpecyaoM. PaHuja npakca
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CTajana je Ha CTaHOBMLUTY Aa 61 TakBe ONTYXHULe Tpebano oabujatu jep ce pagn o
npecyheHoj cTBapu, a U y TeOpuju je HarnawaBaHO Aa je HOBO Cyhewe Ha LUTeTy
jaBHOI MHTepeca UCK/by4YeHO, jep 3aKOHMK y3MMa Aa ce y TOM Cydajy pagu O jeaHOM
[ieNy Koje je MpaBHOCHaXHO npecyheHo.®?’ MehyTum, cTynawem Ha cHary KpusuuHor
3akoHMKka of 01.01.2006. cutyaumja ce Mewa, 6yayhm pa je K3-om u3puumTo
npeaBveHO a KPUBUYHO [efl0 Koje Huje 06yxBaheHO MPOAYXXeHUM KPUBUYHWUM
[EeNOM Y MPaBHOCHAXXHOj CYACKOj npecyan, Beh 6yge OTKPMBEHO HaKHafHO,
npeacras/ba MOCe6HO KPUBMYHO Aeno, OAHOCHO YnasW y cactaB nocebHor
npogyXXeHor KpuveuMyHOr fena (4n. 61 ctaB 6 K3). OBakBO peLlere CYMNpoTHO je
npakcy EBporckor cyfa npasfe Koju nonasu of Tora Aa ce Koj MpoueHe fa v ce
pagv 0 NAEHTUTETY fena y3uMmajy y 0631p 1 pagHe Koje Cy HepacKuAMBO NoBe3aHe ca
pagramMa 3a Koje je OKpuB/beHN Beh ocyheH, 0 yemMy je 61Mno peum Kog Havena ne bis
inidem>*®

Ha oBom mecTy Tpeba HarfiacuMTtu fa U3 3aKOHCKMX peLlerba Npovsunasy jay
CNyyajy HaKHaJHOr OTKpMBaHa HEKOr Aena Koje ynasu y KOHCTPYKLUUjY NPOLYXXeHOor
KPMBUYHOI [Jena NoHaB/bake MOCTYNKa Huje moryhe Kako 6M ce npaBHOCHaXHA
npecyga "npowmpuna”’ 1 HOBOOTKPMBEHUM [eN0M, anu je 3aTo Moryhe Boferwe HOBOr
KPMBUYHOT MOCTYMNKa 3a TO HOBOOTKPWMBEHO KPUBMYHO feno. OBaKBO peLlere je Ha
LUTETY OKpUB/bEHOT, 6yayhn fa oH (hakTu4ky 6usa ABanyT ocyhMBaH M KaXKtaBaH 3a
KpvBUYHa Aena nu3mMely Kojux rnocToju "HepacKuimBa NoBe3aHOCT” jep CYy M3BPLUEHA
MCTOM NPUIMKOM WU Yy ofpeheHOM BPEMEHCKOM WHTepBasly. 3a OKPUB/LEHOI 6K
[aKsie [afeKo noBosbHUje peLuerbe 6uio a ce y Ciy4ajy HakHagHOr OTKpUBaka fena
KOje ynasu y cacTaB MpOAY>KEHOr KPWBWMYHOT [efia MOCTynak NMOHOBY "Ha HeroBy
LUTETY" Y3 eBeHTya/IHO noBehawe Ka3He, Hero fa My ce 3a HOBOOTKPUBEHO [€eN0
MOHOBO CyAM M U3pMYe HOBa CaHKLMja. Y TOM cMucny 6u, a noce6Ho umajyhu y suay
NPOMeHY Aocajalle npakce HakoH foHowewa K3 mn3 2006. rognHe y cknagy ca
0fpenbom Koja octaB/ba MOryhHOCT HakHafgHOr cyfera 3a [ieN10 Koje ynasmn y cactas

NPOAYXEHOT KPUBWMYHOT [eNa, KA OBOF Pa3fiora 3a MoHaB/batbe MOCTYMNKa Tpebdano

21T Bacurbesuh n M. Mpy6ay /2005/; 723.
28 Buau Ha cTp. 223-239.
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HanpaBUTN 3aKOHCKU M3Y3€TaK Of MpaBuna fa Ce NpPaBHOCHaXKHa npecya HEe MOXXe

N3MEHUTWN Ha LUTETY OKPUB/LEHOT.

3.1.1.7. Y6na>kaBare KpMBUYHE CaHKUMje YCNeL HOBUX YMkbeHMUA U
OKO/IHOCTMU

PaHuWju 3aKOHULUM O KpuBmnYHOM nocTynky (3KI/1956, 3KIM/1976, 3KIM/2001,
3KTI1/2006) npegsuhany cy BaHpe4HO Yyb6raxaBare Ka3He Kao nocebaH BaHpeHW
npaBHW ek ann je nameHama u gonyHama 3Kr1/2001 ns 2009 roguHe 0BO NpaBHO
CPeAcTBO "MPUNOjeHO” HemnpaBoM MOHaB/baky KPUBMYHOT nocTynka. Mo un. 405 cT. 1
Tau. 4 3Kr1/2001 go npevHadewa npecyae v 6e3 noHas/baka NOCTYNKa MoXe Aohu
aK0 Ce HaKOH MPaBHOCHAXXHOCTW MpPecy/e NnojaBe 0KO/IHOCTM KOjUX HUje 61no Kaga ce
n3puuaia npecyga UM Cyf 3a WX HUje 3Ha0 Mako Ccy nocTojasie, a OHe Ou
ounrnefHo fosene Jo 6naxe ocyge. MpakTuyHe nocneguue oBe U3MeHe ornegane cy
Ce y TOMe LUTO je OAJlyuMBarbe O BaHPeAHOM YOnaxaBakby KaszHe MpeLio ca
BpX0oBHOT Ccyfa Ha CyZ KOju je Of/1y4MBao Yy NpBOM CTENeHY.

HaBefeHa M3MeHa je KpUTUKOBaHa Kao HeLenncxXofHa, HellorMyHa u WTeTHa
no wuHTepece ocyheHor, 6yayhun Aa npBOCTENeHM cyd TUMe (PakTUYKKM Aonasn y
cUTyaumjy fa Merwa OAJlyKe BULLIMX CyAoBa. Y TOM CMUCAY je UCTULAHO Ja je
BpxosHu cyn Cpbuje no norvum cTeapy Morao fa ybnakasa Kako KasHe cajpxaHe y
CBOjM npecyaama Tako M OHe 0OyxBaheHe nmpecydama ApYrux cyaosa, a Aa Huje
peasHO oYekMBaTV Aa he NpPBOCTENeHW Cyd MMaTh Heke Behe MPoOMeHe y CTaBy Yy
OfHOCY Ha M3peyeHy KasHy, Te [a Ce CTBapa "dyfHa’ cuTyauumja ga MpBOCTEMNEHW
CYLOBW NpeuHadyjy npecyfe BumMX cypoBa. CBe TO 3HATHO CMakbyje LlaHCe Aa
yonwTe Aohe [0 BaHpeaHOr y6naxasara KasHe.””® VcTMUAHO je 1 da ce yMecTo
Hekagallker jefiHOCTaBHU]er 1 LeHTpasM30BaHOr NOCTYrKa Kog BpxoBHOr cyfa caga
BOAW KOMM/MKOBAH MOCTYNakK MNpes MpBOCTENEHUM CYLOM, LUTO MOXe pe3yntmpartu
HeyjeHaueHOM Cy/JCKOM MPaKCOM y MPUMEHW 0BOF BaHpeAHOr mpasHor neka.>*® Ca

[pyre CTpaHe Ce HaBOAM fAa HA/IEXXHOCT HajBMLUEr cyfda Aa OAnydyje O OBOM

%2 M. LLkynuh /2011/: 1118.
%0 M. Mpy6au /2012/: 506.
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BaHPeAHOM NpPaBHOM JIEKY HUje NpMMepeHa HeroBrM oBalhemMa HajBuLLe CyacKe
nHcTaHue. >
3KI1/2011 Takohe He npefBuha BaHpeAHO ybnaxaBawe Ka3He Kao nocebaH
BaHpeLHW nNpaBHM fek, Beh Kao jefaH Of pasnora 3a MOHaB/batbe KPUMBUYHOT
noctynka. 3a pas3nuky of 3KI/2001 TayHuje werosmx nameHa u3 2009. no Kome je
BaHpeAHO Yybnaxaeare Ka3He CBPCTAHO Kao jefjaH Of pas/ora 3a npenHayere
npecyge 6e3 noHas/bara NocTynka, 3KM/2011 ra cepctasa y T38. NPaBO NMOHaB/batbe
[0 KOra fonasun ycnep YnkbeHUYHUX HENPaBUIHOCTM Y MPaBHOCHaXKHO] npecyau. Mo
yn. 473 c1. 1 T1ay. 6 3KI1/2011 KpWMBWYHW MOCTYMNaK 3aBPLUEH MPaBHOCHAXXHOM
MPecysoM MOXe Ce MOHOBUTW ak0 Ce W3HECY HOBe UWHEHWLE WM MOLHECY HOBU
[0Ka3n Kojux Hnje 6uio Kaja je nspmuaHa KasHa 3aTBopa Wiv Cyj 3a hbUX Huje 3Hao
Mako cy MnocTojaiv, a OHW 6V OYMrnegHo [oBenn [0 6naxe KPUBWMYHE CaHKLUMje.
HaBefileHO peLlere je SIOTMYHO W OnpaBhaHo, umajyhm y BUAY Aa KOA U3MeHa Yy
nornegy OL/IyKe O KasHu Takofe [0/1a3n 40 M3MeHa OfJTYYHUX UMHEHWLA, ain He
OHUX Of KOjUX 3aBUCK Of/1yKa O KpUBULM BEN OHMX Of KOjUX 3aBMUCU Of/TyKa O KasHW.
[OK ce y MOPOTHWUM pacrpaBHUM MOZeNMMa 0 Ka3HW 0A4/1yyyje HaKOH MOpoTHOr
cyhetba, Ha NOCEOHOM PoUULLITY Mpes CyAWjOM NojefMHLEM, Y HaLleM npaBy Ce PeTKO
N3BOJe [0Ka3n y Unby yTBphMBara onakwasajyhmx n otexxasajyhux 0KolHOCTK, Beh
ce OKpMB/LEHOM Hajueluhe "Bepyje Ha pey” y nornedy Tora KakBo My je 34paBCTBEHO
CTame, KO/IMKa Cy My nprMarba, KOMMKO Nnua nsgpxxasa n 1. cn. 3 Tor pasnora ce u
3aHemapyje OKO/IHOCT Aia Ce ¥ OBJe 3anpaBo pagy 0 YNHEHUYHUM HEMPaBUIHOCTMMA.
Kao wWTo je mnojaBa HOBMX YWHEHMLA WM [0Ka3a KOju MoOry [OBecTU [0
ocnobahajyhe nnu oabujajyhe npecyge vnu ocyfe no 6naxeM 3akKOHY pasfior 3a
NMoHaB/bake MOCTYMNKa, TaKo je 1 NnojaBa HOBUX YMHEHMLA UKW [oKa3a KOju yTU4dy aa
n3peyeHa kasHa Oyae 61axa, pasfnor 3a NnoHae/bakbe MOCTYMNKa ain camo y nornesy
Of/1yKe O Ka3HW. Y cknafy ca TuM je un. 477 ct. 3 3KIM/2011 nctakHyTO fa he ce y
cfy4ajy Aa cyf A03BOMM NOHAaB/bakbe M0 0BOM OCHOBY OAPXKaTW HOBW T/1aBHW MpeTpec
Ha KoMe he ce M3BeCTU CaMO OHM [0Ka3u Of KOjUX 3aBUCU OfJ1yKa O BPCTU U Mepu
KpuBUYHe caHKumje. OBO pellerwe Aaneko je NpuxeaT/bMBUje 0f Aocajallrer

peLLietba Mo KOMe je NMPBOCTENeHW Cyf ako Hafje fa je 3axTeB 3a y6/axaBate KasHe

L1 M. Uinuh v gpyrv /2012/: 944,
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OCHOBaH Yy CefjHMUM Beha camO NpPenHayuTn paHujy npecygy Yy nornegy O4yke o
KazHu (4n. 405 cT. 4 n c1. 6 3KI1/2001). HaBeaeHO peluere yjeLHO M OnpaBaasa
CTaB/batbe Of/lyuMBakba O 3axTeBY 3a BaHPeAHO YbraxaBare KasHe Y HafleXHOCT
npBocTeneHor cyda, byayhu aa je n yTBphyBame YnkbeHMLA MPETEXHO Y HUXO0BO]
Ha/1eXKHOCTU.

HoBe uukeHuLe WM [OKa3u Koju 6v [oBenn [0 6naxer Kakmwasarba Cy
3anpaBso CBe OHe OnakLasajyhe OKONHOCTW HaBefeHe Yy unaHy 54 K3 koje cysd uma y
BUAY NPUIMKOM OAMepaBara kasHe. Y 0031p fonase camo onakilasajyhe OKOMHOCTH,
oynyhu aa n3ameHa npaBHOCHaXXHE Mpecyfe Y NoCTyrnKy No BaHPeLHOM MPaBHOM J1IeKy
He MOXe uhu Ha WwTeTy ocyheHor. Ty 6u npumMepa pagu J0onasuno y 063uMp HakHagHo
HacTynarbe Heke Tellke 60/ecTv ocyheHor, Tewka 00/1eCT HeKOr Of 4naHoBa
nopoauLe, NPOMereHe MMOBMHCKe MPUrKe 04HOCHO [0BOMeHke nopoauLie ocyheHor
y TeXaK MaTepujanaHu nonoxaj>>2 u 1. cn.>*

Mopep Tora, Kao OCHOB 3a MOHaB/bakbe MOCTYrKa Mo OBOM OCHOBY MOry ce
JaBUTU N OKONHOCTM Koje 1Mo KpMBUYHOM 3aKOHMKY MOTY [OBECTM A0 ybnaxaBara
KasHe 1 ocnobohera 0f KasHe, Kao LUTO Cy NpuMmepa pagu npekopadere rpaHunua
HY>XHe ofibpaHe, BUTHO CMarbeHa ypayuyH/bUBOCT, HeNoAobaH MokyLaj, 406pPoBO/bHU
ofycraHak v c/. OBe OKOMHOCTU MOry 6uUTKn npegsuieHe 1y nocebHom geny K3-a,
KOA, NOjeAVHUX KPUBUYHWUX fJena, Na Tako npumepa pagu, YYMHWnaw Koju LpXKu

OMOjHY ApOry 3a COMCTBEHY YNoTpeby MoXxe 6uTn o0cnoboheH of KasHe (4n. 246a CT.

2y norneay 0Be OKOMHOCTW CTaBOBU Ce pasnnKyjy. Ca jeaHe cTpaHe ce UCTUYe fa KasHy He Tpeba
yonaxuTn ycneq noropLiakba MatepujanaHmx NpuanKa Herose NopoauLe, jep je pey o 0KOIHOCTM Koja
ce morna npeasmaetu (Pewwewe BCC K3y, 235/2007 og 8.5.2007. roguHe). Y Teopmju ce Takohe
Harsialasa fja ce Kao OCHOB 3a BaHpeHO Y6naXKkaBare Ka3He He MOTY Y3eTW OHe OKOTHOCTY KOjuX

Huje 6UNo y Bpeme uspularba Npecyae, anu 3a Koje je cyf noysaaHo 3Hao fa he HaCcTynuTu KacHuje,
npvmMepa pagy fa he nopoauLLa OKPUB/LEHOT AOhK Y TeXaK MaTtepujanHu nonoxaj. T. Bacumesuh n M.
"py6au /2005/: 736. M. LLIkynuh cynpoTHO TOMe cMaTpa Aa 6u 13 XymaHux pasnora KasHy Tpebano
y612XMTK aKo je AoLwno Ao 036M/LHOT CpPOMALLITBA HeroBe NopoauLe nmajyhn y Bugy aa cBpxa kasHe
HuWje fa U3a30Be LUTETHE MOC/eAuLE KO LUMPer Kpyra nmua, a nocebHo KOoA YiaHoBa NOpoauLe
oc%/f]eHor. M. LLkynuh /2007/: 1290-1291.

%33y Besu ca OBMM OKOMHOCTUMA y Mpakcu ce UCTWYe da He MpefcTaB/ba OCHOB 3a BaHPeAHO
ybnaxaBarbe KasHe TO LUTO Ce Yy 3aXTeBY HaBefe Aa ce 360r offacka Ha M3apXkaBarbe KasHe 3aTBOpa
ocyheHor noropLlana (MHaHcUjcKa cuTyaumja y nopoauum v ga cy y MmehyspemMeHy u ocyheHu u
keros otay, obonenn (Pelwewe BpxosHor cyga Cpbuje, Kay. 107/2005 of 26.05.2005.); ga kaja ce
TOKOM OCyNeHOM TOKOM M3[pXKaBatba KasHe 3aTBOpa NoropLua 34paBCcTBEHO CTakbe U Majka My ympe,
TO MaKo Cy HOBe OKOMHOCTW HWCY Of TakBOI 3Hauaja fa 6u npefcTas/bane OCHOB 3a BaHPEHO
ybnaxaBare KasHe OCyjeHOM C 063MpOM Ha TeXMHY W [PYLUTBEHY OMAacHOCT KPMBWMYHOT fena
(Pewwerbe BpxoBHor cyaa Cpouije, K3y. 237/05 of 4.4.2005. roanHe).
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1), y4MHWUNAL, KOju Cripeyn Cny>X6eHo NinLe Y BpLUerY CNyXXO6eHe AY>XKHOCTU MOXE Ce
0CnoboANTY Of Ka3He ako je 610 M3a3BaH He3aKOHUTUM WM TpyoyM MOCTynaweM
cnyxo6eHor nuua (4n. 322 cT. 6), yu4nmHunay, Koju Ao6poBO/LHO MYCTU Ha cnoboay
OTETO NNLIE NAKO HUMje N3BPLLUEH LiM/b OTMULIE MOXKE Ce 0C/10604MTK 0of Ka3dHe (4n. 392
CT. 2) UTL. Y Be3u ca TUM, HaKHaHa MojaBa YnHeHNLA UK [oKasa Koje yKasyjy Ha
HEeKY Of, OBMX OKO/IHOCTM Hamehe npo6siemM fa 1 NoHaB/bake MOCTYNKAa TPAXKUTU MO
0BOM OCHOBY (Tj. yb6naxkaBara KasHe) Mnn no Taukm 3 (ycnef W3HOLLEHA HOBUX
YnkbeHMLA 1 fokasa)? lMpakTuyaH 3Hayvaj OBOr nNpobsiema ornefa ce 'y Tome LTo ce 'y
CNyyajy [OHOLLeHa peLlerba O MOHaB/bakby MOCTYMNKAa MO Tayku 6 Ha MOHOB/LEHOM
rNaBHOM MpeTpecy M3BOLE CaMO OHM [0Kasn Of KOjUX 3aBuCU BpcTa U Mepa
KpVBMYHe CaHKUMje, OOK KOL MOHaB/bata MOCTYNMKa NO Tayku 3 gonasn [o
MOHaB/bakba rNaBHON MpeTpeca y Le/IMHK, ca N3BOhereM CBUX HEOMXOAHUX [OKas3a.

Y Tpaxewy OAroBopa Ha OBO MuTake npe ceera Tpeba nohu of moryher
MpoLecHor mcxoga A0 Kora 6 MoHas/bawe MOCTYMKa [0Beno. AKO je pey o
YMkbeHMLAaMa M JoKasMMa KOju Cy OTKPWMBEHW HAaKOH MpPaBHOCHAKHOCTW Mpecyde a
Mory fa fosedy [0 Apyradvjer mnpouecHor ucxoga y CMWUCTY [OHOLIEHA
ocnobahajyhe mnnn opbujajyhe npecyde vam ocyge no 61axeM 3aKOHY OAHOCHO
[pyraunje KsaMukaumje fena, pagum ce O HenpaBWIHOCTMMa O YTBpPHeHOM
UNHEHWYHOM CTakby Be3aHOM 3a KpuBMLY Te [0/1asn A0 MOoHaB/bakba MOCTYrKa y
npaBoM cmMucny Te peuun, no Tadykm 3 un. 473 cr.1 3KI-a. AKO je ped 0 HOBUM
YMkbeHMLAMa U [OKa3MMa KOju He MOry JOBeCTW O Apyrauymjer npouecHor ucxopa
ocuMm ocyhyjyhe npecyge, anv Mory 6UTy of ytuuaja Ha 0fJ/lyKy O Kas3HW, He MOXe
Aohv [0 NoHaB/bakba NOCTyNKa Beh caMo 0 y6naxasara KazHe no Tayku 5 un. 473
cT. 1 3KM-a.>* Tako npumMepa paau, fOKasw Koju YKasyjy Aa je y Bpeme M3BpLuetba

Aena ypadyyH/bMBOCT OKPUB/BEHOT 6vna cMarbeHa CYy pas3nor 3a NoHas/bake NOCTYMNKa

%%y Beaun ca TUM, M. [py6uLLa je cMaTpao fa Tpeba npasuUTH PasnnKy naMehy OnLwTUX OCHOBA 3a
ybnaxaBate Un ocnobanare o KasHe npeasuheHnx onwtum genom K3-a og oHMX npeaBuieHnx y
noce6HoM fieny, Na je nocTasuo cnegehe NpaBuno: Kaja je pey 0 YnkeHnLama Koje npescrasrbajy
OCHOB 3a ybnaxasarbe 1nm ocnobaharbe of KasHe 3 onwTer gena K3-a, Tpeba nogHeTH 3axTeB 3a
BaHpeAHo ybnaxasatbe KasHe, 6yayhu fa 0Be OKO/THOCTU He 3a4MpYy Y YMHbEHUYHM ONWC Aena u
HEroBy KBaimukaLujy, seh yTephrBare 0BUX YMkbeHULIA caMO Aaje MOryhHOCT cyay fa ONTy>KeHor
€BEHTYaIHO 0C106044 Of KazHe 1n Aa My UCTY ybnaxu. 3a pasnuky of Tora, ako ce paay 0 0CHoBama
3a ocnobaharbe 0/ KasHe npefsuheHMm nocebHUM fenoM K3-a Tpeba 403BONUTU NOHABbakbe
nocTynka jep 6u HUX0BO YTBPHMBaE BOANNO ApYravnjoj ksanndukaumjm gena. M. Mpy6uiia /1980/:
263-264.
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Mo OBOM OCHOBY, OAHOCHO ybnaxasare Ka3He, nMajyhv y Buay fa 6UTHO CMareHa
YpauyH/bUBOCT He 3HauMm 06aBe3HO M ocydy Mo GnaXem 3akoHy, Beh npeacTtas/ba
camo (hakynTaTUBHM OCHOB 3a Gnae KakraBate. AKO OM ce ca gpyre CTpaHe
M3HENN HOBW A0Ka3W KOjW YKasyjy [a je YUMHUNaL, Koju je Crpeuno cny>K6eHo nuue
[ia N3BPLUM CNY>KO6eHY LY)KHOCT 610 13a3BaH HE3aKOHUTKM UK TPpYy6UM MoHaLLakbeM
Cny>k6eHor nuua, NoHae/bake Tpeba [03BOMTI MO Tauyky 3 jep NocToju moryhHocT
[a y U3MereHOM MOCTYNKy fgohe Ao apyradvje 6naxe npasHe Keaampukaunje aena
Tj. Aa geno 6yae kBanMMKoBaHO no un. 322 cT. 6 K3.

Kopg ybnaxkaBarba Ka3HW 3a KpYBMYHA [ef1a U3BpLLEHa Y CTULAjY, NMUTameE je Aa
NN ce ybnaxasajy nojefnMHavyHO yTBpheHe KasHe UM ce camo ybnaxasa 3ajefJHNYKa,
"30MpHO” M3peyeHa Ka3Ha? Hekafalwra Mpakca cTajaia je Ha CTaHOBULITY fa
ybnaxaBary M3peveHe KasHe Mopa NPeTxoanTn ybnaxasare YTBpPHEeHMX KasHU 3a
fena y ctuuajy,>* anm je KacHuje 3ayseT cTaB fa ce y6naxasa camo jeAuMHCTBEHa
Ka3Ha a He nojefMHayHo yTBphHeHe Ka3He, OCUM Kafa ybraxaBare caMo jeVHCTBEHe
KasHe Huje moryhe ¢ 0631poM Ha ogpeabe un. 60 K3.>* Mmajyhu y Bugy okonHocTy
Koje y npakcu Hajuewhe goBoge A0 yo6naxaBara KasHe (60nect ocyheHor u cn.) u
Koje 0O6MYHO HacTynajy HakOH HeHOr u3puuara, M Koje ce 0O6MYHO OofHOCe Ha
JIMYHOCT OKPMB/LEHON, @ He Ha M3BpLUEHA KPWMBWUYHA Aena, UCrpasaH je cTaB fa ou
Tpebasno caMo yonaxuTn 3ajefHUUKY KasHy. MehyTuM, Kada je ped 0 OKOMHOCTUMA
KOje Cy Be3aHe 3a M3BPLLEHO [eN0 Tj. HeKa of Aena 06yxeaheHnx cTuuajeM (CMarbeHa
ypadyH/bMBOCT, NoBY/e U OKONHOCTW MO KOojuMa je 4ef0 YY4MHEHO 1 T. CN.) OHAa 6u
Tpebasio y6naxnTn nojefmHavyHo yTBpheHy KasHy 3a [je/10 Ha KOje Ce OBe OKOJIHOCTU
ofiHoce v n3pehun HOBY 3ajeAHNYKY Ka3HY.

3a ycBajatbe 3axTeBa 3a Yyb6raxaBatbe KazHe M0 3aKOHWKY Ce TpaXku
KYMYNaTUBHO UCMyHerbe cnefehnx ycnosa: a) [a je OKPUB/bEHOM MPaBHOCHAXXHOM
npecyfoM M3peyeHa KasHa 3aTBopa 6) [a Ce HakOH mM3puLiarba OBe KasHe Mojase HoBe
YMHEHNLIE UM MOAHECY HOBW AO0Ka3WN KOjUX HWMje 61no y Bpeme m3puliara npecyae

WK Cy[ 3a BUX HMje 3Hao M L) da je pey 0 TaKBUM YMtbeHMLaMa 1 [oKa3nmma Koju 6u

%% Bpxoshu cyp Jyrocnasuje KT. 18/69 of 17.4.1969, HaBefeHo npema T. Bacurbesnh n M. Mpy6au
/2005/: 741.

%% Ogaj cTaB 3ays3eT je Ha XLIV 3ajenHnukoj ceaHunum BpxosHor cyaa o 23.11.1990. roguHe,
HaBefeHo npema T. BacurbeBuh u M. Mpybay /2005/: 741.
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oumnrnefHo posenu fo 6naxe ocyge (4n. 473 cr. 1 tau. 5 3KIM/2011). 3a pa3nuky of,
paHnjux pewena 3KI1/2011 orpaHMyaBa 0OBO MpaBHO CPEACTBO CaMO Ha KasHy
3aTBOpa, He M Ha [Apyry m3pedyeHy kasHy. CXOAHO TOMe, /iMLe KOMeE je M3peyeHa
HOBYaHa Ka3Ha, Ka3Ha paja y jaBHOM MHTepecy WM ofy3vMmarba Bo3auke [J03BOJE He
MOXE TPXKUTUN HEeHO YOnaXKaBame.

Y nornefy HOBUX YMHbeHMLA M [oKa3a Hamehe ce nuTare fa 1M ce mopa
paguUT O OKOMIHOCTMMA KOje Cy HaCTynuie HakoH m3puuarba KasHe, WM ce MOXe
paguTh 1 0 OKOJTHOCTUMA KOje Cy paHuje NocTojane ann HUucy 6une nosHarte cyay. Y
nornegy Tora 'y TeOpUju je U3HETO MULLI/bEHE fAa je BUTHO fa Cyd HMje 3Hao 3a Te
OKOJIHOCTU a MPefieBaHTHO je TO LUTO CY OHe MOXAa W paHuje Oune nosHate
ocyjeHoOM 1 Apyrum nnumma,>®’ a u 3akoHcKa hopMynaumja faje OCHOBa 3a TaKBO
Tymauere jep Ce roBopu 0 YMkbeHMLaMa 1 AoKasnma "3a Koje Cy[ paHuje Huje 3Hao,
Mako cy nocrojanu’.

3KIM/2011 HuMwTa He Kaxe MO TOM MUTawy W 3aapXasa [Aocafallkby
(hopmynauumjy fa je pey o YnkeHuuama v fokasmma "3a Koje Cyf Huje 3Hao Mako cy
NoCcTOoja/In” YNPKOC Mpenacky Ha pacnpaBHU MOAEN Y KOMe Cya YntbeHUYHY rpahy 3a
04/lyuMBare, a CaMmvM TUM 1 3a OAMepaBarbe KasHe, fobuja of cTpaHaka. JlocnegHo
CnpoBoferwe O0BOr KOHUenTa Ov Hajarasio fga CTpaHKe W3Hecy WM [OKaxy CBe
UMHEHULIE KOje YTU4Yy Ha BPCTY U Mepy KasHe. OBO yjefHO Hamehe K npob6nem
MOAHOLWEHhA TaKBMX A0Ka3a HAKOH MPaBHOCHXXHOCTM npecyge. Y TOM CMUCY Cy
WNyCTpaTMBHe CUTyauuje [0 KOjUX [ofla3n y nMpakcu fa ofbpaHa HakoH
MPaBHOCH&XHOCTU Mpecyfe MNOoAHece Hanas M MULL/BEHE Heyporcuxujatpa o
CMarbeHOj YpauyH/bMBOCTM WM TeK Yy 3axTeBY 3a BaHpPe4HO Yb6raxaBate KasHe
NCTaKHe YnkbeHNLY Aa 60nyje o HEKe Tellke 60M1ecTn, a 3a KOjy je 3Hana 1 paHuje.

3KTI1/2006 je cagpxao fobpy oapefdy Koja je cripeyaBasia TakBe MpOLIECHE
3noynoTpebe npeasuhajyhu fa ocyheHu, weros paHunal u gpyra nuua onawheHa

Ha TMOAHOLIEHE 3axTeBa HeMajy MpaBo MOAHOLLEHA 3axTeBa 3a BaHPeAHO

%37 T, Bacurbesuh n M. Mpy6ay cmaTpajy 4a 13 hopMynaLmje 0BOF UnaHa jacHO 13nasi a ce 3aKOHMK
y Haueny 3a0BO/baBa [ja Ce HOBE YMHbeHULe HAKHAAHO M3HECY, OHOCHO [a Ce HOBU [0Ka3WN HaKHagHO
MoAHecy, a Aa He orpaHMyaBa NPUMeHy NOHaB/batba NOCTYMKA CaMO Ha YMHbeHULE U [OKa3e Koju Cy ce
HakHafHoO nojasunu. "Ha Taj HaumH ce n3berasa TELLKO JOKa3MBarbe Kaj je oBnalheHo nmLe casHano
3a HOBE UMHbEHNLIE M JOKa3e, Npusiasn ce 6avke MaTepujanHoj UCTUHW, @ Masia BepoBaTHoha NocToju
[a 6y cTpaHKe WneKyaucane ca ynoTpeboM YnmweHnUa 1 Aokasa Kojuma Beh pacnonaxy. T.
BacurbeBnh n M. Mpybay /2005/: 721 n 735-736.
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ybraxxaBarbe KasHe, ako je 0unriefHo fa cy 3Hasia Uam cy Morsia 3HaTu 3a NnocTojame
OBMX OKOJIHOCTU Yy BpeMe u3puuamwa Mpecyfe, a HUCY YMM Cy casHa/m 3a Te
OKOJTHOCTM MOAHENN npeasior cyay fa ce ussefy oarosapajyhu gokasu (un. 434 cT.
2).>® HaBefeHO orpaHuyere 6K NOCEGHO 6UNO MPUXBAT/BMBO Yy KOHTEKCTY
HOBOYCBOjEeHOI pacnpasHOr Mofena umajyhm y Bugy pga Baxehe peluewe He
omoryhasa cyfly Aa ofbaum 3axTeB caMmO Ha OCHOBY UMHEeHMLE Aa CY OKOJIHOCTY Ha
OCHOBY KOjuX Ce Tpaxkun ybnaxaBare Ka3He 1 paHuje 6une nosHate ocyheHom.

Mocneatun YCNOB Unje ce UCMyHEerbe TPXKM Be3aH 3a MpoueHy Aa im 6u Hose
YMHEHMLIE N OKONTHOCTW AoBene [0 6naxe ocyge je no 3KIM/2011 nocTtas/beH yxe y
OfHOCY Ha [Jocajallie pellere U MOXe [LOBeCTU [0 npobrema y Tymauewy. 3a
pas3nuKy of Aocafjalltber 3aKOHCKOr peLlera Koje je 3aXTeBasio [4a HOBE UMkbeHNLe 1
OKONHOCTM 6yay Takee Ja 6u oumrnefHo aosene Ao 6nake ocyae, 3KIM/2011 3axtesa
[ia Ce pagy 0 TakBMM YMHeHMULIAMA M JOKa3MMa KOju 61 ounrieHO JOBen L0 bnake
KpuMBMYHe caHkumje. HasegeHa copmynaumja Hamehe nuTakbe MOXe M ce
MOHaB/batbe YOMLITE [03BOMIMTU aKO He MOCTOjU MOryhHOCT fa Ce OKPWB/LEHOM,
YMECTO 3aTBOPCKE Ka3He M3PeKHEe Heka apyra 6naxa KpuBu4yHa caHkuwuja, Beh camo
Ka3Ha 3aTBopa Yy Kpahem Tpajary?

Mo paHMjeM peLlery TO je 6110 HECNOPHO, MMajyhn y BUAY aa "6naxa ocyaa”
noapasymeBa 1 3aTBOPCKY Ka3HY Yy Kpahem Tpajamby, LUTO je U Hajyewwhn npakTUYHK
ncxop "ycnewHnx" 3axTesa 3a yonaxasare KasHe. 3KIM/2011 npeasuha ga ce 3axTes
3a ybnaxaBarbe KazHe MOXe MOAHETU CaMO aKo je OKPUB/bEHOM M3peyeHa KasHa
3aTBOpa M aKo je ounurfefHo fa 6u HOBe uMkbeHuue WM [0oKasn [0Benn Lo 6raxe
KpMBMYHE CaHKUMje. MaKo ce BuLle He roBopy O "6naxoj ocyamn”, Tpeba umatn y
BUAY fa "bnaxa KpMBMYHA CaHKUMja" nogpasymesa CaHKUMjy 6/1aXy Kako Mo BPCTy
Tako 1 rno mepu. CXof4HO TOMe, a YNpKOC Apyraynjoj hopmynaymju, y npakcu He om
Tpebano ofcTynaTv Of [focafalliker Tymauvewa [a Onaxa KpvBMYHA CaHKLMja

noapasymesa 1 3aTBOPCKY KasHy Yy Kpahem Tpajamy.

% Buwwe o oBoM peluery: M. LLkynuh /2007/: 1292-1293.
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3.1.1.8 lNpeTpec opp>KaH Yy OACYCTBY OKPUB/LEHOT Npes APYrocTeneHnum cyaomM

Pey je 0 HOBOM pas3fiory 3a MoHas/bake noctynka ysegeHom 3KI1/2011. Mo
yn. 473 c1. 1 Ta4y. 7 noctynak he ce NOHOBUTM aKO Ce "M3HEeCY HOBE YMHbeHULLE NN
MOAHECY HOBM [0Ka3n Aa OKPUB/LEHOM HMje YpeAHO A0CTaB/beH MO3UB 3a MPeTpec
KOju je oapxaH Yy HeroBoM OACYCTBY”. Pey je 0 npeTpecy npes APYrocTterneHum
CYZlOM KOju je perynucaH 4naHom 449 3KrI1/2011.

MpeTpec npef ApyrocterneHuMMm cyaom he ce ogp)kaTu ako cyf Hahe pga je
YMHEHNYHO CTake NOrPeLUHO UK HenoTMNyHO yTBpheHOo na je 36or Tora NOTpebHo Aa
ce um3Bedy WM MOHOBE [OKa3n KOju Cy W3BeAeHW Wan ofbujeHu of CTpaHe
MPBOCTEMNeHOr cyfa, a MocToje OnpaBAaHyW pasnos3v fa ce NpeaMeT He Bpatu
MPBOCTENEHOM CyAy Ha MOHOBHW rNaBHW MpeTpec. 3a pasnuky of Aocajallrber
pellera No KOMe je OMTY)XeHW OBOM MpeTpecy Mopao NpucycTBoBaTh (LITO je K
NOrnYHO MMajyhn y BUaYy Aa ce 1 Ha npeTpecy npeg ApyrocTeneHM Cy4oM peLleBajy
YMHEHMYHA MUTakba, OAHOCHO YTBPhYjY unMkbeHuue M m3Bode Aokasn), 3KI1/2011
omoryhaBa Aa Cce 0Baj NMpPeTpec O4PXM W Yy OACYCTBY ONTYXXEHOr KOjWu je ypefHO
no3BaH, a M30CTaHakK Huje onpasaao (4. 449 ct. 3). ONTY)KeHU ce jow Yy no3uey
yrnosopaBa Ha MOryhHOCT fa Ce OBaj MPETPec OA4PXKW Yy HerosoM ofcyctsy. lpe
oTBapawa npetpeca npeacefgHVK Beha nposepaBa Aa /M je ONTY)XXEHOM YpeaHO
[O0CTaB/beH MO3MB, Ma ako YTBPAM JecTe, a [a ONTY)KeHW Huje onpaBLao M30CTaHak,
0f/ly4yje Aa ce NPeTpec OAPXM 1 'Y HeroBoM OACYCTBY.

MMocTaB/ba Ce NUTarbe 3aliTUTE WHTepeca ONTYXXEHOr Y OBOM Cnyuajy,
nvajyhu y Buay fa ce Ha npetpecy Mpes ApYyrocterneHMM Cydom Takohe m3sope
[l0Ka3u, a CBeflouM 1 BellTalmM Ce HemocpeaHO U YHaKpCHO ucnutyjy. Mo yn. 449 crT.
4 Ha 0Baj npeTpec ce No3nBajy OHW CBEAOLM, BELUTALUM U CTPYYHM CaBETHULM 3a Koje
CyA O4J1yumn fa ce HernocpeLHO UCnuUTajy, AOK Ce Y norneay octannx fokasa cyf camo
yrno3Haje ca HhUX0BOM CafpXUHOM. HakoH y3nMara u3jaBa of CTpaHaka, Behe Moxe
OL/ly4MTU [la Ce YMEeCTO HernocpefHOr UCMUTUBAHA CBELOKA W BeLlTaka KOju Huje
npucyTaH, U3BPLUM YBUL Y 3aNUCHUKE O hUXOBOM UCNUTUBaKY WK, ako Behe OLeHU
Aa je To noTpebHoO, Aa npefcefHMK Beha YKpPaTKO M3HeCe HUXOBY CafPXUHY UIN KX

npounta (4n. 450 cT. 2). HakoH Tora ce »anunaw nosmBa Aa 06pa3noxu xanoby, a
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MPOTUBHA CTpaHa Aa My ogrosopu. CTpaHKe 1 6paHunal, Mory Ha NpeTpecy U3HOCUTH
UMHbEHMLE W Npefnarati [oKase KOju Cy HaBefeHW Yy Xanbu unm cy y Besn ca TUM
Aokasmma. OsnalheHmn TyXXunal, MOXe, C 063MPOM Ha pe3ynTar npeTpeca, U3MeHUTU
ONTYXXHULY Y KOPUCT ONTY)KEHOI W/, aKO Ce ONTYXKEHW carnacu, y LeIMHU Un
AeTMMUYHO ofycTaTy of onTyxo6e (4n. 450).

N3 HaBefeHNX ofpeaaba jacHO Mpomn3niasn Aa npeTpec npes LpyrocTeneHnm
CY[OM 3axTeBa He caMO MpWUCYCTBO, Beh M akTMBHO Yyuelwhe onTy)XeHor. Hberoso
0ACYCTBO OHemoryhaBa, nMpumepa pagy fa ce M3BPLKM YBUA Y UCKa3e CBeAoKa M
BeLUTaKa KOju HWUCY NPUCYTHW, 6yayhn fa TakBY OANYKY CYL HE MOXe [LOHeTU 6e3
NMPEeTXO4HOr y3uMMara M3jaBa of cTpaHaka (4n. 450 cT. 2). Y nornegy M3HOLLEHa
UMkbeHMLA, Npeanarama AoKasa U NCNUTMBara CBeL0Ka 1 BeLuTaka NpeTrnocTas/ba ce
fa he 6paHunay npeyseTy ynory ONTy)KeHor. AKO OMTY)XXeHM Hema 6paHuoua, a
[PYrocTeneHu cyf o4nyyu fa ce NpeTpec OA4PXKMW Y HeroBoM OACYCTBY, AyXaH je fa
My nocTaBuM OpaHuMoua Mo cnyxbeHoj AyxHoctn (un. 449 c1. 3). Beoma je
ANCKYTabMMHO KOMMKO OBaj OpaHunal, Koju ce Taga npBuM nyT cycpehe ca
npegMeToM, MOXe e(hMKacHO Aa 3acTyrna WHTepece OKPUB/LEHOI Ha MpeTpecy npeq
APYrocTeneHM CyLoM.

Mo)e ce MpeTnocTaBUTU fa Cy WHTEPecU eMUKacHOCTU MOCTyrnKa W
crnpeyaBara MNPOLECHUX 310ynoTpeba rNaBHW 3aKOHCKM MOTUB 3a npefaBuheHy
MOryhHOCT ofp>kaBara npetpeca y 0ACYCTBY ONTy»eHor. MehyTnm oBa moryhHocT
ca [pyre cTpaHe [OBOAM Y MWTawe 3alTUTY MnpaBa OKPWB/LEHOT W TO Mpe CBera
npaBo [ja Ce M3jaCHN O CBMM YMkbeHMLaMa 1 JOoKas3nuMma KOju ra Tepete v fa U3HOCK
YMkbEHMLE U [JOKa3e Y CBOjy KOPUCT, Aa UCNuUTyje CBefloke OnTyX6e v 3axTeBa ja Ce,
nof WCTUM YC/IOBMMA Kao CBefouM ONTy)XOe, Yy HeroBoM MpUCycTBy UCMUTajy
ceegoun oabpaHe (4n. 68 ct. 1 Tay. 10). Kako 6v ce HaBefleHN UHTEPECU YCKNaLWN,
3akoH npegsuha MOryhHOCT Ja ce eBeHTyasiHa NoBpeaa caHupa BaHPeAHVM NMPaBHUM
NEKOM, TayHuje 3axXTeBOM 3a MOHaB/bare MOCTYMKa KOju je ofpXaH y OACYCTBY
OMTYXXEHOT .

OnTy)XeHn 0BakKaB 3axTeB MOXe MOLHETU Y POKY Of 6 MeceL of LOHOLLEeHa
npecyge anéeHor cyga (4n. 473 cT. 2), a y3 3axTeB je AyXaH Aa M3Hece "HOBe

YMbeHNLE WM NOAHece HOBe [0Kase Aa My MO3MB 3a MPETPec Koju je ogpxaH Yy

279



HEroBOM OACYCTBY HMje YypefHO [JocTaB/beH”. Ca HefoCTaB/bakeM MNO3MBa
M3jefHa4yaBa Cce M CUTyaumja Kaga ONTY>XXeHW Y MO3MBY HuMje ynosopeH fa he ce
MpeTpec O4pPXKaTu Yy HEroBoM OACYCTBY, akO je ypefHO NOo3BaH a M30CTaHaK Huje
onpasaao.>* CxofHO TOMe, HOBE UMHbEHMLIE U [OKa3W Ce MOTY OAHOCWUTM Kako Ha
Heype/HO [0CTaB/batbe, TaKO U Ha M30CTaHaK HaBefeHor yrnosopetba.>*

Kog thopmynaumje oBe ofpende MoXe ce MocTaBUTK MUTake LWTa 61 y 0BOM
Cny4ajy NpeacTaB/ba/lo HOBE UMkbeHULIe 1 foka3e? Mo oBMM MojMoMm, a umajyhu y
BUAY [Apyre pasnore 3a noHae/bakbe MOCTYMKa, NoApasyMeBajy Ce OHe YMbeHuLe u
[OKa3n KOju HUCY NOCTOja/In Yy BPeMe [OHOLLEeHa Of/IyKe WM je CYL 3a HMX
HakKHaJHO ca3Hao, a Mory fa foBefy [0 Apyraduvjer npoiuecHor ncxoga. Kog tauke 7
Ce HanpoTMB 3axTeBa [a Ce HOBE UMHbeHWLE W [0Ka3n OfHOCe Ha HeypenHo
focTaB/bawe nosmea. OBO je [JOHeK/e HenornyHa gopmynayunja oyayhu ga je oo
MPBX MNPOLIECHN MOMeHaT Yy KOMe OCyheHW y 4uujeM je OACYCTBY OfpXKaH MpeTpec
npes APYrocTeneHnm cyaoM MoXke Uctahn YnktbeHULY Aa My No3uB HUje 610 ypeLHO
[0CTaB/bEH, Ma Ce He Mopa PagmMTh HM O KaKBMM HOBOHACTa/IUM, paHuje Herno3HaTum
YnkbeHMLaMa UM fokasuma, Beh je [OBO/bHO CaMO HaBECTW YMHEHULE U [0Kase Aa
OMTY)KEHOM MO3MB HUje 610 ypeLHO AOCTaB/beH.

[a 61 ce [03BO/N/IO MOHaB/bake MO OBOM OCHOBY, JOBO/LHO je Aak/ie camo
YTBPAUTY [a ONTY)XXEHOM MO3MB HUje YPeaHO A0CTaB/beH UM Aa [OCTaB/beHU MO3UB
HMje 3adpXao ofrosapajyhe ynosopewe fa he ce npeTtpec oApXKaTun Yy HEroBom
ofcyctsy. CTora ce MOXe MpeTrnocTaBuTu fga he CBM MpeTpecu OApXKaHW npeq
APYrocteneHM CyaoM Y OACYCTBY ONTYXXEHOr pe3ynTupaTn ynarakbem OBOr
BaHpeLHOr MpaBHOr JieKa, WTOo he CBakako [efoBaTV Ha ApYrocteneHu cyq fa He
0fp>KaBa MpeTpec y OACYCYTBY OMTYXXEHOT, YMMe 0Ba ofpeada y BeMKoj Mepu ryou
Ha 3Hayajy. HbeH jeaMHM "CMMcao” MOXe OUTU Ha MnaHy NPOUecHe AMCUMMINHE
OZJHOCHO CTUMY/MCatba ONTYXKEHOT fa Ce 0fa30Be MO3MBY U NMPUCYCTBYje MpeTpecy,

ann ca apyre CTpaHe M OBO Ce MOXe MPETBOPUTM Y CBOjY CYMPOTHOCT ako je

%%y Teopuju ce ncTuue fa ce "y hopMynauuju oBe Tauke Nonasu of NPeTMNocTaBKe HEOABOjUBOCTM
no3vBa 0/ yNo30persa, Majja Yy Mpakcy He Mopa 61Ty Tako, jep je Moryh 1 no3us 6e3 ynosopema, LTo
61 Takofe UMHMIO NOBpPeay NpaBa ONTYXKeHor. 360r Tora 0By oApeady Tpeba TyMaunTy TaKo fAa No3uBs
no/pa3ymMeBa yro30perse 1 ja M30CTaHaK Yro30pera YMH 1 cam No3us HeypeaHum”. . M. Vauh u
apyru /2012/: 945.

> Tako n I". M. auh 1 apyru /2012/: 945,
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OKPUB/bEHN CBecTaH fga he ce, ako mM3berHe ga nMpUMM MO3MB NOCTYMaK CBakKako
MOHOBUTK, & [ja Ce He CMe MOHOBUTW Ha HEroBy LWTeTy. Ha Taj HAuYMH Ce rnaBHu
"MOTMB” 3a YHOLLIEHE MOTYNHOCT fAa ce NpeTpec npea ApyrocTerneHnM CyLoM 04PN
Y OfICYCTBY OMTY)XEHOI, a KOju Ce orfiefa y MHTepecuma efpuKacHOCTI ¥ CrpeyvaBara
MPOLECHUX 310ynoTpeba MoXe U306/IMUnNTH Yy CBOjY CYNPOTHOCT, A0BOAehN pefoBHO
[0 MOHOBHUX Cyhera.

HoBoycBojeHa ogpenba Hamehe n gpyre npobneme. LLleTcomeceyHn pok 3a
ynarawe 3axTeBa 3a MoHaB/bakbe MOCTYIKa He NMoYnkbe fa Teye Of NMPaBHOCHAKHOCTY
ApyrocteneHe npecyge Beh of weHor foHoLewa (4. 473 ¢T. 2). OBO Hajyelwhe Hehe
npeacTas/batv npobnem 6yayhu pfa je ApyrocteneHa npecyja Hajyewhe u
MPaBHOCHaXHA Y TPEHYTKY [AOHOLIEeHa jep Ce He MOXe nobujatn xanbom. [o
npobnema moxke gohun y cny4ajy Kaga je ApyrocteneHun cya, HakoH npeTtpeca Kome
OMTY)KEHW HUWje NPUCYCTBOBAO, MPBOCTeNeHYy ocnobahajyhy npecydy npenHauno y
Mpecysy KOjOM Ce OKPWB/bEHW Or/allaBa KpvBMM. Y TakKBOj CUTyauuju OKPUBIbEHU
nma MOryhHOCT M fa YynoXu >anby Ha ApyrocteneHy npecyay (un. 463) n pa
MoAHece 3aXTeB 3a NOHaB/batbe MOCTYMKa no yi. 473 ¢1. 1 1ay. 7. imajyhu y Bugy aa
je xanba pefOBHO, a NOHaB/bake MOCTYIMKa BaHPeLHO NPaBHO CPeACTBO, NMPEeLHOCT 6u
no noruuy cTeapy Tpebano fatn xanbu. Anv npobnem je y TOMe LWITO je 3a
oYekmBaTu fa he LWECTOMeCeYHN POK 3a ynarawe 3axTeBa 3a MoHaB/bakbe MOCTYrKa
KOju Teye Of AaHa JoHOLeHa ApyrocTeneHe npecyge uctehn ok AnenaumoHun cyg
He of/ly4n No Xanbu y Tpehem cTeneHy. JeanHu "n3nas3” M3 oBe cuTyaumje je da
AnenaynoHn cyf Koju ogsiydyje o »anbu y 0oBakBOj CUTyauuMju MOCTyna Ha WUCTW
HauMH Kako 61 MOCTYNMO U CyA KOju ofnydyje 0 BaHpeAHOM NPaBHOM J/IEKY, a TO je
[a YKVHe Npecydy AOHeTY HakOH MpeTpeca KOMe OMNTY)XKeHW Huje NpuUCcycTBOBao U
HaJ10XKM MOHOBHO OfPXKaBar-e NpeTpeca npes 4pYrocTeneHnm CyLom.

Ha Kpajy Tpeba Harnacutu fa ce noHas/bare MOCTYMKa N0 0BOM OCHOBY He
3acHMBA Ce Ha YMeHUYHUM, Beh Ha NPoLecHUM HenpasuiHocTMa. Moryhe je ga je
UMHEHNYHO CTake WCNpPaBHO YTBPRHEHO M Yy OACYCTBY OMTYXXEHOr, an Ce Koj
[103B0JIE MOHaB/batba M0 OBOM OCHOBY YOMLUTE He 334Mpe Y UCNPaBHOCT yTBphHeHor
UMHEHNYHOT CTakba Ha KOMe je 3acHOBaHa MpaBHOCHaXHa npecyfa. MoTpebHo je

HavMe camO YTBPAMTWU jefHY MPOLIECHY HenpaBUMHOCT (4a Mo3vB HUje A0CTaB/beH
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ONTY)KEHOM Te fa je NPeTpec OApXaH y HEeroBo OACYCTBY) fa 6u ce [03BOMMIO
noHae/barwe. CTOra 61 /IOrMYHKje pellewe 6UMNO Aa je OBaj OCHOB 3a MOHAaB/baHE
MOCTYMKa perynucaH y okBupy ofpefaba Koje ce 0fHOCe Ha MOHaB/batbe NOCTYMKa

nnuy ocyheHoM y 0ACYyCTBY.
3.2. CYBEWE Y OCYCYTBY

Pa3nnunTy MpaBHU CUCTEMM HA Pa3INUMTE HaAYMHe peluasajy nuTakbe
MOryhHOCTM fJa ce OMTY)XEHOM CyAu Y OACYCTBY. Y Ap)KaBaMa aHr/10CaKCOHCKOr
npaBHOI MoApy4ja 0BO je HernpuxBaT/bMBO, LUTO Ce M3Mely ocTanor objalubaBa U
pacrnpaBHMM MOZE/IOM MOCTYrMKa KOju je 3aMULL/beH Kao Crop [Be paBHOMpPaBHE
CTpaHe y Kome 06e CTpaHe MOpajy Yy4yecTBOBaTM, Kako OM CBaka CTpaHa Mmorna
CaKynuTW [oKase y CBOjy KOPWUCT W YHaKPCHO MCMWUTATW MPOTUBHWUKE cBegoke.”*
N3y3eTaK je npeasuheH y cny4ajy NpMBPeMEHOr yaarbaBara ONTY)KEHOT U3 CYLHULE
360r oMeTama cyherba Kao 1 y cyyajy Aa onTy>keHu noberHe HaKoH noyeTka cyhera
npeg NopoToMm, Kaga ce NnocTynak MoXKe OKOHYaTU Yy HeroBom ofcycTsy (npaswno 43
Ll ®MKM).>* WcTa je cuTyaumja u y NocTynky nped MefyHapoaHUM KPUBMYHUM
TpubyHanmma 1 MehyHapoaHUM KPUBUYHUM CYZIOM KOjU He [03BO/baBajy cyhewe y
oacycTBy.>® Un. 21 (4) (g) Ctatyta MKTJ 1 un. 20 (4)(n) Ctatyta MKTP je kao
jejHO o[, OCHOBHMX MpaBa ONTY)XXKeHOr HaBeeHO M "NpaBo fa My Ce CYAW Y HeroBom
npucyctBy”.>* Cratyr MKC Takohe 3a6parbyje cyfherse y ogcycTsy (4n. 63 cT. 1) y3
y3y3eTaK Koju je yobuuajeH y 3eM/baMa aHr/I0CaKCOHCKOTr MpaBa Mo KOMe ONTY)XKeHW

KOoju omeTa cyhere ca UCTOr MOXe 6UTK yaarbeH (4n. 63 CT. 2).

> A, Kacese, MehyHapoaHO Kp1BMYHO NpaBo, Georpafcku LieHTap 3a fbyacka npasa, beorpag, 2005,
472-477.

> Mpe Hero LITO je 0BO NPaBWO "03aKoeHO” deaepanHM npasunma, Bpxosru cya CA/L je 3ay3eo
CTaB [1a je A03BO/LEHO Aa ce Cyhere HaCTaBy ako ONTY>KEHU KOju Ce MPETX0AHO NojaBno npef
nopoTOM HaMepHO NoberHe Kako 6u nsberao cyhewe. Bugn: A. Kacese /2005/: 472.

>3 CynpoTHo je 6uno npegsuheHo unaHom 12 Moserbe MehyHapogHor BojHOT TpubyHana y
Hupmbepry Koju je npessuhao npaso TubyHana Aa cyau y 0ACyCTBY fMLMMa NPOTUB KOjUX je
NoAMrHyTa onTY)XXHWLA, aKo je TO y uHTepecy npasge. MNo3HaTo je Aa je jefaH o4 onTyxxeHux MapTuH
bopmaH (Martin Bormann) n ocyheH y oacycTay.

> Mpunukom nspage HaupTta Ctatyta MKTJ of6ujeH je thpaHLyCcKu Npeaor Koju je npeasuhao
MOryhHOCT fja Ce OKpUB/bEHOM CYAM Y OACYCTBY, Y3 ayTOMATCKO NOHaB/batbe MOCTYNKa HAKOH LUTO Ce
06e36eam eroso npucyctso. O Tome: Anne L. Quintal, "Rule 61: The “Voice of the Victims’ Screams
Out for Justice", Columbia Journal of Transnational Law, n. 36, 1998, 723-743.
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3a pa3nuky of Tora, BehrHa gpxasa KOHTUHeHTaIHe EBpone [03B0O/baBa ja ce
OKPWB/bEHOM CYAW Y OACYCTBY LUTO Ce Mnpasfa NoTpebom fa ce Crnpeyun HacTynake
3acTapesiocTv 1 nponajaxe [0Ka3HOr matepujana, 3awTuTe UHTepecn owiteheHor u
cn. MoryhHocT cyhera y 0AcycTBY He Tpeba [A0BOAUTM Y BE3y Ca UHKBU3ULMOHOM
MaKC/MMOM W1 Hayesiom yTBphuBarba MatepujasiHe UCTUHe, Byayhu aa Vtanmja Koja je
npuxsatuia agsep3njaiHy MoCcTynak [03BO/baBa Cyfherwa Yy OACYCTBY, [OK 3eM/be
nonyT LlBajuapcke M Hemauyke Yy KOjuMa je MOCTyMakK 3acHOBaH Ha Haueny
martepujanHe UCTUHe, He 403BO/baBajy OBakBa Cyhera, npaBaajyhn To YUNHEHULIOM Aa
Cy OBaKBW MOCTYLM HEeKOHOMWYHW jep He [A0BOAe 4O "NOCTM3ama Nnpasfe” Koja ce
orfiefja KPo3 MOryhHOCT M3BpLLEHA M3peyeHe caHKLuje. >

Cyhere y 0[CYCTBY ONTYXEHOI nof oApeheHnM YCNoBMMa Huje 3abparbeHo
HN MehyHapo4HMM LOKYMEHTMMA KOojuMa ce LTUTe /byAcka npasa. Mako je un. 14 ct
3. MehyHapogHor nakta 0 rpahaHCKuM 1 MOAUTUYKUM MpaBvMa npeasuieHo ga
CBako MMa npaBo Aa My Ce O KPUBWMYHOj OMTYXOW CyaM Y HEroBOM MPUCYCTBY,
KomuTeT 3a /byAcka npaBa YH-a je 3ay3eo CTaB fa Ce HaBefeHe oapefde "He mMory
TymMauMT Tako fJa Yy CBakOM Cfydajy npornawasajy cyhewa Yy OACYCTBY
HenpuxeaT/bBMM, 6e3 063Mpa Ha pasfiore OACYCTBOBaHa OMTYXXEHOr. Y CTBapu Cy
cyherba y 0fCYCTBY MO 0fpeheHNM OKOMTHOCTMMA [LO03BO/beHa Y MHTEPECY MPaBUIHOT
cnpoBohersa nocTynka”.>*

Nako HeonXxo4HOCT MPUCYCTBa ONTY)XXKEHOT BNAaCTUTOM Cyhery HUje N3pUynTo
npeasuheHa EKJ/bI, Cya y CTpa3bypy je UCTakao [a je pey O caCTaBHOM efleMeHTY
npaBa Ha MpaBu4HO Cyhetbe, NpeasuheHor unaHom 6 ctas 1 KonseHuuje,> anu je
MCTO Tako HarnacuMo pga ce cyhewe y OACYCTBY MOXe [03BOSIUTU Y W3Y3ETHUM
OKOJ/IHOCTUMA, Kaja je TO HEOMXO4HO jep 6W ofnarake NOCTYMNKa BOAUIO FYOUTKY

[loKasa W C/IMYHUM I'IOC}'Ie,EI,l/ILl,aMa.548 Mopen Tora ECJbI je y 6pojHUM of/lyKama

¥ A, Kacese /2005/: 472-473.

> Daniel Monguya Mbenge v. Zaire, Communication No. 16/1977, U.N. Doc. CCPR/C/OP/2 at 76
(1990).

*47 Colozza v. Italy, App. No. 9024/80, judgment of 12.02.1985, par. 27, Brozicek v. Italy, App. No.
10964/84, judgment of 19.12.1989, par. 45.

8y jeaHom o Boaehnx cnyuajesa no oBoM NuTamy Colozza and Rubinat v. Italy, EC/bIT je uctakao
Ja HemoryhHocT cyherba 360r M30CTaHKa OMTYXKEHOI MOXKE Mapanucatil Bofjerbe KPUBMYHOT NOCTYMKA,
LUTO MOXe [0BECTU, MpUMepa pagu [0 pacTyparba [I0Kasa, CTULaba POKOBA 3a MObEerbe U 10
Hecnposofera npasae (nap. 29).
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M3HEO W YC/IOBE KOje je HEeOnxOoAHO MCMYHUTU Kako 6w cyhewe Yy OACYCTBY
OMTY)KEHOr unak 6wuio MpaBMYHO, U TO fAa OMTY)XXeHW Mopa OUTK ObaBellTeH O
onTy)x6ama Koje Cy NogHeTe NPOTUB Hera, Mopajy NnocTojath [oKasn fa ONTY)KeHW
HaMepHO u36eraBa fAa nNpUCYCTBYje Cyhewy, OMTYXEHWM MMa MpaBO [a Tpaxwu
MOHaB/batbe TaKBOT MOCTYMKA, YaK W HaKOH MPaBHOCHaXHOCTM npecyae,>*
ONTYXKEHOT KOME Ce CyAu Y OACYCTBY Mpes CyA0M Mopa 3acTynatu afsokar.>™

Haw 3akoHMK O KPpUBMYHOM MOCTYMKY [03BO/baBa fAa Ce OMNTY)KEHOM Ccyau Y
O[ICYCTBY Y3 KYMYNaTUBHO WCMywewe cnefdehnx ycnoea: a) Aa je OMTY)KEHU Y
GEKCTBY WM MHa4Ye HMje AOCTVKAH ApPXXaBHMM opraHuMma; 6) ga nocToje HapouuTo
Ba)KHW pa3fio3n Ja My ce CyAu Yy OACYCTBY; B) Aa MOCTOjU npeasior osnawheHor
TYXUoLa fja ce ONTY>KEHOM CyAW Y OACYCTBY I) Aa Cyf NPMXBaTU NPeasior U LoHece
pewlewse 0 cyhewy y oacyctBy (4n. 381). MNMopeg Tora, moryhe je ga Ao ofpXKaearba
rNMaBHOr NPeTpeca y 0ACYCTBY ONTY)XXeHOr Aohe y joLu ABa c/y4aja v To:

Yoabewe OMNTY)KEHOr M3 CyAHWLUE Y Chnyyajy OMeTawa pefa Ha r/1aBHOM
npetpecy (4n. 371 3KIM) unm y cnyyajy Aa caonTy>KeHWN UK CBEAOK 0Abwjajy aa aajy
MCKa3 Y HEeroBOM MPUCYCTBY W/IN aKO OKO/IHOCTU YKasyjy Aa Y HeroBoM npucyctey
Hehe roBopuTun UCcTUHY (4. 390 cT. 5 3KIM).

MoryhHOCT oAp)aBawa [rflaBHOr npeTpeca y CKpaheHOM NOCTynky un 6e3
MpPUCYCTBa ONTY)KEHOT MOCTOjU Y3 KYMYNaTUBHO UCMYHere cnefehnx ycnosa: a) Aa
ce MocTynak BOAM 3a KPMBMYHO [AeN0 3a KOje je Kao rnaBHa KasHa npornuvcaHa
HOBYaHa Ka3Ha WM Ka3Ha 3aTBopa [0 Tpu roguHe; 6) ga ce onTy)XXeHW HWUje 04a3Bao
YPeAHO [0CTaB/beHOM MO3MBY; B) Aa je ONTY)XXeHW MPEeTXO4HO cac/ywaH u r) ga
HEeroBO NMPUCYCTBO HUje HYXXHO (4. 507 cT. 2 3KI).

Vmajyhun y Buay aa 0BU U3y3elm Yy KOjuma Cce r/iaBHU NPeTpec y LefvHN Un
AeMMUYHO (TOKOM M3Bohewa oapeheHnX [LOKasHWX pagrsu) o4pXKaBa Y OACYCTBY

ONTYy)XEeHor He ,u,ajy OCHOB 3a Yynarake BaHPeAHOr TMPaBHOI JiIEKa - 3aXTeBa 3a

9 By opnyke: Colozza v. Italy, p. 14 v 27; Belziuk v. Poland, App. No. 23103/93, judgment of
25.03.1998., Sgjdovic v. Italy, App. No. 56581/00, judgment of 10.11.2004.

>0 Byuan oanyke: Lala and Pelladoah v. Netherlands, App. No. 16737/90, judgment of 22.09.1994.,
Krombach v. France, App. No. 29731/96, judgment of 13.02.2001.
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MOHaB/barbe NOCTYMKA jep je MLy cyheHo Y 0A4CycTBY, > OHM 1 HIUCY MpeaMeT HaLler
NHTepecoBama.

MoryhHOCT fa ce cyaun nmuy Koje je y 6eKCTBY UK HMje AOCTYMHO APXKaBHUM
opraHuma npefsuheHa je npe cBera y Uuby CrpeyaBara HacTynawa 3acTapenoctu
KPMBUYHOI TOHEHA, CMpeyaBarba fa A0Kasu "nponagHy” ycnesd npotoka BpemeHa,
Kao M Yy OMnLwITeEM WHTepecy Aa Ce "pacBeT/in UMHEeHUYHO CTake” N U3PEeKHe KasHa
yunHuouy pgena. HemoryhHoCT ga ce y nornegy TakBOr /iMua W3BPLUM CaHKUMja
Hamehe nnTare "CMUCNEHOCTU” TaKBMX OCY/a, NMOHaB/bake MOCTYMKa 40 Kora Aonasun
Kafla ce CTeKHe MOryhHOCT fa My ce cyau Yy MPUCYCTBY je CropHa ca acnekra
€KOHOMWYHOCTM MOCTYNKa, a nopeg Tora cyhewe y 0ACYCTBY M MOHaB/bakbe TaKBor
NocTynkKa oTBapa W Npo6nem "oncTaHkKa” U "MCTUHMTOCTU” npecyaa AOHETUX Y
nornedy cay4yecHuka Kojuma je cyheHo y npucyctsy. majyhmu y Bugy notpeby
ycknahuBarba HaBefeHVX CYNpPOoCTaB/beHUX TEXHMW, OBOM MPOLLECHOM MoryhHowwhy
Tpe6a ce CAYXXWUTK CaMo U3Y3eTHO, ako MOCTOje "HapoUNTL BaXKHU pasnosu’”. >

LLITa npeacrtaB/ba HapoOUMTO BaXKHe pasfnore je (hakTMUYKO MnuTake Koje ce
pellaBa y 3aBUCHOCTW O OKOMIHOCTU KOHKPeTHor cnydaja. MNMpumepa pagun, BCC je
Hallao Aa NocToje HapouMTO BaXKHM Pasnos3n fa ce ONTYXXEHOM Cyau Y OACYCTBY jep
ce paju 0 CTapoM U C/OXKEHOM NpeAMETY Yy KOMe Cy ONTYXXeHa joLl Ba nnua, a Yemy
y NPWUAOr MAy U TeXHa N Ha4YMH U3BPLLEHA KPUBMYHOT Aena. Kako je KpBUYHO feno
n3spLueHo 2001. rognHe n nma 16 owteheHmx, cyherweM y 04CYCTBY ce owTeheHnma
omoryhaBa fa OCTBape CBOja MpaBa a WCK/byyeHa je M MOryhHOCT eBeHTyaslHOr

3acTapeBatba KpUBMYHOT npeameta.>>

%! OBo jacHo npouaunasu u3 unana 479 3K koju ynyhyje Ha unaH 381, fakne nogpasymesa Aa je
MOHaB/bake MOCTYMKA MLy 0cyheHOM y 0ACYCTBY Moryhe camo y Cyyajy LOHOLLEHA peLlerba 0
cyhewy y 0ACYCTBY CXOAHO OBOM unaHy. Mopef Tora 1 y Npakcu je MCTaKHYTO fa ce y CKpaheHoM
MOCTYMNKY He MOry NpUMeHNTK ofpesde 3aKOHMKa 0 KPUBUYHOM MOCTYMKY O cyhery Yy OACYCTBY
(Mpecypna BpxosHor cyaa Cpbuje, K33. 48/2006 og 30.05.2006. roguHe); Cyherbe y 0acycTBY
OKPWVB/BbEHOT Y cMUCTY YnaHa 304 3aKOHMKA O KPUBMYHOM MOCTYMNKY MOXE ce 06aBUTU camo y
pesoBHOM, anu He 1y ckpaheHOM KpuBUYHOM NocTynky (Peluerwe BpxosHor cyfa Cpouje, Kok. 1
2813/2008 og 19.1.2009).

%52y ToM cMuCay Ce M y MpaKcK MCTUue Aa "cyhere y OACYCTBY MpeAcTaB/ba MHCTUTYT KOjUM Ce
036W/BLHO OACTYMa Of OCHOBHMX Hauyefia KPUBMYHOP MOCTYMKa, 360r 4yera Ce UCTU CamO W3Y3eTHO
KOPUCTW y CNy4ajy MocTojata HAPOUMNTO BaXKHMX pas/iora fa ce OKpPUB/LEHOM CYAM MaKo je OACyTaH."
(Pewierbe AnenaumoHor cyfa y beorpagy, Kx.2 854/2012 o 15.3.2012).

*%3 Mpecypna BpxosHor cyaa Cpéuje, Kx. | 2313/2007(2) og 9.6.2008.
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Y npakcy je NPUMETHO 1 Pa3fIMunNTO BPEAHOBaHE UCTUX OKOMHOCTM Y CMUCTY
MCnyHsetba 0BOT YC/I0BA.

"Kafia ce yTBpAY 3a OKPUB/bEHE [la HUCY JOCTVKHW APXKaBHWM OpraHviMa jep ce Lyxe
BpeMe Hanase y WHOCTPAHCTBY Ha Hermo3HaTUM afpecama v fa npetn onacHocT fa he
Aohun [0 3aCTapenocTu KPUBMYHOI FOHEHA 33 fIEN0 Koje je n3spieHo 1995 roauHe,

MCMYHEHN CY YC/IOBY f1a Ce OKPUB/LEHUMA CYaM Y 0acycTBy.” >

CynpoTHO TOMe:

"OcHOB 3a Cyhewe y OfCYCTBY OMTY)XEHOI He MOXXe MpefCcTaB/baTh HacTynare
ancoslyTHe 3aCTapenocT KPMBUYHOT FOHeHa A0 Koje je [OoL10 yeres Hee(huKacHOCTH

Cya Vv HeKUM Apyrim pa3norom.”>>

"Kapga ce OKpuB/bEHM Hanasu y NpUTBOPY Kog MehyHapoaHor TpubyHana y Xary, HUcCy
NCNYHEHWN YC/IOBM [a MYy Ce CYAM Y OACYCTBY aKO CyA HUWje MPeTX0AHO MOKYLLao Aa
eBeHTya/IHO 06e36eiy HeroBo NPUCYCTBO Npes cyAom.”

CynpoTHO TOMe:

"Kafia ce ONTY)XeHW Hanasn y NpuTeopy y APYroj ApXKaswu, HeLOCTYMaH je ApXaBHUM
OpraHMMa a Kako je Hem3BecTaH 1 BPEMEHCKW Nepuog TOKOM Kojer he 6UTn Tamo, Kao u
MCXOA TOr MOCTYMKa, MOCTOje OnpaBfaHW pasnosv Aa Ce OKPUB/LEHOM Cyau Y
oAcycTsy...imajyhu y Buay fia ce OKpVB/bEHW Hanasn y Xary y nputsopy TpubyHana,
Te [a je HEeM3BeCTaH Kako BPEMEHCKM Neproj TOKOM Kojer he ce OKPUB/bEHW Hanasutu
y NpuUTBOPY Yy Xary Kao v UCXOZ MOCTYMKa KOju Ce BOAW NPOTWB Hera, npasuiaH je
3aK/byyak NPBOCTENEHOr Cyfa Aa Y KOHKPETHOM C/lyyajy MocToje ornpasAaHy pasnosu
[1a Ce OKPUB/LEHOM Cy/I1 Y OACYCTBY.”

Y npecyamn Koja ce 4OHOCWU Yy OACYCTBY OMTY)KEHOI HEOMXOAHO je nu3mehy octanor
HaBEeCTM W pasnore 360r Kojux je nuuy cyheHo y oacyctsy. "lNponycT ga ce Haseay
HapouMTO BaXHW pas3no3n fAa Ce ONTY)KEHOM CyAM Yy OACYCTBY MpeAcTaB/ba
HeJoCTaTaK 360r KOra ce NpBOCTerneHa npecyaa Mopa yKuHyTu. ">
[a 61 ce onNTY)XEeHOM CyAuU/I0 Yy OACYCTBY, MOpa Ce YTBPAUTY Aa je ONTY)XKeHW

y GEKCTBY MMM [a HUWje AOCTVXaH ApXXaBHUM opraHumMa. [lpe AoHOLIeHa OBOr

% Pelewe OKPYXHOT cyfa y beorpagy, Kx. 330/04 og 11.02.2004. roguHe.

%% OkpyHu cyg y Cy6otuum, Kx. bp. 512/07 og 28.12.2007. roauHe.

%% Mpecyaa BpxosHor cyaa Cpbuje, K33.11/04 oa 29.04.2004. rogvHe, BunTen OKpy>KHOr cyaa y
Beorpagy, 6p. 65/2005, beorpag, cTp. 93.

%7 OkpysHu cya y Beorpaay, KB.692/03 og 31.03.2003. n Bpxoshu cyg Cpbuje, Kx. 602/03 of
15.05.2003. roguHe.

%8 BpxoBHu cy Cp6uje, Kx.1 1443/97 og 05.06.1999.
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peliera Cyf je Ay>KaH Aa npefys3Me CBe 3aKOHCKe Mepe [a Ce OMTY)XKeHW MpoHahe,
0ZHOCHO ja ce 06e36ea HeroBo NpucycTeo.>

Y Teopuju je M3HETO CTaHOBMLITE Aa ce cyherwe Yy OACYCTBY He Mopa
OJHOCUTM CamO Ha rnaBHU npeTpec, Beh [a Ce OBO pellere MOXEe [OHETU U Y
npeTxogHom nocTynky.”® MehyTM, AMCKYTaBUNHO je [a AU 3aKOH OCTaB/ba
npocTopa 3a OBakBO Tymadewe. lMoped uummeHuue fa je ofpenba o cyhewy y
O[CYCTBY perynucaHa y OKBMpY rnaBHOr rnpeTpeca u fa 3aKOHUK He rOBOPM O BOhewy
noctynka, Beh o cyhewy y ogcyctsy, 3K n3pnu4MTO roBOPU O ONTY>KEHOM, LUTO
3HauM Ja ce Mopa paguTv O NuLy Yy MOr/edy Kora je onTy)xHuua notepheHa (un. 2
Tauy. 3 3KI). Nmajyhu y Bugy o6aBe3Hy CyACKY KOHTPONY ONTYXHWLE npeasuheHy
3KTr1/2011, nutane je fa v 4O OBE KOHTPO/Ie MOXe fohu ako ONTY>KHULA MPETX04HO
HUje [OCTaB/beHa OKPUB/bEHOM. [O0CTaB/batbe ONTYXKHULIE OKPUB/LEHOM U [aBatbe
eBeHTyaslHOr ogrosopa Ha onTy6y (4n. 335 n 336 3KI1/2011) npeTxofe HEHOM
NCNUTMBAKY, a/in 3aKOH He [aje OAroBOP Ha nuTare Aa v L0 O0BOr UCMUTMBaHA
YOnLiTe MOXe Aohu ako My ONTYXKHULA HUje AocTaB/beHa. MparmaTtuyHn pasnosu, a
noce6Ho notpeba fa ce y HeKMM cllyyajeBMMa ONTY)XXKeHMMa Cyau y OACYCTBY 6w
HanaraiM fa ce Ha OBO MUTawe a Mo3uTuBaH OAroBop. CTo mpomsunasu n U3 .
481 cT. 1 Koju npegpuha fa Ce OKPMB/LEHOM, Y3 peLUeHe KOjUM Cce [03BO/baBa
MOHaB/batbe MOCTYMKA J0CTaB/ba M ONTY)XXKHULA U peLlere O heHOM NOTBphUBakY,
aKo My paHuje HUCY focTasbeHn. CXOAHO TOME, peLlerse 0 Cyhery Y 04CYCTBY MOXeE
Ce [OHETW CaMO HakOH MOTBphHMBarba OMTY)XKHLE, W TO Y3 WCMNYHEHEe OCTaunX,

3aKOHOM NpeABUHEHUX YCroBa.

% UnrbenuLia fa ce ONTY)KEHN Hanasn y MHOCTPAHCTBY CaMa MO Ce6U He 3Haum 1 Aa je OH Y 6eKcTBy
OJHOCHO /12 je Hej0CTyNaH ApXXaBHUM OpraHuMa, Beh ce Mopa Moy3faHo YTBPAUTY fja je OH HanycTHo
3eM/by KaKo 61 136erao cyfere. Y ToM Clyuajy ce Haume Mopa MOKYLLATH ca [oCTaB/bakbeM No3uBa
nyTem MefyHapoHONpaBHe NOMohY UK ca MOKpeTareM NOCTYMKa eKCTPaAnLmje, a TEK 1 ako 0Be
Mepe ocTaHy 6e3ycrieLlHe MOXe Ce CMaTpaTyl a je OKPUB/bEHN He0CTyNaH ApXaBHIM OpraHnMa.
Tako n M. Lkynuh /2011/: 930.

0 T Bacurbesuh 1 M. Fpy6ay /2005/: 520.
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3.2.1. MNoHaB/bakbe NocTynKa muy ocyheHoM y oAcycTBy

MoHaB/bate MNOCTYNKa MUy ocyheHOM Yy OACYCTBY NpeAcTaB/ba MOCEOHY
MOABPCTY BaHPEeLHOI MPaBHOI /IeKa-3axTeBa 3a MoHaB/bake NOCTYMNKa KOoju ce y 0BOM
C/y4ajy He 0HOCK UCK/bYUMBO Ha YMHEHNYHE MakbKaBOCTM NPaBHOCHaXKHE Mpecyse,
Mako y MOHOB/LEHOM MOCTYNKY ocyheHW fobuja MoryhHocT fga yTuue Ha pesyntar
YTBPHEHOI YMHEHWYHOr CTakba, LUTO MYy je paHuje 360r cyhewa y 0AcycTBy 610
ycKpaheHo.

3a pasninmKy of ocTa/IMX OCHOBA 3a NMOHaB/bakbe MOCTYMKa Koju ce MaxoM OfHOCe
Ha HOBe YMHbeHNLE M [0Ka3e KOju A0BOAE Y NUTake NPaBUIHOCT YNHEHUYHOT CTakba
yTBpheHOr NpaBHOCH&XHOM MPecyfoM, OBAe Ce He Mopa paguTh HU O KakKBUM
HenpaBMIHOCTUMA, Beh je J0BO/bHO fa /inue Koje je ocyfeHO y 0ACYCTBY WMIN HEroB
OpaHunal y poKy Of LUecT Meceuu of HacTynawa MOryhHoOCT ga My ce cyam y
NMPUCYCTBY MOAHECY 0Baj 3axTeB. LLleCTOMeceUYHM pOK He Moynke fa Teye of faHa
Kafa je ONTYXeHW ca3Hao fa je ocyheH y oacycTBy, Beh oA faHa Kaga je 06jeKTUBHO
HacTynmna MoryhHocT ga My ce Ccyau y npucyctBy, WTo he Hajuewwhe 6UTK cnyyaj
Kafla je Y WHOCTPaHCTBY /fiMLLEH cobofe paau eKcTpaguumje Uav y Hawoj 3em/bn
6yne NuLleH cno6oge Mo MOBpaTKy M3 MHOCTpaHcTasa M T. cn.”®* Tako ce paH
Nnwera cnobode HecymmMBO CMaTpa TEPMUHOM Of KOra ce OMTY)KeHW cmartpa
[OCTYMHWM [pXKaBHUM OpraH1Ma 1 0ff KOra ce payyHa poK 3a MO/HOLLIEHE 3aXTeBa. >
M0 UCTEKY LLIECTOMECEYHOT POKa MOHaB/bakbe Ce MOXe TPAXMUTU CaMO ako MoCTOju
HeKu of, 0OCHOBa HaBefleHUX Yy un. 473 3KI1.

Y Teopuju je pasmartpaHo MuTawe Aa M ce NoHae/bake MOCTYMKa Mo 0BOM
OCHOBY MOXE TPaXWTW W Mpe MPaBHOCHWKHOCTW Mpecyde KOjOM je HeKo nuue
ocyheHo y oacycTBy. [IOK HeKM ayTopu CMaTpajy Aa NpaBHOCHAaXXHOCT Npecyae Huje
HeonxofaH MpefycnoB 3a [OHOLLEHE pellera 0 Cyhewy Yy 0ACyCTBY, Te Aa U rnpe

NpPaBHOCHaXKHOCTY Npecye Tpeba [03BONNTM MOHAaB/batbe MOCTYMKa, NOCEGHO ako je

%! Tako 1 M. LLikyanh /2007/: 1283 n M. LLikynnh /2011/: 1137.

%2 BpxosHY cyg Cpbuje, K33. bp. 28/06 o4 01.03.2006. rognHe, HaBefeHo npema: W. Cumuh n A.
TpeLbes, 36MpKa CYACKUX Of/TyKa 13 KPUBUYHOMPABHE MaTepuje - cefma Krura, Cnyx6eHn rnacHuk,
Beorpag, 2006, ctp. 337.
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OKPUB/bEHW NNLLEH cnoboge,™® apyru ucTuuy fda je MpaBHOCHaKHOCT HEeonxo/aH
NMpefycrioB jep je BaHpeAHa MpaBHa cpefcTBa Moryhe ynaratm camo MpoTUB
MPaBHOCHAXKHUX Mpecysa, Te Aa 3aXTeB 3a NOHaB/bake MOCTYMKa KOju je MOAHET npe
HEero LUTO je npecyda noctasa NpaBHOCHaXXHA He Tpeba 0AbaunTh Kao MpeypareH,
anm He Tpeba No meMy MoCTyNaTy 0K MPecy/a He MocTaHe NpaBHOCHaXHa. > Y Besu
ca TMM, BpxoBHUM Cyf je 3ay3e0 cTaB Aa ce noctynak y cmucny ynaHa 410 3KI1 He
MO>e MOHOBUTU Npe NPaBHOCHXHOCTK npecype.”®

[MpakTMYHO nocmaTpaHo 4O OBe CuTyaumje MOXe LOhW HAKOH [OHOLUeHa
MPBOCTENeHe Npecyze anv Mnpe keHe NPaBHOCHAKHOCTY (Npe UCTeKa poka 3a »asby)
MWW Y MOCTYNKY Npes APYrocTerneHUM CyLoM MOBOLOM Xanbe MofHeTe of CTpaHe
Ty)Xuoua, 6paHmoLa nnn Hekor of nuua osnawheHNx Ha ynarawe XXanbe y Kopuct
OKPVB/LEHOT.

Y NpBOM Cny4ajy, ako Cy Ce CTEKIM YC/OBW f[a Ce OKPVB/LEHOM CYyAU Y
MPUCYCTBY Mpe UCTeKa poka 3a >kanby Tpebano 6wu cnpeunty fa MpBOCTENeHa
npecyja foHeTa y OfCYCTBY OMTYXXEHOI MOCTaHe NpPaBHOCHaXKHa, Kako 6u ce n3berno
ynarawe OBOI BaHpefHOr npasBHOr feka, 6yayhu ga 6u BaHpeAHW MpaBHW NIEKOBU
Tpebano ga Oygy camo M3y3eTHa npaBHA CPeACTBa, & HWKAKO WHCTPYMEHTM 3a
PeLOBHO MCMUTUBAHE MPaBHOCHAXHUX Mpecyga. Kako je moryhHocT cyhewa y
MPUCYCTBY HAcTynua npe UcTeka poka 3a xanby, NpeTrnocTtassba ce fa he n npecyga
OKPVB/bEHOM OWUTK [OCTaB/bEHA MPE UCTEKA OBOr poka Kako 6u My ce omoryhuno
ynarawe >anbe u crpeyaBarke HacTynawa MPaBHOCHOKHOCTWU. Y TOM Cy4ajy
HaBefeHa npecyda HY>XHO cafgp>ku nospedy 13 un. 438 ct. 1 Tay. 5, jep je rnasHu
npeTpec ogpxaH 6e3 nuua ymje je NMPUCYCTBO MO 3aKOHY 00aBe3HO, LUTO Hataxce
yKungare npecyge 1 spaharwe Ha NOHOBHO Cyhere Y NpUCYCTBY OMTY>KEHOT.

Y Opyrom cny4ajy, ako je TOKOM MOCTYrnKa Mo »anbu HacTynuia MoryhHocTt
[ia Ce OKPUB/bEHOM CYAW Y NMPUCYCTBY, APYrOCTeNeHn cyf uma cnegehe MoryhHoCTu:
1) nnn fa ogniyun o xanbu Ha npecyay HakoH Yera npecyga noctaje NpaBHOCHaXKHa,

Te [la HAKOH Tora Crmce BpaTW MPBOCTEMNEHOM CyAy Ha O[/1yunBatbe O MOHaB/batby

%3 T Bacurbesuh n M. Mpy6ay /2005/: 733.

%4 M. Lkynuh /2007/: 1285 n M. LLikynuh /2011/: 1139. Osaj cTaB je y cKnagy 1 ca npasHUM
cxsatarem KpusnyHor ogeetse BCC og 23.11.2001.

*%° MpaBHO cXBaTare KPUBUYHOT oferbersa BCC yTpheHo Ha cegruum of 23.11.2001. roguHe,
BunTeH BpxosHor cyaa Cpbuje, 6p. 3/2005, beorpag, cTp. 19-20.
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nocTynka, WaM fa 2) YKWHEe MPBOCTENeHYy HernpaBHOCHAXHY MNpecysy W Bpatu
npegMeT Ha MOHOBHO Cyhere, Kako 6u ce TMme oMoryhuio fa ce OnTY)KeHOM Cyau y
npucycTay. [lpyra conyumja je npuxsat/bmsuja 6yayhu ga 6v oKoHuYare >KanbeHor
MoCTyrnka W [MOHaB/batbe MOCTYNKa MO OBOM BaHPEAHOM MPaBHOM JfieKy Owmo
CYMNPOTHO 3aXTeBUMA eKaCHOI 1 EKOHOMUYHOT Ccyhema.

O 3axTeBy 3a MOHaB/bake MOCTYMNKa Of4yvyje BaHpacrnpasHO Behe cyfa Koju
je oanyumBao y npeom cTeneHy. Cya MOXe pellereM 0A6aumTy 3axXTeB Koju je
HebnaroBpeMeH Mnv NOAHET Of CTpaHe HeoBnawheHor Mua UM YCBOjUTK 3axTeB U
[03BO/INTY MOHaB/bate MOCTYNKa. [pakTMYHO MOCcMaTpaHo, pellewe O opbujary
3axTeBa 3a MOHaB/batbe MOCTYNKa HWje mMoryhe goHeTwn, 6yayhu ga ce npuiMKom
of/lyumBarba O 3axTeBYy He WCMUTYje HeroBa OCHOBAHOCT, Beh caMO WCMYyHeHe
hopMasHMX YCNoBa fa Ce NNLY ocyeHOM Y 0ACYCTBY MOHOBO cyau. >

3a pasnuky og 3KI1/2001 Koje je ocTaB/bao MOryhHoOCT fa ce "cTBap Bpatu y
CTare McTpare, 04HOCHO [a Ce MUCTpara CrnpoBefe ako je Huje 6uno” (4n. 413 cT. 3
3KT1/2001), 3KI1/2011 He ocTae/ba Ty MoryhHocT, nponucyjyhu ga ce OKpYB/bEHOM
y3 pellere O [03BO/M MOHaB/baka MOCTYMNKa 40CTaB/ba ONTYXHULA U peLlere O
noTBphHMBaky ONTYXXHULE, aKO MY paHuje HUCY f0CTaB/beHn (4. 481 cT. 1). OBO je
pa3ym/bMBO MMajyhv y BUAY HE CamMO HOBM, JaBHOTYXKW/IAUKWN KapakTep ucrpare, Beh
M Y/HbeHULY fa je OKPUB/bEHW MOpao 61TK ocyheH y OACYCTBY Ha OCHOBY oapeheHunx
[0Kasa, Te 3a NOHOBHUM BOereM MUCTpare y Lu/by NMOHOBHOI MPUKYM/bakba foKasa
Hema noTtpebe. CXO4HO TOMe, MOHOB/LEHWN MOCTYMaK 3arnpaso MoApasymMeBa NOHOBHO
cyhetbe. Kako je onTyxxHuua Beh paHuje npoLuia Kpo3 NocTynak CyfCKe KOHTPOIe,
OHa Ce He UCMUTYje NMOHOBO HNUTW OKPUB/LEHW MMa MPaBo Aa NofHece OAroBOp Ha OBY
ONTYXXHMLY.

Y MOHOB/LEHOM MOCTYMKY Ce [OHOCKM HOBa Mpecyfja, Koja He cMe 6UTK Ha
LUTETY OMTYXXEHOr U KOjOM Ce u3puuye fa Ce paHuja npecyga Yy UeuHW um
[eNMMUYHO CTaB/ba BaH CHare 1Uam fa ce ocTae/ba Ha cHasu. OBy npecyay moryhe je
nobmjatm CBUM pPejOBHMM W BaHpPeAHVWM nNpaBHUM nekoBuma. [lopen Tora,

OKPUB/BEHN Y MOHOB/BEHOM TMOCTYINKY MOXE 3aK/by4dUTWU Cropa3ymM O MPU3Haky

%66 Tako 1 M. LLkynuih /2007/: 1285-1286.
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KPMBUYHOI [iefla ca Tyxuouem, uMmajyhm y Buay [fa Ce 0Baj Crnopasym MOxe
3aK/bYUUTU CBE [0 M3jallitbaBarba OKPUB/LEHOT O ONTYXXOW Ha rNTaBHOM NpeTpecy.

Y MNOHOB/LEHOM MOCTYMNKY Ce He MpuMewyjy oapende O 3actapesnocty
KpPVMBMYHOI roheHa. [llpouecHa cuTyauuja HacTana of AaHa MPaBHOCHaXXHOCTU
pellera KOjuM je [03BOSbEHO MOHaB/bare NOCTynkKa y cmucny un. 413. 3KI u 3a
BpeMe HOBOT Cyherba, UCK/byYdyje YTULaj 3aCTapeiocT KPUBMYHOT FOHEeHba Ha UCXOS,
TOr NocTynka. Apyrum peunma, y ogpesou un. 413. 3KIM nponucaHo je NoHaB/batbe
MOCTYMNKa HakoOH cyhera Yy OACYCTBY Y KOM Ce OCTBapyje WCK/bYYMBO WHTepec
OKPUB/bEHOT KOjU OYeKyje MOBO/bHUjY MPecydy Of paHuje AOoHeTe MpaBHOCHaXHE
npecyse, He3aBMCHO Of TOKa WM UCTeKa POKoBa 3acTapenoctu. OBO TUM Npe LWTo
OKPVIB/LEHN MOXXE 3aXTeBaTW MOHaB/bakbe MOCTYMNKa Y CMUC/NY HaBefeHe NpoLecHe
ojpenbe, HakOH MPaBHOCHAXHOCTWU paHuWje Mpecyde, aM U HAaKOH LUTO HAacTynu
anconyTHa 3acTapenocT KPUBUYHOT rowerba.>®’

[lo npobnematnyHe cutyaumje BesaHe 3a Cyherwe y OACYCTBY MOXe fohu y
C/y4ajy Kaja ce nocTynak BOAM NPOTUB BULLIE CAOKPUB/bEHUX, Of, KOJUX CY HEKa nmua
y GEKCTBY W/IN CY HELOCTWXKHA [ApPXKaBHMM OpraHvmMa 1 cyau UM ce y OACyCTBy. Y
TakBOj CUTyauuju HepeTKO Ce [JellaBa [a NPUCYTHWU CAOKPUB/LEHW “CBa/byjy
KpVBULY” Ha OAGer/sior OKPWUB/LEHOT Ca KOjUM je CYOYere Mo JIoruuM CTBapu
Hemoryhe. lako OKpMB/bEHW, HE MOTY YjelHO MMaTu 1 CTaTyC CBefoKa (ca N3y3eTKOM
3aK/by4erba CnopasymMa 0 CBefoYery), CyA [A0KA3HO BPeAHYje HhUX0oBe UCKase LWTo je
38KOHCKM YTEME/beHO UMHEHULOM [Ja je Yy Hawem npasy, 3a pas/iky Of
aHr/I0CaKCOHCKOT, Cac/yLlake OKPUB/LEHOT PerynncaHo Mehy [oKasHUM paframa.
Mopen Tora, ako je MOCTynaK NPOTWB CAaOKPWB/bEHMX pa3fBojeH, WTo he u 6UTK
C/y4aj Kaja ce jeAHOM 0Of HUX CyAM Y OACYCTBY, CyA MMa MpaBo Aa caMO WM3BPLUN
YBUJ, Y NCKa3e CaoNTY)KEHUX NPema Kojuma je KpUBUYHW MOCTYrNaK pPasfiBOojeH Un je
Beh OKOHYaH MpaBHOCHaXXHOM ocyhyjyhom npecygom (4n. 406 cT. 1 Tad. 5), n 6e3
HMXOBOI HEMocpeHor cac/yllaka Ha rnaBHoOM npetpecy. [o npobnema gonasv ako
Ce KacHuje CTEKHY YC/l0BY fa ce 0A0ernomMm OKpUB/bEHOM MOHOBO CYAM Y NPUCYCTBY,

Ma ce Ca je,qu CTpaHe nocTtaB/ba NUTakE MOI'thOCTI/I Cyo4era OKpPUB/LEHOI Ca Beh

*" Mpecypna BpxosHor kacaumoHor cyga K33 9/11 oa 16.02.2011. roanHe, BunTex BpxosHor
KacaumoHor cyga, 1/2011, ctp. 60.
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ocyfleHUM cayyecHWLMMa, Kao W nutawe 'cynabuHe” npecyfe [OHETe NPOTUB
CaOKPUB/LEHUX KOjuMa je CyfeHO Yy MpucycTay.

Mpumepa pagun, ako cy ce nuua A, b, L n [l TepeTnna 3a cayyeCHULLTBO Yy
ybuMCTBY A0 KOra je AO0LL/I0 TOKOM Tyde, a nuuy Ll je cyheHo y oacycTtsy, nuua A, b u
[ Mory uctmuyati ga je ynpaso nuvue L, opraHusoBano "cadekylly”’ U HaHeno
CMPTOHOCHY paHy >XPTBW, Te Cy4, Y CKnagy ca Tum, amua A, b n [l ornacv Kpusum 3a
yyecTBOBae Y Tyun a nnue L Koje je y 6eKCTBY ornacu KpmMBuM 3a yomucTeo. AKo ce
KacHuje CTeKHY yc/ioBu aa ce nmuy LI MOHOBO Cyaun y HeroBoM NpUCycTBY, He MOXe
MYy Ce YCKpaTuTu MOryhHOCT [a MCrnuTa CBE CBELOKe, Ma W CAOKPWB/bEHE YWju CYy
NCKasn KopuvliheHn Kao [0Ka3 Yy MOCTYMKY KOju Ce BOAMO MPOTWB Hera. Y TOM
CMUC/Yy W Yy MpaKCK je HarnawaeaHo fa je Cyd HenpaBWIHO MOCTYNMoO WM fa je
YMHEHMYHO CTake MOrpelHo M HenoTnyHo YTBphHeHO, Kada je Yy MOHOB/LEHOM
MOCTYMKY Y KOMe Ce ONTY>XEeHOM CYAWO0 Y OACYCTBY 06MO0 npesiore ogopaHe fa ce
HEenocpeAHO cac/yLuajy CBefoum, fa Ce paHuju CaonTYXKeHW cacnyLlajy y CBOJCTBY
CBeloKa M cacnyluajy ca ONTY)XKeHWM, paan NnpoBepe oAbpaHe ONTYXXEHOr, jep je
OuYMrnefHo fJa cy Yy TOKY MNPBOCTEMEHOr MOCTYMKa OCTaM OMNTY)XEHU TepeT
OLrOBOPHOCTA 3a W3BPLLEHE KPUBMYHOT fena npebaumnv Ha OMTY)XEHOr KOMe ce
cafjia cyau y NOHOB/LEHOM MOCTYMKy.>%®

MHTepecn npaBMYHOr MNOCTYMNKa YMjU je jedaH Of OCHOBHMX MoOCTynara
MOryhHOCT HenocpeaHOr UcnuTrBarka ceefoka (4. 6 ct. 3 o EK/bIM) 6u Hanaranm ga
Ce ONTY)XEHOM OMOryhu ucnuTvBare CBUX CBELOKa, Ma W Cyouewe ca cafa Beh
OCyf)eHUM CaoKpuWB/bEHMMA YMjU Ce WUCKa3W KOpWUCTe Kao [Jokas. AKO ce Yy
MOHOB/LEHOM MOCTYMNKY MCMOCTaBW Aa CAa0KPUB/bEHW HUCY FOBOPUIN UCTUHY U [a je
PeuvMo y rope HaBefieHOM MpUMepy HenocpeLHN nsBpLuMnaL, youctea 6mno nuue A,
Aa je opraHmsartop 6uno nuue b, a ga je nuue L, koje je y oacycTBy ocyheHo 3a
ybuCTBO Camo Y4eCTBOBa/IO Y Ty4u, NMOHaB/bakbEe MOCTYrMKa Moryhe je camo y nornegy
nnua L, kome je cyheHo y oacycTBy. NpaBHOCHaXHE npecyae npoTus nvua A n b 6m
"onctane” umajyhv y BuAy Aa MOHaB/bake MOCTYMNKa HUje moryhe Ha LWTeTy
ocyheHor. Y TakBOj CUTyaumju Haume [onasn [0 pasMUMOMIaKerwa "npaBHe” ©

CTBapHe UCTUHe, a/ln UHTEPEeCK MpaBHe CUIypHOCTM M Hadveno in favour defensionis

*%8 Mpecypna BpxosHor cyga Cpéuje, Kx. 1353/00 o 23.11.2000. roguHe.
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6V y HaBefeHOM Cny4ajy npeBnajanv Hag notpebom yTephuBata MaTepujasiHe
NCTUHE.

3a pasnnky of rope HasegeHor muwbewa BCC-a m gocapallimwe npakce,
3KM/2011 wu3pununTo npeasuha fga ce Yy [MMOHOB/LEHOM MOCTYNKY Cay4YeCHUK
OKPUB/bEHOT KOjU je Beh OCyheH He MOXe cac/yLlaBaTh, HUTK Ce MOXE CYOUUTK ca
OKpUB/bEHUM, Beh ce yrno3HaBarwe Ca CajpXMHOM MCKasa OCyheHOr cay4yecHuKa
o6aB/ba y cknagy ca un. 406. cT. 1. Tay. 5. 3KIM-a, ¢ TMM Aa ce Npecyda He MOXe
NCK/bYYMBO UM Y 0f1ydyjyhoj Mepu 3acHMBATK Ha TakBOM Aokasy (4. 481 cT. 2).
CxofiHO TOMe, ocyheHu cayyeCHWUM Ce He cacnyluasajy NoHoBo, Beh ce Behe camo
yro3Haje ca CafpXXMHOM HUXOBMX paHUje AaTUX UCKa3a.

HasegeHa oapefba npaBga ce notpebom fa ce u3berHe KBasWMOHaB/batbe
MOCTYrMKa Y OAHOCY Ha cayyeCHMKe Kojuma je cyheHOo y npucycTBy, Kao M fda ce
n3berHe nojas/buBarbe OCYHEeHOr cayyecHUKa Yy [BOCTPYKOM CBOJCTBY - Kao
cayyecHMKa M NvLa Koje cBeoum o forafajy 3a Koju je ocyheno.”® [lo “ksasu-
MoOHaB/batba” MOCTYNKa OCyheHMM cayvyecHMUMMa CBakako He Moxe pohu, jep
MoHaB/bake NOCTYMNKa Ha LWTETY ocyheHor Huje moryhe, a He MOCTOje Mpenpeke HY
[ia ce ocyheHM MojaBu y CBOJCTBY CBefOKa M 6e3 3ak/byumBama Criopasyma y TOM
npasuy y cMucny ynaHa 327, uMajyhu y BUAy Aa je OH Uy paHujem MnocTyrKy Mmao
CBOJCTBO OKPUB/bEHOT, & HEroB MCKa3 je, MOMyT MCKa3a CBAKOr CBeAoKa KopuwheH
Kao [0Ka3 y MOCTYnKy NpoTuB oabernor okpue/beHor. Oapenbda Koja oHemoryhasa
HEenocpeAHO UCMUTUBaHE OCYNEHNX cayyeCHMKA CBAKaKO je Yy MHTepecy e(iMKacHOCTU
MOCTyrnKa, aau LOBOAW Y NUTawe jefHO Of OCHOBHMX Mpasa 0fLbpaHe Aa Ucnuta umm
[ia Ce Yy HEeroBoM MpuUCYCcTBY MUcnuTajy cBu ceegoum (4n. 6 ct. 34 EKJ/bIT) wto y

Kpajtby PyKY AOBOAM Y NTatbe U NPaBUYHOCT MOCTYMKA Y LENNHW.

%9 "Cacnylwarbe 1 Cyouerbe ce UCKbyuyje Aa 61 ce n3berna cuTyaumja KBasunoHaB/barba nocTynaka y
0/IHOCY Ha cay4eCHMKa KoMe je CyfieHo Y NPUCYCTBY M KOjU Ha TaKBO MOHaB/batbe MOCTYMNKa HeMa
npaBo, anun 1 Aa ce ocyheHn cayyecHMK He 61 MojaB/bBao y ABOCTPYKOM CBOjCTBY: M Kao Cay4ecHVK 1
Kao nuue Koje ceefgoun o gorahajy 3a koju je ocyheHo”. I'. T. nuh n gpyru /2012/: 954.
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3.3. BAXTEB 3A BALLUTUTY SAKOHNTOCTU

3a pa3nuMKy of 3axTeBa 3a MOHaB/bake MOCTYNKa KOjU je YCMepeH Ha
MCNpaB/bakbe YMHEHUYHX HENpaBUIHOCTU Y MPaBHOCHXXHMM Mpecyjama, CBpxa
3axTeBa 3a 3alUTUTY 3aKOHWUTOCTU je YK/awarwe MNPBHUX rpellaka, OLHOCHO
Mcnpas/bare MoBpefa MaTepujasiHOT WM MPOLECHOT 3aKOHa [0 KOjuX je AOL/Oo Yy
o4NyuM WM MOCTYMNKY KOjU je MPeTXoAMO HEeHOM AOHOLewY. [lOK ce 3axTeB 3a
MOHaB/batbe MOCTYMNKa MOXe MOAHETW camMo NMPOTMB NPaBHOCHAXHE Mpecyfe, 3axXTeB
3a 3alWTUTY 3aKOHUTOCTU Moryhe je MOLHETW NPOTMB CBUX MPABHOCHAXXHMX Of/1yKa
[AOHETUNX KaKo Of CTpaHe Cy/a Tako M 0f CTpaHe jaBHOr Tyxumoua (4n. 482 c1. 1 3KI).

Nako je pey O BaHpe4HOM MpPaBHOM JlIeKYy MNPEBAaCXOAHO YCMEPEeHOM Ha
Mcnpas/bare rpellaka y NPUMeHW 3aKkoHa, 3axTeB 3a 3alTUTY 3aKOHUTOCTU Y
ofpeheHVM cuTyaumjama MOXe [0BECTU [0 W3MEHE UYMHEHWYHOr CTarwa YTBpheHor
NpaBHOCHaXXHOM npecyfom. YnaH 426 3KIM/2001 je npeasuhao aa "ako ce NPUIMKOM
pellaBarba O 3axXTeBY 3a 3alUTUTY 3aKOHUTOCTU KOjWU je MOAHET Y KOpUCT ocyheHor
nojaBu 3HaTHa CyMia Y nornegy UCTUHUTOCTU OA4JTYYHUX UMtbeHMLa YTBPHEHUX Y
O4NlyUM NMPOTUB KOje je 3axTeB MOAUrHYT, nma 360r Tora HMje moryhe og/lyunTn o
3axTeBy 3a 3alITUTY 3aKOHUTOCTW, Cyd he MpecyfoM KOjOM peluaBa O 3axXTeBy 3a
3alUTUTY 3aKOHWUTOCTU YKUHYTW TY OLNYKY W HapeauTn Aa Cce OAPXKU HOBWU TNaBHM
NpeTpec npe NCTUM UK APYFUM CTBApPHO HaANeXHUM NPBOCTeNeHUM cyaom”. >

HaBepneHa ogpenba je omoryhasasna "npogop” y yTBpHeHo YMHeHNYHO CTame
M (PaKTUYKW je [ONa3nI0 O MOHaB/batba MOCTYMKa M MUMO HOBUX UWHEHMLA U
[l0Ka3a, Kako 61 ce "CTapu [0Ka3u MOABPrAM HOBOj OLeHW”.>’* McTuuaHo je aa osa
yCTaHOBa NpefcTaB/ba ABOCTPYKM WM3y3eTaK, jep [LOK Ce Y >XanbeHOM MOCTYnKy
YTBPNEHO UMHEHUYHO CTake WCMUTYyje caMO MO NPUroBOpy CTpaHKe, OBLE [0
NCNUTMBaKa YTBPHEHOr YMHEHUYHOT CTakwa [0/1a3n MO CYy)KOeHOj AY>KHOCTW, a
nopes Tora noHaB/bake Ce BPLIM paau MOHOBHOI UCMUTMBAHbA UCTOT YMHEHWUYHOT
MaTepujana LUTO je KOZ MOHaB/batba MOCTYMKa MCK/bYYeHo.>’> O NorpeLHoM uam

HEeNnoTNyHo yTBPHEHOM UMHEHUYHOM CTaky APYroCTeneHu Cyf OAnydyje camo ako

0 0 oBoM peLuery: B. yphuh /2006/: 188-189.
> T Bacurbesuh u M. Mpy6ay /2005/: 749.
2T Bacurbesuh u M. Mpy6ay /2005/: 749.
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Ce Ha Tako HeLWTOo YyKasyje Mo >anbu, a 1 NocTynak 3a MoHaB/batbe KPWBUYHOT
MOCTYMNKa He MOXKe Ce NMOKPeHYTU MMMO 3axTeBa OB/awheHOr nnua Koje ykasyje Ha
HenpaBWNHOCTN Yy YTBPHEHOM UMHEHWUYHOM CTawy. 3a pasiuKy Of Tora, Kop
npumeHe un. 426 3KI/2001 6uno je [OBO/LHO [a HaKOH yKasvBakha Ha MoBpemy
3aKOHa of cTpaHe PJT-a, BpxoBHM Ccyf YBUAOM Yy cnuce npegMeTa "Mocymiba Yy
NCTUHUTOCT O4J/TYYHUX UYMHEeHULA” N Hapean Of4pXKasare HOBOI [/1aBHOI MpeTpeca.
[o Tora je mpumepa pagn [0nasvno ako 61 BpPXOBHM cyd Hawao Aa OAnyyHe
YMHEHNLIE HUCY jaCHO W HeCyMhMBO YTBpheHe, fJa ce Mnpecyda 3acHMBa Ha
npeTrnocTaBkama, fa je OueHa [oKasa HejaCHa M KOHTpaguMKTOpHa W T. c/. Ha Taj
HauMH je MHTepecuMa yTBphrBarba MaTepujasiHe UCTUHe [aBaHa jacHa NPeAaHOCT Haf
MHTEpecuma MpaBHe CUTYPHOCTU W3PaXKeHe KPOo3 WHCTUTYT MpPaBHOCHaXHOCTY,
6yayhu aa je HajBULLM Cy MOrao [a Ha/loXu NOHOBHO Cyhere YyBeK Kada Nocymrba y
NCTUHUTOCT O4/TYHHUX YNHEeHULA.

OBa opgpegba je KpuTuKOBaHa jep OTBapa BpaTa 3a WHAUPEKTHY
"MHTepPBEHLM]Y" HajBULLINX CyfoBa Yy 06M1acT YmkbeHuua "y KOjoj Cy OHW HajMare
CUTYPHKU", YMMe je Yy MOCTynaK O 3axTeBy 3a 3alUTUTY 3aKOHUTOCTW YHET jefaH
e/IEMEHT KOjU je MOTMYHO CTpaH TOM MPaBHOM J/IeKy YCMEPEHOM WCK/bY4YMBO Ha
OTKNMarbatbe MoBpeda 3akoHa."> Ha Taj HauMH je moBpeda 3aKoHa (aKTUUKY
KopuLLheHa Kao OCHOB 3a NPOAOP Y YTBPHEHO YNHEHUYHO CTakbe.>’

3KI/2011 He cagpxu oBy ofpeaby, wHcucTupajyhm Ha gocnefHujem
pasrpaHuyery YMHEHNYHON U MPaBHOr M HacTojakbuMa Aa ce noBpeae 3aKOHUTOCTU
NCMNTY]JY WUCK/bYYMBO Y OAHOCY Ha YMHEHWYHO CTakwe YTBPHEHO NpaBHOCHAXHOM
npecyaoMm, a He Aa Cce TO YMHEHMYHO CTakbe NMOHOBO yTBphyje. Hajsuwimn cyn aakne
BULLE Hema MOryhHOCT Aa MPWIMKOM OAJly4MBara O OCHOBaHOCTM 3axTeBa BpaTu
npeAMeT Ha MOHOBHW INaBHW MPeTpec caMo 360r CyMHbe Y "MCTUHUTOCT OAJTyYHUX
YynkbeHNUA", Beh Ce HEeroBo WUCNUTMBaHE OrpaHMyaBa WCK/bYUYMBO Ha TpeLlke Yy
MPUMEHW 3aKOHa Ha YTBPHEHO YMHEHWYHO CTawe. LUTaBuwie, u3pUUMTO je
nponuncaHo fa nospefa 3akoHa MOCTOjM aKo je "Ha YMHEHUYHO CTawe YTBPHeHo Yy

MPaBHOCHAXXHOj OZNYLM MOrPeLLHO NpUMereH 3aKoH” (4n. 485 CT. 2) WTOo 3Haun aa

>3 M. Mpy6uLua /1980/: 275.
> .M. Vinuh v gpyrv /2012/: 961.
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Ce Mosiasu of MpeTnocTaBKe MPaBUIHOCTU U UCTUHUTOCTU YTBPHEHOT YMHEHUYHOT
CTarba y Koje BpXOBHM KacauuHu Cyf He MOXe CyMibatu, Beh camo ucnurtatu ga iv je
€BEeHTYa/THO A0LU/IO A0 NOrpeLLHe NpuMeHe MaTepujaiHoOr Uav NPOLLECHOT 3aKOHa.

Mopep Tora, HACY CBe FPeLLKe Yy NMPUMeHN 3akoHa (NoBpeje 3aKkoHa) OCHOB 3a
ynarawe OBOI BaHpeLHOr MpaBHOr fieka, Beh camo OHe uuje ucnpas/barbe BKC
cmarpa 3HavyajH1UM 3a NpaBWIHY UKW YjeHauyeHy npuMeHy npasa (4. 486 CcT. 2) [oK
he y cynpoTHOM, aKko ce He paau o TakBoj nospean BKC 3axteB ogbauntu (4n. 487
CT. 1 Tau. 4). HaBefeHo peluerwe he 3HATHO pedyKOBaTU MEPUTOPHO Of/1yudMBare
HajBMLLEr cyZa MO OBOM BaHpPeLHOM MpaBHOM JfieKy, umajyhu y Buay fa My ce
ocTaB/ba MOryhHOCT fa ofbauu CBe OHe 3axXTeBe KOje He cmarpa 3HayajHum 3a
NpaBUHY WK YjeaHaueHy npuMeHy npasa.>’”

MehyTuMm, HaBefleHa peLlera He 3Hade [a je y NOoCTynKy NnoBOLOM 3axXTeBa 3a
3aLUTUTY 3aKOHUTOCTU UCK/byYeHa MOryhHOCT M3MeHe YHEeHUYHOT CTakba yTBphHeHor
MPaBHOCHAXXHOM npecyaoM. MpunnkoM oflyumBarwa 0 0BOM 3axTeBy BKC um3mehy
ocTasior nMa MoryhHocCT fia npaBHOCHaXXHY OLYKY YKUHE Y LUeNVNHU NN SeIMMUYHO
N BpaTu NpPeAgMeT Ha NMOHOBHO Cyhere MPBOCTENEHOM WM anenauyMoHom cyay (un.
492 ct. 1 1ay. 1 3KIT). ¥ TOM cyyajy Aonasun 40 HOBOT rN1aBHOT NpeTpeca Ha Kome ce
MOry MCTULATU HOBE YMHbeHWLE WU MOAHOCUTM HOBW [oKa3n (4n. 494 3KI1) unme
(PaKTUYKM [onasn U [0 M3MeHa MPaBHOCHAKHO YTBPHEHOr YMHEHUYHOr CTaa.
CxofHO TOMe, MpaKTMYHa pa3nka 1M3ocTas/barba YnaHa 426 3KI1/2001 ornepa ce y
TOMe WTO BPXOBHWU KacauuvoHW cyf MPUIMKOM OAJ/lyumBarba O 3axXTeBy 3a 3alUTUTY
3aKOHUTOCTW BULLE HE MOXXE YKWHYTWM MPaBHOCHaXHY Npecyfy noj W3rosopom
"CYMHE Y UCTUHUTOCT OA/TYHHUX YMHEeHMLA” KOja ra crnpevasa Aa NpoueHn Ja nu je
[OWI0 A0 noBpefe 3akoHa (OAHOCHO fa /M je 3axTeB 3a 3alUTUTY 3aKOHWUTOCTU
OCHOBaH), Beh npeAMeT MOXe BpaTUTWM Ha MOHOBHO Cyhere TeK ako NpeTXogHO
YCTaHOBW Ja je [OLNO [0 MOBpefe 3aKoHa Ha KOjy Ce NOAHOCKAL, 3aXTeBa Nno3mBea.

[0 noHoBHOr cyhewa MOXe Aohm M y cnydajy MNOAHOLWIeHa 3axTeBa 3a
3aWTUTY 3aKOHUTOCTM MO yn. 485 cT. 1 Tauy. 3, 04HOCHO aKo je OA/lYKOM YCTaBHOr
cyga vnn ECJbIT yTBpheHo fa je OKpMB/bEHOM YcKpaheHO unv nospefeHo npaBo

3arapaHToBaHo YctaBom PC mnu EKJ/bIT, npumepa pagu ga My je yckpaheHo npaso

> O oBoM peLuetby onwmpHuje: . M. Unrh v gpyrv /2012/: 963-966.
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[ia HENoCpeLHO UCNNTYje CBEAOKeE, Aa MY je Npu3Harke U3HYHeHo 1 c. Y ToM cnydajy
Ce He 3axTeBa fa Ce paau O NOBPeAM Koja je 0f 3Hayaja 3a MpaBUIHY U yjefHaYeHY
npuMeHy npasa, Beh je AOBO/bHO Aa MOCTOjU oAfiyKa YctaBHor cyaa unu ECJbI
KOjoM je yTBpheHO fa je OKPUB/LEHOM TOKOM KPUBMYHOI MOCTYMKa nospeheHo unu
yCKpaheHO HEKO OCHOBHO NpaBo 3arapaHToBaHO YcTaBoM nnn EKJbI.

CXofHO TOMe, MaKO Ce KOf OBOr BaHpPeLHOr MpaBHOr JfleKa Monasn of
MPeTrnocTaBke MPaBUIHOCTU YTBPHEHOr YMHEHUYHOr CTawa, ofpefeHe npoLecHe
noBpeae mMory o6opuTn OBy NPeTnocTaBKy. Mpumepa pagn, ako ce ycTaHOBK fda je
rNMaBHW MpPeTpec OApPXaH Yy OACYCTBY OKPMB/LEHOI UM Aa je ofbpaHu yckpaheHo
npaBo fJa HenocpegHO WCNUTa CBeAOKe TY)XXuiawTeBa WM f[a je MpusHare
OKPVIB/LEHOT W3HYNEHO, TUMe Cce ayTOMaTCKW [0BOAW Y NuTare W MNpaBUIHOCT
YTBPHEeHOr YNeHUYHOT CTaka Ha KOMe je npecyaa 3acHoBaHa. PakTUyKy fonasn [o
MoHaB/baka MOCTYNKa W MMMO HOBMX UMHEHMLA W [oKasa. [lorpewwHo wnu
HenoTnyHo YTBPHEHO YMHEHWYHO CTake camo Mo cebu He MOXKe 6UTM OCHOB 3a
ynarawe 3axTeBa 3a 3alUTUTY 3aKOHWUTOCTW, a/in BaXXU HeobopmBa NpeTrnocTaBka Aa
ofpefeHe Trpelwke Yy nmnpoueaypu ayToMaTtCKu [O0BOAe Y TMuTawe W HEerosy

npaBUIHOCT.
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4. TIPETXOAHO NMUTAHE

[MpeTXo4HO UM NpejyauunjaiHo nuTake je NpaBHO MUTake Koje Ce MOXe
JaBMUTK Y NOCTYNKY W Of KOra 3aBMCK W peLLerbe rNaBHe CTBapy, a 3a Unje pellaBatbe
je MPYMapHO HajNeXaH Cy/ Yy HeKOM fpYrom MOCTYNKY WAW Heku Apyru oprad.>’
Tako ce, npuMepa pagu, Ko KpMBUYHOT fefa Kpahe MoXe NoCTaBUTU NTare fa v
je pey o "Tyhoj cTBapun”, Kof ABOOPaYHOCTN MOXKe BUTU CMOPHO NMUTaHe Ba/IMAHOCTM
NpPeTXoAHOr 6paka, Ko HefaBarba N3apXKaBata MOXE Ce NMOCTaBUTU NuTarbe f4a /v je
OKPUB/bEHW OTaL, feTeTa, KOA POAO0CKPaHB/beba OAHOC CPOACTBA U3MERY yurHMoua 1
XPTBe, KO KPUBUYHKX Aena NpPOTUB CNY)KOeHe LYXXHOCTU [a /I OKPUB/bEHN MMa
CTaTyC CNy>X6eHOor nnua 1 T. cn. Pey je 0 NUTawMMa Ynje je pellaBare Yy NpUMapHoj
HaZ/IeXKHOCTY CyAa Y HEKOM ApYrom MOCTYIKY WKW HEKOr ApYror HafneXHor opraHa
a Koja Cy 0f, 3Hayaja 3a pelLaBare KOHKPeTHe KpUBWMYHOMpaBHe cTBapw. [o ucte
cuTyaumje Moxe LOhW My HEKOM ApYroM MOCTYMKY Kaja OfJ/iyka napHWYHOr v
HEKOr [ApYyror cyfa WM HeKor Apyror Haf/IeXXHOr OopraHa, 3aBucW 0f, MPeTXOLHOr
pelsaBawa OfpeheHe KpuBMYHOMpaBHe CTBapW MpuMepa pagu fa v je wTeTa
MPOY3pOKOBaHa M3BpPLLEHEM KPUBUYHOT Aena, fa h oapeheHo nvue Tpeba fa bypae
NALWHEHO POAMTE/LCKOr MpaBa YCfef M3BpLUeHa KPUBWUYHOT Aena U Cn. Y TOM
CMUCNY OANYKe jeflHOr cyfa Mory MMaTy "npoLUNpPeHo AejcTBO” Y CMUCAY yTuLaja Ha
04J1yKe HeKor apyror cyja.

3axTeB 3a Op3MM UK edmKacHUM  cyheweM, MNpakTuyHe noTpebe
cneuujanusaumje 3a ogpeheHy BPCTY MOCTYNKa, Kao U noTpebe 3a ycknaheHowwnhy
CYACKUX ofnyKa, oHeMoryhasajy yTBphuBarbe CBUX MOTyhnX YnkieHnLa HEOMXO4HNX
3a peluaBarbe OApefeHOr MpaBHOr MNUTaka 4uje pellaBakbe je Yy NpuMapHoj

HaANeXHOCTU HEKOr ApYror cyaa Wau ApXaBHOr opraHa. AKO 64 Yy MOCTYrMKYy 3a

576 3kM/2001 roBopu 0 npejyauLmjanHom nutary, Aok 3KM/2011 spaha Hasus kopuwheH y 3KI n3
1976. rogvHe 1 roBopu 0 NPETXOAHOM NuTary. Peuy je 0 n3pas3uma Koju ce Hajuellhe y3umajy Kao
CUHOHUMW, Majia ce Y Teopuju ykasyje Ha ogpeheHe pasnuke. Tako Bacumesuh, 3anaxyhu ce 3a
Kopuwwhere TepMUHA MPejyauLIMjanHO NuTakbe Kaxe [a je 0Baj u3pas afleKBaTHUjU jep cy "npeTxogHa
MMTarba OHa Koja XPOHOMOLUKM MOpajy 6MTKW peLleHa npe rnaBHe CTBapu, anu Koja cy YnMcTo
npoweaypasiHa U Mory 6UTW U NPaBHa U YNHEHUYHA, HO HU Y KOM Cy4ajy HUCY efleMEeHT rnaBHe
cTBapw. MpejyanumjanHa nuTatba Cy YBeK npasHa W YMHE CacTaBHM A0 pellaBarba O rnaBHoj CTBapn.”
T. Bacurbesuh /1981/: 220.
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HeJaBarbe 13LpXKaBara OKPMB/LEHM UCTULA0 [ja HWje oTal, AeTeTa, KpUBUYHU CY[, He
61 Mopao nocebHO aa yTBphYyje 0YMHCTBO ako Beh NOCTOjV NapHUYHa Npecyaa Kojom
je OHO yTBpheHo. Mnn ako 6u ce y MapHUYHOM MOCTYMNKY 3a HakKHajy LUTeTe
MOCTaBWU/IO NUTakE Aa NN je TY)XKeHW KPUB 3a LUTETY HacTaly y TY)KMOYEBOM CTaHy,
napHWYHU cyf Hehe yTBpAMBaTU KPUBULY TYXXEHOr, ako Beh MOCTOjU KpMBUYHA
npecyza KojoM je OH ornatleH KpmMBmM 3a owteherbe Tyhe cTBapw.

Y Besn ca TUM, OCHOBHA je AWnemMa Kako NOCTYnuTW Yy CcuTyaumju Kaga
pellaBare rnaBHe CTBapy 3aBUCK Of NMPETXOAHOT pellaBakba HEKOr MpaBHOr MUTaka
KOje je y MpYMapHOj HaL/1IeXXHOCTU HEKOT APYror cyAa Uin ApXKaBHOr OpraHa 1 Kakas
je yTuuaj npaBHOCHaXXHE OA/IYKE KOjOM je TO MNuTake MEPUTOPHO pPeLLeHo Ha
nocTynak Koju y Toky. Ofrosopu Ha oBa nuTawa 3aB1ce 0f BPCTe NOCTYNKa Y Kojuma
Ce OHa MocTaB/bajy, a Npe AeTa/bHUjer pasMaTparba 0Be Npob/emMaTKe HEOMXOAHO je
yKa3aTh Ha OCHOBHE KapaKTEpUCTVKE MuUTara Koje Ce Y KPMBUYHOM MOCTYNKY MOXe
jaBunTK Kao npetxogHo. Mpema ogpepbama 3KMM-a (un. 17):

"AKO MpvMeHa KpPMBMYHOP 3aKOHA 3aBMCWM Of MpaBHOr MuTawa 3a uunje
pellaBatbe je Haf/iexaH cyf y ApYroj BPCTU MOCTYMKAa WAM HEKU APYTU APXKaBHU
OpraH, cyf, Koju Cyan y KpUBMYHOM NpeaMeTy MOXe CaMm PELUUTW W TO NuTatrbe, Npema
oApen6ama Koje BaKe 3a JOKa3MBare Y KPUBUYHOM MOCTYTIKY.

Peluete MpaBHOr MuTakba M3 CTaBa 1. OBOr 4YnaHa MMa [AejCTBO camo Y
KPMBMYHOM NOCTYMKY Y KOjeM je TO NTatbe pacrnpas/beHo.

AKO je 0 npaBHOM NuTarky K3 cTaBa 1. 0BOr 4ynaHa Beh QOHEO OAJNYKY cyh Y
[pYyroj BpCTW MOCTyNKa WX ApYrv ApXXaBHW OpraH, TakBa Of/lyKa He ob6aBe3syje
KPVBWYHY Cyf Y NOTNeLY OLeHe fia v je Y4nkseHO OfpefieHO KpUBMYHO Aeno."

N3 3aKOHCKMX 0fpenbun npounsnnase cregehe:
a) MpeTXxo4HO NMTawe MOXKe BUTU caMO NPaBHO NUTare

MpeTXo4HO NUTaHEe je UCK/bYYMBO MPaBHO MUTaHe LITO 3HauM fa Cy[ MOXe
OUTK BesaH caMO MpPaBHUM, HE W UYUHEHWYHUM 3aK/byyuuma Apyror cyga wau
Hag/leXXHor opraHa. Tako npuMepa pagu, Cyf MOXe Npey3eTu NpaBHWM 3aK/byvak
MapHUYHOr Cyda [a je OKPMB/bEHW OTal, fJeTeTta wan fga je ogpeheHa cTBap vy
B/IACHULUTBY OKPUB/LEHOI, &l HE MOXE Kao [JoKase MNpey3uMmaTh uUntbeHuLe
yTBpheHe y TOM MOCTYMKY - Aa je yTBpHeHO fa je nuue MOrpewHo ynucaHo y
MaTU4HEe Khbure, fa je nuue A paauno kao 6narajHuk y ogpeheHom npepysehy y
oApeheHOM nepuody, fa Cy OKPMB/bEHM W OwWTeheHW 3ak/byyunim yrosop o

Kynonpogaju Koju Huje u3BpLleH 1 T. c/1. [pyrayvje noctynawe npeacras/bano om
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KpLUEeHE Hayena HemocpeaHoCTH, Npasa Ha o4bpaHy v npaBuyHO cyhewe, byayhu ga
oM TuMe (haKTMYKM npecyda Guna 3aCHOBaHa Ha YMHbEHMLAMAa KOje YOMLITe HUCy
Oune yTBphMBaHe Yy KOHKPETHOM MOCTYMNKY W Y Morneay Kojux OKPUB/bEHOM Huje
Aarta MoryhHocCT fja ce usjacHu, Ucnuta cBeOKe U U3Befe peneBaHTHe [oKase, Beh cy
yTBpheHe 0f CTpaHe HeKOor Apyror cyja y HeKoM [pYyroM MOCTYMNKy Y KOMe
OKPVB/LEHM YOMLUTE HMje MOPa0 HU y4eCTBOBATM.

Be3aHOCT cypa 3a OfnyKy Apyror cyfga WaM ApYyror HagieXxHor opraHa
nofpasyMeBa Be3aHOCT 3a M3peKy Of/1yKe, [ak/e 3a NpaBHE 3aKk/byyke Apyror cyga,
HE 1 3a YMHbeHMYHA YTBphera. Tako NapHUYHKU Cy[, KOjU je Be3aH 3a NMPaBHOCHAXHY
ocyhyjyhy npecyay KpmBUYHOI cyda y nornefy noctojawa KpMBMYHOI aena Hehe
yNnasuTn y pasmatpare Ha KOju HauvH U Ha OCHOBY KOJUX UMHEHMULA je KPUBUYHU
cyA YTBPAMO MOCTOjarbe TOr fena, Beh je Be3aH M3pekoM terose ogiyke.”” Uy
Mpakcu ce OCHOBAHO UCTWYeE Aa je CyA "Be3aH 3a ocyhyjyhy KpMBUYHY npecygy camo
y nornegy noctojawa KPUBUYHOT fena, aiv He U 3a YNHEHWYHO CTake YTBPhHEHO y
KPMBUYHOM MOCTYMKY Yy MOrNeAy OHUX UMHeHMLA KOje He MpecTaB/bajy efleMeHTe
KpMBUYHOT fena. MNpoTMBHO je Hayeny HenocpefHOCTU Te YnkbeHuLe yTBphuBaTh u3
o6pasnoxerba KpuBMYHE npecyfa, Beh ce oHe Mopajy yTBphrBaTM HENOCPeAHO, Ha
rnaBHoj pacnpasn”.>’® MapHuuHK cya Huje oBnawheH Aa pagy pellaBakba CrIOPHOT
NPeTXOAor nuTaka LEeHW WUCKase CBeAOKAa W OKPWMB/LEHOr Kao HWU Apyre [Aokase
n3BefeHe Yy KPMBMYHOM MOCTYMKY, Beh MOXe WM cam M3BOAUTM [OKase pagu
peLlera NPeTXOLHOr NUTaHa, UK CavyeKaT OKOHYake KPUBMYHOT MOCTYMNKa Yy KOMe

he ce NpaBHOCHaXKHO YTBPAUTY KPMBULIA, @ 3a KOjy OAUTYKY je Tafa Be3aH W MapHUYHM

Cy,q.579

6) MpeTXo4HO NUTarke Mopa BUTK NUTare 3a Unje je peLlaBare nNpYMapHo
HaAe>KaH HeKn ApYru Cyf, vnu Ap>KaBHu opraH
Y Teopuju je N3HETO MULL/bEHE Aa Ce NPETXOAHO NuTake MOXKe OJHOCUTU U

Ha martepujy KpuvBMYHOr npasa. M. pybuwa cmartpa ga he 10 6uUTK cnyyaj Kaga

37 Cyp "He MOXe YNa3uTh y UCTINTUBaKE HATW NPABUAHOCT YTBPHEHOT UMHEHUUYHOT CTakba Ha KOMe
OHa MoYMBa, HATY MPaBWUAHOCTY NPUMeHe NpaBHe HOPMe Ha YTBPAEHO YMHEHUYHO CTarbe.” M.
py6uLia /1966/: "KpusnyHy cya v npejyauumjanHa nutamwa”, 360pHuK MpasHor hakynTeTay
3arpeby, rog. XVI, 6p. 2, 3arpe6, 157.

8 Pellierbe OKPYXKHOT Cyaa Y Bambesy, M. 388/2005 og 10.03.2005. rognHe.

> peLierbe MpuBpeaHoOr anenaumoHor cyaa, Mx. 10456/2010 og 15.7.2010. roguHe.
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04J/lyKa O jeflHOM KPWBWYHOM [efly 3aBWCK Of, NOCTOjara M KaXMBOCTU LPYror
KPMBUYHOT [fena, npvMepa pagu KOA KPUBUYHOT [efia MPUKpUBama, Mnomohu
YUMHMOLY NOC/e U3BPLUEHOT KPUBUYHOT AeNa, KaXXHbMBOCT NOACTPEeKaya 1 nomaraya
M cn. Y TUM cuTyaumjama rno HeroBoM MULLbEY, KPUBUYHU CY[, je caMocTanaH y
peLuaBary NPeTXOAHMX NUTara 13 06/1acT! KPUBUYHOT MpaBa U HUje Be3aH OL/1yKOM
[IPYrOr KPUBWMYHOT Cy/a Mo TOM nuTakby. >

OBakBO Buvhere je HenpuxeaT/bMBO MMajyhu y BuAy 3aKOHCKe oppende
KOjvMa je u3puumTo npeaBuheHo a je pey 0 NuTaky "3a Ymnje peLlaBarbe je HaaneXxaH
CyA Y APYroj BPCTM MOCTYNKa UAN HEKW ApYrv ApxxaBHM opraH” (un. 17 ct. 1 3KI).
"pybuwa je Hamme oBaj cTaB 3acTynao umajyhmn y suay 3KI n3 1956 roguHe Koju
HWje npeasuhao da je pey 0 NuTawy 3a Koje je Had/exaH cyf Yy ApYyroj BpCTH
nocTynka, Beh "cyg y Kom gpyrom noctynky” (4n. 15 ct. 1 3KI/1956), wro my je u
[0 OCHOBa 3a TyMauewe [a Ce Moj nojam "Apyror rnocTynka” MoXe MoABeCTU U
[PYTU KpUBMYHM nocTynak.”®* Y npumepuma koje HaBogu (MpuKpuBare, Nomoh
YUMHMOLY NOC/MEe W3BPLUEHOr KPMBUYHOI [Jena, KaXXmMBOCT cayyecHUKa WU T. CN)
nocTojarbe KPUBUYHOI fena je 3aKOHCKW YCMNOB/bEHO HEKUM [PYrUM KPUBUYHUM
[enoM, anM TO He 3HauM fJa je 3a MOoCTojakbe TOr KPUBWUYHOI [ena HEeOonxoLHO
yTBphMBare TOr APYror KPUBMYHOT fefa y nocebHOM KpMBUYHOM MOCTYMKY. Tako ce
y Npakcu OCHOBaHO HaBOAM [a 3a NOCTOjake KPUBUYHOT fefla NPUKpuBaka Huje of
3Havaja YMkbEeHMLA LUTO je M3BpLUMAL, KPMBMYHOI Aena KOjoM je cTBap npubaB/beHa
0CTao HEemno3HaT, a Takofe je npeneBaHTHa 1 KPUBMYHA OATOBOPHOCT M3BpPLUMOLA Aena
KOjoM je cTBap npu6asbeHa.”® cTu je cnydaj v ca cayuecHULITBOM, KOA Kora je
[0BO/bHO fa Off CTpaHe M3BpLunoLa 6yae M3BpLUEHO Aeno npeasuheHo Y 3aKOoHY Kao
KPWUBMYHO JEN0, JOK KPUBMLLY U3BPLLMOLLA He Tpeba 3axTeBaTi. >

CXofHO TOMe, MOCTOjake TOr [PYror KPWUBMYHOI [efla He MOXe
npefcTas/baTv MPETXO4HO NUTake Yy 0BUM CnydajeBuma, byayhu fa ce 3a O4yKy O
rNaBHOj CTBapyM He 3axTeBa fAa je TO KPMBUYHO Aeno YTBPHEHO Yy 3aKOHCKOM

06jKETUBHO-CYOjEKTUBHOM CcMUCNy. TPeTXOAHO NUTakbe MOXe OUTU camo MuTawe

%80 M. Mpy6uiua /1966/: 165-167.

%1 M. Mpy6uiua /1966/: 166.

%82 OkpyxHu cyg y Beorpagy, Kx. 1858/92, HaBeaeHo npema: 3. CTojaHoBuh /2006/: 534.
%8 3. CrojaHosuh /2006/: 149.
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unje pelLaBare HUje y NPUMapPHOj HAANEXHOCTW KPUBUYHOT, BEN HEKOr ApYror cyaa

NN HagnexxHor opraHa.

1) MNpeTxo4HO NUTarke MOXKE Ce OAHOCUTU Camo Ha NPUMEHY KPMBMYHOT 3aKOHa ain
He 1 3aKOHMKa 0 KPUBMYHOM NOCTYMKY

Ha ocHoBY 3aKOHCKe ofpeabe fa of NPeTXO4HOr nuTawa 3aBUCK NpUMeHa
KPVBMYHOI 3aKOHa, Y Mpakcu je 3ay3eT CTaB fJa Ce MPEeTXOLHO NUTake MOXe
peLuaBaTn caMmo paau NpMMeHe KPUBUYHOT 3aKOHa, a/in He U paan npumMeHe 3aKoHMKa
0 KpPVBWMYHOM MOCTYMKy. "360r Tora je cya, Kafga je o4nyyvo ga m3 cnuca u3asoju
3aMUCHUK O cac/yllawy CBeAoKa Kora WCTPaXHW Ccyauja Huje ynosopuo Ha
NpuBWUNErujy aa He cBeAoYKn, cmatpajyhu ra 4eTeToM ONTYXXEHOr, YNPKOC YMHEHULN
[ia je y MaTUUHY Kiury pofeHrx 61uno ynmcaHo ume Apyror vua Kao oua, pellasao
NPeTXo4HO NuTake paau npumMeHe 3KI1, Ha wWTa HXje MMao NpPaBo, a He NPETXO0AHO
NUTakbe pagu MpUMeHe KPUBMUHOT 3aKOHa, Ha LUTa jeAuHO 1Ma npaso.">** CxogHo
TOMEe NpouM3uiasu fa Cyd caM MOXe PeLlnTV MPeTXOLHO MuUTawe Kaja Of Hera
3aBMCU MPUMEHa KPUBUYHOI 3aKOHa, a [a OBO MWTake He MOXEe CaMOCTa/IHO

peLuaBaTy Kaga of wera 3asucu npumeHa 3KI-a.

4.1. lejcTBO NPaBHOCHAXKHNX KPUBUYHUX NpPecyaa y ApYrumMm CyacKum
noctynuuma

[MpaBHOCHaXXKHA Npecyja KPUBUYHOP Cyfa KOJOM je ONTYXXeHW OrnatleH
KprBMM MMa 06aBe3yjyhe [ejcTBO 3a Cyf Y APYroj BPCTU MOCTYNKa U OpraH yrpase,
afm camo y nornegy nocrojaka KpusuuHor gena (4naH 13 3M0M, ynaH 134 cTtas 3
BOyI'I).585 TyXunay, y napHUYHOM MOCTYIMKY MOXe 3aCHMBATU TY)K6eHU 3axTeB Ha
MCTOM >XMBOTHOM forafhajy MoBOAOM KOra je KPVMBWUYHW Cya [OOHEeO npecyay
(noHWWTa] YroBopa 3ak/by4eHOr Ha OCHOBY (hba/iCM(IMKOBaHE WCrpaBe, OAy3MMarbe
pOAUTE/bLCKOr MpaBa 360r Hacw/ba y MOPOAMLM, OMO3MB MOK/IOHA 360r KPUBUYHOT
[ilena MNOKIOHOMpMMUA MNpema MOKNOHOAABLY W C/.), @ YecTo Ce Aewlasa M fa

KPUBMYHM Ccyf, YNyTW OLITeheHOr Ha MapHULy Y LWby OCTBapera VMOBUHCKO-

% Mpecypa AnenaumoHor cyaa y Beorpagy, KXK. bp 1430/11 og 5 maja 2011.

%85 Unan 13 3MM 1 un 134. cT. 3 30YTM-a MOrpPELLHO roBOpE Aa je Cyf Be3aH 3a KPUBMYHY Npecyay y
norneay "NocTojara KPMBUYHOT Aena U KPUBMYHE OArOBOPHOCTU” LUTO je CynpOTHO BaxkekeM K3 no
KOME je KpMBUYHA OATOBOPHOCT CacTaBHW €/1eEMEHT KPUBUYHOT Aefa.
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MpaBHOI 3axTeBa (HakHaja HemartepujajiHe LUTETe YC/ief TeLlKe TenecHe MoBpese,
NMOHULLTAj oApeheHor NpaBHOr Nnocna u T. ci).

MapHUYHK Cy[ je Be3aH 3a NPaBHOCHAXHY NpPecyay KPUBMYHOT Cya KOjoM ce
OMTY)XEHW Ornawlasa KPpUBMM, LUTO 3HAYM Aa Ce TaYHOCT OHOra LUTO je KPUBUYHK CY[,
YTBPAMO CBOjOM NPEeCyAoM He MOXKe OCropasaTty, HU LOBOAWUTU Y MUTawe. TY>KeHU
KOju je MpeTxofo ocyheH y KPYBMYHOM MOCTYNKY HE MOXe OCropaBaTh YMkbeHuLe
KOje Cce OfHOCe Ha W3BpLUEHE KPWMBMYHOI fJena. Ha Taj HauvH, npaBHOCHaXHa
KpMBUYHA Npecyia AUPEKTHO yTu4ye Ha (DopMUpare YMHEHNYHOT CyrncTpaTa O4nyKe
MapHWYHOr CyAa, jep NpeicTaB/ba HEOOOPMB LOKa3 O MOCTOjakwy OApeheHe MpaBHO
pefieBaHTHe YunkbeHULEe. Y Teopuju ce 0BO NPaBwio oObjallirbaBa [LOMWUHALMjOM
NCTPKHOTr Hayena y KPMBMYHOM [MOCTYMKY, 3a KOje Ce Bepyje Aa rapaHtyje
ncnpasHuMju pesynTar. >

Y Be3un ca TUM, Tpeba HariacuT Aa je Cy4 unv Apyru Ap>KasHW OpraH Be3saH
KPVMBUYHOM MPECYLOM Camo Y Noriefy U3peke KOjoM je ONTYXKEHW Or/alleH KPUBMM,
a1 He N YNHEHUYHUM CTakeM Koje je YTBPHEeHO Y KpMBMYHOM MOCTYNKY. Mpumepa
paiu, OKPUB/LEHW je Y KPUBMYHOM MOCTYIKY Or/lalleH KPUBUM 3@ HaHOLLEeHE TeLlKe
TeflecHe nospese owTeheHOM, afin je MCTOBPEMEHO YTBPhHEeH 1 AonpuHoc owTeheHor
y Ty4” y KOjoj je gowno Ao nospefe. MNMuTamwe je fa N Yy KacHWje MOKPEHYTOM
MapHWYHOM MOCTYNKY OKPUB/LEHW Kao TYXXEHWN MOXE UCTULATM NPUTroBOp MNoAe/beHe
OLroBOPHOCTU No3uBajyhn ce Ha KpWBWMYHY Npecyay Y Kojoj je yTBpheH LonpuHOC
owwTeheHor (Y OBOM Cnyyajy TYXMOLa) HacTaHKY Ty4ye OAHOCHO LTeTe?

Mpakca je 3ay3ena HeraTuBaH CTaB, MOL 06pa3noXereM fAa je Cyf "Be3aH 3a
ocyhyjyhy KpnBUYHY npecyay camo y rnornedy noctojaka KpUBUYHOT Aena, anu He U
328 YNHEHNYHO CTare YTBPHEHO Y KPUBMUYHOM MOCTYMKY Y NOrnefy OHUX YnHeHMULA
KOje He TMpecTaB/bajy eNeMeHTe KpWBWMYHOT fAena. [IpOTMBHO je Haueny
HENnoCcpeAHOCTU Te YMHeHWLE YTBPAMBATU U3 06pa3foXKera KpMBUYHe npecyaa, Beh

ce OHe Mopajy YTBphMBATU HeMocpeaHO, Ha raBHoj pacnpasu.">” OBo je y cknagy ca

%8 Tako bajep kaxe f1a je "pasnor Taksor cTaBa OKONHOCT /i Y ApYriM CyACKIM NOCTYNLMMa U y
MoCTynuMmMa Apyrmux opraHa He Bpeay Hauesio Tpaxerba MaTepujaiHe UCTUHE, 6apem He y OHOj Mepun'y
KOjoj Bpeau y KpMBUYHOM MOCTYnKy.”, V. Bayer /1982/: JyrocnoBeHCKO KPMBUYHO NMPOLLECHO NpaBo-
KHUra npea- YBog y Teopujy KpMBUYHOT npoLecHor npasa, 3arpeb, 1982., 175.

%7 (Pewwere OKpyxHOr cyga y BameBy, k. 388/2005 og 10.03.2005. roguHe). WcTo Tako,
"yTBphMBare AONPUMHOCA KOA MOAe/beHe OfrOBOPHOCTY CaflpXkaHO je y 06pa3noxery npecype, na y
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rope M3HETUM CTaHOBULLTEM [a je Cy[ Be3aH M3PEKOM Mpecyje, He 1 AoKa3nMa Koju
Cy Y TOM NOCTYMKY U3BEAEHN N YNHEHMLAMa KOje CY Y eMy YTBpheHe.

Kako KpvBM4YHA Mpecyfa KOjOM je OKPMB/bEHW OrfalleH KpuvBMM MMa
o6aBe3yjyhe [ejCTBO Y NOCTYNKY Npea Apyrum Cyaom uUav opraHoMm ynpase, Hamehe
ce NUTake fa Nn je Taj APYrv Cyd Ay>XaH [a MpekuHe nocTynak Kako 6u cavekao
OL1yKY KpPMBUYHOT cyaa? 3aKOHMK O MapHUYHOM MOCTYNKY faje cyay AUCMO3UTUBHO
MpaBo Aa y TOM Cnyyajy cam peLuv npeTxoaHo nuTawe (4n. 12 ct. 1 3r10M1), a ga v he
ra cyf cam pewwasatm unm he cavekatM Of/IYKY KPWBWUYHOI Cyda 3aBUCK 0Of
OKOJ/THOCTW KOHKPETHOT CNy4aja, LUTO Ce MOXe npukasatu cnegehrm npumeprma:

Mpumep 1:

Tyxunay, (nuue A) je y NapHUYHOM MOCTYMKY MOAHEO TYXXOY NPOTUB TY>KeHor (mue
B) pagn ucnnare gyra og 51.000,00 eBpa. MehyTuM, jaBHM Ty)XXunay, je HaKOH Tora
MOKPEHYO KPMBUYHM NOCTYMaK NpoTUB Tyxwuoua (nmuya A) 360r KpUBUYHOT Aena
N3Hy[e, jep je HaBOAHO "MPUHYAMO TyXKeHor (nuue B) fda 3ak/byun yroeop o 3ajMmy
HOBLA Ha MMe Bpahawa gyra no paHvje 3ak/byyeHUM yrosopuma O 3ajMy, Koje O
[LOCNeniocTn HUje MCnNaTMo U TO Tako LUTO je BULLECTPYKO yBehasao ayr TyxeHor b."
OBfe ce HaumMe nocTaB/ba Kao NMPETXOLHO MuTare fa /N je U3BPLUEHO KPUBUYHO Aeno
N3HYeE, jep aKko jecTe TY)XKOeHW 3axTeB Ty>Kunoua (M3HyhrBaya) y napHUYHOM MOCTYNKY
caMUM TUM MOCTaje HeOCHOBaH. MapHUYHK CYA je O4y4Mo fa NpeknMHe noctynak Ao
OKOHYarba KPpUBMYHOT MOCTYMKa jep he "0f 04/1lyKe Y KPYBMYHOM MOCTYMKY 3aBUCUTYN U
OCHOBAHOCT MOTPaxkMBatba TyXnoLa. ">

Mpumep 2:

Ty>Xnoum cy y napHU4HOM MOCTYMKY NOTPaXXMBAIV HaKHaZy LUTETe Of 34PaBCTBEHON
LleHTpa 360r rybutka fgeteta npy nopohajy ycnep rpeLuke fekapa 3arnoc/ieHor y Tom
LeHTpy. Mpema HaBoaMMa TyX6e, paanno ce 0 rpy6oj HenaXKmM rMHEKOsora Koju Huje
ca [Y>XHOM MaxHOM, carflaCHo npasuivMma CTPyKe, NpaTtvuo npegroponajHo cTarbe
TY>XWbe, 360r Yyera Huje 61aroBpeMeHO MPey3eo XMPYPLUKY UHTEPBELMjY- LApCKU pes,
LITO je MMano 3a nocneguuy CMpT feTeta 360 yryllerwa yaucarbeM Niogosa Bofe.
MpeTxofHO nuTakbe Yy MOCTYNKYy OUNo je Ja NN je yummeHa neKapcka rpeLuka.
MpBOCTENEHN CY[, je NPeKVHYo MOoCTynaK AOK Ce He [OoHece Mpecyfa Y KpUBUYHOM
MOCTYMKY, anu je BWWW CY4 YKAHYO OANyKYy nof o06pasnokerweM fa je
"KpUBMYHOMpPaBHa OArOBOPHOCT MHOrO LIMPW MojaM Of KpuBMLE 3a LWTeTy Yy
rpahaHckonpasHoM cmuchy.”>®

Kop ognyunBara ga v he ce NpeknHyTW NOCTyNaK [0 AOHOLLEHA KPUBUYHE

npecyne, Tpe6a y3eTU Yy 063Up UMkbeHWLY Aa MM MOCTOjatbe KPUMBUYHOT [aena

TOM CMUC/Y W HUWje MOT/O0 fa MoAJfieXke MHCTUTYTY MnpecyheHe CTBapu, jep ce Taj UHCTUTYT OAHOCU
caMO Ha Of/lyKe KOje Cy HaBefeHe y W3peuun Mpecyfe, 3HauuM NpaBHOCHaXHOWhy MoXe fa 6yge
3axBaheHa camo M3peka npecyge, He 1 obpasnoxere mucte” Mpecyna OKpyXHoOr cyfa y Barbesy, MNk.
582/2006(2) oz 19.09.2006. roguHe.

%% pelierbe Buwer cyga y Hosom Caay nocnosHm 6poj 788/10 op 26.10.2010. roguHe.

%% pelierbe OKpYXHOT cyaa y Bamesy, M. 44/2008 o 31.01.2008. roaunHe.
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OMPEKTHO YTWYe Ha UCXOA MapHUYHOT MOCTYMKa Yy CMUC/Y OCHOBAHOCTU TY>X6eHOor
3axTeBa. [loK 6V y npBOM Mpumepy MpaBHOCHaXHa ocyhyjyha npecyga Ty>K6eHu
3axTeB yuMHWUNA HEOCHOBaHMM (Ayr je Hanpas/beH MOA MPUHYAOM), NPaBHOCHAXHA
ocnobahajyha npecyga y [Apyrom cnyyajy He 6uM mMmana TakBO [ejCTBO jep je
rpahaHcKa OAroBOPHOCT LUMpa Of KPVBWYHE, Na WUCTO /INLE MOXEe OUTU HEBUHO Yy
KPMBUYHONPABHOM, ain KPUBO Yy rpafhaHcKonpaBHOM cmuciy. CXO4HO TOMe, OBO
nuTare Tpebasno 61 pelaBaT y 3aBUCHOCTU Of, OKOJTHOCTU KOHKPETHOT C/yyaja.

Y Be3u ca TM Hamehe ce 1 NuTake Be3aHOCTN MapHUYHOT UM HEKOr 4pyror
cyaa 3a ocnobahajyhu npecygy AOHETY Y KPUBUYHOM MOCTYMKY. 3aKOHCKe ofpeabe
M3pUYMTO MPONUCYjy Aa je Cyf WAW opraH ynpasBe Be3aH CamoO MPaBHOCHAKHOM
Mpecyfom KpUBUYHOT Cyfa KOjOM je OMTY)XKeHW ornawieH kpvsum (4naH 13 3M1M1,
ynaH 30 ctaB 2 3BI1, unaH 134 ctas 3 30YT1), octae/bajyht OTBOPEHUM NUTaHE
AejcTea ocnobahajyhux KpuBUYHUX Npecyfa Ha TakBe MOCTynke. Ny Teopuju un'y
npakcu OCHOBaHO npeos/nahyje MULLI/bEHE 4a NPaBHOCHaXKHe ocniobahajyhe npecyne
He Be3yjy Apyre CyAoBe Win ApXKaBHe opraHe y nocTynuMma y KojuMa ce pacrnpas/ba
0 04rOBOPHOCTY TUX MnLa.>®

Mpumepa pagn, pagHuk MYT1-a je ynpasrbajyhv BO3UNOM TY>KeHOr Mapke "3acTaBa
101" ckpmBuo caobpahajHu yaec ¥ NPUYUMHMO LUTETY Ha TY)XXKMOYEBOM BO3UNY, an je
jaBHY Ty>unay, 046aumMo KpUBUYHY MpujaBy NpPOTUB Hbera, Te CaMUM TUM HUje AO0LN0
[0 yTBphVBara HErose OArOBOPHOCTM Y KPUBMYHOM MOCTYMKY. Y MNOCTYNKY npef
MPBOCTENEHUM CY[OM je HeCyMwMBO YTBPHEHO Ha OCHOBY Hanasa WM MULL/beA
BewlTaka Aa je caobpahajHy Hecpehy CKPMBMO TYXXEHW, YMME je TyXKMouy NpuyntbeHa
wreTa y ofpeheHoM M3HOCy. UnmbeHuua fa je NpoTWB pafiHWKa TYXeHor ofbayeHa
KpUBMYHA npujaBa, OAHOCHO [a Herosa KpvBuua Huje yTBpheHa y KPUBUYHOM
MOCTYNKY HUje 0f 3Hayaja, C 0631POM fa je Cyf, Y NapHUYHOM MOCTYNKy oBnawheH aa
yTBphyje CBe UMmtbeHMUE 0f 3Hayaja 3a O4JlyKy O TY)K6eHOM 3axTeBy, Te da je y
MapHUYHOM MOCTYMKY CyA Be3aH CaMO MpPaBHOCH@XHOM TpPecyfoM KOjoM je
OKPWB/LEHM OFNIaLLIeH KPUBWM, HE 11 Of/TYKOM fa Huje Kpus.>"

0y oM cmucny ce ncTuue ga 3N He cagpxu U3pUUnUTy oapeaby o ToMe Aa nu 1 ocnobahajyha
npecyza KpyBMYHOT Cyfa Besyje NapHUYHMW CyA, a fa je 3aKoHoaBal, UMao Hamepy Aa v Taksa
npecyga, NonyT OHE KOjOM je OMTYXKEHW OrflallieH KPUBUM, Be3yje MapHUYHU CYA, OH OM TO M3PUYMTO
1 npeasmaeo. Bugu: b. Mo3Huh /1987/: MpahaHCcKo npouecHo npaso, X usgawe, CaBpeMeHa
agMuHuCcTpaumja, beorpag, 73. BacumbeBuh NCTO Tako cMaTpa fa NapHUYHKM cyg Tpeba aa byae BesaH
ocnobahajyhom KpMBMYHOM MPecyjoMm Yy Cyyajy fa ce Taksa npecyfa 3acHuBa Ha eneMeHTMMa Koju cy
3ajejHNYKM 1 rpahaHCKOj U KpMBUYHOj CTBapW. "Hema A0BOJBHO passnora a napHUYHW cyg 6yae BesaH
No3NTUBHUM YTBpPHVBakeM NMPaBHOCHAXXHE KPMBMYHE NPECYAE O 3ajeAHNYKMM eleMEHTUMA 06e
rnpaBHe CTBapy, a fa He Oyfe Be3aH HeraTMBHMUM yTBpPHMBakbiMa NPaBHOCHAXKHE KPMBUYHE MPecye 0
TUM UCTWM efleMeHTUMa...Mopa ce YAHWUTY pa3/IMKOBarbe Aa /N Ce paay 0 eNeMeHTMA KOju jecy Uim o
enemMeHTMa KOju HICY 3ajelHNYKM 1 jefHO] 1 ApYroj npaBHOj cTBapw.”. T. Bacumbesuh /1981/: 219.
! Mpecypna BpxosHor cyaa Cp6uje, Pes. 2468/02 of 08.03.2003. roauHe.
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"pahaHCKa OAroBOPHOCT je wWupa of KpuBMYHe. [OK HexaT WCK/by4yje
MOCTOjatbe HEKMX KPUBUYHUX fena, 3a rpahaHcKy O4roBOPHOCT je A0BO/baH U Hexar
yunHuoua. 'paHuue Hexarta cy y rpahaHCKOM MnpaBy LUMPe Hero y KpMBMYHOM, MNa
MCTO NOHaLLawe He Mopa NpeAcTaB/baTyi KPUBNMYHOMPABHU, a/in MOXE NpeACcTaB/baTut
rpafjaHckonpaBHW HexaT.>® Y mornegy nocTojawa KPUBMYHOT Aena M KpUBUUHE
OLrOBOPHOCTU Y4YMHMOLA MapHWYHW Cyf je Be3aH 3a MNPaBHOCHAXHY Mpecyay
KPMBUYHOI CyAa KOjOM je OMTY)XKeHW OrfialleH KpUBMM, afin ce CTeneH Kpusuue y
rpahaHcKoM MoCTYNKY LieHW No npasuavMa rpalaHckor npasa.

Ha ocHoBy pedyeHor mory ce wm3syhu cnefeha npasuna y nornegy fejcrsa
MPaBHOCHAXXHUX KPUBUYHUX Npecyaa y ApyrvMm noctynuuma:

o Cyp y napHUYHOM WM HEKOM ApYrom MOCTYMKY, Ka0 U OpraH yrnpase, Be3aHu
CY NPaBHOCHAXXHOM MPeCyLOoM KPUBUYHOT Cya KOjOM je OKPWB/bEHW OrnatleH
KPVBUM.

0 YureHuue yTBpheHe Y KPUBUYHOM WM HEKOM [PYrom MOCTYMNKY U [OKa3n Ha
OCHOBY KOjuX Cy OHe yTBpheHe, He Mory ce "npeysumMaTi” 13 06pa3noXxera
npecyge y MOCTYnKy npeg MapHUYHUM WM HEKUM JpYyruMm cygom, Beh ce
Mopajy HenocpegHO YTBphHMBATK Ha rNaBHOj pacrnpasu.

0 [lpaBHOCHaXKHa ocnobahajyha npecyaa KpMBUYHOT Cyda Uan gpyra MeputopHa
oanyka (ogbujajyha npecyaa, peLuere 0 06ycTaBu NOCTYMNKa) He Be3Yjy Cyh HU
OpraH yrpase Y HEKOM JpYyroM NoCTYKY.

0 Y cnydajy napanenHor Bofherwa KPBUUYHOI 1 HEKOT APYror nocTyrka Ha OCHOBY
NCTOI YMHEHUYHOT CTara Cy[ AUCKPELMOHO, Y 3aBUCHOCTU 0f, OKO/IHOCTWU
KOHKPETHOr Cnyyaja, npoueryje fa im he npekKnHyTy nocTynak 40 AOHOLUeHa

NPaBHOCHaXXHe KPUBMYHE Npecy/e.

%2 Tako n T. Bacumbesuh /1981/: 219. "CBeCHU HexaT Yy KPMBMYHOMPABHOM CMUCIY OBMYHO Ce
ynogo6rbasa rpy6oj Henaxmwm y rpafaHCKONPaBHOM CMUCAY, &/l Ce HUKaKO He MOXe u3jefHaunTu
rpahaHCcKonpaBHM Nojam KpuBULEe (HU3NYKOT KL, jep je KPMBUYHOMNPABHA OLrOBOPHOCT LUMPKW Nojam
0, KpMBULE 3a LWTeTy Yy rpahaHckonpasHoMm cmucny.” (Pelerwe OKpyKHOr cyfa y Barmesy, k.
44/2008 og 31.01.2008. roanHe).
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4.2. NpeTxo4HO NNTaHe Yy KPUBUYHOM MOCTYNKY

OCHOBHO MnuTawe 360r Kora ce BOAW KPMBUYHK MOCTYMAK je NuTarwe Aa /v je
0fpeheHo nuue YUYMHWIO KPMBMYHO [eN0 KOje My Ce CTaB/ba Ha TepeT U Kojy My
KasHy 3a To Tpeba m3pehn. OHO ce peluaBa yTBphHMBatbEM YMbeHMLA U NPUMEHOM
3aKOHa Ha Tako YTBpPfEeHO YNHEHNYHO cTake. MehyTuM, NprMeHa KpUBMYHOT 3aKOHa
y ofpeheHnM cryyajeBMMa MOXKe 3aBMCUTK Of HEKOT ApYror nuTamwa Koje Huje y
MPUMapPHOj HaL/1IEXXHOCTU KPUBUYHOT Beh HEKOT ApYror Cyfa Wam Ap>XaBHOr opraHa.

Mpumepa pagun, OKPUB/bEHM KOME Ce CyAM 3a Kpahy MoXke ocrnopasatu ja ce
paguno o "Tyhoj cTtBapu”’ uctmuyhm pga je crnopHa cTBap 6una y HEroBOM
B/IACHULUTBY, OKPWB/bEHM KOMe Ce Cyau 360r 3/10ynoTpebe cry>K6eHOr nonoxaja
MOXe MCTULATU [ja ¥ BPeMe M3BpLUEHAa [ena HUje NMao CBOJCTBO CMYXX6eHor nmua,
OKPVIB/bEHN KOME Ce CyAW 3a HEenponucHO M3BOhere rpaheBUHCKUX pagoBa MOXe
TBPAMTW [a je Y u3Bohewy pagoBa nocTynaso no rpaheBMHCKMM nponucuma UTA.
MpeTXo4HO peLuaBakbe OBMX MUTaka je HEeOMXOAHO Kako 6w ce yTBpPAWIO fa /in ce
OKPUB/bEHM MOXe CcMaTpaT¥ KpvBMM 3a Kpafy, 310ynotpeby mnonoxaja wum
HENponuCHoO u3Boferwe rpaheBMHCKMX padoBa, anv Mpobnem je y TOME LUTO
pelLaBare 0BUX NPaBHUX NUTaka HWje y NPUMapHOj Haf/IeXXHOCTN KPUBUYHOT Cyaa,
na ce Hamehe MuTawe Kako MOCTYMUTWU Kaja Ce Taksa NuTarwa jaBe Yy KPUBUYHOM
MOCTynKy. Y Be3u ca TuMm, Moryhe je pa3fiMkosaTtu [iBe CUTyauuje Y 3aBUCHOCTU Of
TOra Aa /v y norsiegy CropHUX MPaBHUX MuTaka MOCTOjU UKW He MOCTOjU Of/1yKa
HaZ/IeXKHOI ApXXaBHOI opraHa.

AKO TakBO N Tare HUje peliaBaHo 0f CTpaHe Cyaa y HEKOM ApYroM nocTYrKy
WNW OPYror HagfeXXHor opraHa, KpvBWMYHM CYZ4 MMa MOryhHOCT fJa cam pewm To
nutare (4n. 17 ct. 1 3KI). Ho nocTas/ba ce nuTake Aa v Takea MOryhHoOCT yjeaHo
npescTas/ba U AY>KHOCT KPUBUYHOT Cyja fa TO NuTake cam peLlasa?

Mo jeHOM MULL/bEHY, KPUBUYHW CY[ je Oy>KaH Aa CaMOCTa/IHO pelun CBako
nuTake 0f Kora 3aBUCW Heroea 0f/yka, 6e3 063mpa 13 Koje je npasBHe o6nactu u
Huje oBfalwheH fa pellaBarbe TOr MuTakba NMPenycTn APYrom Cyay WUav HagneXXHoM

opraty.”® Mo ApyroM MULL/bEHY KPUBUYHI CY/ MOXE, i He MOpa CaM peLLaBaTy

% M. Mpy6uLua /1966/; 147-168.
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MPeTxofo nuTarbe, Beh MOXe 3acTaTh ca MOCTYNKOM AOK Ce TO MuTare He pewmn y
HaZNeXHOM mocTynky.>%*

MpBY CTaB aprymeHTyje ce TMMe Aa je KPMBUYHK Cy[ caMOCTa/laH Y peLuaBaky
CBMX MPaBHUX U YMHEHWYHMX NUTaka Of KOjUX 3aBMCK CyACKa O4JlyKa, Aa cama
npupofa KpMBMYHOI MOCTYMKa Yy KOME Ce Offydyje 0 "HajBaXHUjUM,
HajparoLeHnjum gobpuma rpahaHa”,>® Hamehe TakBO peluetbe, Te 4a 61 3acTajarbe
ca NOCTYMKOM [0 [OHOLUeHa OfNyKe HALMNeXHOr opraHa camo MpeAcTaB/basio

HenoTpe6HO 0fyroBnayerbe MocTynka.>®

Odpyro muwrbexwe npaBa ce TEXHOM 3a
KOH3UCTEHTHOLWRNY CYACKUX Of/lyKa AOHETUX Y pas/iMyMTvM BpcTaMa NocTyrnka a
MMa U jaye ynopuiTe Y 3aKOHCKOj OApedbu Mo Kojoj cyd MO>Ke caM pewmTu TO
NpeTXo4HO nuTarbe. Mmajyhu y Buay fa 3akoHogasal, cyay Hamehe camo MoryhHocT,
a/in He N LY)XKHOCT CamMOCTa/IHOI peLlaBatkba NMPeTXOAHOr NuTara, APYro MULLbere
YUHU Ce MPUXBAT/bUBMjM.

CX0fHO TOME, KPUBMYHM CY[, MMa Ha pacnonarawy fiBe MoryhHocTu - nnu ja
caM peLun TO NPETXOAHO NMuTake UK fa cadyeka OANyKy Haf1eXHOr opraHa rno Tom
nUTaky, a/n NOCTaB/ba Ce NUTakbe Kaga NoCTYMNUTU Ha KOjU HaYMH.

Bayer cmaTpa ga npv pellerwy oBe AunemMe cyauja Tpeba ga nohe of Havena
NCTWHe, OAHOCHO, CaM fa peln MNPeTXO4HO NuTake OHAa "kafa cmatpa ga 6w
yTBphMBare NCTUHE BUN0 YIPOXKEHO YBaXKaBaweM Of/TyKe APYror opraHa” KpuBnYHM
cyn he cam pewmTn TO NMuTake, a Y CYNpoTHOM he cayekatu OfJTyKy Hag/iexHor
opraHa.”® OBaj KpuTEpUjym je NpaKTUYHO HeMpUMeHLMB, Gyayhun Aa cys jolu yBek
Hema npef co60M OANYKY HafeXHOr opraHa, na He MOXe HW LEHUTU fa v 6m
HEHUM YBaXKaBameM OWN0 YrpoXXeHO YTBphuBarbe UCTUHe. Hberosa npumeHa je

moryha jeiMHO Yy cy4ajy Kafa je NpeTxXoAHo nuTawe Beh pelleHo y HeKOM Apyrom

%% Ogaj cTaB 3acTynajy V. Bayer /1982/: 174-176 u T. Bacumesuh, /1981/: 220-224.

%% KpuBuMUHM Cyf je camocTanaH y pellaBarby CBUX UNHEHNYHNX 1 NIPABHUX NuTarba. OH je
"oBMalITeH 1 06aBe3aH [a cam peLuy cBa npejyavumjanHa nutara” U HAKaAa Hyje Be3aH Of1yKoM
HaJ/IeXKHOr opraHa JOHETOM No ToM nuTawy., M. Mpybua /1966/: 159.

%% KpueunuHM cyp HUje oBnaluheH fa peLasarbe NPeTX0AHOT NTakba NPenyCTi Ha/IeXHOM OpraHy,
jep "ako Huje Be3aH 041yKOM TOr ApYror opraHa, 6eCMUCIEHO je 1 HeoNpaBAaHo Aa Of4yroB/avn
nocTynak Kafa je n cam opnawhe ga pewwm 1o nutawe” M. pybua /1966/: 161.

7 Mpy6ULLINHO 06jallibere fa Ce TO LITO 3aKOHOJABAL, KOPUCTY pey "Moxe” YMecTo "Mopa’” cmaTpa
NoCneanLoM "He3rogHo ynoTpe6/beHOr TepMMHA KOjUM Ce XTeno KasaTi caMo TO [a Ce KPUBWUYHYU Cy[,
oBnawhyje fa camoCTafiHO peluasa MpejyguuujanHa nutawa U3 ApYrux NpPaBHUX rpaHa’ YuHK ce
HeA0BO/LHO yBep/buBUM. M. Mpybuiua /1966/: 162.

% \/. Bayer /1982/: 176.
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MOCTYNKY Of CTpaHe HAa/eXHOr CyAa, a He U Yy CUTyauuju Kaga jo He nocToju
HWKaKBa 0f/1yKa Mo OBOM MuTatby.

BacumbeBuh gaje KopucHuje cMepHuue cMaTtpajyhn ga KpUBUYHKU CyL MOXe
3acTartu ca NoCTYMNKOM U cayekaTu 04/1yKY Haf/1eXXHOr opraHa rnog, ycrioBoM fa je Taj
Apyru noctynak Beh y TOKY 1 Ja Ce MOXe OYEeKMBATU HEroB CKOpW Ucxod. AKO Taj
ApYyrv nocTynak y Kome ce NPeTXOAHO MuTake jaB/ba Kao r/1aBHO YOMLTe U Huje
MOKPEHYT, KpMBMUM cyf He Tpeba aa ynyhyje cTpaHke Ha nocebaH MOCTynak paau
pacrnpae/batba O0BOr nuTaka, Beh Tpeba camocTanHO fa ra pewwn. W3y3eTHo,
KPUBMYHM CYJ, MOXKE TPXKUTUN Of Haf/IeXXHOT opraHa nokpeTarbe NocTyrnka y kome he
Ce 0BO NUTakE peLlaBaTh Kao MpyMMapHo, Moj YC/I0BOM Aa Cce pagu O NocTynKy Koju
ce MOXe MOKPEHYTY N0 CNyx6eHoj Ay>kHocTn. >

AKO Ce KPUBUYHW CY[ Of/Ty4M Ha CaMOCTa/IHO peLuaBare NPETXOAHOr NUTama
pellaBa ra no npaswavMa Koje Bake 3a [0KasuBakbe Y KPUBMYHOM MOCTYMKY,
npumeryjyhn penesaHTHe ofpef6e 3aKoHa KOjUM je TO nuTawe ypeheHo. Mprmepa
pagu, ako 6u ce Kao MNPETXOAHO Y KPMBMYHOM MOCTYMKY MOCTaBUIO MUTaHe
[p>XXaB/baHCTBa OfpeheHor nmua, KpUMBUYHWU Cyd 6W Yy peluaBarwy OBOr MuTaka
npYMernBao oapesde 3akoHa O 4pyXKaB/baHCTBY WM ako 6K ce Ko KPUBUYHOT Jena
[BOOPaYHOCTM NOCTABWO NUTakbe BaXKeHa paHuje 3aK/byyeHor 6paka, KpUBUYHN CyL,
ou npumewyjyhn ogpenbe MNopoanyHor 3akoHa Tpebano Aa yTBpAM fa nv ce 6pak
MOXe cmatpatn BaxxehrM. TakBu 3ak/bydlm KPUBUYHOI Cyfa KacHUje He Be3yjy Cyi
Wnn Apyru opraH Koju he KacHuje 0 TOM NUTakby pacnpas/baTit Kao O r1aBHoj CTBapy.
Tako peuyMo NUTake CPOLCTBA PELLEHO Y KPMBUYHOM MOCTYMNKY KacHWje He Besyje
CYA KOf cropa O Hacnehy, unm nuTarwe Ba/baHOCTW paHuje 3ak/bydeHor bpaka He
Be3yje Cyf, Yy NOCTYIMKY HeroBor NOHULLTEHA.

OBO MOXe HameTHYTW Mpob/ieM KOHTPaAMKTOPHWUX OAJlyKa, Y cnydajy ga
KPUBMYHM CY[ PELUMO OKPUB/LEHOr Orfac KpWMBUM 3060r KPUBWMYHOT Aena
[BO6payHOCTW, a fJa ce Opak KacHWje Yy BaHMapHWYHOM MOCTYMKY Mporsiacu
HUwTasum. OBaj Npo6/iem peLlasa ce NyTeM BaHPeLHOr NPaBHOr CPeACTBa 3axTeBa 3a
MOHaB/bakbe MOCTYMNKa. Y Be3n ca TUM MoCcTaB/ba Ce NUTawe [a /I HaKHALHO JOoHeTa

OfLyKa HafiNeXKHOT OpraHa KojoM Ce pellaBa OBO MUTarbe MOXE NpeAcTaB/baTii HOBY

9 T, Bacuresuh /1981/; 224.
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UMHbEHMLY WM [OKa3 Ha OCHOBY Koje OM ce [03BOSIN/IO0 MOHaB/bakbe KPUBMYHOT
nocTynka?

Y NapHWYHOM MOCTYMKY OBO MUTake je pPelleHo 0ApefboM Koja U3puumnTo,
Kao OCHOBe 3a MOHaB/batbe MOCTYNKa npeasuia YnkbeHWLy [a je HakHafgHO, npej
Hag/leKHUM OpraHoM Ha [Apyrayvju HayvH MPaBHOCHAXHO, OAHOCHO KOHAa4HO
PeLLeHo NPEeTX0AHO NUTae Ha KOME je CyACcKa OAJlyKa 3acHoBaHa (4. 426 cT. 1 Tau.
9 3I1IT) nnm cnyyaj Kaga ce NapHUYHa Npecyaa 3acHMBa Ha Apyroj o4nyum cyga unm
Ha O4/lyLM HeKor [pyror opraHa, a Ta og/iyka Oyae MpaBHOCHaXHO NpenHayeHa,
YKUHYTa, O4HOCHO noHuwTeHa (4. 426 ct1. 1 Tay. 8 3I1).

3aKOHVK O KPVMBMYHOM MOCTYMKY He CafpXu CvMyHy ofpenby, Beh camo
YOnwiTeHO npefsuha Aa HOBE UMbeHWULE WM [OKasn npeAcTaB/bajy OCHOB 3a
NMoHaB/bake MOCTYMNKa noj, YC/I0BOM a NocToju MmoryhHoOCT ga aosedy Ao ogpeheHor
npoLecHor ucxofga u To ocnobahajyhe wnm opbujajyhe npecyge wnui ocyge no
GnaXkeM 3akoHy. Hecym/bMBO je [a KaCHMje [AOHeTa MpPaBHOCHaXHa Of/1yKa
HaZ/IeXKHOr opraHa no npeTXoAHOM MuTaky, Apyradnja of O4nyKe KpUBMYHOT Cyaa,
npescTas/ba HOBY UMHEHMLY, v je Yy Teopuju CrOPHO fa NN je Ta YMHeHMLA Of
TOMMKOT 3Ha4aja Aa 61 ce LO3BONN/O NMOHaB/bakbe KPUBUYHOT MOCTYIKA.

T. BacwmbeBuh cmartpa fa 6v TO y CBakOM C/yyajy MpefcTaB/baio HOBY
YMHEHNLYY 360 KOje 61 KPMBWYHM nocTynak Tpe6ano noosuTn.’® M. Mpy6uiia
cMaTpa fa [Apyradvja of/slyka HaAneXxHor opraHa y norfegy npejyauumjanHor
NMWTawa He MpeAcTaB/ba Y CBaKOM C/lyyajy OCHOB 3a MMOHaB/batbe KPVBUYHOT
nocTynka, seh ga he To 6UTK camo Yy Cnydajy fAa HafNeXHW opraH Apyradvje of
KPMBUYHOI CyJa Pewy HEKO YMHEHWYHO & He M MpaBHO MuTake. Mako ce Kao
MPETXOAHO MUTarbe WCK/bYYMBO MOXE jaBUTW MNpaBHO nuTake, M. [pybuila
Harnawaea fa  pellaBare CBAKOr [MpPaBHOr MWTakwa MPeTnocTaB/ba MPEeTX0A40
yTBphMBare YMbEHWYHOT CTakba - Mopa Ce YTBPAUTM LITa Ce CTBAPHO fecwno, fa ou

ce npaBo Mmorno npumeHuTn.®® CxogHO TOMe, Mako Ce MPETXOAHO MUTare

%0'T, Bacurbesuh /1981/: 224.

%01 a 61 ce yTBPAUNO Aa M ce ofpehieHo NnLe MOXe CMaTpaTy CAYXXGeHUM nnLeM (MPaBHO NMUTarkbe)
MPETXOAHO Ce MOpa YTBPAUTU fa v je TO ivue yonwTe 61no 3anoc/ieHo Y ogpefleHoj opraHm3aumju m
Koja je oBnawherwa UMano (YUMeHUYHO NUTamwe), Aa 61 ce YTBPAWIO Aa Nx je nuue A BNacHWK CTBapu
(MpaBHO nuTakE), MPETXOAHO Ce MOopa YTBPAMTW 3aK/byumBarbe KynonpoAajHoOr yroBopa Kojum je
cTBap npmbaB/beHa (UMHEHNYHO NUTamwe) U T. cn. M. pybuiua /1966/: 156.
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MCK/bYUYMBO OLHOCK Ha NPaBHO MWTaHe, OHO MO JIOTULM CTBapW y cebun cafpxu u
pellaBare YMkbeHWYHOr MuTamwa. [lonasehn of oBe pasnvke, pybuwa pabe
3aK/bydyje [a OCHOB 3a [MOHaB/batbe KPWMBWMYHOI MOCTYNKa MOXe O6uUTK camo
Apyraunje pelsaBare UMHEHUYHOr MUTawba Y HEKOM APYroM MOCTYMKY Of CTpaHe
Hag/leXXHOr Cyfa, annm He M Jpyraudmje pellaBare MNpaBHOr MuTawa, Oygyhm fa
"OpyKyYmja MpYMeHa KPUBMYHOT 3aKOHa, 6e3 M3MeHe UMHEHWYHOT CTarmba U He MOXe
6UTW OCHOB 3a MOHaB/barbe NocTynka”.* Mo 0BOM rNeauLITY AaKne, aKo KPUBMYHM
CyA Hahe [ja ce OKPUB/bEHN MOXEe CMaTpaTh CMy)K6eHUM NMLeM, a yrnpaBHU OpraH
KacHuje Hahe Ja TO NiLe HK1je MMasio CBOJCTBO CNYXXOEeHOr Nnua, TO He MOXe 6UTK
OCHOB 3a MOHaB/bakbe KPWMBMYHOI MOCTYNKa, Oyayhu fa je camo NpaBHO MUTame
Apyrayvje pelleHo y Apyrom nocTynky. [pyraumja 6m cuTyaumja 6una ako 6w
yMpaBHW OpraH Hallao fa To MLe YOrLwTe HKje 610 3amnocneHo Y TOj OpraHun3aumju,
LUTO 61 NPeLCTaB/basio HOBY UMkbeHMLY (Lpyraumnje pellaBame Y/HhEeHUYHOT NTarba)
Ha OCHOBY KOje 61 ce MOr/0 LO3BO/UTU MOHAB/baHE.

HaBegeHO rneguwite je HenpuxsaT/bMBO UMajyhu y BUAY [a YMHEHUYHN
3aK/bydumM jedHOr cyda He MOry MMaTu 3Hayaj [oKasa y MNOCTYMKY npeg Apyrum
cygom. Mako je HecnopHo fa Yy MO3afVMHW CBakor MpaBHOI MUTamwa /eXu W
UMHEHNYHO MWTawe (NPaBHO Ce W pellaBa Ha OCHOBY UMHEHWYHOT), 3aKOHCKA
ojpenba je jacHa - KO MPETXOAHOr MuTaka Ce MOXe paguTu camo O MpaBHOM
nuTawy, Te Yy TOM CMUCY CYf, MOXe Y3eTU Yy 0631p caMo npaBHe 3aK/byyke aiv He U
UMHbEHWYHE Hasla3e Apyror cyja Wan HafAneXxHor opraHa. KpvBMYHUW Cyf ce MOXe
no3BaTy Ha OAJIYKY YNpaBHOI OpraHa [a je OKPVB/bEHW MMAo CTaTtyc C/y>K6eHor
LA, M He N Ha YnkbeHULe YTBpHeHe Y YNpaBHOM MOCTYNKY Aa je OKPUB/bEHWN Y
ofpeheHoM nepuofy 6mo 3anocneH y oapeheHoj opraHusaunju, Beh je Te YnkbeHuLe
Ay>XaH fja yTephyje HenocpeaHo, N3BONeHeM J0Ka3a Ha rNiaBHOM MPETPecy.

Kop pelwaBarwa nutamwa fa N1 gpyraydvja ofnyka Hag/IeXXHOr opraHa MoXxe
npeacTas/baT¥ HOBY YMkbeHMLY MNOAO0OHY fa AoBefe [0 MOHaB/bakba KPUBUYHOT
nocTynka, Tpeba npe ceera nohu of ogpefaba KojuMa je perynmcaHo 0BO BaHPEAHO

MpaBHO CpPeacTBO. HecymbMBO fAa Apyrauujy MpaBHW 3aK/byyak [pyror cyga

%02 M. Mpy6uLua /1980/: UnkHUYHO CTakbe Y KPUBUYHOM NOCTYNKY, APYro n3aarwe, ViHgopmarop,
3arpe6, 248.
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CreLmnjann3oBaHor 3a peLlasarbe TOr NPaBHOr NTara NMpPeLCcTaB/ba HOBY UMHEHNLLY,
amm fa nm he Ta uMmbeHuUa Mohv fa [oBefe O MOHaB/barba MOCTYNKa 3aBUCK
MCK/bYYMBO Of, MPOLECHOr MCX0Aa KOjUu Ce Y TMOHOB/LEHOM [MOCTYNKY MOXe
oyekmBatn. AKO 6V TakBa uUMkbeHMLa Morfa fa fosefe [0 ocnobahajyhe wnm
of6ujajyhe npecyge nnn bGnaxe Keasvukauuje fena, NMoHaB/bake MOCTYMKa 6u
Tpebano fo3somnTu. MNpumepa pagu, ako ce y MapHUYHOM MOCTYNKY YTBPAM Ja je
HaBOAHO yKpajeHa CTBap 6usa y BMacHULWTBY OKPUB/bEHOT, e ocyheHo 3a kpahy
61 MOr/I0 fja TPaKW NOHaB/bare NOCTYNKa Oyayhu fa je pey 0 YMkEeHMLUM KOoja MOXe
fa fgosefe Ao ocnobahajyhe npecyde. CynpoTHO TOMe, ako 66U Yy KPUBUYHOM
MoCTYnKy nmue 6uno ocyheHo 3a kpahy cTBapu y BpegHocTy og 50.000 guHapa, a
KacHuje ce y NapHMYHOM NOCTYNKY YTBPAW da je Ta BpegHocT m3Hocuna 40.000, osa
YMbeHMLA He 61 Morna fa AoBeae [0 NOoHaB/bakba NOoCTynKa 6yayhu ga He 61 GUTHO
NpoMeHua NpaBHOCHaXHY ocyhyjyhy npecyay y norneay kasnngukaumje gena.

Moryhe je 3aMMUCIMTU W CYNPOTHY CUTyauujy [fa KPUBUYHM Cyp 6pak
npornacu HULWTaBMM 1 AoHece ocnobahajyhy npecyay 3a 4eno ABo6pavyHOCTK, a Aa
Ce KaCHuje y BaHMapHUYHOM MOCTYMKY YTBPAY Aa je 6pak BasimaaH. Y TOM clyyajy ce
rpelka He 61 mMorna UCNpPaBuTK, jep MOHaB/batbe MOCTYMNKA Ha LUTETY OKPUB/bEHOT
HWje [03BO/beHO. [1pema ToMe, apyraynje peLlaBare MPeTXOLHOr NUTawa Of CTpaHe
HaZ/IeXHOr CyAa WUAW ApYror Hag/ieXXHOr opraHa MoXKe MpeacTaB/baT OCHOB 3a
MOHaB/batbe KPMBUYHOT MOCTYIMKa CaMO aKo TaKBO pellere HMje Ha LTeTy ocyheHor
M MOXe Aa AoBede A0 HeroBor ocnobohera, ofbujara onTy)XkKbe vam ocyge no
BnakeM 3aKoHy. JeanHO he y TOM Cfyyajy TO MpefCcTaB/baT HOBY UWMHEHWLY Ha
OCHOBY Koje Tpeba [J03BONMNTIN MOHaB/bake NOCTYKa.

AKO Beh nocToju ofnyka Apyror cyfa WAn HaAfeXHOr opraHa Kojom je
ofpeheHo MpaBHO MUTaHwe KOje Ce jaB/ba Kao MPETXOAHO Y KPMBWUYHOM MOCTYMKY
NMPaBHOCHAXXHO PeLLeHO, OCHOBHA AueMa je fa v je Takea of4nyka obasesyjyha 3a
KPVBUYHW CYA UK CY YIPKOC TOME MOXE TO MuTake CamoCTa/IHO pellaBaTin?

Mpema ogpeabama 3KI1-a "oAnyka HafneXHor cyga wunv Apyror ApxasHor
opraHa no npejyavumnjaiHoMm nutawy He 06aBesyje KPUBUYHM CY[ Y MOrnesy oueHe
fa N je yunkeHo ogpeheHo KpuBu4yHO aeno” (un. 17 cr. 3 3KIM). Hecymbmso je

[aKne fja KpYBUYHM CY[ HUje Be3aH OfJ/TYKOM HafeXHOT cyaa Unu ApYror ApXXaBHOT
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opraHa y norsiefly oueHe fa /in je Y4MHEeHO KPUBMYHO Aeno, ain 0CTaje OTBOPEHO
nUTame 4a K je BesaH ApYyrum ofnykama?

M y Be3n oBOr nutara CTaBoBW Ce pasnukyjy. T. Bacumesuh n V. Bayer
cmartpajy [a je KPpMBMYHK Cy[ Be3aH CBAKOM OfJ/1yKOM [pPXXaBHOI OpraHa unu cyga
[OHETOM Y HEKOM [pyromM MOCTYMNKY MO CBAKOM MUTawy, OCUM Y Norfesdy tora ga nv
je yunweHo kpunuHo fen0.°® Tako KpUBMUHW Cya HWje Be3aH OfYKOM HeKor
Apyror cyga fa N je OKPMB/beHW W3BPLUMO Kpahy, owTtehewe Tyhe cTBapw,
POLOCKPBH-EHE W C/., &N je TaKBOM OAJIYKOM Be3aH Yy MOriefy CBakor Apyror
npejyauumjanHor nutara (ga N je crteap Tyha, Aa Nv je yumHunay, y pogy ca
owTeheHOM UTA,).

M. NpybuLla CynpoTHO TOMe CcMaTpa Aa KPUBUYHY CY[ HUKada He MoXe buTu
BesaH OA/lYKOM [pYyror cyga WM Hag/eXHOr opraHa na HW Kaja ce pagu o
MPeTXO4HOM nuTarwy, Beh Aa "KPpUBMYHW cyfal, Mopa OGUTU MOTMYHO caMoCTalaH Yy
pjelsaBary, Kako ca YMHEeHWYHe Tako U ca MpaBHe CTpaHe CBUX MUTawa Of KOjux
3aBMCM MepuTOpHa ognyka.”®® Mako je npBo Bulere 3aKOHCKU YTeMerbeHuje,
6yayhu fa cam 3aKOH U3pUUYMTO UCK/bY4yje 0b6aBesyjyhe AejCTBO camO OHUX OAJ/TyKa
KOje Ce OfHOCE Ha OLEHY [ja /N je YUMHEHO KPWBUYHO [ef10, HaBeLeHOj 3aKOHCKOj
(hopmynaumju mory ce ynyTutu 036ubHe KpUTHKe.

Mpe cBera Hamehe ce nNUTarbe KOjuU APYrvn OpraH Uy KOM ApYroM NocTynky
yonwite MOXe yTBphmMBaTM fAa /M je W3BPLUEHO KPWUBWYHO [Aeno? YTephuBame
KPMBUYHOT [efa W u3puLame KPUBUYHUX CaHKUMja UCK/byyuMBa je npeporarmsa
KPVBUYHOT CyAa, Te Ce MuUTaweM yTBphuBama fa N je N3BPLUEHO KPUBUYHO Leno v
He MoXe 6aBUTW HUW jefaH APYrv CYL VAN ApXXaBHWU opraH, Beh ce TO NuTawbe MOXe
peluaBaTh UCK/bYUMBO Y KPMBUYHOM NOCTYNKY. HaBegeHa ofpenba umana je cMucna
npeMa HekajallikeM O6jeKTVBHOM CXBaTakwy MOjMa KPWMBWMYHOT [efia, Mo KOMe
KPMBUYHO [Ie/10 MOXe NocTojaTy 6e3 KpMBMYHE OArOBOPHOCTK, Na je Y Hekajallh0j
Mpakcu CXOAHO TOMe WMCTULUAHO fa "KPMBMYHO [en0 MOXe MNocTojatM U Kaga je
KPVMBMYHWM MOCTYNaK W30CTao, a AeNoBame MapHUYHOr Cyfa HUje YCMepeHO Ha

yTBpNUBabe KPUBUYHE OArOBOPHOCTM (jep ce TO MOXe YTBPAWUTM CaMo Y KPUBUYHOM

603 \/. Bayer /1982/: 174-176, T. Bacurbesuh /1981/: 220-224.
%% M. Mpy6uLua /1966/: 166.
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MocTynky) Beh Ha nNuTare NOCTOjara KPUBUYHOT [iena, Kako 61 ce, carfiacHo Hadeny
npy)ara jaye 3alwTUTe npaBy OLWTeheHOr Ha HakHagy LWTeTe NpPOy3pPOKOBaHe
KPMBUYHUM AieN0M MprYMeHKNa nocebHa npasmia 0 3acTapesiocT 3axTeBa 3a HakHady
wrete."%%®

MehyTMm, Kako je no caga npuxBaheHOj 006jeKTUBHO-CYBjeKTUBHO]
KOHUEeNUUju KPpUBMYHOT [ena KPpUBMLA HEeroB CacTaBHW [e0, CamMO KPUBUYHU CY4 Y
KPMBUYHOM MOCTYMKY MOXe YTBphMBaTW Aa N je KPUBUYHO [€eN0 W3BPLUEHO.
HaBeneHa oapeaba umana 6u cmucna ako 6u ce eBeHTya/IHO NMPUXBATU/IO CXBaTake
[ia Ce NPeTXofHa nuTawa Y KPMBMYHOM MOCTYMKY MOrY OLHOCUTW U Ha MaTepujy
KpMBMYHOT MpaBa,®® ann 0BO MULL/bere HeMa 0CHOBA Y 3aKOHCKMM ofpeabama Koje
n3pnunTO npeasuhajy Aa je pey 0 NUTakwy "3a YMje pellaBare je HafnexaH cyn y
[PYroj BPCTW NOCTYMKa U HeKW Apyrn ApxxaBHu oprad” (4. 17 ct. 1 3KIT).

HaBefeHa ofpesnba ocTas/ba NpasHY MpasHWHY Yy nornegy Tora ga v je
KPVBUYHW CY[ Be3aH Of/lyKama Apyror cyfa Wiv Lpyror HafleXxHor opraHa Kojuma
je peLleHO MPeTXOAHO NuTake, ain TymMadeke Ha OCHOBY pasfiora CYMpOTHOCTU
(argumentum a contrario) Aaje OCHOBa 3a 3aK/by4aK Aa je KPUBUYHM Cy[ Be3aH CBUM
ofJlyKama Apyror cyja Wiav Apyror HafeXxHor opraHa Kojuma je peLleHo NpeTxo4Ho
NUTare, OCUM y MOrNedy OLEHe fAa /v je W3BPLUEHO KpUBMYHO feno.®®” CynpoTHo
TOMe, 3aKOHVMK O MapHWYHOM W OMWTEM YMNPaBHOM MOCTYMNKY CajpXe CYNpOTHY
(hopmynaumjy no Kojoj je NMapHUYHW Cy4 WKW YNpaBHW OpraH y norsegy nocrojakba
KPVBUYHOTI [iefia Be3aH NMPaBHOCHAXXHOM KPUBMYHOM MPeCcyLoM KOjOM Ce OMTYXKEHU
orfialiasa KpMBUM, LUTO OMET HaBOAM Ha CYNpoTaH 3aKk/byyak- Aa Huje BesaH LpYrum
ofJ/lyKaMa KpuBMYHOT cyfda. Ha npeu nornes ce MoXe YYMHUTIN HeNpuUxBaT/bUBUM Aa
KpMBUYHW cyf Oyae BesaH CBUM Ofykama Apyror cyja Win Apyror Hag/iexHor
opraHa, OCUM Yy MOrnefy nocTojaka KPUBWYHOI fena, a ga Apyru CyLoBv WM

[PXXaBHW opraHu 6yay Be3aHW OANYKOM KPUBUYHOT Cy/a CaMo y Mornedy nocTojatba

6% BpxosHY cyg Cpbuje, M3c. 72/98, op 24.12.1998.

8% OBo MULLBeRbE M3HOCK M. Fpy6uLLa McTUUyhn Aa 0ANyKa KPUBUYHOT Cy/a [AOHETa Y HEKOM
JPYroMm MOCTYMKY He Be3yje KpUBUYHU Cy[, Y KOHKPETHOM NPeAMETY, ako ce MpejyauuujanHa nuTamwa
OfiHOCE Ha MaTepujy KpUBMYHOT NpaBa (HMpP. KPUBMYHO AEN0 NPUKPUBatba, NOMONK YUMHMOLY Nnocne
M3BPLLEHOT KPMBWYHOT AeNa, KaKkbMBOCT NOACTPEKaYa M nomarada u T. ¢n.). M. F'py6uwa /1966/: 166.
%7 OBo cxBatarbe 3acTynajy v V. Bayer /1982/: 174-176 v T. Bacumesuh /1981/: 220-224.
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KPVBUYHOT [ena, av He 1 APYrUM O4JyKama, anuv je 3anpaBo pey caMO O HejaCHUM
3aKOHCKMM (hopMyraLvjama Koje Aajy OCHOBA 3a pas/imymTa Tymauera.

3 HaBefieHe (hopmynaumje T. BacusbeBnh M3BOAM 3aK/byyak [a je KPUBUYHU
CY/ Be3aH CBMM [pYrum ofnyKama Apyrux cyfosa Uin Hag/ieXXHUX opraHa y nornegy
MpejyavLmMjanHoOr NnTarwba, 0CUM Of/TYKOM fja N je U3BPLLEHO KpuBMYHO Aeno,*®® nok
M. 'pybuLLa N3BOAM CYNpoTaH 3aK/byyak Mo KOMe KPUBUYHW CY[, HUKAZA HUje Be3aH
APYyromM o4/lyKOM Hag/IeXXHOT opraHa Kojom je nuTare Koje ce jaB/ba Kao MPeTXoAHo
MepuTOpHO pelueH0.’® MpBoM Tymauery MOry ce ymyTWUTW 3amepke ca acrnekTa
cnobofHoOr cyamnjcKor yeepewa, CnobofHe OueHe AoKasa, M yBohera HeobopuBKX
MpaBHMX MNPETMNOCTaBKN Y KPMBUYHKU MocTynak. OBakBUM peLLeHeM Ce ca jefHe
CTpaHe orpaHu4aBa c€fo604a KPpUBMYHOI Cyda [a CamMOCTalHO peLlaBa CBa CropHa
npaBHa W YMHEHWYHA NUTaka, [OK Ce ca Apyre CTpaHe orpaHuyasa cnoboga
CTpaHaka fa [aro nutare ocropasajy. Opyro Tymauerbe LOBOAM Y MUTakme camy
CYLUTUHY WHCTUTYTa MPETXOLHOr nuTawa 6yayhu fa Oof KpYBMYHOI cyda YBeK
3axTeBa [la ra cCaMOCTa/IHO peLuaBa.

HaBegeHa oppef6a He MOXe ce mocmatpaTy O4BOjeHO of cTaBa 1 wmctor
unaHa, Mo KOMe je MPeTXOLHO NuTake OHO MPaBHO MUTakbe Yuje je pellaBare Yy
"NPUMapHOj HaA/IeXXHOCTW HEKOT APYror cyaa Waun ApXxaBHor opraHa’. Cxo4HO ToMe,
6uno 6u jacHO M 6e3 M3PUYMTOr 3aKOHCKOT MPONMcKBakba Aa KPUBUYHU CY[, HUKaja
He MOXXe OUTK Be3aH OAIYKOM APYror cyaa Uamn ApXKaBHOr opraHa Aa v je U3BpLLEHO
KpVBWMYHO aeno, byayhn fa je yTBphrBakbe U3BpLUEHAa KPUBUYHOT Aefia 'y NpuMapHoj
HaZ/IeXKHOCTM  KPUBUYHOT cyfa. MCTO Tako, Kako je YyTBphuMBarwe W3BpLUEHA
KPMBUYHOI Aena y NpUMapHOj HafeXXHOCTU KPUBMYHOI Cyfa W JIOTUYHO je fda cy
APYrv CyL0BM BE3aHWN HEeroBOM O4JTyKOM MO TOM nuTawy. Kao LWTOo je KpUBUYHK Ccyf,
"crneuujanvsoBaH” 3a yTBphMBakbe KPUBWYHOI fAena, Tako Cy W Apyru CyLoBU W
[PXXaBHU OpraHun crieunjanv3oBaHmn 3a ogpeheHa nuTama U3 buxoBe 061acTy na cy
Tako YMNpaBHW OpraHy Creunjain3oBaHn 3a K3faBare rpafeBUHCKMX [03B0a,
MapHWYHW CY[O0BW 3a HakHagy LUTeTe WK yTBphMBatbe OYMHCTBA, BaHMAPHUYHU 3a

NALLIEHE NOC/IOBHE CMOCOBGHOCTYU nta.

%8 T Bacumesuh /1981/; 224-226.
89 M. Mpy6uLua /1966/: 164.
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WHCTUTYT NpeTxo4HOr NuTara ynpaso M nogpasymesa Aa ce pagn o nutakby
3a Koje Cyf KOju oa/lydyje O rnaBHOj CTBapu HuWje creumjannsoBaH, a 4unje je
peLlaBare HEONXO4HO Kako 61 ce 0 rnaBHoj CTBapy ognyynno. Mpumepa pagu, Kaga
MapHUYHW Cyfh O4NyYyje O HakHagu LUTeTe, Kao MPeTXOAHO Ce MOXXe MOCTaBUTh
KPMBUYHONPABHO NuUTarbe [a /i je TY>KEHW MPeBapoM 13mMaMmno HOBAL, TYXKMOLY, UK
Kafla KpUBUYHW CyA CYAM 3a Kpafy WM POLOCKPHaB/beHe, Kao MPETXOAHO Ce MOXe
MOCTaBUTK NTakbE N3 NPUMapHe Hag/1eXHOCTM NapPHUYHOT CyAa [a /N je OKPUB/bEHU
B/IACHWMK HeKe CTBapu WAW fa Nn je BaHOpayHu oTal, owTeheHe. AKO He MOCTOju
MPaBHOCH&XHA OfJyKa HaJJ/IeXXHOr cyfa Mo TOM NuTawy, Cy4 Koju moctyna Yy
KOHKPETHOM MNpeaMeTy MOXKe TO NUTaHe PeLunMTu camo Y LUW/bY pellasara rnasHe
cTBapu. TO OMET 3HauM fa TO NUTaHe HUje MEPUTOPHO PeLLEeHO, na Ce U He HaBOAM Y
n3peLmn npecyae y Kojoj ce HaBoAM caMo Of/1yKa O r/iaBHOj cTBapu (NpeamMeTy cnopa),
Beh camo y pasno3uma npecyge. CamvMm TUM TakBO "NMPUBPEMEHO” peLlaBare Tor
MUTamwa Of CTpaHe Cyda KOjU HUje NpUMapHO Hag/ieXkaH 3a HeroBo pellaBake U He
MOXKe npeAcTae/bath "npecyheHy cTeap”.

[pyraunja je cuTyaumja Kaga je To NuTawbe MEPUTOPHO PELLEHO Of CTpaHe
Cy[a VW [pXXaBHOT OpraHa Yy 4ujoj je MpUMapHOj HALMEeXHOCTU peluaBare TaKBUX
nutawa. Kako je yTBphMBake KPUBMYHOT fefa Yy MPUMapHOj HaL1eXHOCTU
KPVMBMYHOI Cyfia /IOTMYHO je fJa Cy CBM APYrn CYAOBM WAW [PXKABHW OpraHy y
nornesy TOr NUTaka Be3aHW HEroBOM OfJ/IyKOM, LUTO je WU3PUUYUTO U 3aKOHUMa
nponucaHo. AHa/IOTHO ToMe, Tpeba Yy3eTM [Ja je KPUMBMYHM CyL Be3aH
MPaBHOCHXHOM OZJTYKOM [pYror cyfa WUin ApXKaBHOr opraHa KojoM je MepuUTOPHO
PELUEHO NUTaHEe U3 HEroBe HaaneXxXHocTn. KpuBuyHm cyf Huje “crneyunjann3osaH” 3a
yTBphMBarbe BMaCHULLITBA UM OYMHCTBA, Na ako NOCTOjU OANYKa HAANEXHOT Cyaa Mo
TOM NUTakby, Ta NpaBHa NMTawa He Tpeba MOHOBO peLlaBaT y KPUBUYHOM MOCTYMKY
Beh je [J0OBO/bHO M03BaTV Ce Ha O4JTYKY HaZ/IeXXHOT Cy/a KOjOM CY OHa peLleHa.

OBaKBO peLlewe je Yy CK/agy ca UHTepecMMa e(UKacHOCTM MOCTYMnKa jep
omoryhasa fa ce y KpMBMYHOM NOCTYMKY He pacrpas/bajy OHa nuTara Koja cy Beh
pacnpae/baHa Npeg ApyryM CyZOM WAM LPYTUM HALMEeXHVWM OpraHoM, a uuje je
pacrnpae/batbe M MHaYye y NPUMapHOj HALMIEXHOCTM TOr Apyror cyja wan apyror

Ap>XaBHOr opraHa. HaBefleHO pellewe je Takohe Yy CKnagy ca uWHTepecuma
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MPaBHOCHAXHOCTU W KOH3UCTEHTHOCTU CYACKMX Of/lyKa W jeAWMHCTBa MpaBHOr
nopetka. ¥ TOM CMWUCNY Ce UCTMYe fda "Tpeba nohu of Tora fa OHO LWITO je
MPaBHOCHAXXHO PeLleHO Of O6WN0 KOr ApXXaBHOr opraHa He MOXe 6UTKM MOHOBO
pellaBaHo MU Npej MCTUM HWU npeq Apyrum opraHom."®® Ysuma ce gakne ga
MPaBHOCHAXXHO peLleHa CTBap He [AejcTByje caMO M3Mely cTpaHaka Yy KOHKPETHOM
nocTynky, Beh fa oHemoryhaea pacrpae/barbe y 6M10 KOM ApYyrom NocTyrnky npeg
APYTUM CYAOM WAWN LPXKaBHUM OpraHoMm, Ynme ce f0AATHO Nnojayasa [1ejCTBO HMX0Be
MPaBHOCHAKHOCTU. WCTO Tako OHemoryhaBa Ce [OHOLLEeHe KOHTPAAMKTOPHUX
of/lyKa Mo WCTOM NUTakwy Of CTpaHe pasMuUTMX Cy[oOBa, YMMe Ce W cripeyasa
HUXOBO MPEUCNUTMBaKE Yy MOCTYNKY MO BaHPeAHMM MpPaBHUM JIEKOBMMA. Y TOM
CMUCNY MPABHOCHAXHE OAJyKe APYrnx Cy[oBa WM [pPXXaBHUX OpraHa Kojuma je
MEPUTOPHO peLLeHO MpaBHO MUTake KOje CY Y KPUBUYHOM MOCTYMKY jaB/ba Kao
NMPeTXo4HO, Be3yjy KPMBUYHM CyA W OTKNawajy notpeby 3a MOHOBHUM
pacnpas/batbem TUX NMUTara Yy KPUBNUYHOM MOCTYNKY.

Cnepehe nuTare Koje ce Hamehe M fgonasy A0 m3pakaja MoOcebHO Yy
HOBOYCBOjEHOM pacrnpaBHOM MOAENY je nuTare AOK/e e Ta Be3aHOCT, O4HOCHO Aa
N je Yy KPMBUYHOM MOCTYNKY [03BO/bEHO A0Ka3MBaHe CyNnPOTHON UK NPaBHOCHA>KHe
OflyKe Apyrux cyfoBa vMajy 4ejcTBO He0O60pMBMX NPaBHUX NPETNOCTaBKN?

Y [pocajalikbemM WCTPXHOM MOAeNny MOoCTynka cyfh je cam NpUKynbao
YMHEHMYHY rpafy 3a ofnyunBarbe, 04/1y4MBao 0 TOMe Koje he UnkeHuLe yTephnsaTn
M KOja je npaBHa NuTara NoTPebHO pacnpaBuUTK Y Lu/bY AOHOLeHa og/iyke. Camum
TUM, aKo 61 Ce Kao MPEeTXOAHO jaBWI0 HEKO NPaBHO MUTawe 3a Koje KPUBUYHU CY[,
HWje HadneXxaH, Cyavja je morao y "foKasHu mMatepujan’ fa yBpCTU 1 NpaBHOCHAXHE
OfNYKe ApYrnx cyaosa Kojuma je To NuUTarbe peLleHo.

3a pasnuky of Tora, no 3KI1/2011 ce Ha NPUNPEMHOM pouunLWITY YTBPhYjY
YMHEHNYHA W NpaBHa NUTaka O Kojuma he ce pacnpas/baTh Ha rNaBHOM NPETPecy
(un. 345 ct1.1), a CcTpaHKe Ce y YBOAHUM M3narartbMMa Ha rnaBHOM MpeTpecy mopajy
OCBPHYTU Ha 4ukbeHuLe Koje he 6UTU npeameT [AOKasmBarba, AoKase Koju he ce

M3BOAMTW M MpaBHa MuTawa 0 Kojuma he ce pacnpasbatyt (4n. 393 cT. 2). Tepet

610 T. Bacumwesuh /1981/: 225.
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[l0Ka3nBarba ONTYXX6e je Ha TY>KMOLY LUTO NoApa3yMeBa HeroBy AY>KHOCT Aa [OKae
CBE e/leMeHTe KPVBWYHOI fena; Cyf YvMkeHU4YHy rpafly 3a ofnydvBare fobuja of
CTpaHaka, LUTO OMeT 3Ha4M [a je Ha CcTpaHKama fa Yy foKasHW MaTepujan npeasioxe v
npecygy KojoM je nuTarwe KOje Ce jaB/ba Kao MPETXOAHO MEPUTOPHO PELUEHO Y
ofrosapajyhem nocTynky.

Y Teopuju je UCTULAHO Aa NapHUYHK CY[ He y3uMa Mo CMY>K6eHOoj AY>XXHOCTU
noctojarbe KpMBMYHE Mpecyge, Beh je Ha CTpaHKama fa Ce Ha by M030BY, LUTO Ce
cMaTpa AOMMHALMjOM pacrnpaBHe MakCUMe MO KOjoj CYA UMeHW4YHy rpahy 3a
oAnyumBarbe fo6uja of cTpaHaka.®™ CxofHO ToMe, KO MOCTYMKa 3a KPUBUYHO AeN0
Kpahe Ha TyXuouy je fa AoKaxe fda je ped o0 "Tyhoj ctBapu” (Koja Huje 6una y
B/IACHULUTBY OKPWB/LEHOT), KO KPUBMYHOI [efla POAOCKPHaB/betba jefaH of
eneMeHara Koje TYXXMUnalTeo Tpeba Aa AoKaxe je 0fHOC CpoacTBa M3Mehy yunmHmnoua
M XKPTBE, Ma ako Cy OBa MpaBHa MuTawa Beh MEepUTOPHO peLleHa 0f CTpaHe
HaJ/1IeXHOT Cy/a, Ha TY)KMOLLY je Aa Kao A0oKa3 MOoHYAW 0Be MNpecy/e.

Moryhe je 3aMUCINTK M CYNPOTHY CMTYyauujy, Aa OBa nuTaka nuay y npunor
0[6paHn, Kaga 6M peuMMO OKPUMB/LEHM KOra Ty)Kunau, TepeTu 3a Kpahy [0cTaBuo
npecyay napHWYHOr cyaa Kojom je yTBpheHO Aa je HaBOAHO yKpajeHa cTeap buna 'y
HErOBOM B/TACHULLTBY W/ IMLE KOTa TY>KNU/ALWTBO TEPETU 3a HefjaBare M3pKaBarba
Kao [0Ka3 MoHyau ofnyKy Kojom je yTBpheHO fa Huje oTal AeTeta Te Aa je WITO je
YjeJHO U OCHOB 3a MpenHayere N3BPLUHE 04J/TyKe KOJOM MY je YCTaHOB/beHA AY>XXHOCT
HEroBOr M3fpXkaBatba. Y TaKBOj CUTyauuju nocTtae/ba Ce MNUTawe MOryhHocTu
[0Ka3nBara CynpoTHOT Y KPUBUYHOM MOCTYMKY?

Moyke N OKPUBIbEHU KOra TyXXunaw, TepeTu 3a Kpahy Y KpYBMUYHOM NOCTYNKY
MOHOBO [10Ka3MBaTW Aa je YKpadeHa cTBap 6una y heroBom BaCHULLTBY, UK Aa HKje
oTal, feTeTa Mako je MapHU4YHW cyf Beh AOHeO npecygy Mo TOM MuTawy? Y
MapHUYHOM W YNpaBHOM MOCTYNKY Yy KOMe je W3pUYMTO MponucaHo pJa
npaBHOCHaXKHA KPUBMYHA Npecyda Kojom je yTBpPhHEHO nocTojarbe KPMBUYHOI Aena
Be3yje Cy[, JaCHO je Aa [0oKa3uBarbe CYNPOTHOr (4a TY)KEHM HUje YUNMHNO KPUBUUYHO

Aeno) Huje moryhe, 6yayhu fa je To nuTarbe Beh MEPUTOPHO PeLLIeHO 0f CTpaHe cyaa

¢! Tako n Bacurbesuh Kaxe Ja "cTpaHke Tpeba a UCTaKHY Taj NPUroBop 1 Taj Ce MPUroBOP MOXE
MCTULATV Y CBAaKOM MOMEHTY nocTynka.” T. Bacurbesnh /1981/: 218.
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Yy uvjoj je NpUMapHOj HaANeXHOCTU. WVCTU pe3oH Tpebano 6u NPUMEHUTU U Y
KPMBUYHOM MOCTYMKY YMNPKOC HefOCTaTKy 3aKOHCKUX OfApefbu y TOM CMUCHy.
MpaBHOCHaXXHE OfNYKe APYrMX CYy[0Ba WK ApXXaBHMUX OpraHa KojuMa ce MepuTopHO
pellaBa HeKO NPaBHO MUTawe KOje Ce jaB/ba Kao MpejyauumjasiHO Y KPUBUYHOM
MOCTYKY, He MOry Ce [OBOAMTW Y MUTake MOHOBHUM pacrpaB/bateM TUX WUCTUX
NMUTawa 0f, CTpaHe KPMBUYHOI Cyda M OCTaB/bakeM MOryhHOCTU CTpaHLM KOjoj He
nay y npunor ga fokasyje CyrnpoTHO.

OBaKBOM peLlerwy Ce MOXe MPUroBOpuTM fa YBOAW Heobopuse MpaBHe
MPeTnocTaBKe Y KPUBUYHM MOCTYMaK YMme LOBOAW Y NMUTake Nnpasa OKPUB/LEHOT Aa
TY)XWnay, "BaH pasyMHe CyMibe” [OKaXe CBE efleMeHTe KPUBUYHOI Aena Koju My ce
CTaB/bajy Ha TepeT, Kao M [ja ocrnopasa CBe YMHEHNYHE M NpaBHe Te3e TYXKU/IaLITBa,
a/in oBakBe npuMmen6e HUCy ocHoBaHe. OKPUB/bEHM je HavMe MMao MoryhHocT fa y
[PYroM CYACKOM MOCTYMKY WM MOCTYMKY Npes APYTrUM LpXKaBHUM OpraHoM y Kome
je 0BO MpaBHO MWTake MEPUTOPHO PeLlaBaHO M KOjW je MPUMAapHO Hag/eXxaH 3a
HEroBoO pelliaBake, N3HeCe CBOje BUfere CTBapK N0 TOM MUTakwy U J0Kasze KOoju My
nay y npunor. Tako je OKpMB/bEHWM MOrao fa ocropaBa OYMHCTBO Y MOCTYMKY 3a
HEeroBo YyTBphMBarbe WAM [a [OKasyje BNACHULITBO Haf CTBapuM Y MapHUYHOM
MOCTYMKY KOju je MPYMapHO Haf/1eXxaH 3a yTBphuBarbe BnacHULWITBA. [1pema Tome, He
MOXe Ce TBPAUTW fa My je MpaBO Ha OA6paHy YrpoXKeHo, ako My Ce MOHOBO, Y
KPMBUYHOM MOCTYIKY He 0CTaBM Takea MOryhHoCT.

Ha ocHOBY peyeHOr, y OAHOCY Ha NMPETXOAHO MUTare Y KPUBMYHOM MOCTYNKY
MOrY Ce U3HeTu cnefiehmn 3aK/byyum:

o] Pey je UCK/bYYMBO O MPaBHOM MUTakY Yuje je pellaBare Yy NpumapHoj
HaZ/IeXXHOCTV APpYror cyaa Uamn 4pyror ApyXXaBHOT OpraHa.

o] AKO 0BO NuTarke HNje MEPUTOPHO PeLleHO Y oArosapajyhem mocTyrky,
KPUBUYHW CY[, MOXE Cam PeLUnT TO NUTare UK CavyeKkaTu OL/1yKY Haf/1eXHOr
opraHa. Y npakcu 61 ofnyKy HafneXHor opraHa Tpebano cavyekaTn ako je
NoCTynKa npeg Hag/IeXXHUM CYyAOM WU [pXKaBHMM OpraHoM Yy TOKY M 3a
OYEKVBATU je HEeroB CKOpM UCXO0[, AOK 6W y CynpoTHOM TO NuTare Tpebaso

CaMOCTaJTHO PELLNTH.
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0 AKO KPVBUYHW CYL CaMOCT/IHO peLln MPeTXOL4O NUTare, OHO Ce He
cMaTpa "MepuUTOpPHO pelleHMM” Hema [AejcTBO npecyheHe cTBapu, Beh je of
3Hayaja camo 3a [OHOLLEHE OASTlYKE O KPMBULM Y KOHKPETHOM KPUBUYHOM
MOCTYIKY.

0 AKO MOCTOjX MpaBHOCHaXHA 04J1yKa HaANeXHOr CyAa 0 TOM MuTamwy,
KPUBMYHU CY[ je Be3aH TaKBOM Of/TyKOM 1 O TOM MPaBHOM MUTatby Ce He MOXe
MOHOBO pacnpas/baT y KPUBUYHOM MOCTYIKY.

0 Cy/ ce He MOXe Mo CNyX6eHOj AYXHOCTU MO3MBaTU Ha MPaBHOCHAXHY
O4/1yKY KOjOM je MPeTX04HO NuTake MePUTOPHO peLleHo, Beh je CTpaHKa Kojoj
OHa MAe Y NpuIor Ly)XXHa fa Cce Ha by No3oBe, Kako 6u ce 136erno NoHOBHO

pacnpaB/batbe TOr MPABHOT NTaHa NPEL KPUBUYHMM CY0M.

HeonxofHo je jow jeqHOM MOACETUTU fa CYA HUje U He MOXe OUTK Be3aH
UMbEHNMYHUM yTBphewrMa Apyror cyga, Beh camMo M3PeKOM WAW OUCMO3UTMBOM
HeroBe Of/YKe, OAHOCHO peLlereM HEKOr MPaBHOI MUTawa Yuje je pellaBare Yy
NPUMapPHOj HaLNEeXHOCTN APYror Cyfa v ApxxaBHor opraHa. CBe CropHe YnkbeHunLe
MOpajy Ce YTBPAWTM HerocpefHVM W3BONeHeM [0Kasa Ha r/1aBHOj pacnpasu, 6es3
063Mpa Ha TO Ja /in Cy TakBe YnkbeHuue Beh yTBphuBaHe y HEKOM ApYrom nocTynky
NMPOTUB APYror OKPUBILEHOT .

Yak 1 y npeueseHTHUM aHr10aMepUYKM CUCTEMUMA, YHEeHULE YTBPhEeHe y
JefHOM NOCTYMKY HMKaga He MOTY MMaTy NpeuefeHTHO [ejCTBO Y APYroM MOCTYNKY
NpoTMB Apyror nvua, Beh TakBO AejCTBO MOry MMmatu camo MpaBHa CxBaTarba
n3paxeHa y CyACKUM ofnykama. CXO4HO TOMe, Cyd 61 mMorao fa no3oBe OHE UCTe
CBefoKe KOju Cy CBEeLOYWIM Y HEKOM ApYrom MnocTyrnkKy WUnun aa u3sede Lokase Koju
CYy Y TOM MOCTYMKY WM3BeLeHW, ann He 61 CMeo Aa Npeys3rMa YMHeHUYHE 3aK/byuke
Apyror cyfa o (He)noctojary OfJIYHYHUX 4YMkbeHMUa, YTBpHeHe Ha OCHOBY TaKBUX
pokasa. CyrnpoTHO je npaBy Ha 04bpaHy v NpaBUYHO Cyhere 3acHOBaTK Mpecygy Ha
YMbeHMLaMa y norsesy Kojux OKPUB/bEHOM HuWje Jata MOryhHoCT fJa ce u3jacHu,
McnuTa CBeLOKE 1 13Befe foKase Koju 61 baunnv "apyrayvje CBeT/1I0” Ha CTaB cyda 'y
nornegy (He)noctojarkba ofpeheHMX uuMkbeHuua. CynpoTHO je W Hayeny

HernocpegHOCTM "npey3nmaTti’ UCKase CBeAOKa Jarte y je/HOM NOCTYNKY U YNHeHNLE

320



yTBpheHe Ha OCHOBY TaKBOI MCKasza Yy MOCTYNKy MpoTMB Apyror nuua. Yak vy
C/yyajeBUMa Kafla Ce YMeHWYHa Mo3aguMHa ABa WAW BuLle Cny4vajeBa Moksana, a
OKpVB/bEHNUMA Ce W3Y3eTHO OABOjeHO CyAM, YnkbeHule yTBpheHe NpOoTUB jefHOr
OKPVIB/LEHOT 0f, CTpaHe jedHor Beha, He MOry ce MPoCTO Mpeys3eTn of CTpaHe Apyror
Beha, Yy MOCTYNKy nNpPOTUB APYror OKPWB/beHOr, Beh je HeonxoAHO HUXOBO
HernocpeHO YTBphMBare Ha raBHOM NpeTpecy.

CreymprUyHOCT Yy TOM CMUCY CYy NOCTynuu npes mehyHapogHUM KPUBUYHUM
TpnbyHanmMma 3a 6msLly Jyrocnasujy 1 PyaHoy v NOCTynuu 3a paTHe 3/104MnHe y BnX,
Y KOjuMa ce YmkbeHuLe yTepheHe Y jeAHOM MOCTYNKY NPOTUB je4HOr OMTY)KEHOr He
Mopajy NOHOBO A0Ka3uBaTth y ApYrMM NocTynumuma npoTue ApYrux onTyXeHux, Beh
NX Cy[ camMO KOHCTaTyje OAHOCHO (DOPMa/IHO MpUMa Ha 3Hawe Mo npasuny 94 b u
MOXE Ha HMMa 3aCHOBATW CBOjy npecyay. Kako je pey 0 focTa KOHTpaBep3HOM U
CNeunmUIHOM UHCTUTYTY KOjUM Ce MpPaBHOCHaXXHO YTBPHEHWM uukbeHuLama faje
"NMPOLUMPEHO AejCTBO” y CMUCNY foKasa y APYrvM noctynuuma, 0 kemy he 6uTtn

BULLIE PeYM Yy u3nararwrmMa Koja crneje.
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5. POPMAJIHO NMPUMAHE HA 3HAHRE NMPABHOCHAXHO
YTBPhEHUX UHNHEHWUA Y NMOCTYTIUMMA MNPEAL MEBYHAPOAHVM
KPUBUNYHUM TPUBYHAJTIMA

MHoru noctynun npeg TpubyHanom y Xary fefne WUCTY UYAHEHUYHY
nosafamHy. Kako 6y n3berno fokasunBame YnkbeHMLa Ha KOjMa TYXXMALUTBO Y BULLE
nocTynaka 3acHMBa CBOjy ONTYXO6y, u3MeHama npasuna m3 1998 roamHe yHeTo je
npaswnio 94 b no Kome ce TpagMUMOHAIHM OMCer CyACKe KOHCTaTalmje npoLumpyje n
Ha YMHEHMLE KOje CY MPaBHOCHAXHO YTBPheHe Yy HeKOM ApYrom MocTYnKy npejg
TpubyHanom (npecyheHe YnkeHuLe). Mo 0BOM npasusy:

"MpeTpecHO Behe MOXe, Ha 3axXTeB jeflHe Of CTpaHaka WM Proprio motu, HakoH
cacnyLuama cTpaHaka o4nyunT aa hopMaiHO MPUMK Ha 3Hakbe YMbeHULE O KojumMa
je npecyheHo nnn [OKYMeHTapHe [oKase U3 Apyrux rnoctynaka npeg TpubyHanom,
KOje Ce OfIHOCe Ha MUTaHa 0 KOjuMa je pey y MocTynky”.

Ha Taj HauMH ce 4YmkbeHuMLaMa Koje Cy NpaBHOCHaXXHO YyTBpheHe y jefHOM
MOCTYNKY faje "NpoLunpeHo aejcTBo” 6yayhu aa ce oHe y3umajy Kao yTBpheHe u y
CBUM [pyrum noctynuuma npeg TpubyHanom, enuMmHnwyhm notpedy 3a hUX0oBUM
MOHOBHMM [OKa3vBaweM. Pey je 0 mpasBwiy Koje HemMa "naHgaH” HU Yy jefHOM
npaBHOM cucTemy Beh je cneunUUHOCT MehyHapoaHUX KPUBMYHMX TpubyHana 3a
6uBLLy Jyrocnasujy n PyaHzy v ogpaxkasa "nocebHOCT HNXOBE Haf/IeXXHOCTH ratione
materiae."®*® ¥ Tom cmucny je ncTuLaHo Aa je pey o TpubyHany uuja je HaanexHoCT
BPEMEHCKM 1 MPOCTOPHO OrpaHnyeHa, na je Hem3beXXHO [a MHOrM CnydajeBn Umajy

MCTY YHbEHNYHY No3agunHy.*

612y enrneckoj Bepauju npasuno rnack: At the request of a party or proprio motu, a Trial Chamber,
after hearing the parties, may decide to take judicial notice of adjudicated facts or documentary
evidence from other proceedings of the Tribunal relating to matters at issue in the current
proceedings.” AHII0-aMeprYKM yTuLaj y popmynncary oBe oapefoe jacHa je 13 TepMUHOOMNje Koja
je ynotpebsbeHa. OBfe ce HavMe roBOpU 0 afjyanKaTMBHUM YnkeHuuama (adjudicated facts) y cmucny
UMHEHMLA KOje cy Beh yTBphEeHe Y HEKOM ApYrom MOCTYNKY, a KOje UMajy UCKIbYUNBO YNHEHNYHY
Np1PoAY, 3a PasfnKy of NEermciaTMBHUX YMbeHKLA Koje 3anpaBo NpescTaB/bajy TyMayera ogpeheHmnx
npaBHWX NOjMOBA 1 Koje y common law cuctemrma UMajy npeLefieHTHY 3Hayaj. O pasnmuy usmehy
afjyAMKaTUBHUX U NermcnaTuBHUX YnkbeHuua Buam ctp. 39-41.

%1% pProsecutor v. M. Krajisnik, Case No. I T-00-39-PT, Decision on Prosecution Motions for Judicial
Notice of Adjudicated Facts and for Admission of Written Statements of Witnesses pursuant to Rule
92bis, 28 February 2003. (M. KpajuwHuk, ognyka og 28.02.2003), nap. 13.

614 "Kana ONTy)KHMLA NPON3INA3N 13 3M104MHA KOjU CY UCTV WK CYLUTUHCKI CIMYHM AeNMMa 3a Koja je
Beh cyheHO y paHMjum nocTynuuma, npasnno 94 b omoryhaBa npeTpecHoM Behy fa mpuxsatu
UMHbEHWYHe Hanase yTBpheHe Y paHWjyM MOCTYNLMMA, YMECTO [a 3axTeBa Of, TYXKu1oLa fja ux rnoHoBo
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Mpumepa pagwn, y NocTynky npotve Aywka Tagmha Kome ce n3mehy octanor
CTaB/ba/l0 Ha TepeT fa je Y4Y4ecTBOBaO Yy YOMCTBMMA, My4ersyMa W CeKCyasTHUM
3/10CTaB/bakbMMa 3aTBOPeHMKa y ioropy Omapcka nsmehy octasnor je yTepheHo:

"Norop Omapcka ce Hanasno y 6uBLLIEM PYAHWKY FBO3AeHe pyae Jbybuja, oKo ABa
KuiiomeTapa jyxHo of cena Omapcka, a nocrtojao je of 25. maja 1992. no Kpaja
asrycra 1992, kafa cy 3aTBopeHuLM npebayeHn y TpHoMosse 1 Apyre norope. Jiorop
Omapcka Cce cacTojao of fiBe Be/MKe 3rpafe, XxaHrapa v yrnpasHe 3rpage, 1 [Be Marbe
3rpage Koje cy 3Bann "6ena kyha" v "upseHa kyha”. CeBepHO 0f XaHrapa u 04BOjeHO
0f Hera 6eToHMpaHUM MOPOCTOPOM MO3HATVMM Kao "mucTta’ Hasasuna ce ynpasHa
3rpaga rae cy 3aTBOPEHUUM jenn U TAe Cy HeKW Of wUX 6unv CMeLuTeHu, ca
npocTtopujama Ha cnparty rge cy ucnefusaHu. YnpasHa 3rpaga y noropy Omapcka
nvana je y jeflHoM feny crpar, ¢ TUM [a Cy Ce KyxXuwa W Tprnesapuja Hanasune y
Mpr3eMHOM 3anagHoM feny. [1ge mMawe rapaxe Hanasune Cy Ce y HajceBepHujem
[leny ynpasHe 3rpage.”

KacHuje Cy 3M0YMHM Yy OBOM /IOrOpY CTaB/baHW Ha TepeT W Apyrum

onTyxeHuma,**

a npasuno 94 b je omoryhuno ga ce YumeHWLE Be3aHe 3a Taj
aorafaj, Nnoce6HO OHE Koje Ce 0[JHOCE Ha NOKaUujy U CTPYKTYpPY N0ropa, 06jekTe Koju
Cy Ce Y HheMy Haasuam u CIMYHO, He YTBPHYjy MOHOBO Y CBAKOM Of 0BUX MOCTYrMaka
Beh fa ce (hopMasiHO NpUMe Ha 3Hake. [locebHOo nmajyhun y Buay da ce y noctynuyuma
npes TpubyHanom yTephyje WKnpoKa "nenesa” YnkbeHnLa Koje ce He 04HOCe caMo Ha

KOHKPETHa KpuBMYHA fiena Beh U Ha NOMMTUUKY U UCTOPMjCKY NO3ainMHy CyKoba, a

nokasyje” (Prosecutor v. Blagojevi¢ and Joki¢., Case No. IT-02-60-T, Decision on Prosecution’s
Motion for Judicial Notice of Adjudicated Facts and Documentary Evidence, 19 December 2003. -
Bnarojesnh n Joknh, oanyka og 19.12.2003.). HarnawasaHo je 1 ga ce "cBa OBAallha cyhera 6ase
MelycoBHO MoBe3aHUM CyKOoBUMa KOju Cy Ce OflBMjaiu Ha OrpaHMYeHOM reorpag)ckoM MpocTopy y
oApeheHo Bpeme 1 CTOra je cacBvM NPUPOAHO Aa, Kako Cy NOCTynuM oamuMUany, ogpefeHe YnkbeHNYHe
3aK/byUKe Koje Cy [oHena npeTtpecHa Beha npeysmy u apyra Beha, 6e3 notpebe fa ce jow jefHoOM
yTBphYyje UCTUHWUTOCT TUX umkeHuua.” Prosecutor v. Dragomir Milosevic, Case No. 1T-98-29/1,
Decision on Prosecution’s motion for judicial notice of adjudicated facts and prosecution’s catalogue
of agreed facts with dissenting opinion of Judge Harhoff, 10 April 2007 (Cyguja Xapxos, /134B0jeH0
MULLbEeRE Y NpeameTy . Munoweswuh og 10.04.2007.)

®15 Mupocnasy Ksouku, Munojuum Kocy, Mnahu Paguhy, Yemsky Meakuhy je cTaB/bHO Ha TepeT fa cy
Kao 3anoBefHWLY Y NI0ropY OLrOBOPHM 3@ 3/104MHE Y JIOropy Kako Kao HenocpefHv U3BpLUMOLM, TaKo
1 3a fiena cBojux nogpeheHmx. 3opaH XXuruh n QywaH KHe>kesuh cy onTyXeHn no ynaHy 7(1)
CratyTa Kao HenocpeiHu U3BpLUMOLYM 3104mnHa Y noropy Omapcka, a TM UCTU 3/I04NHN CTaB/beHU CY
Ha TepeT 1 6POjHNUM BMBLUUM MOAUTUYKUM W BOjJHUM (PYHKLIMOHEPMMA 1 TO MO OCHOBY Teopuje
YAPY>KEHOT 3/104MHAYKOT nofyxBata. [0 HaBoAVMa TYXXMALLTBA, 3/10UMHN U3BPLUEHN Y OMLUTUHM
Mpujenop v noropy OMapcka cy OHY 61n Ae0 YAPYXXEHOT 3/10UMHAYKOT MOAYXBaTa Koju je mocTojao
of 1. aBrycta 1991. u Tpajao Hajmare 10 31. feuembpa 1995, a Mehy nojeuHLMMA KOju CY ra YUHWUAN
6unu cy CnobogaH Munowesuh, PagosaH Kapaunh, Momunno Kpajuwinuk, bumsara Mnasiiuh,
reHepan PaTko Mnaauh, MunaH MapTuh, Bojucnas LLlewern n MHoru gpyru. Cea oBa nvua
ONTYXXHWLE Cy U3Melly ocTanor TepeTue 1 3a 3104MHe y noropy Omapcka, 6yayhu aa je Taj 3104MH
610 "nNpupoaHa 1 NpefsuamMBa nocneamua ocTeapera Lnbesa Y3IM-a”. Buan npumepa pagn: The
Prosecutor v. D. Milosevic, Case No. IT-01-51-1, Indictment, 22. November 2001., nap. 6-8.
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Kao nocnegmua cneumpuyHmx uumbesa TpubyHana Koju nsmehy octasnor obyxeartajy

N "Kpempare UCTOPUJCKMX cnmca O CyKobuma Ha nogpydjy omsLue CopJ o1°

0BO
NpPaBuA0 3HATHO AONPUMHOCKM OP3MHU M eMKACHOCTM NOCTynKa, omoryhasajyhu
"npeysumarbe” yTBpheHnX YnkeHnLa y 4pyrum noctynuuma npeg TprubyHanom.

OCHOBHM MOTMB YyBOhera OBOr Mpasuia Ouia je TeXha Aa Ce MocTyrnum
ybp3ajy 1 yumHe efmKacHWjUM, a 'y nNpuior oBor rnpaswna HaBoheHW cy u cnefehu
aprymeHTu:

o Csefouu He mMopajy BuULLE NyTa J0NAa3UTK Y Xar U NPonasuTn HEKOSIMKO
nyTa Kpo3 "Tpayme CBefoyeHa.”

o [lpasuno 94 b omoryhaBa cTpaHkama fa ce (POKycupajy Ha "K/by4Ha
WK CYLUTUMHCKA NUTama” Y NOCTYMKY, Ta4HWje OArOBOPHOCT OMNTY)XKEHOTr
3a 3/104MHe, YMEeCTO Ha CrnopeAHe WCTOPUjCKE UWeHULE  WN
yYCTaHOB/baBatbE LieNe No3adunHe 3nounHa.®’

o OBO npaBWnoO je N0 MULbERY MOjeAMHUX cyauja TpubyHana n y
NHTEPeCY OMTYXXEHOr KOju MMa npaBo fAa My ce cyau "6p30 un 6e3
HemoTpe6Hor ognarara.”®®

o [pasuno 94 b npeactaB/ba e(UKAcHO CPeAcTBO 3a YcCKnahuBare
npecyga TpubyHana v gonpuHocy Behoj gocnegHocTn Mehy oa/lykama

pasnnunTux Beha,®'

LUTO je oA nocebHOr 3Hayaja 3a OCTBapMBaHe
unbeBa TpubyHana y CMUCNY Kpeupawa "UCTOPUjCKMX cnuca’ o

CyKoOMMa Ha TepuTopuju GrBLLE Jyrocnasuje.
MpBUX Nap roguHa HakoH yBohewa, Npasuio 94 b KopuwheHo je ca BEIMKOM
[030M onpe3a U MNoApasymeBaio je (POPMASTHO MPUMare Ha 3Hakbe Camo OHUX
UMkbeHMLA Y MOr/eay YMjer KOHCTaToBama Cy 06e CTpaHKe carfiacHe, ain je HakoH

nap "peBoNyLMOHapHUX" OANYyKa Xan6eHor Beha, Npe CBera oHe y MOCTYNKY NPOTUB

%16 Mpumepa pagy, Npsa Xatuka npecyaa npotus fyluka Taguha uMa 355 cTpaHa, a 'y HO0j Ce, YNpKoc
TOMe LITO je cyheHo "061UYHOM BOjHUKY" HaBOAe M3Mel)y OCTanor 1 YnMkeHuLe Be3aHe 3a pacnag COPJ
1 NMOMUTUYKY M03a4MHY CyKoba.

%17 Y ToM cMmUCny ce UCTULANO f1a "Huje y MHTepecy MpaBje a Ce MHOTO BpeMeHa Ha Cyhery BUCOKO
paHrMpaHoM NoANTUYKOM NMAEPY MOCBETM YTBPhMBaY, NpuMepa pagu, noctojawy noropa OMapcka
1 YCNoBUMA Yy OKBUPY Hbera.” M. KpajuliHuk, oanyka og 28.02.2003, nap. 8.

v KpajuwHuk, ognyka of 28.02.2003.

619 prosecutor v. M. Krajisnik, Case No. IT-00-39-PT, Decision on Third and Fourth Prosecution
Motion for Judicial Notice of Adjudicated Facts, 24 March 2005. (M. KpajuwHuk, oanyka of
24.03.2005).

324



C. Munowesmnha Kaja je 3ak/by4eHo fja ce "MOry KOHCTaTOBaTV U OHE YMHEeHULE KOje
ONTY>KeHW ocnopasa” 1 y MOCTYyNKy npotus E. Kapemepe rae je nctakHyTo fa ce
MOry KOHCTaTOBaTW W OHE YMHEHWULE KOje YKasyjy Ha KPWUBUYHY OArOBOPHOCT
OMTYXKEHOT, MpVYMeHa OBOr Nnpasu/a OTBOPWIA HWU3 NPaBHUX HOHCEHCA Be3aHWX Mnpe
cBera 3a rnpaBa OKPWMB/LEHON, MPETNOCTaBKY HEBMHOCTW U MpebauuBare TepeTa
[0Ka3nBama.

Jake KpuTMKe Ha NpUMMeHy OBOI Npaswusa gonaswie cy u us camor TpubyHana.
Tako je cyamnja IM. Bajng (Patricia Wald) muctuyana ga "hopMasiHO npuMarbe Ha
3Harbe Beh npecyheHUX ynMkeHnua Hamehe 036M/LHO NUTake NpaBUYHOr cyhera 3a

1620

OKPUBIbEHE KOjI Y TOM MOCTYMNKY HUCY YYeCTBOBa/IM, "~ [IOK je aycTpasmjcku cyamja

[JejBng XaHT NCTULLA0 Ja ce KO NprvMeHe OBOr Npaswia BULLE "He MOXE rOBOPUTH O
MNPeTnocTaBLM HeBUHOCTM Beh 0 npeTnocTasLy KpuauLe.” 4

Vimajyhu y BuaYy YecTy nprvMeHy OBOT MpaBua, Xallka jypucnpygeHumja passuna
je ofpeheHe KpuTepujyme Koje npecyheHe YnkbeHNULE MOpajy f4a UCNyHe Kako 6u nx
Behe y Apyrom npegmety (hOpMa/iHO MPUMWIO Ha 3Hawe Mo npasuny 94 b. Osu
KpUTEPWNjyMun YeCTO CY MeHaHW, PasnnunTo TyMadeHn n npunarohasaHn KOHKPETHUM

OKO/THOCTKMa.

5.1. Kputepunjymmn npnxsaT/bUBOCTA

Y npeuM ogsiykama AOHETUM o npasuny 94 b Huje ce roBopuio HU O KakBUM
"KpUTEpUjyMMa NPUXBaT/bMBOCTK” Beh Cy (POPMasiHO NMpUMaHe Ha 3HaHe caMo OHe
YMHEHMLIE NPABHOCHAXXHO YTBpheHe y APYroM npeameTy, a Koje HUCY criopHe mehy

cTpaHKamMa Yy KOHKpeTHOM cnyuyajy.’”> Ca nopacTom 6poja npegveTa npefq

620 patricia M. Wald /2001/: "The International Criminal Tribunal for the Former Y ugoslavia Comes of
Age: Some Observations on Day-To-Day Dilemmas of an International Court", Journal of Law u
Palicy, Vol. 5:87, 87-118.

621 »Ako ce Beh npecyheHnM UneHnLaMa a kapakTep 060pyUBIMX MPETMOCTaBKM, TO CTaB/ba Ha
OKPUB/beHOT ofjpefeHn TepeT A0Ka3nBama, CynpoTHO Npesymumjn HeBuHocTH. MNpema CtatyTy
MehyHapogHor cyaa, 0CHOBHO NpaBo OMTY>XeHe 0CO6e je fa ce cMaTpa HEBMHOM 0K TY)XKUALITBO He
JOKaXXe Herosy Kpusuuy. [lokasuBare nyTeM Y/HEHUYHMX MPETNOCTaBKM YrpoXasa TO OCHOBHO
npaeo” Prosecutor v. S. Milosevic, Case No. 1T-02-54-AR73.5, Appeal Chamber, Decision on
Prosecution’s Interlocutory appeal against the Trial Chamber’s 10 April decision on Prosecution
motion for judicial notice of adjudicated facts, 28. October 2003, Dissenting opinion of Judge David
Hunt, par. 14 (4. XaHT, 13480jeH0 MULLbere Yy npeameTy C. Munoweswuh, ogiiyka og 28.10.2003.)

622 5. Cumuh, oanyka og 25.3.1999, Prosecutor v. D. Sikirica et al., Case No. I T-95-8-PT, Decision on
Prosecution Mation for Judicial Notice of Adjudicated Facts, 27 September 2000. (4. Cukupuua,
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TpnbyHanom 1 goHolleweM cBe Beher 6poja npecyga, pactao je 1 6poj 3axTeBa 3a
(hopMasTHUM MpUMaHeM Ha 3Harbe Mo npasuny 94 b.

Y noctynky npotus M. KpajuLlH/Ka npeTpecHo Behe je n3puunTo npeuunsupano,
nvajyhu y Buay poTafallky Npakcy, KpuTepujyme Koje OBe uUuMkbeHuLe mopajy Aa
UCMNyHe U TO:

a) [ia je UMHbeHMLA jacHa, KOHKpeTaHa 1 fia ce MOXe UAEHTU(MKOBATK Y OPUTMHA/THO]
npecyaw,

0) [a ce pagu 0 YUNHEHMLM, @ He O NPABHOM 3aK/byuKy Beha;

B) [a je uMmteHMua npaBHOCHaXHO yTBpheHa (Mo topmynauuju TpubyHana, Aa
"cnaga y [eo npecyge Koju Huje 610 npeamet >xanbe WAM je O HeMy KOHayHO
npecyheHo y »anbeHoM NOCTYMKy, UK [a cnaja y Aeo npecyme Koju jecte npeamet
Xanbe, anun cnaga y nNuTawa Koja y XanbeHoM NocTynKy HUCY CnopHa”);

r) fAa He yKasyje Ha KpUBUYHY OLrOBOPHOCT OMTYXKEHOT;

[) Aa Huje npeAMeT (pasyMHOr) cnopa n3Mehy cTpaHaka y nocTynky;

f) £a ce He 3aCHMBa Ha CropasymMyMa O Npu3Harky KpUBULLE Y paHUjUM NPeaMeTUME;
€) [a He [OBOAW Y NTake NMPaBo OMTY)XXEHOT Ha NPaBUYHO Cyheke;

HaBefeHn KpuTepujyMn UMTUPaHK Cy Y Of/lyKama [OHETMM Mnap roguHa HakoH
TOra, Y3 W3BecHe MoauduKaumje of cnydaja Ao cnyvaja.®® BaxaH npecegaH
Hanpas/beH je oflyKoM XanbeHor Beha y noctynky npotus C. Munowesuha no
K0jOj U YMHEHULIE KOje Cy CriopHe Mefy cTpaHKama Mory 6MTn hopmanHo NpUM/bEHE
Ha 3Harbe Mo npasuny 94 b, WTO je NpecygHo yTuuano Ha 6ygyhy npakcy u
Apyrayvje Tymaudere Kputeprjyma "pasyMHe HeOCrnopuBoCcTm”.

HakoH TOra >xan6eHo Behe TpubyHana JOHOCK "peBONYUMOHAPHY O4JTYKY” Y
npeamMeTy Kapemepa y Kojoj n3mehy octasior HaBoAm fa Cy caMo OHe YMHeHKLE Koje

Ha HEKM HauMH yKasyjy Ha KpMBMUYHY OArOBOPHOCT OMTY)XKEHOT MPaBHO pefeBaHTHe,

oAnyka of 27.09.2000), Prosecutor v. Kvocka et al., IT-98-30/01, Decision on judicial notice, 08 June
2000 (M. Keouka, ognyka og 08.06.2000).

623 Tako je MpeTpecHo Behe y npeameTy Bnarojesuh 40Aano v ycnoBe Koje ce 04HOCe Ha hopMynauujy
UMHbeHMLA 3a Koje ce Tpaxu ga 6yay (opmanHO NpuUM/bEHe Ha 3Hatbe, Npeuusnpajyhn ga unkeHuua
Mopa 6MTK jacHa, KOHKPeTHa M HaBefeHa Y UCTOM WU CYLUTWHCKU UCTOM OBAUKY Kao y W3BOPHO]
npecyau, kao 6u ce nakie morna npenosHatu (bnarojesuh u Jokuh, oanyka of 19.12.2003.), gok je y
npeameTy XayuxacaHosuh n Kybypa n3puunto 4ogaT v KpUTepuUjyM peneBaHTHOCTY OAHOCHO 3axTeB
[ia je npeanioXeHa YnkbeHWLa peneBaHTHa 3a KOHKPETHO cyhere Prosecutor v. E. Hadzihasanovic et.
a., IT-01-47, Decision on judicial notice of adjudicated facts, 27 February 2004 (XayuxacaHosuh 1
Ky6ypa, ognyka o 27.02.2004.).
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Te [ja camMO TakKBe YMHEHULIE N MOTY BUTK MpeLMeT (POpPMasHOT MprMara Ha 3Hame
no npasuny 94 b. Mopes Tora, KpUTEPUjyM Mo KOMe ce Mopa paguTii 0 YNHEHUYHOM
a He 0 MPaBHOM 3aK/by4Ky je npeopMynuncaH y CMUCNy Aa NpeaioXeHa YnkbeHnua
He CMe caipXaTil "CyLUTUHCKM NpaBHe kapakTepusamje”.®®* HaegeHn "pesnanpann’”
YCNOBU MpeopmMyincaHn cy y noctynky npotve B. MNonosuha, rae je npetpecHo
Behe Kao KpuTepujyme NpuxBaT/bUBOCTY HaBeno cnegehe:

a) YnrbeHnua mopa 6UTK peneBaHTHa 3a HEKO Of MuTawa O KOMe Ce pacnpas/ba Y
MoCTYrKY;

6) Mopa 61TK jacHa, KOHKPeTHa W1 NMperno3HaT/bMBa y U3BOPHOj Npecyau;

B) Mopa 6utn hopmynucaHa Ha HauMH KOju Ce CYLUTUHCKM He pas/ivKyje of HeHe
(hopmMynaumje y U3BOpHOj Npecyau;

r) He cme HaBOAMTWU Ha MoOrpellaH 3aKk/byyak Yy KOHTEKCTY Yy KOMe je CTaB/beHa Yy
3axTesy;

1) Mopa 6uTy L0BO/BHO MPeLM3HO HaBeEeHa;

1)) He cme cagpxatu keanndukaumje Koje cy "CyLUTUHCKA" NpaBHe Npupoae;

e) He cme ce 3acHMBaTU Ha JOrOBOPY CTpaHaka y paHujem nocTynky;

%) He cme ce ogHOCUTM Ha fena, NOCTYNKe WK AyLEeBHO CTake ONTYXKEHOT;

3) Mopa ce paguTi 0 MPaBHOCHAXHO YTBPHEHO] YNHEHNLM,

Mopepn Tora, Behe je UCTakNo Aa ce Noctynak (YOPMasiHOr MpuUMarba Ha 3Hakbe
CNpPOBOAM Ha "ABa HMBOA' OLHOCHO Aa MpBO Tpeba YTBPAUTM UCMyHaBa N jata
UMkbEeHMLA KPUTEPUjYMe NPUXBAT/bUBOCTM, & Y Cay4yajy No3WTUBHOr OAroBopa Cy[,
[VCKPELIMOHO MpOLiekbYje a NN je heHo npuxeaTame "y MHTepecy npasge.” %
Mpakca TpubyHana ce HaKOH Tora YrfaBHOM [Mo3MBana Ha "KpuTepujyme

1626

Monosuh”®%, Maga je u garbe 6uno gocta HegocneaHoctw.®?’ Mopen Tora, MpUMeTHa

24 E Kapemepa, ogyka XKan6eHor Beha o 16.06.2006.

62 prosecutor v. V. Popovic, Case No. IT-05-88-T, Decision on Prosecution Motion for Judicial
Notice of Adjudicated Facts, 26 September 2006 (B. Monosuh, oanyka og 26.09.2006.), nap. 4.

2 0gn KpuTepujymmn cy npumMepa pagv HasoheHu y . Mwunowesuh, ognyka of 10.04.2007.,
Prosecutor v. R. Delic, Case No. 1T-04-83-PT, Decision on Prosecution’s Motion for Judicial Notice
of Adjudicated Facts and Joint Motion Concerning Agreed Facts, 9 July 2007. (P. fenuh, ofnyka of
09.07.2007.), Prosecutor v. M. Lukic et. al, 1T-98-30/01, Decision on Prosecution’s Motion for Judicial
Notice of Adjudicated Facts, 22 August 2008. (M. Jlykuh, ognyka og 22.08.2008.), Prosecutor v. R.
Karadzi¢, Case No. I1T-95- 5/18, Decision on First Prosecution Motion for Judicial Notice of
Adjudicated Facts, 05 June 2009. (P. Kapaywuh, ognyka og 05.06.2009.) n Prosecutor v. R. KaradZic,
Case No. IT-95- 5/18, Decision on Third Prosecution Motion for Judicial Notice of Adjudicated Facts,
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Cy W pasMunMTa U HeyjedHauyHa Tymauetba HaBEfleHUX KpUTepujyma Of CTpaHe
paznnMunTMX Beha.

5.1.1. ®dopmynaumja Npeano>KeHNX YneHmua

KpuTepujym Koju ce ofHOCUM Ha opmynauunjy MpesioxXeHnx YukbeHuLa
nogpasymeBa [a je 4YmibeHuLa jacHa, AO0BO/bHO MPEeLM3HO HaBefeHa, Ja Ce MOXe
npoHahu y N3BOPHOj Npecyau, fa je (hopmynmcaHa Ha UCTU UM "CYLUTUHCKN CrinyaH”
HauMH Kao Y U3BOPHOj NPecyau 1 fa He HaBOAM Ha MorpeLlaH 3aKk/byyak Yy KOHTEKCTY
Yy KOMe je cTaB/beHa Yy 3axTeBy. dopMmyrnaumnja npeasioxXeHe YnkbeHULE je o4 3Havaja
Kako 61 ce McnuTasno fa v je 0 YnkbeHnUM "CTBapHO npecyheHo”, 0AHOCHO Aa je ped
0 YUNHEeHNLM YTBPHEHO] 13BONeHEM [0Ka3a Ha Cyhery, 1 fa N1 OHa UCnyHasa apyre
KpUTEpUjymMe NPUXBAT/bMBOCTW. "JaCHOCT W  MPeno3HaT/bMBOCT”  NPeAJ/IoXKeHe
UMHbEHMLIE He pa3maTpa Ce caMO Y KOHTEKCTY NPBOOGUTHE npecyae, Beh 1 'y KOHTEKCTY
[PYTVX NPEeANOKeHNX YnbeHNLa 13 3axTeBa.’?® Mopes Tora, YnbeHNLa Mopa 6uTH
(hOpMyNIMCaHa Ha UCTW MK "CYLUTUHCKW CANYaH" HauMH Kao y W3BOPHOj npecyam,®
1 mopa 6uTK LOBO/LHO NPELM3HO HaBefeHa, LITO 3HauM [ja ce Y 3aXTeBy Mopa jacHO

03HauMTVN y KOM naparpady npecyze ce Ta UnkbeHnLa Hanasu.

9 July 2009. (P. Kapayuh, ognyka og 09.07.2009.), Prosecutor v. M. PeriSi¢, Case No. IT-04-81-T,
Decision on prosecution’s Motion for Judicial Notice of Adjudicated Facts concerning Sarajevo, 26
June 2008, (M. Mepuwwwnh, oanyka of 26.06.2008.), Prosecutor v. Stanisic & Smatovic, Case No. IT-
03-69-T, Decision on Prosecution’s Motion for Judicial Notice of Adjudicated Facts, 16 December
2009 (CTanuwmnh & CumaTosuh, ognyka og 16.12.2009.), Decision on Second Prosecution Motion
for Judicial Notice of Adjudicated Facts, 28 January 2010. (CTaHuwuh & CumaToBuh, ognyka of
28.01.2010.), Decision on Third Prosecution Motion for Judicial Notice of Adjudicated Facts, 23 July
2010. (CTanvwmh & CumaTosuh, ognyka of 23.07.2010.), Prosecutor v. Z. Tolimir, Case No. I T-05-
88/2-PT, Decision on Prosecution Motion for Judicial Notice of Adjudicated Facts, 17 December 2009.
(Tonumup, oanyka of 17.12.2009.).

%27 Tako je, NpUMepa paay nap rogvHa KacHuje y nocTynky npoTus Bojucnasa Lllewerba NpeTpecHo
Behe NOBOAHOM NPBOM TY)XMOYEBOr 3axTeBa 3a (DOPMa/HAM MPUMAHEM Ha 3HaHe UWHEHMLA MO
npaswiy 94 b NOHOBO NOMEHY/NO KPUTEPUjYM PasyMHe HeOCTIOPMBOCTU, Ko 1 3aXTEB [l YMHEHNLIE He
yKa3yjy Ha KpUBWMYHY OArOBOPHOCT ONTy>eHor. Prosecutor v. V. Sesdlj, Case No. IT-03-67-T,
Decision on Prosecution Motion to take Judicial Notice of Facts under Rule 94 (B) of the Rules of
Procedure and Evidence, 10 December 2007. (B. LUewemn, ognyka og 10.12.2007.). Y 6yayhum
of/lyKama y WCTOM MpeAMeTy BUWLIEe Ce He 3axTeBa [Ja UMbeHWUa He yKasyje Ha "KpuBUYHY
OArOBOPHOCT OMTY)XeHor”, Beh y cknagy ca mpeosnafyjyhoM mpakcoM, Ha "gena mnoHallawe Wum
[yLLIEBHO CTatbe OMNTYXKEHOT".

5% 'y Tom cmuchy je HaBoheHO fja MpeTpecHo Behe Mopa 0A6UTY 3axTeB y Cyyajy Aa NocTojun
onacHocT fa he npeanoXeHa YnkbeHNLa MOCTATK HejacHa 3aTo LUTO ApYre MPeanoXeHe YnNeHMLE
Hehe 6UTK (hopmanHo NpuM/beHe Ha 3Hake. (M. Mepuwunh, oanyka og 26.06.2008.)

629 M. KpajuwHuk, ognyka og 24.03.2005, B. Bnarojesuh u [l. Jokuh, ognyka og 19.12.2003, M.
Mepuwwvh, oanyka og 26.06.2008.

630 3 KynpeLukuh 1 gpyru, ognyka Xan6eHor seha oz 8. 5. 2001.
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Y npakcv TpubyHana npumeTHa je MocTeneHa /fvbepanvsayunja oBOr
KpuTepmnjyma, Kako y nornesy came qopmynatuje npeinoxeHe YnkbeHuLe, Tako 1y
nornegy TayHor HaBoherba maparpaa npecyge y Kome ce Ta YvkbeHuua Hanasn. Y
TOM CMUC/Y je MUCTULAHO Aa Behe MOXe, MO COMCTBEHO] MHWULMjATUBU UCMPaBUTU
Marbe HejacHohe WMy HenpasUIHOCTY, Kao LUTO Cy Peuumo npeuunsmparbe BpeMeHa U
MecTa, npenpas/batbe MOrpewHnx gatyma u 1. cn.®' Mehytum, npBo6UTHO
ncnpas/bakbe "MakbuX HejacHoha' KacHMje ce CBeflo Ha Apyradvje hopmynmcare
NPes/IoKeHNX UYMbeHNLA Kako 6UM OHe WCNyHWIe 0Baj YC/I0B M TO Opucarem

2

oapeheHnx TepMMHa KOjU MOFY MMaTV MpaBHO 3Hauere,’? cnajarem ogpeheHnx

UMkbEHMLA N [0faBakbeM HOBUMX, Y LW/bY "Mojallbera” TY)XX1OoYeBor 3axTesa.®®
5.1.2. "Pa3yMHa HeoCMnopuBUCT " YNHEHULE

Y npeuM ofsiykama [OHeTMM Ha ocHoBy npasuna 94 b Beha TpubyHana

npuxBatasia Cy CamMO OHe YMeHMLE Y MOrnedy Kojux je nocTojana carnacHocT

831y opnyuy Monosuh je HarnaleHo 4a "ako hopMynaLmje YNbEHNLA HaBeeHe Y 3aXTeBy Capke
Marbe HEMPELU3HOCTY UK HejacHohe kao mocneguua Bahiera 13 U3BOpHe npecyge, Behe moxe
WCKOPUCTUTU CBOje ANCKPELMOHO oBnalLhere Aa Ty HejcaHohy Uy HENPaBUIHOCT MCMpPaBM Proprio
motu.” B. Monosuh, oanyka of 26.9.2006, nap. 7. Y npeameTy CtaHuwunh n XXyn/baHuH Behe je
OTULLNO M KOpakK Jasbe UCTaKaBLUK Aa "McrpaBke OBe Npupuae Mory Takofje nonpummTy 06mK
KOMOMHOBaHa YMEHMLA KOje Ce Mpeanaxy 3a NpMMare Ha 3Hatbe...(ann)...40TUYHA MCNpaBKa HU Ha
KOjW HaYMH CYLUTUHCKM He 61 Tpebasio ga Mera NpeaioXkeHe YnkeHnle”. CTaHuwmh n XXynmwaHuH,
ofnyka og 14.12.2007.

%2 Mpumepa pagy npeTpecHo Behe y npeameTy Mepuwwnh je 13 ofpeheHnx YnkmbennLa U3bprUcano peun
"NPOTUBNPABHO", "HE3aKOHWUTO", "AMPEKTaH Hanas" v TOMe C/IMYHO Kako 61 UX (hopMasiHO NPUMIKO Ha
3Hatbe, Mog 06pasfioXereM Aa "oBakBa opMynaumja He Merba CYLUTUHCKM HbUX0BO OPUTMHATHO
3Hauerbe.” Prosecutor v. M. Perisi¢, Case No. IT-04-81-T, Decision on Second Motion for Judicial
Notice of Facts Relevant to the Sarajevo Crime Base, 17 September 2008, (M. Mepuwnh, ognyka of
17.09.2008.).

%3 Mpumepa paay, y NocTynKy NpoTus Patka Mnaguha, Tyxunal, je 3axTeBao ga ce (hopMasHO NpUMK
Ha 3Hahe YMheHnLa aa ce ce "ao Bedepu 11. jyna 1995. y MoTtovapuma okynusio oko 20.000 go
25.000 m3bernuua 6ocaHckmx MycnmmMaHa. Hhnux HEKONMKO HEKONMKO XW/bafia HaXpuao je y camy
6a3y YH-a, fOK cy ce ocTaim CMeCTUAN NO 06/MKHUM habpukama 1 nosbumMa.” TYXMAALWTBO je
HaBeslo [jBa U3BOpa OBE UMtbEeHULIE U TO NPBOCTENEHY nNpecyay y npeamety Kpctuh u npeocTeneny
npecyay y npegmety Bnarojesuh, anv npobiem je 610 LITO 0Be fBe NPeCyfe CafpXKe KOHTPaANKTOpHe
YnkeHNYHe Hanase. ok je y npecyau bnarojesuh npouereHo fa je y Motovapuma 6mno nsmehy
24.000 1 35.000 60caHckux MycnumaHa, y npecyan Kpctuh je Taj 6poj npoueweH Ha 20.000 go
25.000 ocoba. YMecTo Aa oabuje npesnoxeHy YnbeHULY nNpeTpecHo Behe je, 1 6e3 n3Bohera Jokasa
y TOM CMepy camo "yCKnaAmnio” CynpoTHE YMbeHNYHEe Hanase, NpetopMynncano NpeanoXxeHy
YMHEHMLY 1 (DOPMASTHO je MPMMIIO Ha 3Hakbe Y cregehem 06MKKy: "6ocaHckn Mycammanu cy ce
okynunu y MoTouapmma Ao sedepyu 11. jyna 1995. Hbmx HEKONMKO XWrbafa HaXpanno je y camy 6asy
YH-a, fOK Cy ce Apyru CMecTunv no o6amxmwum abprkama u nosbmuma.”
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CTpaHaka fa ce (hopManHo MpuMe Ha 3Hawe.”® Y Tom cmucny je, kao jesaH of
KpuTepnjyma y npegmety Kapaynh nocTas/beH 1 3aXTeB fa YAHEHULA HUje NpeaMeT
(pasymHor) criopa nsmehy ctpaHaka y noctynky. J[lo ApacTUYHOr 3a0KpeTa npakce
[0M1a31 HaKOH 0J1yKe XanbeHor Beha y noctynky npotns CnobogaHa Munowesuha,
Kafa je Beh npecyheHMM YnMmbeHMLaMa Koje ce (POpMasiHO MpUMajy Ha 3Hawe Aat
KapakTep 060pMBUX NPETNOCTaBKM, TayHWje 3ay3eT je CTaB fJa Ce MOry KOHCTaTtoBaTtu
N OHE YNHEHNLLE KOje CYy CnopHe Mel)y CTpaHKama, a CTpaHLUM Koja ux ocrnopasa (LUTo
je y npakcu Hajuyewwhe ONTY)XeHW) Ce jelMHO OCTaB/ba MOryhHOCT fda Ha cyhewy
[i0Ka3syje CynpoTHO.

OBakaB CTaB aprymMeHTOBaH je je3nykuM Tymadewem npasuna 94 b Koje
npeasuha fa ce YnkbeHnLe ogHoce Ha "mattersin issue in current procedure” WTo je
TYMayeHO Kao "CMOpHe” YMEeHULE, U Pa3IMKOM Y KapaKTepy uUnMkeHuua Koje ce
KOHCTaTyjy Ha OCHOBY npasuna 94 A n 94 B.5% MehyTM OBOM [/1leguLLTy MOry ce
yNyTUTU 036U/bHE KPUTUKE.

Mpe cBera, 3axTeB f[a Ce 4YMHEHMLE OAHOCe Ha "matters in issue in current
procedure’ nofgpasymMesa Aa Ce YMkbeHuLEe He OLHOCE Ha CNOpHa, Beh Ha peneBaHTHa
MUTawa Y KOHKPETHOM MocTynky. [a je 3akoHojasal, MMao Ha ymy caMO CropHa
nuTawa, ynotpebno 6m TepMuH dispute, Koju ce nomuke y 6pojHMM MpaBUIMMa
(npaBuna 65 ter E i, 65 ter J, uTA.), ogHOCHO dopmynaunjy ’’relating to matters in
dispute”. LLTa BuLLe, Y KaCHNjUM MpeLMeTMA je OBaj M3pa3 v npesoheH y cMmucny
penieBaHTHUX, & He CMOPHUX MUTama, Te Ce HE MOXKE NMPUXBATUTK Te3a [a 0Baj TEPMUH
NofpasymMeBa KOHCTATOBare UCK/bYUMBO CMOPHUX YnkbeHnua. &

[pyrv aprymeHT rnosasun of Tora fa oniTeno3HaTe YikbeHuLe Koje ce KOHCTaTyjy

Ha OCHOBY npasuia 94 A MMajy KapakTep HeoG0puBMX MPETNOCTaBKM M3 pasnora

%% Buau: b. Cumuh, oanyka o 25.3.1999, M. Keouka, ognyka oz 19.3.1999., [l. Cukipuua, oanyka of
27.9.2000., C. Munowwesuh, ognyka og 10.4.2003, M. KpajuwHuk, ognyka o 28.2.2003.

6% MeTa/bHa aprymMeHTaLmja y NpUor OBIUX TBPAHM M3HETA je Y N3/1BOjeHOM MULLIbELLY Cyauje
LLlaxabyamHa. Bugu: Prosecutor v. Sobodan Milosevic, Case No. I T-02-54-T, Separate opinion of
Judge Shahabuddeen appended to the Appeals Chamber’s decision dated 28 October 2003 on the
Prosecution’s interlocutory appeal against the Trial Chamber’s 10 April 2003 decision on Prosecution
motion for judicial notice of adjudicated facts, 31 October 2003 (LUaxabyauH, 3B0jeH0 MULLbEHE Y
npeameTy C. Munowesuh of 31.10.2003.).

%% MpoTuBehu ce 3axTeBy 0A6paHe 3a KOHCTaTOBaHbEM OfpeleHNX UMHbEHILA 3 paHje MpecyheHmx
npeameTa, TY>KUMALWTBO je, MpUMepa pagu y npegMeTy XaimxacaHoBuh UCTakmo fga ce no npasuny 94 b
3axTeBa fia Cy YMHEHNLE PenieBaHTHE 3a KOHKPEeTaH Cy4aj, 0AHOCHO “relating to mattersat issuein the
current proceedings.”” XauvxacaHosuh 1 Kybypa, ognyka og 27.2.2004.
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LITO Ce "3a OMWITEeno3HaTe YMHEHULE He Tpaxe A0Kasu Ma HW je4HOj CTpaHu Huje
[03BO/LEHO @ W3BOAM MPOTMB fJoKase. 3a pasnvky of Tora, Beh npecyheHum
YyntbeHMUaMa Tpeba [aTn KapakTep 060pvBMX MNPETNOCTaBKM jep je ped o
YMbEeHMLAMA Koje cy yTBpheHe MyTeM [oKasa, Camo y HekoM Apyrom noctynky!”®’
N oBaj aprymeHT je Heogpxus. CBaka UMmeHMLA MOpa Ce 3aCHMBATVW Ha HEKOM
[oKasy fa 6u ce yonwTe paguio O UMkeHUUM (npumvepa pagu, OnwiTernosHata
YMkbEeHMLA [ja BOAA K/by4a Ha CTO CTeMeHn Lensnjyca MoXe ce [0oKasaTu 3arpeBatem
Boge A0 oapeheHe TemnepaType, UTA.). TO WITO Ce Y KPUBMYHOM MOCTYMNKY He
[03B0/baBa [A0KasnBake CYNPOTHOr HMje pe3ynTar Tora LITO ce "onwiTenos3Hata
UMHEHMLA He 3aCHMBA Ha AoKa3uMma”, Beh Mpou3nnasn M3 MHXepeHTHe CBPXe 0BOr
WHCTUTYTa KOMe je Ln/b ybp3are NoCTymnKa.

MpaBuno 94 b yHeTO je ca UCTUM UWbBEM Kao M npasuno 94 A- ga yb6psa
MOCTyNaK HeLOKa3MBakeM UMkbeHULA Koje cy Beh yTBpheHe y ApyrvM npegmeTuMa v
Koje CTpaHKe Yy KOHKPETHOM cfiyyajy He ocnopasajy. Ako 61U ce OBO MpaBu/io
OJHOCW/O CaMO Ha KOHCTATOBaHe CMOPHUX YMHEHMLA, TO HE BU HM Ha KOjU HaunH
AonpuHeNo yopsawy NocTynka 6yayhu aa ce aopyroj CTpaHu ocTas/ba MOryhHOCT Aa
Ha cyhetby [oKasyje CynpoTHO. Kako je y npakcu 0BMYHO TYXXWMNaLWTBO TO Koje
3axTeBa fa ce YnkeHuLe (hopMasiHO MprMe Ha 3Hawe Mo npasuny 94 b, faBake OBUM
YMkbeHMLAaMa KapakTepa 0060pMBMX MPETMOCTaBKM (haKTUUKM 3Ha4M  yBOMere
MNpeTnocTaBke KPUBMLE Y KpMBMYHM nocTynak! ®®

Bulwe 13 NpakTUYHMX HEro M3 MpaBHWUX pasnora XanbeHo Behe je UCTakio fa
"(hopmManH1M NpuMarbeM Ha 3Hake Heke YMbeHuLEe 0 Kojoj je Beh npecyheHo, Behe

yTBphyje OCHOBaHY MPETNOCTaBKYy O TaYHOCTM Te UMHEHWLE KOjy cTora He Tpeb6a

%7 |llaxabyauH, on.uuT., nap 9.

%38 11 y okBMpY camor >an6eHor Beha je ykasuBaHO Ha Npo6aemMaTUYHOCT OBOF CTaBa. Tako je cyauja
XaHT (David Hunt), 3anaxxyhu ce 3a KOHCTaTOBaHe CaM0 HECMIOPHUX YMHEHMLA YKa3UBao aa je y
KPVYBUYHOM MOCTYMKY HeA0MYCTVBO YBONeHEe 060pUBMX UNHEHNYHMX NPETNOCTABKN Y KOPUCT
Ty>xwuoua. CynpoTHO pe30HOBatbe, OHOCHO [jaBatbe OBUM UMbEHMLIAMA KapaKTepa 060pMBMX
NPEeTNOCTaBKM, JOBENO 61 Y NTatbe NPETNOCTAaBKY HEBUHOCTM jep ce Ha 0A6paHy (haKTUYKM
npebaLyje TePeT BUXOBOT 0CTopaBatba. TYXKINaL, U3HOCK YMHEHWUYHE Te3e Y ONTYXXHULM U IyXKaH je
Ja 1x JoKaxke Ha cyherby. AKO 61 ce NOLLJIO 0 NPETNOCTABKe fa Cy Te YMHbEHNLE TauHe, a fa je Ha
0/6paHu TEPET HIKXOBOT OCMOpaBarba, OH/AA Ce He 61 MO0 FOBOPUTH O NPETNOCTaBLM HEBMHOCTM Beh
0 NpeTnocTaBumM Kpueuue. Buawn: [. XaHT, N3aB0jeHO Mulberse Y npeameTy C. Munoweswuh, of
28.10.2003.
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MOHOBO [0Ka3uBaTW, aiM Kojy Apyra CTpaHa Ha cyhemwy Moxe ocriopasarty."®*

CXxoaHo ToMe, y ofilyKama Koje cy cnefune, KpUTepujym "pasymHe HeocnopmsocTtn”
NPeasioKeHNX UubeHMLa HUje BULWLE HaBoheH Kao jefaH o0f Kputepujyma
NPUXBaT/bUBOCTU.

Ha Kpajy ce Hamehe nuTare ga M Ce YOnwITe YNHEeHULAMa KOHCTaTOBaHUM MO
npasunny 94 b MOXe [aTu KapakTep "pa3syMHO HeoCrnopmBuX” UnbEHMLA, a Y Be3n ca
TUM Tpeba HanpaBUTK jeAHY TEPMUHO/OLLKY HanomMmeHy. YecTo ce n3pasu "pasymMHO
HEeOoCNopuBE YNHEHNLE” N "UNHbEHNLIE KOje HUCY NpeAMeT pasyMHOr criopa’ MeLlajy,
LUTO 360r rpellaka y npeBofy LUTO 360r HejacHoha y fe(hMHUCaHy OBUX TepMUHa.
"Pa3yMHO HeOCMopuBe” UYMHEHULIE CYy OMLITENO3HATE YMHEHULE Tj. OHE Koje ce
YOnLiTe He MOry OcrnopaBaTV Y CYACKOM MOCTYMKY, YNPKOC TOMe LWTO 61 MoXAa
HeKa O[] CTpaHaka T0 >kefnena (npumepa pagu, He MOXe ce "pasyMHO” ocrnopasaTu aa
je AHK aHnu3a noysgaHo [oKa3HO CpeAcTBO MK aa ce of beorpaga fo 3arpe6a He
MOXe CTuhK 3a iBa caTa BOXHe ayTomMoounom). 3a Beh npecyheHe UnkeHunLEe Koje ce
KOHCTaTyjy no npasuny 94 b He Moxe ce pehu da cy "pasymMHO Heocrnopuee”, jep Aa
Ce paguno o0 TakBUM YMkbeHMLaMa, OHAa No IoruLM CTBapu He 61 GKI0 HKU NOTpebe
3a HMX0BUM YTBpPhMBakbeM Y paHUjUM NOCTYMLMMA.

Cygamnja Xapxog (Harhoff) je y Tom cmucny ucnpasHo 3anasmo ga je "hopmasnHo
npuMarbe Ha 3Hatbe YMHeHMLa 0 Kojuma je Beh npecyheHo, 3aMmcao Koja je y TeMesby
MOrpeLlHO MocTaB/beHa. AKO je oapefheHa YnkbeHnua buna npeamMer crnopa 'y paHujem
MOCTYMNKY Na je 0 w0j TpubyHas KOHayHO NPecyamo, Takea YnMkbeHMua Huje buna
HATWU MOXe OUTK 'pasyMHO Heocnopusa’ l41/||-beH|/|L|,a.”640 Mpema TOMe, KpUTepujym
"HeoCnopmMBOCTM” WCNPaBHO 6K OWI0 TymMayuuTU camMO Yy CMWC/Y CTpaHauke
CarnacHOCTU 3a KOHCTATOBareM UMHEHMLA KOje CY MPaBHOCHAXHO YTBpheHe Yy
APYrom MocTyrkKy.

Y npBoGUTHMM npeameTMma TpubyHan je o0Baj KpUTEPMjyM M TyMaumo Ha Taj
HauuH, any nopact 6poja npeameTa U BPeMEHCKa "npecunja’ aa ce OHW peLle Y LITO
KpaheM pOKy, HaMeTHyna je Apyrayvja Tymadeha Koja Ce TelKO MOry npaBHO

aprymeHToBaTW. Ha Taj HauMH Cy LUMPOM OTBOpPeHa BpaTa 6yayhoj npakcu Koja je

6% C. Munowesuh, ognyka XanbeHor seha og 10.4.2003., cTp. 4.
640 . XapxoB, M380jeH0 MULLbERbE Y NpeameTy . Munowwesuh og 10.04.2007, nap. 1.
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MyTem OBOI MpaBu/a yBpLuaTaBana y Matepujan BeIMKN 6poj YnkeHMLa YriaBHOM Ha
3axTeB TY)XKUNawTBa, ocTas/bajyhu og6paHn MOryhHOCT fa UX ako »enu, nobuja Ha

cyhemy, LWTO je U NocTano HajnpobaeMaTUYHNj acNEKT OBOT MHCTUTYTA.

5.1.3. KpuTepujym penesaH THOCTMU

KpuTepunjym peneBaHTHOCTM NoApasymMeBa fja Npes/ioXKeHe YnkeHuLe Mopajy
O6uTM of 3Hauyaja 3a HEKO Of MWTaka O KOjuma Ce pacrpaB/ba Y KOHKPETHOM
nocTynky. CX0o4HO TOMe, NOAHOCU AL, 3aXTEBa je AYXKaH Aa NMOKaXKe Ha KOju Cy HauuH
UMHEHNLE 3a KOje Ce Tpaxu ga Oyay hopManHO NpyM/beHe Ha 3Hakbe Mo npasuny 94
B peneBaHTHe Yy KOHKPETHOM MOCTYMKY, OAHOCHO KakBa je HMX0Ba [OKa3Ha
BpeaHocT. OBaj KpuUTepujym je no MnpBv MNyT WM3PUYUTO MOCTaB/bEH Y MOCTYMNKY
npotmB XaumxacaHoBuha (npBoM cnydajy npeg TpubyHanom y Kome je oabpaHa
3axTeBasa fa ce (hOpMasHO MPYME Ha 3Hakbe YutbeHuUe YTBpheHe Yy Apyrum
nocTynuuma),®* a HaBoheH je v y 6yayhum ognykama.®*

Mnak, xawka jypucnpygeHumja Huje vmana focnefaH CTaB HU NO OBOM
MuTarby. Tako npumepa pagv, y MojeanHUM MOoCTynuuMma YnpKoc TOMe LWTo je
ofbpaHa 3axTeBasia fa TYXWnaL, MOKaXe PefieBaHTHOCT MPeAJIOKEHNX YMtbeHMLa 3a

KOHKpeTaH npegMeT, cyavje Cy jeqHOCTaBHO npehyTKmBane OBaj YC/I0B He HaBoaehn

%1 OnTy’KEHUM BOCaHCKMM MyCMMaHMa Koju Cy ce M0 KOMaHAHOj 04r0BOPHOCTM TepeTuM 3a
3/104MHe Hag 60CaHCKMM XpBaTuMa, Y MHTEepecy je 6uno Aa ce (HopMaHO MPUME Ha 3Hakbe UNHEHNLE
Koje cy paHuje yTBpheHe y npecygama npoTue 60caHCKMX XpBaTa. 3axTeB Cy 06pa3noxuamn TuMe ja
ce "0 0frOBPHOCTM KOMaHaHTa He MOXe 04/1yumBaTti 6e3 y3umMarba y 063up CB1X OKOSIHOCTY KOje Cy
Bflafjane y T0 BPeMe, Kako 61 ce NPoLeHNno Aa iv cy, Y TaKBUM OKOJTHOCTMMAa KOMaHAaHTU YorLuTe
6unn y MoryhHOCTUK aa npey3My Mepe Kako 6v crnipeynne n3BpLUere Aena of CTpaHe CBOjUX
noapeheHnx nnu nak KasHnam naspunoue”. Oabujajyhn 3axtes, NpeTpecHo Behe ce No NPBU NyT
MO3Ba/10 Ha KPUTEPMjYM PEIEBAHTHOCTM M UCTaK/I0 fa je MOAHOCUNAL, 3aXTeBa fy>KaH Aa 06ajacHu
PeNeBaHTHOCT MPEAIOXKEHMX YNHEHULA Y OGHOCY Ha ONTY)XXKHULYY TauyHuje y ogHocy Ha: 1. gena
HaBefieHa y ONTY)XXKHULW; 2. 0gHOC NogpeheHocTH; 3. 3HaHe O AenMMa U3BPLUEHNM Of, CTpaHe
nogpeheHux; 4. npegy3vMarbe Mepa fa ce Crpeyn N3BpLUEH:E Jefla U Ka3He N3BPLUMOLML.
Xalymxacarosuh n Ky6ypa, ognyka og 27.2.2004.

%42 Tako je HarnawaBaHo Ja NpeTpecHo Behe MOpa OBUTY 3axXTeB aKo Hahe Ja UuHbeHNLa HeMa
HMKaKaB 3Hayaj 3a NOCTYMakK jep NpuxeaTatbe UPeNeBaHTHUX YNHEeHMLA NPETY Ja NPeonTepeTu
AokasHe cnce (B. Monosuh, ognyka og 26.09.2006., nap. 5); Aa cTpaHa Koja NoAHOCK 3aXTeB Mopa
noKasaTh Ha KOju Ce HauMH YnkbeHuLa 3a Kojy ce Tpaxu fa 6yae hopMasHO NPMM/bEHA Ha 3HaHE
0[JHOCY Ha NMTara 0 KojuMa ce pacnpas/ba Y KOHKpeTHOM nocTynky (Prosecutor v. J. Prlic, Case No.
IT-04-74-PT, Decision on motion for judicial notice of adjudicated facts pursuant to Rule 94 (B), 14
March 2006. - J. Mpnnh, ognyka of 14.03.2006., nap. 9); Aa npeTpecHo Behe, kKaga hopmanHo npuma
Ha 3HaHEe HEKY YMHEHMLLY Ha OCHOBY npaswna 94 b, Mopa OLEHUTU Aa je Ta YMHEeHMLA PeNeBaHTHa 3a
HEKO NnTarbe O KOMe ce pacnpae/ba Y Tekyhem noctynky (CTanuwmh n XXyn/baHuH, oanyka of

14.12.2007., nap. 35.), uta.
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ra melly KpuTepujymmuma npuxsat/bnsocty,

WM Cy ra Tymauune Tako Ja Huje
HEOMXOAHO "6alll 3a CBAaKy YMH-EHWLY' HaBECTW 3HauYaj KOjU MMa 3a KOHKpeTaH
nocTynak!**

5.1.4. YnreHuue 1 NpaBHU 3aKbyyum

Xallka npakca je Kao jeflaH of KpuTepujyma 3a npuMeHy npasuna 94 b
noctasusa 3axTeB Aa ce Beh npecyfeHa YmkbeHULa MOXe (DOPMaIHO MPUMUTU Ha
3Hate caMo Mof YC/NOBOM [a Ce pajy O YMHEHUYHOM, a He O MPaBHOM 3aK/byuKy
Beha (it is restricted to factual findings and does not include legal
characterizations).®* MehyTum, Huje 610 036WBHMjUX HacTOjarba [a Ce OBaj
KpUTEpUjyM jacHuje aerHuMLLe, Beh ra je npakca Tymayunia Ha OCHOBY Tora rge ce y
M3BOPHOj MPECYAW Hanasn Mpef/iokeHa YikbeHnLa. AKO Ce OHa Hanasu y feny nog
Ha31BOM "pPefieBaHTHUN YNHEHNYHN KOHTEKCT” Y3MMaso ce Aa ce paan O YNHeHUUn, a
aKo ce Hanasu y feny noj HasMBOM "3aK/byduy O Taukama ONnTY)XXOe U KPUBUYHO]
OZrOBOPHOCTN” UM MO Ha3MBOM "NMpaBHM 3aK/bydlM” CMaTpaio ce fa 0Baj YC/0B
Huje ucnyrweH. *° Y gpyrum ognykama je uctuuaHo fa ce "of ciyuaja 4o cnyuvaja
Mopa TyMaunTu NpeacTaB/bajy NN NPeanoXeHe YHEHULE YNHEHUYHU U MPaBHU
3abey‘-IaK,”647 Te Aa "HeKn naparpadgu npecyaa 4ecTo cagpyke 1 npasHe NojMoBe Nako
Yy CYLWTUHW ONWUCYjy UWUHEeHWYHe peanHocTu. Twu naparpagu mory pa 6ygy

npuxeaheHn Ha OCHOBY npaswna 94 b.”%*®

%3 M. KpajuwHuk, ognyka og, 24.03.2005. v J. Mpauh, ognyka o 14.3.2006.
84T WTO Ty’>KMNaLL HUje y NOrNedy CBaKe NPeANOKEHEe UNHEHMLIE HABEO 3HAYaj KOjU Ta YMHEHNLA
MMa 3a KOHKpeTaH npeAMeT, He cnpeyasa 046paHy fa Ha cyherby ocropasa pefieBaHTHOCT TUX
umkeHmnua” Prosecutor v. R. Karad?zi¢, Case No. I T-95- 5/18, Decision on Forth Prosecution Motion
for Judicial Notice of Adjudicated Facts, 14 Jun 2010. (P. Kapayuh, ognyka og 14.06.2010.), nap. 22.
%% OBaj kpuTepujym je mocTas/beH y opnykama: Prosecutor v. P. Ljubii¢, Case No. IT-00-41-PT,
Decision on Prosecution’s Motion for Judicial Notice of Adjudicated Facts, 23 January 2003. (.
Jbybuunh, ognyka og 23.01.2003.) n M. KpajuwHuk, ognyka of 28.02.2003., a peAoBHO je HaBONeH 1 'y
oyayhnm oanykama.

® Prosecutor v. J. Prlic, Case No. I T-04-74-PT, Decision on motion for judicial notice of adjudicated
facts of 14 and 23 June 2006, 07 September 2006. (J. Mpauh, oanyka og 07.09.2006), nap.12, M.
KpajuwHuk, ognyka of 24.03.2005., nap.14, B. bnarojesuh u [. Jokuh, oanyka og 19.12.2003., nap.
16, C. Munowesuh, ognyka og 10.4.2003., cTp. 3., B. Monoswuh, ognyka og 10.4.2003., nap. 10.
%47 prosecutor v. Dragomir Milosevic, Case No. 1T-98-29/1, Decision on Interlocutory Appeals
Againgt Trial Chamber’s Decision on Prosecution’s Motion for Judicial Notice of Adjudicated Facts
and Prosecution’s Catalogue of Agreed Facts, 26 June 2007, (4. Munowesuh, oanyka >Xan6eHor seha
of, 26.06.2007.), nap. 22, M. KpajuwHuk, ognyka o 24.03.2005. nap. 15, M. Jlykuh, ognyka of
22.08.2008, nap. 21.
68 J. NMpnnh ognyka oz 07.09.2006.
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OBaj KpuUTEpUjyM je KacHuje npeopmynucaH y CMUCIY [a Ce He paau O
"Hanasuma Koju Cy CyLWTWHCKM npaBHe npupoge” (must not contain findings or
characterisations of an essentially legal nature),®*® wro je kpuTMKOBaHO Yak U y
npakcu TpubyHana, nctuuarwem ga "hopmynaymja ga ce He pagn 0 YnkbeHMLama u
Hanasnma Koju Ccy CYLUTUHCKM NpaBHe NpupoAe Huje Of KOPUCTU jep je HejacHa U He
[iaje HUKaKBe CMepHULe y Nnorsesy Tora wra ce cmMartpa CYLUTUHCKW npaBHUM. To Ha
Kpajy KpajeBa y MOTNYHOCTU 3aBMCU Of AMCKPELIMOHe npoLieHe npeTpecHor Beha.®®

Y [a/b0j npakcy je 0Baj KpUTEPUjYM NMPUMEHBaH TakKo LUTO je MpoLeHhuBaHO
[a My MPeANOKEHO] YNHEHULM MPETEXe UMHEHWYHM WM NpaBHU cagpxaj!®™
3axTeB fa y "MpPefnioXeHO] UMHEeHWLM MpeoBnajaBa YMkEHUYHW cagpxaj” je
NOTMYKN MapagokacaiaH, a npakca ra je MpBEHCTBEHO TymMauuia TepMUHOJOLLIKM,
nonasehn of Ttora "3Byun nn” oapeheHn m3pa3 BuLIe UYUHEHWYHO WM MPaBHO.

Monasehun o Takee NOrvkKe, y Aasboj NPaKCcy Cy MojeanHM M3pasn CaMOUHULMjaTUBHO

%49 prosecutor v. Stanisic & Zupljanin, Case No. I T-04-79-PT, Decision granting in part Prosecution’s
motions for judicial notice of Adjudicated Facts pursuant to rule 94 (B), 01 April 2010. (CTaHuwuh &
XynmaHnuH, ognyka of 01.04.2010.) Decision partially granting motion of Mi¢o Stanisic¢ for judicial
notice of Adjudicated Facts, 29 June 2011. (CTaHuwwuh & XXynsaHnH, ognyka of 29.06.2011.), kao
CTanuwuh n XynsaHuH, ognyke of 14.12.2007 n 18.07.2011., Prosecutor v. V. Seselj, Case No. I T-
03-67-T, Decision on Prosecution Motion for Judicial Notice of Documents pursuant to Rule 94 (B),
16 June 2008. (B. LLlewesmb, ognyka o 16.06.2008.) Decision on Prosecution Motion to take Judicial
Notice of Facts concerning the Mrksic case, 08 February 2010. (B. LLlewess, ognyka og 08.02.2010.),
Decision on Prosecution Motion to take Judicial Notice of Facts concerning the Krajisnik case, 23 July
2010. (B. Wewemn, ognyka og 23.07.2010.), kao v B. Lewers, ognyke og 10.12.2007., 07.03.2011.,
Prosecutor v. Stanisic & Smatovic, Case No. 1T-03-69-T, Decision on Prosecution’s Motion for
Judicial Notice of Adjudicated Facts, 25 November 2009 (CTaHuwuh & CumaTosuh, ofyka o
25.11.2009.), kao n CTanuwmrh n CumaTosuh, ognyke og 28.01.2010. n 23.07.2010. , Prosecutor v.
M. PeriSi¢, Case No. IT-04-81-T, Decision on Prosecution’s Motion for Judicial Notice of Facts
Relevant to the Srebrenica Crime Base, 22 September 2008 (M. Mepuwwnh, ognyka og 22.09.2008.),
Decision on Motion for reconsideration of the Trial Chamber’s decision of 1 September 2008, 07
October 2008. (M. Mepuwnh, oanyka og 07.10.2008.), Decision on third Motion for Judicial Notice of
Facts Relevant to the Sarajevo Crime Base, 12 January 2010, (M. Mepuwwnh, ognyka o 12.01.2010.),
Kao 1 M. Mepuwwuh, ognyke og 26.06. 2008., 17.09.2008., P. fenuh, ognyka og 09.07.2007.

%0 . XapxoB, M3B0jeHo MuLLbere y npeameTy [. Munowesuh og 10.04.2007, nap. 9.

%! Tako je MpeTpecHo Behe y cnyuajy Mepuwnh UCTaKO fa "MaKo ofpefieHe UnHbeHNLE Caapke
npasHe OLEHe, OHe Takohe cagpXXe v YnbeHNYHe MHdopMaLuje, HO MMajyhin y BUAY Aa YNHEHUYHO
MpeTeXe Y HaBeleHUM UYMbEHMLAMA, @ fa UX 0fbpaHa Huje ocnopasana, Behe UX (hopmanHo Npuma Ha
3Hawe.” (M. Mepuwwnh, ognyka og 17.09.2008). KacHuje je vy Apyrum npegMeTma UCTuuaHo ga sehe
MOpa y CBaKOM NOjeAMHOM Cryyajy YTBPAUTY 4a i1 Ce MPeS/ioKeHa YNbEeHULA MOpa CK/bYYMTM 3aTO
LUTO CaApXu 3aK/byuKe Un KBaMrKaLmje Koju Cy CYLUTUHCKM NPaBHOI KapakTepa, UK nak y woj
npeoBnafaBa YnktbeHUYHM caapXxaj. (Buam HNp. P. Kapaywnh, ognyka of 05.06.2009., nap. 29).

335



opucaHn WM MewaHW of CcTpaHe Beha, Kako 6u
0!652

UMHEHUYHN  cafpKaj”
npeosnaga

AKO ce nofe of MOCTaB/bEHOI KPUTEPUjYM Pas3/IMKoBawa YUHEHUYHOT U
npaBHOr y CMUC/Y Aa je YNHEHUYHO OHO LUTa Ce Aecnsio Yy CTBapHOCTY [AOK "rpaBHO”
npefcras/ba MNPaBHY OLIEHY OHOra LwTa ce fecwuno, npousunasn ga 6w ce, Kao
YMHbEHMLA MOT/I0 peumMo (hopMasTHO NMPUMUTK Ha 3Hake fa je "60Mba GayeHa Ha
CTOTMHaK /MLa Koja cy ce Hanasmna y Kyhn” nnm ga je "nuuy A MeTaK UCnasbeH y
[ECHO OKO”, [OK 61 cy[ KacHWje AaBa0 CBOjy "MpaBHY OLEHY” Aa NN Ce HaBeAeHe
YMHbEHMLE MOTY MOABECTW NOA MpaBHW MojaM LUMPOKOr Hanaga Wan TeLuke TeflecHe
nonspe,u,e.653 He pagu ce gakne camo 0 "TePMUHOMOLIKOM” Beh O CYLUTUHCKOM NUTaky
[ia NI Ce HeLITO MOXe CMaTtpaTth YnkbeHuLoM. Mpumepa pagu, pasnuumra Beha mory
[aTu pa3nnunTy Kapaktepu3saumjy cykoba Ha ogpeheHOM noapydjy (4a nv je cykob
610 yHyTpalwHer unM MehyHapoaHOr KapakTtepa), Ui Ha OCHOBY UCTUX YMHEHWLA
Mory fohu [0 pas/MuMTOr 3aK/byyka fa /i ce oapefleHM Hamag MOoXe cmartpaTtut
"LLUMPOKMM N CUCTEMATCKMM HanagoM”, LUTO je CBe CTBAp CYACKOT TymMayerba NpaBHUX
nojmosa. MehyTuM, LUMPOKUM W HeLOCNeLHUM TymayeweM M 0Baj KpUTepujym je

006ECMULL/BEH.

5.1.5. [la je 0 UMHEHULYM CTBAPHO pacnpas/baHo U Aa Ce He 3aCHKBa Ha cropasyMuva
CTpaHaKa v NpusHakby KpuBKLe y paHujum nocTynyuma

OcHOB 3a npumeHy npasuna 94 b nexu y 0KOIHOCTU Aa Cy Te YnkbeHuue Beh

yTBpheHe n3BoheeM [oKasa y HEKOM [APYyrom MOCTYMKY na Aa Huje NoTpebHOo Te

[0Ka3e MOHOBO M3BOAMTM Kako 6W ce Te WCTe YMHeHWULE MOHOBO YTBphuBane.

3axTeBa Ce Haume f[a je O TUM YMHEHMLAMa "CYLWITUHCKM pacnpas/baHo” (truly

adjudicated), WTO 3HauM ga ce OHe He MOry 3aCHMBATW Ha Cnopasymy CTpaHaka Yy

%2 Mpumepa paay, y nocTynky npotus Ctanuiumha n Cumatosuha Behe je U3 NpeanoxeHnx
UMHEHMLIA M36PMCAN0 peyun aa ce pagnno o "LUMPOKOM UM CUCTEMATCKOM” Hanagy, [a je oafiasak
CMNpoBefieH "noj NpMHyAoM” Unu aa cy youcTea 6una "HamepHa”, Kako 61 Ux popManHo npumMuna Ha
3Hawe (CTaHuwwuh n CumaTosuh, ognyka of 16.12.2009). Y cknafy ca TakBOM npakcom, Behe je Ha
Kpajy ofbujano camo OHe UMkbeHULIE KOje Huje 61no moryhe "peamrosarin” Tako [a BULLIE He CafpXKe
npasHe TepMuHe!

%3y Tom cmucny je 1 y npakcy TpubyHana UCTULIAHO A je "HEeKM 3aK/byyak MpaBHOT KapakTepa Kaaa
je ckonuaH ca TyMayerbeM Uy MPUMEHOM NPaBHWUX MPUHLMNG, JOK je 3aK/by4aK YHEeHUYHOT
KapakTepa OHaj KOju 3aXTeBa ONM1CMBare OKOIHOCTM Y Be3u ca AgaTum gorahajem.” (4. Munowwuesuh,
oAnyka XXanbeHor Beha of 26.6.2007, nap. 11).
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HEKOM paHujem nocTynky. HaunH Ha Koju je ogpeheHa umkeHnua yTepheHa Moxe ce
NPOBEpPUTK YBULOM Y WU3BOPHY Mpecyay, rae je y jyc-HoTama HaBefeHO Ha OCHOBY
KOjuX f[oKasa je ofpeheHa uukeHMua YyTBpheHa, OAHOCHO Aa v je yonwiTe
yTBphMBaHa MK je pe3ynTar cTpaHayke carnacHocTn.®*

Y npakcu je 0Baj KpMUTEPUjyM YrnaBHOM TyMayeH Tako fa ce nposepasa fa /in
Ce YMHEeHULIe 3aCHMBajy Ha crnopasyMy O KPMBMLM WM Ha cariacHOCTM CTpaHaka rno
npasuny 65 ter H. MefjyTum, TO WTO Ce 4MhbeHMLEe (POPMasiHO He 3acHMBajy Ha
CTpaHa4Koj carnacHOCT He MOpa 3HaYMTK [a je O HMMa CYLITUHCKN pacnpas/baHo.

nycTpaumje pagu, y nocTynky npoTve MuTpa BacurbeBuha usMmelly octanor je

yTBpheHo:

"Y Hepemy, 14 jyHa 1992, rpyna og 60 MycnMmaHCKMX umBuia 6una je npumopaHa
Aa HanycTtu ceno KopuTHUK, Kao [eo Tafallikbe KaMnarbe eTHAYKOT YnLhersa. .. pyna
je cTurna y xoten rae UM je peyeHo fa cy aytobycu 3a Taj gaH Beh oTuwnn, anm ga
he cyTpagaH fohm HapefHW KOHBOj. PeueHo MM je aa Hoh nposedy y kyhama Koje je
Hanycuno MyCnMMaHCKO CTaHOBHMWTBO Yy Maxain. pyna je AenoproBaHa W3
xotena y MuoHupcky ynuuy y Maxanu...HaopyXaHu /byau cy HanycTunm Kyhy oko
19.00, 19.30 a rpynu je peyeHo fa ocTaHy y Kyhu TOKOM Hohu. lpe Hero wTto cy
OTWULLNW, CUNOBaNU Cy [ABe >XeHe...HewTo KacHuje, BpaTa cobe cy ce OTBOpuna u
HaopyXaHu 40BeK je 6aLMo eKCMI03MBHY Harpasy Koja je 3ananuna BaTpy nopeq
Bpata. Kyha je Beh paHuje 6una npunpem/beHa 3a noxkap. Tenux y cobu 6uo je
B/l@XKaH W Nen/bme, a MM je 6uo Heobu4yHo rycT. BaTpa je 6una Bucoka n 6p3o ce
wvpwnna, ykasyjyhm ga cy KopuvlwheHe Heke BpCTe 3ana/bMBKX CyncTaHuu. Ocum
ynasHux Bpara, CBa Nnpo3opa Koja Cy rniefana Ha NnoTok, 6una cy jeAvHu HauvH fa ce
noberHe. Kako ce niameH WMPWO, HAOPYXXaHW /by cy ybalmBanu jowl ekcnnosunea
y Kyhy. Hekun cy ycnenu ga noberHy Tako LUTO Cy pa3bu/iv cTak/a Ha npo3opumMa u
MCKOYM/IN Hamosbe. HaopyxaHu /byAun CTajany Cy UCnpes nposopa v nyLain Ha OHe
Koju 6m nokywanu ga noberHy. Oko 66 /byau je ympno y noxapy. JegaH 6poj
pTasa ycreo je ga noberxe.”*®

TYXUNAWTBO je 3aXTeBaO [a Ce HaBefleHe UMEHMLE (OPMaHO NpKMe Ha
3Hatbe Y MHOrMM NpeAMEeTMMa Koju cy cneaunun, 6yayhu aa ce Apyrum onTyXeHnma

Takofje CTaB/bao Ha TepeT MHUMAEHT y TMuoHupckoj ymmum.®*® Mpo6nem je 610 Taj

8% M. KpajuwuHuk, ognyka og 24.03.2005. nap. 14., B. Monosuh, ognyka og 26.9.2006., nap. 11., 3.
Tonumup, ognyka og 17.12.2009., nap. 25.

%5 Judgement, M. Vasiljevic (1T-98-32-T), Trial Chamber, 29 November 2002, nap. 118- 128.

%% OBaj MHLMAEHT CTaB/bao ce Ha TepeT Momunny KpajuwwHuky, Munany u Cpegojy Slykuhy, Muhn
Cranuwuhy, CtojaHy XXynsbaHuHy 1 Bojucnasy LUeluerwy no pasnmunutum 0CHOBama 04r 0BOPHOCTY.
[ok je MpeTpecHo Behe y npeameTy KpajulHUK o46mno ga hopmManHo NpUMy Ha 3Hake oapefeHe
UnkbeHKLE Noj 06pasnoxerem fa ce "npeTpecHo Behe y NnpeameTy Bacurbeuh y foHOLLEHY
UMHEHUYHKX 3aK/by4yaKa OCMIOHI/MO0 Kako Ha [oKa3e U3BeAeHe Ha cyhery, Tako U Ha cariacHoCT
ofbpaHe, Na HWje jaCHO Aa i1 je 0 TUM YnbeHMLaMa CYLUITUHCKN pacnpae/baHo” (M. KpajuiHuk,
oAnyka og 24.03.2005. nap. 14.), npeTpecHa Beha y gpyrum nocTynuuma cy Ux npuxsatana.
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WTo ce BacwbeBmheBa ofbpaHa yonwite Huje 6aBuia OCMoOpaBaHkbeM HaBeLeHWUX
YyMHeHnUa, Beh ce nosmBana Ha anmbn aa je Mutap Bacumbesunh 14.06.1992. roamHe
Mao ca Kowa, C/IOMUO HOTY, Te Ce Y BpeMe MHUMAeHTa Yy MMOHMPCKOj yInLmM Hanasmno
Ha nedewy y Yxuyy. MNpeTpecHo Behe npuxsaTtwuio je annbm n BacubeBuh je
0cno6ofeH ONTYX6W BesaHWX 3a OBaj WHUMAEHT,® anm cy ynpkoc Tome oOBe
UMHbEHMLE Y3MMaHe Kao yTBpheHe y ocTasiMM noctynuumMa, oyayhun ga ce opmanHo
He 3aCHMBajy Ha CTpaHau4Koj carnacHoOCTK, Y3 3aHeMapmBame YnkbeHuua 40 0 huma
YONLUTE 1 HUje pacrpas/baHo.

KacHuja npakca je y notnyHocTy obecmucnnnia oeaj ycnos, 403BosbaBajyhu fa ce
Kao "npecyheHe” (hopmManHO NpPUMe Ha 3Hawe U OHe UMHEHWLIE OKO KOjUX Cy Cce
CTpaHKe Yy paHujuM nocTynuumMa cnopasymesne, o6pasnaxyhv TO MOCTOjareM

[0BO/LHO [0Ka3a KOj\ 1Ay Y MPUAor TakBUX UnkbeHna!l®>®

5.1.6. [MpaBHOCHa>KHOCT YMHEHNLE

MpBobuTHa npakca TpubyHana Huje npaBuna  pasavky  m3mMehy
MPaBHOCHAXXHOCTN Mpecyje WM MPaBHOCHAKHOCTU YUHEHULA Y HOj HaBeAeHUX,
cvatpajyhn fa ce He cMe (hOpMasHO NPUMWTU Ha 3Hae HUjefHa YMbeHULa 13
npecy/e Koja je npeaMeT pasmaTparba no xan6u.® Y kachujoj jypucnpyaeHumju je
Hanpas/beHa OBa pasnka y cMucny MoryhHocTu ga ce ofpeheHe unmmeHule, Koje
HUCY 06yxBaheHe >anbom, (hopMa/IHO MPUME Ha 3Hake W MNpe OKOHYarba XKanbeHor
noctynka.®® CxogHo ToMe, fia 61 unkbeHnLa 61na hopManHO NPUM/bEHA Ha 3HarbE

rno npasuny 94 5 oHa Mopa 6UTK KOHAYHO YTBPFjeHa LWITO 3HAUM:

%7 Judgement, M. Vasiljevic (1T-98-32-T), Trial Chamber, 29 November 2002, nap. 129-131, 136-140,
147-148, 154, 166.

%8 Tako je npeTpecHo Behe y npeameTy Kapaumh UCTakno Aa "MaKo Ce YnkbeHuLe 3aCHNBajy Ha
CNopa3yMy CTpaHaka, bMma y Npunor nae 4oBObHO J0Kasa, Te He Tpeba o46aumTy 3axTeB camo 3aT0
LUTO Cy Ce CTpaHKe Y paHujeM MOCTYnKy cnopasymesie y nornegy Tmx ynkweHnua” (M. KpajuiwHuk,
oAnyka og 24.03.2005. nap. 14.) Ny cnyyajy TonnuMmp nNpeTpecHo Behe je NpuxBaTuio YnkbeHNLE
Koje cy onTy>XeHu bnarojesuh 1 Jokuh npusHann, Nog 06pasoXerem Aa "1ako je Heka YnkbeHuLa
6una npegmeT cnopasyma, raBHO YMOPULLITE HaReHo je y A0Ka3MMa, a He Y YMkbeHrLama 0 Kojuma cy
ce CTpaHKe criopasymene”(3. Tonumup, ognyka of 17.12.2009., nap. 26), 40K je Y NOCTYMKY NpoTUB
CtaHuwmha n CrmatoBuha NpeTpecHo Behe NPMXBATM/IO YNHEHMLIE Y MOTNEAY KOjUX Cy Ce CTPaHKe y
npeaMeTy MapTuh cniopasymesie, UCTakaBLUK Takofe fa Cy OBe YMtbeHNLE "y JOBOLHOj MepU
NnoTKpen/beHe Apyrum gokasmma” (CTanuwmuh n CumaTosuh, ognyka of 28.1.2010, nap. 45.).

659 3 KynpeLukuh, ognyka og 08.05.2001., cTp. 6 .

880 »Cama unreHmLa Ja je Ha Npecyay YNoxeHa xanba He NpeATcas/ba JOBObAH Pas/or Aa ce oabuje
3axTeB 3a JopMIaHUM NPUMaEM Ha 3HaHe OHUX YMHeHMLA 0 KojuMa je npecyfeHo” M. KpajuHuk,
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a) [a Ha W3BOPHY Npecydy Huje YynoxeHa Xanba uam ce He BOAM MOCTYnNak
npencnnTMBara no npasuny 119;

6) fAa je pey 0 KOHa4yHOj Mpecyau AOHETOj Y >XanbeHOM MOCTYNKY WA NOCTYNKY
NpencnuTUBama;

B) [ja Ce BOAM XanbeHu MocTynak uav nocTynak npencnuTrBarba npecyse, aim cama

YMHEHMLA UMje Ce (OPMATTHO MPUMatLEe Ha 3Hakbe TPaKM Huje npeameT xanbe.®

5.1.7. YnrbeHule He CMejy yKasmeaTy Ha KPUBUYHY OArOBOPHOCT ONTY>KEHOr

Mpakca je NPpBOGUTHO CTajaia Ha CTaHOBMLUTY [a npecyfheHe YnkteHnLEe Koje ce
(hopmasiHO MprMajy Ha 3Hare no npasuiy 94 b He cMejy yKa3mBaTu, HU OUPEKTHO HY
WHONPEKTHO Ha KPUBUYHY OAroBOPHOCT onTyxeHor (it does not affect the criminal
responsibility of the accused), n ga ce wuMa He MOry [okasuBaTu Cy6jeKTMBa
o6enexja gena, T38. mens rea.®® 1cTo Tako, He CMejy Ce KOHCTAaTOBaTW UMHEHMLE
KOje ce OfHOCe Ha MOCTOjare YAPYXKEHOr 3/104MHAYKOr MOAyXBaTa WK MoHallamke
HEroBMX 4naHoBa, UMmajyhu y Buay fa Cy OHe AUPEKTHO MoBe3aHe ca KPUBUYHOM
oArosopHowwhy onTyXeHor. MNMpemMa TOMe, Ha OCHOBY NpecyheHnx YnkeHnua Morna
ce [JOKa3mBaTuM camo T3B. 6asa 3/7104MHa Tj. ogpeheHwn porahajy Ha oppeheHoM
noapyyjy, ann He 1 yyewhe ONTYXXeHOr Y TUM Aorahajuma.

MehyTum, >xan6eHo Behe y npeamMeTy Kapemepa 3ay3uma AujaMeTpasiHoO
CynpoTaH CTaB MO KOMe Ce MOry KOHCTaTOBaTM CamO OHE YMHEeHWLIE KOje YKasyjy
Makap Y HEKOM BUAY Ha KPVBWYHY OATOBOPHOCT OMTY)XEHOr jep Cy CamoO TakBe

UYNHEHULE NPaBHO peneBaHTHe.663 JeanHoO ce unkbeHuLe of "LLIeHTpasIHOr 3Havaja” 3a

oAnyka og 28.02.2003. nap 14; "Behe MOXKe KOHCTaTOBaTU UYnHEHMLIE U3 MPECYAe Koja je npeamMeT
anbe, Noj yCNoOBOM fja Ce paau 0 YneHMLaMa Koje ce He ocropaBajy Y XanbeHoM NnocTymnKy'”.
Prosecutor v. M. PeriSi¢, Case No. 1T-04-81-T, Decision on prosecution’s Motion for Judicial Notice
of Facts and Documents relevant to the Zagreb crime Base, Sarajevo, 02 September 2008, (M.
Mepuwvh, ognyka og 02.09.2008.) n J. Mpauh ognyka og 07.09.2006., nap. 24.

%! B Monosuh, ognyka of 26.9.2006., nap. 14.

862 "bopmanHo ce Mory MPUMUTY Ha 3Harbe CamMo OHe UMHbeHULIE O KojuMa je Beh npecyheHo, a Koje ce
TUYy oNwTUX gorafaja n3 6ase 3/104MHA KOjU CY CE OAMIPaIu Y BPEME 1 Ha MECTY KOjU Ce He JOBOAe Y
6nucky Besy ca onTyxxeHUMa. XaimxacaHosuh n Kybypa, oanyka of. 27. 2. 2004, ctp. 9. icton y
ofnykama: B. bnarojesuh n [I. Jokuh, ognyka of 19.12.2003, M. KpajuwHuk, ognyka og, 24.03.2005.
863 my'3 Iy)KHO MOLLTOBaE 3aK/byyaka NpeTpecHux Beha, XKanbeHo Behe ce He MOXe CNIOXUTY ca
CTaBOM fa KOHCTaTOBaHe UYMHEHNLE HE CMEjY YKa3MBaTW HN AVPEKTHO HY MHAMPEKTHO Ha KPUBUYHY
OJrOBOPHOCT ONTYXKEHOT, jep 61 TakBO TymMauerbe NPeTBOPUIIO 0BO NPaBuIo y MPTBO COBO Ha
nanvpy. YnbeHnLe Koje HUCY NoBe3aHe, AUPEKTHO MU MHAUAPEKTHO Ca OAr0BOPHOLLRAY ONTY>KeHOr
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KPUBMYHY OLrOBOPHOCT OMTY)XEHOr, Kao LUTO Cy HEeroBe pafte, NoHallawa Wm
[YLLEBHO CTakbe, He MOry (POPMasIHO NPUMUTY Ha 3Hakbe.

HakoH OBe Ofnyke je YCNOB [a UMHeHMLUE He YyKasyjy "HU OUPEKTHO HU
WHAMPEKHO” HAa KPUBUYHY OArFOBOPHOCT OMTY)XKEHOr MNPeopMynncaH y cMmucniy
3axTeBa [a Ce YMHEHWLE He OAHOCE Ha "fena, MoHallawe WM [YLUEBHO CTakbe
ONTY>KEHOr”. JaCHO je NpeLm3npaHo Aa NpeTpecHo Behe MoXxe hopMasIHO NPUMUTY Ha
3Hatbe YMHEHULIE KOje Ce OfHOCE Ha: a) MoHallawe Nnua Koja cy 6una nogpeheHa
OMTY)KEHOM, a 3a Unje ce NoHallae U OH TepeTu; 6) NoHallake 11ua Koja cy 3ajeiHo
ca OMTYXXEHVM Y4YecTBOBa/A Y YAPYXXEHOM 3/104MHAYKOM MOLYXBaTy; B) MOHaLLaHe
NMLa 3a Koja ce ONTYXKeHU TepeTyn Aa WX je nomarao unu nogpxasao.®®  LlTasuiue,
KOHCTaTOBaHe Cy YaK M YMbeHULE KOje Ce OHOCe Ha BpLUEHe KPUBUYHUX [eNa Of
CcTpaHe /LA Kojuma yonuTe Huje cyheHo! °

Ha Taj HauMH TY)XXMOYeB AOKa3HW TepeT je 3HaTHO OnakLuaH, nocebHo nmajyhu y
BUAY KOHCTPyKUMje KOMaHAHE OfrOBOPHOCTM WU 3aje4HWUYKOr  3/104MHAYKOr
nogyxsata (33M), ®° no kome cy Hajuewhe ¥ BoheHW nocCTynuM npeq
TpubyHannma.®’

Y TOM KOHTEKCTY MocebHO je npobnemaruyaH Tpehu T3B. MPOLUMPEHU 06/IMK
33M-a (extended form), koju je cneyMUUHOCT XallKe JypucrnpygeHuuje w

nofipasyMeBa fia Cy CBM Y/1aHOBM MOAyXBaTa 0A4rOBOPHU U 3a 3/104MHE KOju 13nase u3

YOMLUTE HUCY peneBaHTHa NTaka 0 KojuMa ce of/ly4yjy He cyhewy, na ux He Tpeba Hu yTBphrBaT.”
E. Kapemepa, oanyka XXanbeHor seha o 16.06.2006., nap. 48.

%4 B Monosuh, oanyka og 26.9.2006., nap. 13., CTannwmh n XXynbaHuH, ogiyka og 14.12.2007.

%5 Tako je y nocTynky npotus B. Monosuha 1 apyrix hopmManHo NpUM/LEHO Ha 3HaHE HIN3 YMHEHNLA
Be3aHMX 3a KpMBMYHa fena Koja je HaBoAgHO 13BpLUKO P. Mnaauh Kome y TOM TPEHYTKY YOMNLUTE Huje
6uno cyheHo, a Koje cy yTBpheHe y NoCTynummMa NpoTMB APYriX OKpUBbEHKX. B. Monosuh, oayka
04, 26.9.2006.

8 O oBUM 06AMLMMA OArOBOPHOCTM ontumpHuje: K. Ambos /2007/: Joint Criminal Enterprise and
Command Responsibility, Journal of International Criminal Justice n. 5, 159-183, M. LLIkynuh /2005/:
MehyHapoaHu KPMBMYHK CYA- HAANEXKHOCT M nocTynak, beorpaa, 177-201, A. Kacese /2005/:
MehyHapoaHo Kp1BMYHO npaBo, beorpag, 236-245 kao 1 y npecygama: Judgment, Furundzja (1T-95-
17/1), Appeals Chamber, 21 July 2000, nap. 117 v gasbe; Judgment, Krnojelac (IT-95-25), Appeals
Chamber, 17 September 2003, nap. 29 n game, Judgment, Vasiljevic (1T-98-32), Appeals Chamber, 24
February 2004, nap. 95 n garbe, Judgment, Stakic (1T-97-24-a), Appeals Chamber, 22 March 2006, 64-
65, Judgement, Krsti¢ (IT-98-33), Trial Chamber, 02 August 2001, nap. 610 n gase.

%7 Mo nctpakusarby Koje cy cnposent A.M.Dannar n J.S.Martinez 64% onTyHWULA NOAUTHYTUX
nsmehy 25.06.2001 n 01.01.2004. ce ocnara Ha 0By JOKTpuHY (Bugn: A.M.Dannar,
J.S.Martinez/2005/: "Guilty Associations: Joint Criminal Enterprise, Command Responsibility and the
Development of International Criminal Law", California Law Review, n. 93, 152), a KacHuje je 0Baj
6poj jow BuLWE pacTao umajyhm y By nopact 6poja MoANTUYKMX NMaepa Kojuma je cyheHo npej
TpunbyHanom.
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OKBMpA 3ajeJHNYKOr M/aHa, ako je TakBo [efio "NpupoaHa 1 npeasunamea nocnegmua
n3BpLUera nnaHa’. OBae ce Hanme, OAroBOPHOCT OMNTYXKEHOT 3aCHMBA Ha TOME LUTO je
610 unaH 33M-a uMja je NpedBMA/bMBA NOCMeAuLA G1Ma HEKO KPUBWMYHO aeno.®®
JacHo je fakne ga oBfe He Mopa fa MoCTOjuM HUKaKaB MCUXUYKM OQHOC ONTY)XKEHOr
npema U3BPLUEHOM KPMBMYHOM feny, OCUM Tora fa ra je OH "Morao npeasumgeTtn”,
LUTO 3Ha4M fa je Ty)unay, Ay>XaH fa [OKaXe camo [a je ONTY)KeHU 6MO YYeCHMK
ofpeheHor gorosopa OAHOCHO "3ajeflHAYKOr nfaHa” W Aa je M3BPLUEHO KPWUBUYHO
[eno npupogHa v npeasuamea nocneguua TakeBor nnaHa. LUTaBuuwe, y npakcu
TpubyHana je 3ay3eT CTaB Aa ONTY)XXeHW MOXe oArosapatv W 3a reHoumg no Il
061Ky 33l1-a Yak Mako KOf Hera Huje rnoctojana reHoumnaHa Hamepa, nog ycnoBom
Aa je u3BpLLEHE reHouunaa 6una npeasmassrea nocneauua cnposohera 3ajeHUUKor
nnaHa.®® 3a kpuBMLY je dakne 4OBO/baH CBECHW HeXaT jep Ce Of ONTY)KeHOr 3axTeBa
camo TO fa je "MOrao Aa npefsvan nocneguuy’.

Mpecyna >xanbeHor Beha y npeamety Kapemepa wvpom je "oTBopvna Bpata” aa
ce y byayhum noctynuuma 1 6e3 [oKas3mBatba KOHCTaTYjy YMHEHNLE KOje ce 0fHOCe
Ha rnocTojame 3ajeAHWukor nnaHa,’’® eroBe LM/bEBE, W3BPLUEHE 3/104MHE,

OAiroBOPHOCT HEroBmXx 4YsaHoBa U CBE OCTa/1€ YNHEHNLIE, OCUM OHUX KOje Cce oaHoce

%8 yKan6eHo Behe y npeameTy Taauh je UCTaKNO fa ce "KPUBMYHA OArOBOPHOCT MOXE NPUMNCATH
CBUM ydecHuMUmMMa Y 3IM-a Kaga je pusnk ga 6m morno gohu o cmpTy 61o npeasnamnea nocneamua
U3BpLLEHA 3ajeJHNYKOTr NiaHa U Kaga ce ONTYXXEeHW Npema TOM PU3nKy 04HOCKO 6e3063MPHO MK
UHAMEPHETHO, OAHOCHO Kafia je CBeCHO Mpey3eo Taj pu3nk”, Judgment, Tadic (1T-94-1), Appeals
Chamber, 15 July 1999, par. 204 1 228.

%9 Decision on interlocutory Appeals, Brdanin (IT-99-36-A), Appeals Chamber, 19 March 2004, par.
6, Decision on Motion for Judgment of Acquittal, S. MiloSevi¢ (IT-02-54) Trial Chamber, 16 Juna
2004, 291-292. Mpumepa pagy, reHepan Kpctuh je ocyheH 3a reHoums nako Huje [oKasaHo NnocTojarbe
noce6He reHouuaHe Hamepe, jep je Kao yyecHuk 33I1-a Kome je Lusb 6110 eTHUYKO Yniihere
CpebpeHuuge, Morao fa npeasuan aa je reHouung "npyupoaHa 1 npeasuamea’ nocneamnua ocTeaprBara
3ajeiHNYKOr uusba. MpeTpecHo Behe je ONTYXKEHOT Orackio KpUBKMM Kao yyecHuka 33MM1-a jep je
HEroBo yuyeluhe 6110 N3y3eTHO BUTHO M OfIBMjasIO CE Ha HBOY PYKOBONeEHa, Na je MCTaKHYTO fa
"reHepan Kpctuh Huje cMUCAMO NaH 3a younjare TUX MyLLIKapaLa HUTK KX je OH JINYHO Youo.
MehyTuM, OH je 0AMIpac K/byUHy yiory Kao KoopAmHaTop CcrpoBofera KaMnake younjama”.
Judgement, R. Krstic (IT-98-33-T), Trial Chamber, 02 August 2001. nap. 642.

670y npakcw TpubyHana 3ajeHNYKM MNaH je AeUHNCAH Ha pasnnunTe HaunHe. Tako je y npeameTy
Taguh ogpefeH kao "NoMTMKA BPLUEHa HEYOBEYHUX AeNa Haf HECPMCKUM LMBUIHUM
CTaHOBHULITBOM TOr nogpy4ja buX y unsby nokyiiaja cteapara Benvke Cpéuje”, y npeameTy
Kpctuh je ogpeheH kao "nnaH BojHOr pykoBoAcTBa Bojcke Peny6nuke Cpricke fa ce 60CaHCKO-
MYC/IMMaHCKO CTaHOBHMLUTBO TPajHO YKNIOHM 13 CpebpeHuue” y nocTynky npotus M. KpajuiiHmka
Taj NnaH je fedmHMCcaH Kao "'TpajHo yKnarbakbe CUIOM UAu APpYTM CPeACTBMMA, 60CAHCKMX
MycnnmaHa, 60caHCKUX XpBaTa 1 Apyror HeCPrCcKOr CTaHOBHULLTBA C BEIMKUX Nogpydja buX,
UMHEHEM 3/104MHA KOjU CY KaXKibMBM Npema YiaHosumMa 3, 4 n 5 CtatyTta.”
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Ha pajbe, MoHallarma N AyLeBHO cTawe onTyxeHor.®™ Ha Tyxwuouy je jow camo
[a [OKaXXe Aa je ONTY)XeHU "Morao Aa npeapuan” ga he 3M04MHM GUTM M3BPLLEHN,
LUTO He MpPeACTaB/ba HMKaKaB NpPobnieM Yy ciyyajeBuMa opyaHux Cykoba Koju no

Noruuy cTeapy NoapasymeBajy 1 MoryhHOCT BpLUEHa 3/104MHA.

5.2. AnckpeunoHa osnawhena Beha

dopmanHoO NpuMarbe Ha 3Hake YMHEHNLA KOje CYy NPaBHOCHaXXHO yTBphHeHe y
ApyrvmM npeimMeTvMa je ABOCTeneH npouec. Hajrnpe ce ucnutyje fa nn npegsioxeHe
YnkbeHMLE (HOPMaSHO UCMYHABAjy CBE YCN0BE NPUXBAT/bUBOCTU, Ma ako je OAroBop
NoTBpAaH Ja/be Ce UCMMTYje Aa /N je HIXOBO MpUXBaTame y "MHTepecy npasge”.’’
Cnyxehn ce 0BUM [AMCKPELMHUM KPUTEPWjYMOM, Npakca je yrnaBHoM ogbujana aa
(hopMasHO NPMMK Ha 3HaHEe UMHEHMLE KOje 6K 360r cBOr 6poja Ha ONTYXKEHOr
npebauune NpeBevKn TePeT OCNoTaBawa, ako je M3BoNere AoKasa y "noogmaksoj”
(ha3n, aKo Ce YUMHEHWYHW Hanasn npeTpecHMX Beha pasnuKyjy y pasimunmTmum
npecygama 1unm ako ce kbmme Aokasyje CylTnHa npeamera.

dopmanHUM NprMakbeM Ha 3Hawe MOXKE Ce KOHCTaToBaTW WM BULLE XWbafa
ynbennLa,®’® WTO 3HaUM Aa HUXOBO OCropaBarbe Hamehe MpeBenvKU TepeT Apyroj
cTpaHn. Cnyxehu ce auckpeunoHum osnawherweM, nojeanHa Beha cy ofbéujana

KOHCTATOBarbe MPeBeNnKor 6poja unkweHnLa,®™® anv y apyrum npegmeTmma je 1cTo

% To je KacHuje ncTakHyTO 1 y oanykama: J. Mpanh oanyka og 07.09.2006, B. Monosuh, ogyka of
26.9.2006., nap. 13., 4. Munoweswuh, Ognyka XXanbeHor Beha og 26.6.2007. nap. 16., M. Jlykuh,
oAnyka o 22.08.2008., nap 22, M. Mepuwwwmh, ognyka og 22.09.2008.

872 O6KUHO ce HaBOAM Aa KibyUHM (hakTop Koju 61 Behe Tpe6ano fa yame y 063up NpUANKOM
OMCKPeLMOHOr of/lyunBarba jecte fa nm he ce opMasHUM NPUMareM Ha 3Hake nocTuhiu
€KOHOMUWYHOCT CYZCKOI MOCTYIKa, Y3 UCTOBPEMEHO OUYBaH€ Npasa OMTYXKEHOr Ha MPaBUYHO, jaBHO U
ekcneguTuBHO cyhere. Bugn: E. Kapemepa, Oanyka XanbeHor seha o 16.06.2006. nap. 39 1 41; M.
KpajuwHuk, ognyka of 24.03.2005. nap 12; A. Munowesuh, ognyka of 10.4.2007., nap. 28, B.
Monoswuh, ognyka of 26.9.2006.

63 Mpumepa pagu, y NocTynky npotnes Momunna Kapaiivha, Ty>KMnawTBo je 3aXTeBaso Aa ce
(hopmasiHO NPUMKM Ha 3Hakbe BuLe 0f 3000 YnkbeHMLAa YTBPHEHUM Y APYrM MOCTYNLMMa, a Camo y
npBoM 3axTeBy NpoTus P. Kapaynha Ty)XMnaluTeo je 3axTeBaso Aa ce (hopmaaHo NPUMM Ha 3Harbe
1132 unreHunuge!

674y TOM cMMCNY je MCTWLAHO Ja Ce MPUAVKOM MPUMeHe AMCKPeLMOHOr oBnalhera 3a NpuMeHy
npasuna 94 b mopa y3eTn y 063u1p ga v he unbeHuUUe, Kaga ce y3Mmy 3ajefiHo, pe3ynTupatu Tako
BE/IMKUM 6pOjem Koju 61 [OBEO Y NUTaHke HayYeno NpaBuUHOr 1 eKcnefuMTUBHOr cyhera. Prosecutor v.
Z. Megjakic et al, Case No. IT-02-65-PT, Decision on Prosecution Motion for Judicial Notice pursuant
to Rule 94(B), 1 April 2004 (Mejakuh, ognyka o 01.04.2004.)
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TaKo MUCTMLAHO fa caM 6poj NpefioKeHNX YMHEHULA He MpeacTas/ba passior a ce
OHe He npuxsate.®”

Mako npasunmMma nocTynka v u3sohewa gokasa Huje npeasuheH pok y Kome
ce MOXe MOAHETW 3axTeB 3a (DOPMaIHO MpPUMare Ha 3Hawe NpecyheHnx UYnkbeHnLa,
npeTpecHa Beha cy y nojegMHUM npeaMeTuma ogbujana fa opmasHO Npume Ha
3Hae YMHEHWLE U3 APYrUX Mpecyfa, ako je n3Bohewe fokas3a "Beh y mooamaknoj
a3y " WAM Cy CTpaHKe 3aBpLuMne ca u3BoherweM fAokasa.’’® Kako je cBpxa oBor
MHCTUTYTa cKpahuBake [0Ka3HOr MOCTyMNKa eMMuUHUCakemM notpebe  3a
[0Ka3nBakbeM YuMkbeHMUa Koje cy Beh yTBphHeHe y HEKOM [ApYyrom MocTynKy,
HEeNorMyHo 61 61No JO3BONNTK [a Cce ofpeheHe YHbeHWLE KOHCTaTYjy MO 3aBPLUETKY
[OKa3HOr NocTynka, Oyayhm ga 6u HUXOBO KOHCTATOBake Hanaralio U MOHOBHO
n3BoONherwe [10Kasa, Kako 6M ce CTpaHUM KOjoj OHe He may y npunor omoryhuno
[0Ka3nBake CYMNpOTHOT.

Y npakcu TpubyHana HamMeTHYo ce U npobnem  KOHTPaLUKTOPHUX
UMHEHMYHUX Ha/la3a y pasinumTMa npecygama. Pasnmumta Beha y pasnnuntmm
MocTyrnuuma Ha OCHOBY M3BeAeHMX AoKasa Mory Aohu [0 pasnnunTux 3akrbydaka y
nornegy mucror porahaja. Cyhewa npeg TpubyHanuma 6aBe Ce LUMPOKOM “6a30M
3/104MHA” 1 Hemoryhe je poKycmpaTy Ce ca UCTOM NaXkOM Ha CBe UMkeHuue. U
TY)XMNawTBo 1 ofbpaHa he cBoja cpeacTsa 1 pecypce YCMepPUTU Ha YnkbeHMLEe Koje
cMmaTpa "K/by4yHMM” 3a CBOj C/ly4aj, [OK MNpecyfe Ha HEeKO/MKO CTOTWMHA cTpaHa no
npasuny o6wnyjy v OpYrMM YukbeHuuaMa Koje Hucy yTBphiuBaHe ca TakBOM
npeunsHowhy.®”” Cnyxehn ce auckpeunoHum osnawhersem, npetpecHa Beha cy

Maxom ogbujana fa (opmMasIHO MPUME Ha 3Hame UYMHEeHULE Koje Ce pas/vKyjy Yy

%% Tako je, npeTpecHo Behe y nocTynKy npotue CtaHuwvha 1 CumaTosuha Ha NpUrosope ogbpaHe Aa
jOj KOHCTaTaLMja BEIMKOr 6poja YntbeHnLa Hamehe NpeBennKy TepeT ocrnopasakka 0f4roBOPUIO Aa
"MaKo TYXXunaw, TPaxu POpMasHO NMPMUMare Ha 3Hare BeNMKOr 6poja UnMHEeHULA Y KOHTEKCTY YiTaBor
cyhera OHe ce nnak, 1y ToM 6pojy Mory o6pagnTu U AOBO/LHO CY peneBaHTHe. [pema Tome, cam 6poj
MPeLNIOXEHNX YNHEHMLIA He NPeACTaB/ba pa3nor Ja ce oHe He npuxearte.” CTanuwmrh u CumaTosuh,
ofnyka og 23.7.2010., nap. 64.

676 By, npumepa paau ogyke: Bnarojesuh n Jokuh, ognyka og 19.12.2003., Prosecutor v. J. Prlic,
Case No. IT-04-74-PT, Decision on Prosecution motion for judicial notice of adjudicated facts, 26
November 2009. (J. Mpnuh, ognyka og 26.11.2009).

77 Tako ce npumepa paav y npecyav npoTus M. CTakuha HaBoau Aa "je y noropy Kepatepm HaheHo
128 newleBa 1 fa cy XpTBe Macakpa ca bpha” y npecyamn A. Taguhy je yTBpheHo fa je "y noropy
Kepatepm HafieHo 150 neluesa 1 fa cy XpTee 6une n3 XambapuHa'. Bugn: CTanuwmh n XKyn/baHuH,
ofnyka og 14.12.2007.
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pasnmunTum npecygama.’”® MehyTm v y Tom nornegy je 6uno nsyseTaka, na je
npeTpecHo Behe y MOCTynKy npoTtmB P. Mnaguha 1cTakno ga , "KOHTPafuMKTOpHe
YMHEHNYHE Hanase” Hajnpe Tpeba, 1 6e3 13Bohera AoKasa "yCKnaamuT”, a Tek ako TO
Huje Moryhe 0461TU (hOPMATHO MPUMatbe Ha 3Hatbe TakBe UnkbeHuLe 2157
HakoH wTo je »kanbeHo Behe y nocTynky Kapemepa 3ay3eno cTaB fa ce Mory

(hopMasiHO NPUMMUTY Ha 3HaHe U YNHEHULE KOje YKasyjy Ha KPUBUYHY OArOBOPHOCT
OMNTY)eHOr, npeTpecHa Beha cy Yy MNojeAMHMM CnyyajeBUMa Ccny>xehu ce
AMCKpeumoHMM oBnawheteM ofbujana ga (hOpMaiHO MpUYMe Ha 3Hakbe OBe
YnHEHMLE NOL 06pa3NoXkKereM Aa Ce pafu 0 YMkeHMLaMa "of, CYLUTUHCKOr 3Havaja”
3a MOCTYMaK, OfHOCHO 0 UMHbeHMLIaMa KojuMa ce JoKasyje "cyluTiHa npegmeta”, ®

[Mpeumn3npaHo je aa Cy YnkbeHMLE KojuMa Ce foKasyje "CyLUTUHA npegmerTa:

a) OHe YNHEHNLLE KOje Ce HEMnocpeaHo OfHOCE Ha HEKM Of, HaBOAa N3 ONTY)KHULLE;

0) YUnHeHMLE KOje Ce OHOCE Ha Liu/beBe 3aje/HUUKOr 3/104MHAYKOr NogyxBara 3a
KOjU Ce ONTY)XKEHUN TepeTw;

B) UMHbEHMLIE KOje Ce O4HOCe Ha fefia M MoHallamwe N1ua 3a yvje je noHawamwe u
OMTYXXEHWN OZrOBOpPaH;

) 4YMkbeHWLEe KOje Ce OAHOCe Ha HEeKO Of MuTawa Koje je AocTa CrOopHO Yy

KOHKPETHOM MpeaMeTy;

678 »Ako nocToje pasnuke y nornegy npecyheHnx YnbeHnLa y e UK BULLE Npecy/a, 06jeKTUBHO je

Hemoryhe TakBe YMHEHNYHE 3aK/by4YKe U3 PeneBaHTHUX 13BOPa CMaTpaTh UCTUHUTMM”. B. Fonosuh,
oflyka of 26.9.2006. nap. 17. cto 1y ognykama: CTaHuwwimh n XXynsaHuH, ognyka og 14.12.2007.,
Prosecutor v. R. Karadzi¢, Case No. 1T-95- 5/18, Decision on Fifth Prosecution Mation for Judicial
Notice of Adjudicated Facts, 14 July 2010. (P. Kapayuh, ognyka o 14.06.2010.).

679y koHKpeTHOM cnyuajy Behe je "ycknagmno” ABa CynpoTHA YMHEHNYHA 3aK/byUKa 13 Npecyaa
npotus Kpctuha y Kojoj je HaBeAeHo fa ce "o Bedepu 11. jyna 1995. y MoTtovapuma OKynuio oko
20.000 go 25.000 n3bernuua 6ocaHckmx Mycnumana” n npecyae npotus bnarojesuha n Jokmha y
K0joj je Taj 6poj npouereH Ha namehy 24.000 1 35.000, opmanHo npumajyhu Ha 3Hawe Aa Cy ce
"60caHCKM MycnumaHn okynuam y Motovapuma o sevepun 11. jyna 1995.” Y ognyum je, nameny
OCTa/I0r UCTaKHYTO fa "Kafa y HaBefeHUM U3BOpUMa MMa NPOTUBPEYHOCTY MO MUTaky HEKOr
UMHKEHNYHOT 3aK/byuKa, Behe he, yKonuko je To moryhe, v nsbpucati CynpoTHe HGopMaLmje, uam
BULLE Hehe pasMaTpaTi Ty NpeanoXxeHy YnweHunly” Prosecutor v. R. Mladic, Case No. 1T-09-92-T,
Decision on second prosecution’s Mation for Judicial Notice of Adjudicated Facts, 21 March 2012. (P.
Mnaguh, ognyka of 21.03.2012.).

%0y noctynky npoTtue B. LLlewersa, npeTpecHo Behe je 04610 Aa hOPManHO NPUMM Ha 3HakHe
UMHbEHNLE KOje Ce OHOCE Ha L/beBe HaBOAHOT 3/104MHAYKOr NOAYXBaTa, Hherose YnaHoBe ¥ hUX0BO
noHalawe, 6yayhu aa je pey 0 YnbeHMLama Koje YKasyjy Ha KpUBUYHY 04TOBOPHOCT ONTYXXEHOT 1 Y
BE3W Cy ca "K/by4yHUM Te3ama” u3 onTyxkHuue (B. LLewess, ognyka of 10.12.2007). Y nocTynky
npotus J. Mpnuha je HaBefeHo fa "He 61 Tpebasio opMasIHO NPUMATH Ha 3HaHE YMHEHULIE KOje CY 0f
CYLUTUHCKOT 3Hayaja 3a KOHKPeTaH NpeAMeT Wy Ce 04HOCE Ha KPUBMYHA [ieNa U3BPLLUEHA Of CTpaHe
nnua Koja cy y 6nmckoj Besu ca ontyxeHum (J. Mpnnh ognyka og 07.09.2006, nap. 25).



MehyTm y noctynky npotus P. Kapaywuha npetpecHo Behe je 3ay3eno cynpoTtaH
cTaB, cMaTpajyhv ga npeaMeT opMaiHOr NpuMara Ha 3Hawe Mory fa 6yay u oHe
YMbeHNLE KOje ce OAHoce Ha uwbeBe 33M1-a, MOHallawe HEroBMX 4/iaHoBa Wu
[pyre uUnkbeHWLe Kojuma ce Aokasyje cywTuHa npegmeta.’®’ Y Besu npurosopa
of0paHe [ia ce pafiM 0 YMkbeHMLaMa Kojuma ce foKasyje "CyLUTUHa npeaMeTa’ v jegHa
0f, OCHOBHMX Te3a TyXwnawTsa, Behe je WCTakMo fa "HUjefaH KpuUTepujym
NPUXBAT/bUBOCTU He CrpeyaBa (POPMasIHO MpPMMare Ha 3Hame UuHEeHMLA Koje ce
O[lHOCE Ha CyLITUHY Te3e TyxunawiTea. AKO jefHO Behe, cnyxehu ce ANUCKPeLNOHUM
oBnawhewrMa 0fbuje HeKy YMkbeHMLY MO TOM OCHOBY, HE 3Hauu Aa je u Apyro

npeTpecHo Behe Ay)XXHO a MOCTYNa Ha UCTW HaumH. %%

5.3. MpaBHo fejcTBo Beh npecyheHnX YnkbeHNLa Koje cy (PopMasiHO NPUMIbEHE
Ha 3HaHe no npasuny 94 b

MpecyheHe uMHbeHULE KOje Cce KOHCTaTyjy no npasuny 94 b mmajy npasBHO
[iejcTBO 000pPMBMX MPETMOCTaBKU. 3a pas3vKy Of Tora, OMLITEeno3HaTe YMbeHuLe
KOje ce (hOpPMasSIHO MpMMajy Ha 3Hawe Ha OCHOBY npasuna 94 A umajy [ejcTBO
HeobopmBMX npeTtnocTaskn. CTpaHa KOjOj OHe He uAay Yy NpWUNor He MOXe WX
ocrnopasaTy Ha cyhewy 13BONeHeM [oKa3a 0 CYNpOTHOM. AHA/IONHO afBep3vjasiHoj
Mpakcy CTpaHKa Npe KOHCTaToBawa MMa MOryhHOCT fa Ce YCNpOTMBM 3axTeBYy
ocrnopasakeM Aa ce pagu O OMnLITeno3HarToj, pasyMHO HEOCMOPUBOj UMHEHULN, au
HaKOH LUTO Cy4 TakBY YMHEHULY (OpMasHO MPYMU Ha 3Hake [OKa3uBarbe
CYNPOTHOI Huje moryhe. Y Tom cmucny je u y npakcu TpubyHana HarnawlasaHo Aa
61 "m3Bohere [oKaza 0 CYNPOTHOM 3aaMpasio y came TeMesbe AOKTPUHE KOjoj je
cBpxa fa ce 3aobuhe opmasHM MOCTyNakK AoKasuBarwa UMkeHUUa Koje cy
OMLLTENO3HaTe U He MOry Ce pasyMHo ocropasaTh.”®®

3a oyekmBatK je 6uno ga ce cyamje TpubyHana nosefy CMYHOM /IOTMKOM U
KOA, TymMayera HakHafHO yHeTor npasuna 94 b. Kako 0BO npaswnio Hema naHgaH Hu

Yy jelHOM HaLMOHa/IHOM MOPEeTKY, Cyauje cy My Y MOYETKY MPUCTynase ca BeSMKOM

%! Na napagokc 6yae joww Behu, NpeTpecHo Behe je hopManHO MPUMINO Ha 3HaHE OHE UMHEHULIE KOje

cy ogbujeHe y npeamety Llewess. P. Kapayuh, ognyka og 09.07.2009., nap. 50.

%2 p_ Kapayuh, ognyka og 14.6.2010, nap. 19-20. U y HapeHVM oflyKama y 0BOM npeameTy Behe je
MPYXBaTao YNHEHNMLE KOjUMA Ce JoKa3yje CyLITUHA NPejMeTa noj 06pasnoxerem Aa ONTYXEeHU Ha
cyhewy MOXe aokasmBatuh cynpoTHo! Bugu: P. Kapaywuh, ognyka og 14.6.2010., nap. 53.

%83 |, Semanza, ognyka o 03.11.2000., nap. 41.
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[1030M Onpe3sa, pykoBoehu ce npe cBera OCHOBHOM CBPXOM HeroBOr AOHOLLEHA Y
CMUC/Y e(MKaCHOCTU MOCTynKa. lpuxeaTaHe Cy CamO OHe YukbeHuLe Koje cy
NpPaBHOCHAXXHO YTBpheHe y paHujuM npeaMeTvMa U KOje HU jefHa Of CTpaHaka He
0Cropaea, OfHOCHO ca YMjUM (hOPMaHUM MPUMareM Ha 3Hate Cy 06e CTpaHKe
carnacHe.®® MehyTum ognykom xan6eror Beha y nocTynky npotus C. MunoLuesuha
OBMM YMHEeHMLAMA AaT je KapakTep 060pMBUX MPeTNnoCTaBKW, LUTO 3HayM fda ce
nonasn Of NPEeTNoCTaBKe HMWX0BE WUCTUHUTOCTM, a CTpaHKa KOjoj OHe He uay Yy
npunor Moxe fa WX ocropaBa W3BOheweM fJokasa Ha cyhewy. [Mputom ce
MpeTnocTaBka Ta4HOCTK 6a3upa Ha MOCTaBLW Aa Cy OBe umkbeHuue Beh yTBphuBaHe
13BONEHEM [0Ka3a Y HEKOM ApYroM NOCTYMKY, NPOTUB APYror OKPUB/LEHOT, Na KX
He Tpeba MOHOBO YyTBpPhHMBATU. Kako ce OBe UMheHULE Hajuyelshe KOHCTaTyjy no
3axTeBY TYXMoUa, TUMe ce (PaKTUYKM TepeT ocropasakba npebatyje Ha ogbpaHy LTO
npefcras/ba HajnpobseMaTMyHMjU acnekT OBOr MHCTUTYTA O Kome he BuLle peun
OUTKN y HapeLHUM n3narambuma.

OBfe ce Tpeba HaKpaTKO 3af4pXKaTu Ha NuTakwy LITa ako CTpaHKa ycrne ja Ha
cyhery 0CMopu YMHeHULIE KOje Cy NPaBHOCHaXXHO YTBpheHe y APYyrom MnocTyrnky,
O[HOCHO KakBe Moc/efuLe TO MOXe MMaTy Ha NPaBHOCHaXHY MPecyLy KOjoM Cy OHe
yTBpheHe? YCnewHo ocropaBamkbe TakBUX YMbeHMLA ayTOMATCKX [OBOAM Y MUTaHe
"MCTUHUTOCT” YMHEHUYHUX YTBphewa Yy NpaBHOCHaXHO] Mpecyau U3 Koje Cy OHe
npeysete. MpaBHOCHaXXHE Npecye MefyHapoAHUX KPUBUYHUX TpUbyHana noanexy
BaHPeAHOM MpPencnuTUBaky Camo Y jefJHOM C/ly4ajy- ako ce OTKpuWje HOBa YMHeHNLA
Koja Huje 6una no3Harta a H1 y3 Ay>KHY NaXKky H1je Morna Ut OTKpUBEHA Y Bpeme
NOCTYynKa npef NPBOCTENEHNUM UK XanbeHum Behem (npasmno 119).

3axTeB 3a npeucnuTuBawem he 6UTK YCBOjeH camO MO YC/MI0BOM fJa je HOBa
YynMkbeHMUa, Aa je 6una AokasaHa, morfa 6utu ognydyjyhmn gaktop MNpuUIMKom
[oHowWwera oanyke (rnpaswno 120). OCHOB 3a nNpeucrnuTMBarbe MPaBHOCHAXHE
npecyge je camo HenoTnyHO, an He W MOrpeliHO YTBPHEHO YMHEHUYHO CTakbe,
oyayhu fa ce 3a NOAHOLLEHE OBOI MPaBHOI CPEACTBA U3PUUUTO 3aXTeBa OTKPUBaHLE

HOBWX UYMHbEHMLA KOje Mpe NMPaBHOCHAKHOCTM Mpecyae HUCY MOrnie 6UTK OTKPUBEHE

%% Buau oanyke: b. Cumuh, ognyka og 25.03.1999, M. Ksouka, ognyka og 08.06.2000, C.
Munowesuh, ognyka of 10.04.2003 1 oanyka >Kan6eHor Beha og 28.10.2003., M. KpajuwHuk, oanyka
o[, 28.02.2003.
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HU Y3 OYXXHY Naxmwy. CXOAHO TOMe, ako 61 CTpaHKa 1 ocrnopuia YnkbeHule Koje cy
MPaBHOCHaXHO YTBpheHe y jefHOM MpegMeTy, TO He 61 MOr/io fa Mma Guio Kakas
3Hayaj y MoCTynkKy MpoTMB Nnua Koje je oCyheHO Ha OCHOBY TakKBUX UMHEHMLA.
JeanHo ako 61 cTpaHka ycnena fa ocrnopu npecyheHe YnkbeHULEe U3HOLLIEHEM HEKNX
HOBMX UMHEHMLA W [OKa3a KOju HUCY OGN MO3HATW /MUY KOje je MpaBHOCHAKHO
ocyheHo (a 13 umnje npecyae cy YnkbeHuLEe (hopMasHO npeyseTe No npasuny 94 b), To
OV eBeHTyaJIHO MOrno Aa NpeAcTaB/ba OCHOB 3a MPEUCNUTUBAHE MPABHOCHAXKHE
npecyge y3 agogatHu ycnos fga Behe Hafe fga Cy TakBe UMkbeHWLE Morne 6utu
"opnyyyjyhu  haktop” y AoHOLWewy npecyde. Mnak, ped je 0O XMNOTETUYKOM

npo6/ieMy KOju ce Y Npakcu H1je NocTas/bao.

5.4. [ejcTBO npecyaa mehyHapoLHUX KPUBUYHUX TPpMbyHana y noctynuymuma
npeg 4pyrum cygosmma

WHCTUTYT (hopmasiHOr npuMara Ha 3Hawe MNPaBHOCHAXHO  YTBPHEHUX
YMHeHMLA HA NPBU MOrNeL MOXe /NMYMTM Ha [OKTPUHY stare decisis Koja ce
npumeryje y npeueseHTHUM CUCTEMUMA M MO KOjoj CYy CYLOBU Be3aHW pPaHUjuM
CYACKMM ogniykama. OCHOBHa pasnivka OBUX LOKTPMHA je Y TOMe LUTO NpeuefeHTHO
[iejCTBO MOTY MMaTV caMO MpaBHa TyMauerba Cyfa, anv He Y YNHEHNYHN 3aK/by4LiM,
oyoyhm pa 6u ce npeysvMare YTBPHEHMX YMEHMLA W3 MOCTynaka Yy Kome
OKPVIB/bEHN HWje UMao NpaBO Aa W3BOAM CBOje W OCropaBa TYXMOYeBe [0Kase
CMaTpasio KpLUEHEM OCHOBHWX MOCTy/aTa npasuyHor cyhewa. Vako ce hopmanHo
nprMarbe Ha 3Hare MnpecyheHnX YnmeHnua y npakcyu TpubyHana npasja Herosom
cneunguryHoM HagnexxHowhy 3a ogpeheHo nogpyyje n oapeheHn BpeMeHCKN nepuog,
CTaTyT MeflyHapOHOr KPUBMYHOT Cy/a He caapu CanyHo npasuno,® 6e3 o63vpa
WTO Ce W OBAe MOXe npeTrnocaBuTy Aa he MHOrM nocTynuu LenvTn UCTY
"4YnMbEHNYHY No3afuHy”. Pa3nore 3a To Tpeba TPaXUTU Y Pas3InuUTUM NOINTUYKUM

yTuLajuma npuankoMm mUspage OBMX LOKYMeHaTa, Kao M jayem yTuuajy u uHTepecy

685 Kao 1 sehuHa YHYTpaLLHMX NPaBHMUX cMCTEMA PUMCKM CTaTyT Cafpu camMo Npasuio o
(hopmasIHOM MpUMatkby Ha 3Hake OMLITeNo3HATMX YnbeHNUa, npeasrhajyhm unaHom 69 cT. 6 ga "The
Court shall not require proof of facts of common knowledge but may take judicial notice of them."
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ApXaBa KOHTMHeHTanHe EBpore, noce6Ho ®paHuycke, npu wu3pagn Pumckor
CraryTa.®®
CneunduuHo xawwko npasuno 94 b npuxsaheHo je jef4MHO of cTpaHe bocHe u
XepLierosuHe, unjum je 3akoHom npegsuheHo aa:®’
HakoH cacnylarba CTpaHaka cyf MOXe, Ha BNacTUTY MHULMjaT1BY UK Ha Npeaior
jeaHe of CTpaHaka O4/lyunMTV Aa NpUXBaTU Kao AOKasaHe UMHEeHMLE Koje Ccy
yTBphHEeHe NMPaBHOCHAXXHOM Of/TYKOM Y ApYrom nocTynky npeg MKCJ-om, nam ga
npuxsaTtu MNUCMEHW [OKa3HW MaTtepujan u3 noctynaka npes MKCJ-m ako ce
OAHOCY Ha NuTawa 0f 3Ha4aja y Tekyhem rnocTynky.

MoryhHOCT ga ce uMkbeHuue yTBpheHe y Apyrum nocTtynuuma ¢opMaiHo
NMpUMe Ha 3Hake OAHOCK Ce CamMO Ha YMHbeHULE cagpKaHe y npecygama MKTJ-a, LOK
3aKOH He ocTaB/ba MOryhHOCT fa Ce Ha WCTU HauuH NpuxBaTajy M YukbeHuLe
npecyheHe o cTpaHe apyrux cygosa y buX. McTo Tako, 3a pasnuky og Cyga buX
KOju ce y MHOrMm rnpeAMeTMMa MO3MBa0 Ha unkbeHuUe YTBphHeHe of cTpaHe
TpubyHana,®®® cynoBm y eHTUTETMA He NpUXBaTajy 0Baj MHCTUTYT.

Y HefoCcTaTKy npewLm3Huje 3akoHcKe perynatuse Cyg buX ce maxom nosmsao
Ha KpuTepujyme TprbyHana BesaHe 3a NPUXBAT/bUBOCT NMPeASIOKEHNX YNHEHNLA, Y3
[IOHEKNE W3MEHEHO W joll NnbepanHuje TyMaudere O0BMX KpuTepujyma. Tako cy,
npumepa pagn, Kao Beh yTBpheHe KOHCTAaTOBaHe CBe YMHEHULIE KOje Ce OfHOCe Ha

06jekTMBHa 06enexija kpusnuHor gena,®® kao 1 npaBHM 3akbyuLM MKTJ-a.%%

% Hayupt ctaTyTa MKC-a Hanpas/beH o4 cTpaHe MefyHapogHe npasHe komucuje npeasuiao je
4MCTW afBep3vjanHM MOCTYMakK, a U NPBOOUTHU MPeroBopu KpeTasv Cy Ce y TOM npasuy, LWTO je
HaBeno PpaHLUycKy fenerauujy a "ynosopu” cBojy BafLy 0 HEOMXOAHOCTM jake peakLmje Kako 6u ce
n3berao YNCT afBep3mnjanHu cuctem. HakoH Tora je 1996 roguHe dpaHuycka foCTaBWa CBOj npeanor
cTaTyTa, WTO je Ha Kpajy WM [0Beno A0 npubnuvxasara afsep3ujasHor M MeLoBWUTOr cuctema y
Cratryty MKC-a 1 npasunuma noctynka. O Tome: F. Gurmendi, “’The Process of Negotiation”, in: R.
Lee (ed.) /1999/: The ICC-The Making of the Rome Satute, Kluwer Law International, The Hague,
217-227. Tako ce npyMepa pagu, Yak HU YnkbeHMULE Yy NOrneay Kojux nocToju cTpaHayka carfiaCHoCT
He y3uMajy 6e3yC/oBHO Kao foKasaHe, Beh Behe MOXKe 3aXTeBaTu M HUXOBO A0Ka3MBake ako cmaTpa
[a je To "y WHTepecy npaBAe, a NOCe6HO y MHTepecy XpTaea” (npasuio 69 Mpasuna 0 NOCTYNKY ©
fokasmma MKC-a).

%7 Buau: 3akoH 0 ycTynawy npegmeta ca MKCJ-a KaHuenapuju Tyxxunalitea BuX n kopuiuherse
[oKasa npukyn/beHux of ctpaHe MKCJ-a y noctynuuma npeg Cynom buX, Cny>k6eHn mucT buX
61/04, 46/06, 53/06, 76/06, 14 neuembap 2002 roguHe, ynaH 4.

%88 Byian, npumepa paau, ognyke Cyaa BUX: npBocTeneHa npecyaa y npegMeTy nMpoTus XKembka
Mejakuha n gpyrux, npeamet 6p. X-KR/06/200, og 30.05.2008. roguHe, npBoCcTeneHa npecyaa y
npegmety npotus Munowa CTynapa u gpyrux, npeamet 6p. X-KR-05/24, og 29.07.2008. roguHe,
npBoOCTeneHa npecyja y npeaMeTy npotms Munopaga Tpbuha u gpyrux, npegmeTt 6p. X-KR-07/386,
of 16.10.2010. roguHe.

%89 Cyp BuX, XK. Mejakuh, Mpecyaa, cTp. 64.
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Hajsehn npobnem je npeTcrtaB/basio YycknahvBake OBOr MpaBuia ca
MPeTnoCTaBKOM HEBMHOCTY W rapaHuujaMa npasnyHor cyhera npessuheHnx YyiaHom
6 EKJ/bI, Koja ob6ase3dyje BuX. [JOK ce Yy HeKUM Ofnykama Camo YOMLTEHO M
"MPeBeHTBHO” HABOAW/IO Aa OBO MpPaBW/IO HUje CYNPOTHO MPeTnocTaBLy HEBUHOCTU
N 4naHy 6 EK/br,%* Apyra Beha HacTojana Cy fAa Npy)Xe apryMeHTOBaHuja
06pasnoxerba, Koja ce Maxom CBOAE Ha TO a ONTYXKEHW, ako XKenun, y ToKy cyherba
MMa MOryhHOCT fda ocropaBa KOHCTaToBaHe umtenuue.®” HasoheHo je u fa
npuxsaheHe YMHEHULIE NPeLCTaB/bajy jeaHy NocebHy pafky AoKasuBawa U fa WX
Behe TpeTvpa kao cBaku Apyrn [okas y HOCTynKy.693 M3 nepcnektuse EC/bI
cyhete je mpaBMYHO MO YC/MI0OBOM [a je OMTY)XXEHOM OCTaB/beHa MoryhHocT fa
0Cropu [10Ka3e TYXKWallTea, Na Ce Ha OCHOBY MPETMNOCTaBKe Aa 0Be YNHEHULE NMajy
3Hayaj AoKasa M3BOAM 3aK/byyaK [a je Ccyherwe MpaBMUHO jep OMNTYXXEeHW WnMma
moryhHocT ga 1x ocnopu.®*

MehyTuM 0Be UMkeHMLE HEMAjy YBEK CamO 3Hayaj AoKasa, Beh ce y Hajsehem
Opojy cnyvajeBa paan O NMPaBHO PENEBAHTHUM UM OANYYHUM UMHEHMLAMA Koje ce
yonwrte He YyTBphyjy Beh ce nonasy 0f NPEeTnocTaBke HWXO0BE Ta4yHOCTM, a
OMTY>XEHOM Ce OHJa OCcTaB/ba MOryhHOCT fja ux ocropasa. OBJe ce fak/e He pagu o
MOryhHOCTM ocropaBara [0Ka3sa, Beh 0 NPeTnocTaBLy Ta4HOCTU YMHEHULIA HA KOje
ce TY)X1nawTBeo nosmnea. Kako HujefaH HauuoHasHM cucTeM (ca usyseTkoM buX) He
no3Haje oBaj UHCTUTYT, ECJbI ce 1 HMje AMPEKTHO 6aBNO NUTaHEM Aa N POPMaIHO
npYMare Ha 3Hawbe YukbeHuua yTepheHux y ApyrM npeamMeTvMa npoTuB ApYrux
OMTY)XEHUX [0BOAM Y MuUTare MPEeTNnoCcTaBKy HEBMHOCTM M MpaBa 3arapaHToBaHa

ynaHom 6 KoHseHuumje. Mopep Tora, EC/bI ce peTko 6aBMO NTakbeM NPETNOCTaBKM

%0 Cyn BuX je 3ay3eo CTaB [a Ce W UMHbEHNLE KOje CafpXKe Heka npaBHa 06enexja KpUBUYHOT fena,
Kao LUTO je peLMmo MocTojare LUMPOKOT UM CUCTEMATCKOT Hamnaga y oapeheHMM ciyyajeBuma mory
npuxeatuTn Kao ytepheHe. Buam ognyke Cypa buX: H. Camapuwh, Mpecyga, ctp. 12-16; b.
Lumunwnh, Mpecyaa, Tauka 49; M. Camapyuja, MNMpecyaa, cTp. 15-18; P. JbybuHau, Mpecyaa, cTp. 15-
20.

1 Cyn BuX, . Jankosuh, Mpecyaa, 19-20.

692 vy cKnagy ca unaHom 6 ctas 2 3KIM buX, Te ogpes6ama unaHa 6 ctas 3 Tauka g EK/bIM,
ONTY>KEHUMa je JaTo MpaBo fAa ocrope 61no Kojy of yTBPHEHNX YnkbeHNLa, MpuxBaheHnX of CTpaHe
Cyfa, YUME je UCMYHEH NMPUHLMN NPaBUYHOCTMW 1 jeAHAKOCTM Y MOCTYMKY, Kao U NPUHLMM
HenocpeAHOCTH fokasHor noctynka.” XK. Mejakuh, Mpecyza, cTp. 58. Buan n ognyke Cyaa buX: M.
Tpbuh, Mpecyga, 346, M. Camapuuja, Mpecypaa, cTp. 18, P. JbybuHau, Mpecyaa, cTp. 17.

6% Cypn BuX, M. CTynap, Mpecypa, 298-299.

894 Cyp BuX ce y Tom cMucny nossao Ha ognyky Khan protiv Ujedinjenog Kraljevstva, Bugu: Cya
BbuX, M. Tpéuh, Mpecyaa, 346.
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y KPWMBMYHOM mocTynky,®®

a npaswnaH MpUCTyn OBOM Npo6/ieMy HeLaBHO je
MocTaB/beH Of CTpaHe cyauje 3ynaHuvha: "Y afBep3vja/lHOM MOCTYMNKY Kakas je
npeasvhieH KOHBeHUMjOM, O0BO nofpasymeBa fa je Y KPUBMYHOM MOCTYMNKY
LIeNIOKyMaH [OKa3HW TepeT Ha TYyXwuoLy, Te 4a OH CHOCY pU3WK Of, HefoKasmBara (in
dubio pro reo) cBakor efnieMeHTa KpUBMYHOI fenia. AKO TYXXU/al, He LOKaXe CBaku
eNleMeHT KPUBMYHOT Jena, He MoXe ce AoHeTn ocyhyjyha npecyaa.”®® To je y cknagy
ca ognykama ECJ/bIT y KojuMa je HarnawleHo fa "yunaH 6 nogpasymesa ga cyhewe He
CMe MNOYeTW Ca yHanpes CTBOPEHOM MPETMOCTaBKOM [a je ONTYXXEHW W3BPLUNO
KPMBWYHO JEN0 W [a 6UN0 Kaksa CyMiwa Tpeba da We Y KOpUCT onTyxkeHor.”®’
Crora cy Tymauersa Cyga brX no kKojuma je cepxa "thopmMasiHOr nprMarba Ha 3Hare
yTBpheHe YnHeHULe y TOMe [a ce TepeT [oKasvBarba Y OCropaBakwy Te UMHeHULe
npeHece ca onTyX6e Ha oa6paHy”®® AnpeKTHO CynpoTHa OBMM NocTaBKaMma W YnaHy

6 EBponcke KoHBeHUWje.

5.5. KpnTuKa thopMasiHor NpumMaka Ha 3Hatbe Beh npecyheHuX YnkbeHnLa

MpaBuna noctynka u u3Bohewa fokasa MKT-a HakHagHO cy "npoliupeHa’
npasuiom 94 b, NpumapHo y Uu/by Aa ce NocTynuu ybpsajy v yuymHe eUKacHMjUM
cnpevaBakbeM MOHOB/bEHOr YTBphMBatba WCTUX UMbEHULA Y  PasInuUTUM
npefeMTnma, MpPOTUB Pas3IMUUTUX OKPUB/bEHMX. Y TOYETKY je OBO MpaBwso
NpMMerHbNBaHO 40CTa "ONpPe3Ho” U npuxeataHe Cy camo OHe npecyheHe YnkbeHule y
nornegy uvjer npuxeararba Cy CTpaHKe Y KOHKPETHOM MOCTYMKY carnacHe, anm ca

rnopacTom 6poja npeamMeTa 1 "Npecujom” Aa Ce OHU 3aBpLUe Y oapefjeHOM POKY, OBO

%% O npetnocTaBkama onLMpHWje Ha cTpaHu: 148-155. Y npeamety Canabuaky (Salabiaku v. France,
App. No. 10519/83, judgment of 07.10.1998) Ha koju ce Cyg buX nosuBao (Bugn: XK. Mejakuh,
Mpecypa), je Yak n3pnuunTo UCcTakHyTO Aa "KOHBEHUM]ja 3axTeBa 0f ApXKaBa Aa CTaBe MPETMNoCTaBKe y
pasyMHe OKBUpe, KOju y3umajy y 063Mp BaXXHOCT OHOra LWTa je Y nuTamy...” Kako ce y KOHKpeTHOM
CNy4ajy pagmnio 0 LapUHCKOM MPeKpLUajy 3a Koju je npeaBmieHa HoBYaHa KasHa "BaXXHOCT OHOra LITO
je y nuTamy" CBakako Ce He MOXXE MOWCTMBETUTK ca CyferbrMa 3a paTHe 3/104MHE KOja MogpasymMeBajy
MOryhHOCT U3puLarba AyroroanbnX 3aTBOPCKUX KasHW.

% Severt v. Germany, App. No. 29881/07, Judgment of 19.07.2012., Dissenting opinion of Judge
Zupantié.

697 Barbera, Messegue and Jabardo v. Spain, App. No. 10588/83, 10589/83, 10590/83, Judgment of
06.12.1988.

6% Cypn BuX: Pelwuetbe y npeameTy npotus Momuunna Manauha, 6p. X-KR-05/58 og, 5.2.2007;
Pelwlene y npeameTy npoTtus Kpee Slyunha, 6p. X-KR-06/298 og 27.3.2007, M. Tp6uh, Mpecyaa,
CTp 346.
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NpaBuI0 [0XKB/baBa CBOjEBPCHY ”|<yn|vu/|Hau,vljy”.699 To je yjedHO A0BeNo M Ao

nnéepanunzaumje KpuTepujyma MpuxXBaT/bMBOCTA MPECYHeHUX YnkbeHuua, Ymju ce
Haj3Ha4ajHMju ¥ HajnpobnemaTMyHMjM "gomMallaj” ornepgao y moryhHocTn pga ce
(hopmMa/IHO MpyvMe Ha 3Hawe W rpecyfeHe UMmbeHUUE KOje jefHa Of CTpaHaka
ocrnopasa.

OBaKBO TyMauere Ce TEOPMjCKN MOXKe NpaBhaTV YMHEHWULLOM Aa je Y UHTepecy
06e CTpaHe 1 He [0BOAN Y NUTake "jeflHAKOCT opyXKja” jep ce Npumernyje 6e3 063npa
Ha TO KOja je cTpaHa NnpeasioXmnna KOHCTaToBake YnkbeHnLa, anm NpakTUMYHO OHO nae
Ha LWTeTy ofbpaHe. Pa3for 3a TO HWje camo y TOMe LUTO je TY)XXWNALWTBO Y 3HATHOj
"npegHOCT” y OfHOCY Ha ofbpaHy no 6pojy nogHeTux 3axTeBa, Beh npe cgera y
UMEHMUM fa ce TMMe (PaKTUYKWM Monasn of npetnoctaBke Kpusuue. OCHOBHU
npo6siemM 0BakBOI Tymayewa, Kora cy u cygunje TpubyHana ounrnefHo 6une cBecHe
HacTojehmn fa y MHOrMMm cnydajeBMMa "Hafy 06pasnoxere”, jecte npebaumBarbe
TepeTa oKa3vBarba Ha 046paHy.

MpebauuBarbe TepeTa [AoOKas3vBatba MpPaBAaHO je TUMe [a Cy Te uUmkweHuue Beh
Oune npegMeT NocebHOr AoKasvBara Of CTpaHe TYXMoua, Camo Yy HEKOM ApYrom
noctynky. ™ Y Tom Apyrom nocTyrnKy CTpaHKe Cy Ce pa3NKoBase 1 MUTabe je Aa n
Cy umMane wuHTepec M MOryhHoOCT fAa equKacHO OcropaBajy faTe uUutbeHULE.
N3Howere of6paHe je BPEMEHCKM OrpaHMYeHo, Te ce o4bpaHa y TOM nepuogy mopa
(hOKycMpaTu Ha yTBphMBare APYruX, 3a by 3HauajHUjuX ummweHnua.”™ W nog
MPeTNOCTaBKOM fJa Cy CBeAOLM Ha OCHOBY YMjUX MCKa3a Cy Te YnkbeHuue yTBpheHe

YHaKpCHO MCMWTaHW, YnkbeHULa je fa he ABa pasnnumTa OKPUB/bEHA HA Pas3/IMuNTK

% majyhn y Bugly Ayroroguiube Tpajare cyhera, ekcrieptcka rpyna YH-a je y cBom usseLLTajy 13
1999 npenopyuwnna Yewwhe Kopuwhere anTepHaTUBHUX HaUYMHa JOKa3MBarba M TO MUCAHUX UCKa3a
CBeJ0Ka 1 KOHCTaToBaka NpecyheHnx unweHmnua no npaesmny 94 b. Report of the Expert Group to
Conduct a Review of the Effective Operation and Functioning of the ICTY and the ICTR, 22 November
1999, UN Doc. A/54/634. O Tome: M. Langer /2006/: " The Rise of Managerial Judging in
International Criminal Law"American Journal of Comparative Law, Vol. 53., 835-909.

70 M. KpajuwHuk, ogiyka og 28.02.2003.

! Mpumepa pagy, M. Bacurbeuh ce 3a MHUMAEHT Y TMOHNPCKOj yuLy 6paHmno anubujem, aa Huje
npUCyCcTBOBAO CMOPHOM Jorahajy, a kacHuje je 1 0cnobofeH No TOj TaUKM ONTYXKHULE. JACHO je fakne,
[ia ce erosa ofbpaHa Huje 036ULHO 6aBuna KpeanbnnMTETOM 1M BEPOLOCTOjHOLLAY 1CKa3a CBeLoKa
KOju Cy CBeoUMM y Be3n ca 0BMM forahajem, a TpmbyHan je Tako yTBpheHe YntbeHULE KacHKje
npey3numMao y MHOTUM npegMeTuma.
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HauMH BOAWUTU YHaKPCHO MCMUTUBaHE, (POKycupajyhn ce Ha CTBapu Koje Cy UM
BaXKHMje, @ HEPETKO Ce fjellaBa 1 Aa npebaLlyjy OArOBOPHOCT Ha Apyra nuua. %

MoryhHOCT OKpUB/bEHMX [a NpubaBe MNPOTMBAOKa3e ce Takohe pasnukyje,
nocebHO Kaga ce y3Mme y 063Up pasnnka mamely OOMUYHMX BOjHMKA W HajBULLINX
[PXXaBHUX 1 BOJHUX 3BaHWYHKMKA. Tako Cy NpyvMepa pagu MHOre YnkbeHuue yTepheHe
y noctynky Taguh npeysumaHe cy Yy 6yayhum noctynumMma MpoTMB BUCOKMX
(hYHUKNOHepa, Mako je ONTY)XXeHW Y TOM MOCTYrNKy 610 BnacHUK kaguha n obmyaH
BOjHWMK, KOMe HUTWK je BUNI0 Yy MHTepecy Aa ocropasa LMpW APYLUTBEHO-NOAUTUYKM
KOHTEKCT CyK0b6a, HATK je 610 y MoryhHocT/ fa npubaBu CBe pefieBaHTHe [0Kase
KOje Cy KaCHWju ONTY>KEHWN MMa/N Ha pacnonaramy.

YNpKoC CBMM OBMM HacTojartbUMa fa ce npebalmsare TepeTta [oKa3vBakba HEKaKo
onpasja, y npakcu je 6uio npusHaka fa ce paaum 0 MHXEPEHTHOM MNpob6siemMy OBOr
MHCTUTYTa. Kako je cyfmja XapxoB HaBeo "ca rneguwita KPUBUYHOI MPOLECHOT
nMpaBa OBO Ce KOCW Ca MpPeTnoCcTaBKOM HEBWHOCTU jep Ce TepeT [OKa3uBarba
npebalyje Ha ONTYXEHOr U TO je OHO LUTO MNpeAcTaB/ba Kpajhthe KOHTOBEP3aH W
HajOCeT/bUBMjU aCMeKT GOpPMasHOT MPUMarba Ha 3Harbe”. *

OBVMM WHCTUTYTOM [OBOAM Ce Yy MWTawe W MpaBO OKPUB/LEHOr Aa MChuTa
cBefloke, 3arapaHTmeaHo un. 21 (4) (e) Craryta MKT-a n un. 6 EKJ/bI1. Mako cy
CBefOLM Ha OCHOBY UMjUX WCKaza Cy W YTBREHe OAHOCHE YMHbeHMLEe MOXAa W
WCNUTaHW Y paHWjuM MOCTYNUMMa, YHaKpCHa WCMNUTUBawa Cy Ce OfHOcuna Ha
NMUTawa Koja cy buna of 3Hayaja 3a Te MOCTYMKe W fvua KojumMa ce Taja Cyawno.
KoHTpa - aprymeHT Ha OBY KpUTKKY je Taj fa ofbpaHa Mma MoryhHocT fa nosose
CBefJOKEe Ha OCHOBY 4MjuX MCKasa Cy YTBpheHe fJaTe UMHeHULE, an 0BO Y MpaKcu
Hajuewhe 1 ocTaje camo Yy AOoMeHy "MoryhHocTn” mmajyhu y Buay MocTaB/beHa
BPEMEHCKa OrpaHmnyerba 3a "npeseHTUBare cnyyaja”’ 1 n3Boherwe gokasa. Bpeme koje
ofbpaHa MMa Ha pacronarawy je OorpaHuM4yeHo M Hajuewhe jeflHaKO BPEMeEHY Koje

TY)KMUNALLTBO MMa 3a U3HOLLEHE Cyyaja.

%2 Mpumepa pagy, y NOCTynKy BoheHOM MPOTUB ANEKCOBCKOr 1 DypyHLMje, 0A6paHa ONTY)KeHUX
MaxoMm ce CBoAuNa Ha npebaluBarbe 04roBOPHOCTY Ha M. /bybrurha 1 jeAMHNLY KOjoM je
KOMaHZ0Bao, a/n je ynpkoc Tome Behe ()opmManHO MPUMMIIO Ha 3HaHE UMHbeHULE YTBPHEHEe y TOM
npegmery. M. Jbybuunh, ognyka og 23.01.2003.

703 Cynunja Xapxot, V3asojeHo Mulbere y npeameTy [. Munowesuh, ognyka og 10.07.2007., nap. 8.
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KoHcTaToBame UMHEHULA je Y UHTEpecy TY)XuialwTsBa Koje Tume "LUTegu Ha
BPEMEHY" 3a MPe3eHTOBaHe CBOjMX [0Ka3a, Oyayhu f[a 0Be uMkbeHuule He mopa ja
AOKa3syje, ann Hamehe pABOCTPyKO Behu TepeT opbpaHu. OHa Hajnpe, ga 6w
OAroBopu/ia Ha 3axTeB Ty)uoua [a Ce KOHCTaTyjy npecyheHe uureHuue, mopa
[eTa/bHO fja "NpoCcTyAmnpa” NOCTYNKe y KOjuma Cy 0Be YnHeHMLEe YTBPhBaHe Kako 6u
YCTaHOBW/IA HA OCHOBY KOjUX [0Ka3a cy yTBpheHe, fa /i UX je OKPVB/bEHW HA TOM
paHujem cyhery YonLiTe ocrnopasao, fa M My je 610 y MHTepecy [a UX 0Cropasa,
Aaa nn je yonwrte 6mo y moryhHOCTM Aa ux eMkacHO ocropaBa, MOCEBHO ako ce
pagnio 0 HUXKE paHrMpaHoOM BOjJHWUKY KOjU HUje 610 y MOryhHOCTM [a NPUKynu cee
pefeBaHTHe foKase 1 cN. HakoH Tora, y orpaHM4yeHOM BPEMEHCKOM WHTEPBaY KOju
JOj je ocTaB/beH 3a "NMpe3eHTOBaHE Cryyaja” ogbpaHa He camo Aa Tpeba Aa ocropasa
[I0Ka3e Koje je TY>KMNawTBO M3BeNno Ha cyhewy, Beh Tpeba Aaa ocnopaea U CBe OHE
UMHbEHMLIE KOje CY Mpey3eTe U3 Apyrux npeiMera, Kao v fa n3Befe CBoje LoKase.

Y Be3u ca TumM, Hamehe ce M nNpob6nem "HefOCTYMHOCTWU' cBefoKa. AKO ce
YMHeHMLA 3aCHMBA Ha UCKa3y CBeAOKAa KOju je y MehyBpeMeHy yMpo, NuTawe je Ha
KOju HauvH opgbpaHa mMma MOryhHOCT fa YHakpCHO uCnuTa TakBOr CBefoKa U
ocrnopasa O4HOCHY umkbeHuuy? OBaj Mpob/ieM je peLlaBaH Mo3vBaHbeM Ha Mpasuio
92 quarter Mo KOMe Ce nucaHe W3jaBe WM TPaHCKPUNTWU CBeJOKa Koju je 'y
MehyBpeMeHy yMpo, He MOXe My ce Yhu y Tpar uam He MOXe [fa CcBefouu 360r
TENIeCHOI WAW [YLIEBHOI CTawa MOry Cce MpuxXBaTUTU ako NpeTpecHO Behe, Ha
OCHOBY OKOJIHOCTM Yy KOjuMa je u3jaBa fdaTa W 3abeneXeHa 3ak/byuu fa je TO
CBefoYere noysaaHo. pu Tom je 6uno 1 npumepa fa ce npecyheHom YMHEHNULLOM
KOja je camO KOHCTaToBaHa Yy ApyromMm npeameTy, cmaTpa M YnkbeHuUa yTepheHa Ha

ocHOBY npasuna 92 quarter.’®

"y noctynky npoTus Ctanuwvha 1 CumaTtusuha TyXXunal, je 3axTeBao Ja ce npuxsate ogpehieHe
UnkbEHULIE 13 Npecyae NpoTne MunaHa MapTuha. Mpobnem je 610 jep Cy Te UntbeHuLe yTBphHEHe Ha
OCHOBY U1CKa3a Koje je ao MunaH babuh npe camoybuctsa y NPUTBOPCKOj jeAUHULN, U TO HA OCHOBY
npasuna 92 quarter. [jakne oBaj CBEAOK HUje YHAKPCHO MCMMTaH Yak HU Y NOCTYNKY NpoTue MunaHa
MapTuha, nako ce npecyfa 3acH1Ba 1 Ha YnkbeHMLiaMa YTBpheHUM Ha OCHOBY HErOBOT MCKa3a. Ha
npurosope CtaHnwmheBe oabpaHe 4a 0Be YMHEHNLE He Tpeba NPUXBaTUTK Ha OCHOBY npasuna 94 b
jep He noctoju MmoryhHOCT fja X obpaHa ocnopasa, NpeTpecHo Behe je oaroBopuno fa je "sehe y
npegMeTy MapTuh 3aK/byunno ga uckasz MunaHa babuha nma 40BO/bHY [OKa3HY BPEAHOCT U 663
00631pa Ha TO LUTO YHaKPCHO UCMUTUBaLE HMje AO0BPLLIEHO, Y BE/IMKO] MEpW Ce OCNIOHU/IO Ha Taj UCKa3 Y
cBOjoj npecyamn. Ctora Behe KOHCTaTyje fa HemMa H1jeAHOr pa3fora Aa YMkbeHuLe yTBpheHe Ha OCHOBY
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W ppyrv aprymeHTV y npusior npumeHe OBOT Npasusia Takohe ce Mory LOBECTU Y
nuTawe. HenoTpebHO je 3a4p)kaBaTu Ce Ha TBPAHama KOje 0Baj MHCTUTYT Tymaue
NHTEpecuMa OKPUB/LEHOT U HErOBMM "MPaBOM Ha Cyhewe y pasyMHOM POKy”,
oyayhm pga ©6uM "MHTEpecH OKPWB/bEHOr” HanaraiM f[a je OH carfacaH ca
KOHCTaTOBatbeM YTBPHeHMX YMHEeHNLA, a He fa ce cyhere "ckpahyje” Tako LUTO ce
nosia3n Of YMHEHNYHUX NPETMNOCTaBKN Ha HeroBy LITETY. VIHTepecu owTeheHnx un
XpTaBa [a ce "He 13naxy NoHOBO TpaymMama CBefouera”’ HUCy 3alTuheHun, byayhu
[ia OKPVB/bEHM MMa MpaBO fa OCnopasa O0Be YMHEHMWLE, Ma YBEK MOXe 3axTeBaTu
NCMUTNBaHE OHMX CBELOKa Ha OCHOBY YMjUX MCKasa Cy OHe yTBpheHe. HajaHauajHuju
"apryMeHT” KOju ce CBOAM Ha MHTepece e(pMKaCHOCTM MOCTYMNKa Takohe ce JOBOAN Y
nuTare MoryhHowhy OKpuB/bEHOr [ja OCropaBa 0Be YmkbeHuLe. AKO je CBpXa 0BOr
MHCTUTYTa €KOHOMWYHOCT M Op3MHa MOCTYMKa, OCropaBake OBUX UYMHEHMLA He
[OMNPUHOCK TakBUM Ln/beBMMa Beh camo npebalyje TepeT fOKas3uBakba Ha 0f46paHy.
Mof NMpeTnocTaBKOM fa ce ofbpaHa O4J/lydn Aa Ocropasa YnkbeHuUe Koje je Behe
Ccamo KOHCTaTMBa/10, JOKa3HWM NOCTYrnakK ce no foruym cTeapy He ckpahyje - yMecTo
[a TY)KNUNaWTBO [0Kasyje 0Be YMtbeHuLEe U3BONHEeHEM [OKa3a Ha r1laBHOM NpeTpecy,
nofia3n ce Of NPEeTNOCTaBKe HWUXOBE TAYHOCTU Ma UX ofbpaHa ocropasa Takohe
13BONeEeM [0Kas3a Ha rn1aBHOM MpeTpecy. JacHo je fa ce Ty HuLWTa He gobuja Ha
nnaHy "euKacHOCTK".

YuHu ce pa je n cam TpubyHan BpeMeHOM MoCTao CBeCTaH OBe "MarbKaBOCTW”, na
Y KacHUjuM of1ykama npasusio 94 b Huje BuLLE NpaBLao pPas3fio3rMa eKOHOMUYHOCTHU
N 6p3nHe (LUTO je M 6O OCHOBHWM MOTMB 3a YBOhere 0BOr npasuna), Beh notpedama
"ycknahueamwa ogniyka” TpubyHana! Tako je MCTMUAHO Aa "nocTtynak (opmanHor
npuMara Ha 3Harbe MpUMapHoO MMa 3a UWb Aa rapaHTyje KOXEePeHTHOCT Mpakce u
ycknaheHocT ognyka TpubyHana, a MocpefHO, TeK Yy HEKUM CflyyajeBMMa ja

fonpuHece 1 y6p3arby noctynka”.’*

TOr MCKas3a He 6yay npuxeaheHe Ha ocHoBY npasuna 94 (b).” CTaHuwwuh n CumaTosuh, ofnyka of
16.12.2009., nap. 71.
%5 3. NMpauh, ognyka og 14.03.2006., nap. 14.
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3AK/bYYHAK

[loka3Ha nacveu3aumja cyfia n OACTyrnarwe Of Havena matepujaiHe UCTUHE Y
MPBW MNJaH CTaB/bajy NUTarwe TepeTa [OoKasuBawa, a MHOra u [0 cafa npakTU4HO
CNOopHa "4MkeHWYHa MuTawa’ Tpeba pasmarTpat y KOHTEKCTY OBOr 'Teperta’.
AHanm3a fomahe npakce Mokasyje Aa Be/MKW 6poj NpakTUYHUX npobnema u
HeyjeHA4YeHOCTN Yy OAJlyKama npousmnas M3 Hepas/IMKoBawa UYMHEHUYHOT W
npasHor. Mmajyhu y Buay MCKyCcTBa MapHWYHe npakce, 3a O4YeKMBaTU je [Ja OBO
nUTawe LoAATHO fobuje Ha 3Hayajy NpesackoM Ha pacrnpaBHWM MOZes MOCTynkKa Yy
KOMe je OCHOBHO MpaBu/Io fa Cy CTpaHKe Te Koje [0Ka3yjy CBOje UMbeHUYHE TBPLAHE,
a [la je cy[ Taj Koju Tymaum 1 NpuMekbyje 3aKOHCKe ofpeaoe.

Kako pa3nnmkoBaTy YNHEHUYHO U NPaBHO?

JeHN NPaKTUYHO NPUMEHUB "KpPUTEPUjyM” pasrpaHuYerba je cama HopMma, Tj.
CBe OHO LUTO je hOMe MPONUCaHo Y LWITO MoApasyMeBa HheHO TyMayere NpeacTaB/ba
npaBHY KaTeropuvjy, LOK Ce UYMHeHMLEe OrpaHvM4aBajy UCK/bYUYMBO Ha OHO LUTa ce
faecunno (unu ce fewasa) y CTBapHOCTU M YTBPRYjY ce nyTem AokKasa. 3 gocagalltbe
rMpakce je you/bMBO fa Ce HajBehe "MmoTellkohe” KOZ OBOI pasrpaHunyera Hasnase y
cnepehem:

a) Tymauere 3aKOHCKMX MNOjMOBA M TeHepa/iHMX Knaysyna Kao WTo je
"6e30031PHO NOHaLLake”, "HUCKe nobyae”, "TEWKO 3/10CTaB/bawe”, U cn. Pey je o
NMpaBHUM KaTeropujama uuje je Tymauere y HafnexHoctu cyga. Tyxunay Tpeba ga
[OKaXe LITa Ce 4ecusio y CTBapHOCTU (MprMepa pagu Aa je OKPUB/bEHM OLlaMapuo
owTeheHor), a Ha cyfy je Aasba NPOLEHa [a NN Ce OBO MOHallake MOXe cmatpaTu
"OPCKUM 1 6e3063MpHUM” MOHallaweM. AKO 61 ce npuxBaTUIO CYynpoTHO (aa ce
pagu 0 YNHEHNYHOM MUTaky) TO 6M 3axXTeBasio Of CyAa Aa CBaku NyT Kafa ce Hahe y
CYyMHU fa N ce oapefleHO MoHallake MOXe cMaTpaty "ApCKMM 1 6e3063MpHUM”
OL/ly4n Yy KOPUCT OKpWB/beHOr (NpuHUMN in dubio pro reo), a y ogpeheHUM
cuTyaumjama 6v Hanmarano 1 NMOHOBHO OTBapare /1aBHOr npetpeca 3060r NOrpeLHo
YTBPNEHOr YNHEHNYHOT CTakba, YNPKOC TOME LUTO je Ha HECYMHWB HaunH YTBPhHEHO

"LWUTa ce fecuno y CTBapHOCTU.
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6) YMuLwbaj v HexaT cy npasHe KaTeropuje (YOoCcTasiom Kao M ypaduyH/bUBOCT,
LUTO je HEeCropHO M Y TEOPUjU N Yy NpakcKu) AOK je Hamepa CybjeKTMBHA YMHEHULA,
4yemy y MpUIor oneT roBopu Hayeno in dubio pro reo. OBO Hayesio BaXn 1 y norneay
CYOJEKTUBHUX UMHEHMLA, Te aKo Cyf Mnpumepa pafu OcTaHe Yy CyMwM da /n je
Hamepa OKpWB/bEHOT 6wufia Aa Apory KOpWUCTWU 3a JIMYHY YNoTpeby wau 3a faby
npoAajy, LyXaH je fa OLNy4un Y HEroBy KOpUCT. 3a pas3vKy 0f Tora, OBO Hayeso je
HENPUXBaT/bMBO KOZ MPaBHMX KaTeropuja Kao LUTO je NpoLeHa CTerneHa KpusuLe, jep
OV HeroBa npuMeHa Yy MOTMNYHOCTU eUMUHUCAIA MO3HATW  KPUBUYHOMPABHM
npo6/ieM pasrpaHnyersa eBeHTYalHOr yMuL/baja U CBECHOr HexaTa, 6yayhmn aa 6u
Hanarana fa Ce CBW TpaHWYHM CllyyajeBM MNOABOLE NOA OOMMK MOBO/bHUjN 33
OKPUB/bEHOT .

Y K0joj Mep# je cyf Be3aH TY>KMOUYeBOM ONTY>KHULOM?

Pa3fimkoBarbe YMHEHNYHOT U NMPABHOT Of BE/MKOT je 3Havaja U Kog, NpakTU4HO
[0CTa CMOPHOI MuTawa WAEHTUTETa ONTYXXOe W npecyae, rae je jefuHa 3aKOHCKa
"MHCTPYKUMja" fa npaBHa oueHa Aena He Be3dyje cyd. Iog npaBHOM "OUEHOM” He
Tpeba cxBaTaTu camo MpaBHY KBanMuKauunjy HaBefeHy of CTpaHe Ty)Kuoua, Beh ce
cyay, No cTapom npuHUMny lura novit curia y "HafeXXHOCT” CTaB/bajy CBa NnpaBHa
MUTawka Kao LWTO Cy 06/MK KpuBuue, 061mum caydecHMWTBa (M3BPLUMIALLTBO,
CaM3BpLUMNALLTBO, MOACTPEKaBate, MomMarawe WUTA.) W CTereH u3BpLlera gena
(cBpLueHo geno-nokywwaj). Cyq je gakne Be3aH YMHEHUYHMM HABOAMMA OMTY>KHULIE,
an He ¥ "NMpaBHOM MNPOLEHOM” y MOrnefy Tora rnof Koje HOpMe Ce MOABOAe Tu
UNHEHNYHMN HABOAM.

Y nornegy "YnkbeHUYHe Be3aHOCTU”, npenasak Ha pacrnpaBHW MOLEN 3axTeBa
NPUMEHY KpuUTepujymMa CTpore Be3aHOCTM Cyfa OMTY)XXHULOM. Y TOM CMUCHY,
[l03B0/bEHA OACTYyNawa 0f ONTY)XHuue Tpebaso 6M nocmarpaT¥ UCK/bYYUBO Y
KOHTEKCTY Mpasa Ha ofbpaHy, LWITO OM, CYNpOTHO [0CafallHhOj Mpakcu Hanaraio
cnegeha npasuna:

- Cy4 He MOXe MUMO ONTY)XHWUEe YTBPHMBATM UMHEHMLE KOje Y WUCTOj HUcy
HaBefeHe, a Koje 1Ay Ha LUTETY OKPUB/LEHOT, YaK MaKo 6u ce TUMe OCTas1o Y OKBUPY

ncte KBaMmkaymje gena (HNp. ga Huje ogyseto 100.000 seh 150.000 guHapa) jep
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OBE YMHEHNLE MAaKO HUCY Of 3Hauaja 3a TeXWHY fena, Mory 6utu of ytuuaja Kop
0fMepaBarba KasHe.
- N3MeHe Yy YMHeHUYHOM Onucy fena u 6e3 HYXXHUX M3MeHa Yy Morfegy TeXuHe
nocneauue HMCy A03BO/bEHe (HMpP. [a Y3pOK caobpahajHe He3rofe Huje KpLlexe
jenHor GnaHKeTHOr Mponuca, Kako je HaBefeHO Y ONTYXXHuuW, Beh apyror
GnaHKeTHOr Mponuca Kako je yTBpfheHO Ha rnaBHOM MpeTpecy), jep oBa moryhHocTt
[0BOAM Y NUTaHE NPaBo OKPUB/LEHOT Ha 0f46paHy (Mopa 3HaTW LWTa My Ce CTaB/ba Ha
TepeT Aa 61 morao fa ce 6paHn)

Of "npeanoXeHor” YheHNYHOT CTakba (HaBeeHOM Y OMTY)KHOM aKTy), MOXe
ce OACTYNUTK jeanHo y cregehmnm cnyyvajeBmma:
- Y cMmUCy HefoKa3vBatba HeKe Of UMHeHWLa, LTO pesyntmpa "6naxum”
YMHEHNYHUM OMUCOM Y MPECYAM Of, OHOI HaBeAEeHOr Y ONTYXXHULY (LA OKPUB/HEHW
HMje NpnM6aBno NMOBUHCKY KopucT Yy n3Hocy og 100.000 seh 50.000 gnHapa)
- Y cmucny gofaTHoOr yTBphMBarba 0f, CTpaHe CyAa HeKMX YMHeHUUa Koje Hucy
HaBefeHe y ONTYXXOM a KOje je OKPMB/LEHW MCTaKao Yy MOCTYNKY (aa je yéucTey
MPeTX0AMO NMPOTMBNPaBaH Hanag of cTpaHe owTeheHor, Aa je OKPUB/bEHU OMO Yy
CTarby jake pasfpaXeHOCTU M3a3BaHe Hamnagom U T. Cf1.)
- Y cmucny gpyradujer yTBphuBara UMeHWLA HaBefeHUX Y OMTY)XXHWULM Mof
YCNOBOM fa ce oabpaHa Ha WX No3vBana (fa Hamepa OKPMB/LEHOI HMje 6una ga
npogaje Beh ga IMYHO KOPWUCTWU OMOjHY ApOry, W T. CM), WK [a je CyA, YBUAOM Yy
cnmuce NMOCymmao” Yy HUXOBO MNOCTOjakbe, Na WX je Yy uuby "CBecTpaHor
pacnpae/barba NpeamMeTa” yTBphrBa0o 1 MUMO CTpaHauke MHULMjaTBe Y TOM NnpasLy.

MpaBWno cTpore Be3aHOCTU Cyfa ONTYXX60M, jeJMHO NPUXBAT/bMBO Ca acrnekra
pacnpaBHOr Mofena, ca gpyre ctpaHe Hamehe npobaem ” y cuTyaumjy Kada Tyxxunay,
onTY>X60M He 06yxBaTW CBa AieNa Koja ynase y cactas NpOLYXXeHOI KPUBUYHOT Aena,
UM "ymawn”' TEXWMHY nocneguue (npumepa pagu, Hasefe [a je OKPUB/bEHU
KPUTUYHOM NpuaMkKom npubasno 50 ymecto 80 rpama MapuxyaHe). MuTame je
Hamme, MOXe /I Ce KacHWje NOKPEHYTUN MOCTYrMaK 3a HaKHafHO OTKPUBEHO JeNo Koje
ynasu y cactaB MNPOLYXeHOr KPVBWUYHOT [efla WAM PeLumO HaHaLHO OTKPUBEHY
KONIMYMHY OMojHe Apore nprbas/beHe UCTOM MPUIMKOM? Ipakca Ha OBO MUTawe fAaje

noTBpAaH OArOBOpP, LUTO KOA MPOAY>KEHOr KPVMBUYHOP Aena Mma ynopuwite u y
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ofpenbama K3-a (un. 61 cT. 6). O6pasnoxere ce Hanasn y YMkbeHUUM Aa npumeHa
Hayena ne bis in idem He cripeyaBa BOferwe 0BaKBMX MOCTyMaka, 6yayhun ga ce He
pagn 0 WAEHTUTETY Aena, an TO He 3Ha4M [Ja OKPUB/LEHW HWje "NMOHOBO YrpoXKeH”
360r ucTe cTBapu, a ycnef nponycra Apyre cTpaHe Tj. TyXuoua fa epukacHO
CMpoBefe UCTpary v afleKBaTHO CacTaBy OMTY)KHULLY.

Y TakBMM cuTyauujama je, ca acnekra npasa Ha 04bpaHy v NpaBuyHO Cyhere,
npuMepeHa nprvMeHa KpuTepujyma HepacKuauee MOBe3aHOCTW fena" Koja ce
npumMekbyje y npakcu EBponckor cyga npasge. OBaj KpuTepujym nogpasymesa fa
idem, OAHOCHO MAEHTUTET [efia MOCTOjM aKo YMHEHULIE Y MOT/IeAY KOjuX ce MpoTuB
OKPUB/bEHOT BOAM MOCTYMaK MpefCcTas/bajy HepacKnanBO jeIMHCTBO Ca YMHbeHMLama
y nornegdy Kojux je nocTyrnak npaBHOCHaXHO OKOHYaH. [prmeHa 0BOr KpuUTepujyma
6u cnpeunna moryhHocT 3noynotpeba Tako LUTO ce HeMOryhHOCT MoKpeTawa U
BOfera MoCTynkKa 3a jefHo Aeno (36or 3acTapenocTu, amHecTuje u cn.) "3aobunasn”
[04aBatbeM WM OAy3MMare Heke HOBE uukbeHuue. VICTO Tako, KpuTepujym
"HepacKuamBe MoBe3aHOCTM” fena omoryhaea M afleKBaTHWMje peluaBare Mnpodnema
flenoBara Hadvena ne bisin idemy pasnMunMTuUm NocTynuuma Koju ce Bofe Nno UCTOj
CTBapw, npe cBera NpekpLUajHOM 1 KPUBUYHOM MOCTYMKY.

LLiTa je Ty>Kunau ay>kaH a goka>ke?

OCHOBHO MpaBK/IO je [a je TY)KMNAWTBO AY)XXKHO Aa AOKaXKe CBe YMHEHMLE Ha
Koje ce no3uBa y ONTY)XHOM aKTy, CBe e/leMeHTe KPUBUYHOT Aena Koje ONTY)KEHOM
CTaB/ba Ha TepeT, Ka0 W CBe OKOMHOCTM Of YyTuuaja 3a OfMepaBarbe CaHKLMuje.
Mpobnem HacTaje y MOrneay YnkbeHMLa M OKOMIHOCTM Koje uay y npunor ofépaHu-
HY>KHa 0fj6paHa, HeypauyH/bUBOCT, 6K 1 CN. Haveno UCTUHe je 3aXTeBa/1o 04 Cyaa
[a YTBPAM OBE YMHEHMLE YM NOCYMHba Y HMXOBO MOCTOjarbe, 3a pas/inKy 0f YucTor
afiBep3vijasiHOr MOJena y KOMe ce OHe YTBPhYjy TeK ako ce ofbpaHa Ha HuMX Mo30Be.
Y Be3n ca TM Hamehy ce cnegehu npobnemu.

Mo>Ke /1 Ccyf [OKa3HO MHTEPBEHUCATM y CMTyaumnju Kajga Ty>KWUNawTsBo He
[0Kasyje unu Ha HeafileKBaTaH HauWH [oKa3syje HeKY Of/Ty4HY YMHeHULY?

HeraTvBaH OAroBOp je jefuHW MPUXBAT/bMB OArOBOP Ca acrekra pacrpaBHOT
MoZena, WHTepeca OKPWB/LEHOr M NpaBa Ha MpaBuMyHO cyhewe. lpumepa paau,

TYXWUNal, MOXe MOKPEHYTU MNOCTynak MPOTUB OKPUB/LEHOT 3a  3/10YNoTpedy
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cny)XbeHor nosnoxaja, a fa YornwTe He HaBefe Kao PefieBaHTHY YMHeHWLY fAa ce
pagno o "Cny>X6eHoM NnLy” HATK NOHYAM AoKase y Npunor Te YnkeHude. Cya Huje
oBnawheH fJa wucnpas/ba rpewke TyXWnalwTsa, Koje camMo Tpeba fga CHOCK
OroBOPHOCT 3a NOC/eAuLe CBOjUX NpomnycTa.

Mo>Ke N1 cyf [0Ka3HO MHTepBeHMCaTW Yy CUTyauuju Kada Ce OKPUB/LEHW He
no3uBa WN Ha HeaZleKBaTaH HauMH JoKa3syje HeKY YMHEeHULY Koja My uae y npunor?
[a nn je ogbpaHa Ay>kHa fa ce No30Be Ha YMHEHMLIE U OKOMHOCTW Koje joj uay y
MPWNOr, UK X Cyf4 MO>Ke YTBPAMBATY 1 NO CONCTBEHO] MHULMjATUBN?

Mpobnem HacTaje y cuTyaumju Kafa ce ogbpaHa Ha OBe YMHEHULE He MO30Be, a
CY[ YBULOM Y Crice npeaMeTa Nocymmba Y hUX0BO NOCTojake. ako cya Hema BuLle
MPOKNaMaToOpHY AYXXHOCT yTBphuBara MaTepujasiHe UCTUHE, UHTEPeCU efleMeHTapHe
nMpaBMYHOCTM OM Hanarainm fa y HaBefeHUM CryyajeBuma "n3ahe” w3 ynore
HenpUcTpacHor apbmutpa u HanoXuW YTBpHMBaHKE M OHUX YMHEHWMLA Ha Koje ce
of6bpaHa HuWje no3Basla a Koje 6u joj morne uhu y Npunor uavM nak ga Hapeau
n3Boherwe oapeheHnMx [oKasa Koju 6v noTKpenunum Tesy oabpaHe, 6yayhm pa je
CyAmja Taj Koju CBOjMM MOTMMCOM rapaHTyje 3a UcrpaBHOCT npecyae. bes 063upa ga
NN Ce MOCTyMNaK KOHLMMNMPa Kao CTPaHauko HagMmeTare WA TeXHa 3a UCTUHOM,
KPMBUYHK MOCTYNaK ce yBEK BOAW Y jaBHOM WMHTepecy, a Taj jaBHWU UHTepec 61o 6u
[0BefleH Y nuTarbe Kaga 6v OKPUB/bEHN OUIM K&XKHaBaHW UK CTPOXKMje KadKHaBaHW
ycnes HeMoryhHoOCTU Ja afieKBaTHO M3Hecy CBOjy of6paHy. CynpoTHO NOCTyrnawe
[0BeN0 61 y NuTawe OCHOBHW L/b KPUBMYHOT MOCTYNKa- fa npasu Kpueuu Gyay
KaKHEHN a HeBMHM 3aliTUheHW of HeonpasBAaHUX ocyfa. Y TOM CMUCNY Cyf 6u y
M3Yy3eTHUM CNy4vajeBUMa Cy[ MOpPao M UMHEHWYHO WM [0KA3HO WHTEPBEHWUCATU Yy
CUTyaumju Kaga nocymea fia noctoje ogpeheHe YnbeHuLe y npunor ogbpaHe Ha Koje
Ce OHa YOnLUTe He No3mBa UK KX Nak foLle [OKasHO NOTKpensbyje. OCHOB 3a OBaKBe
"HTepBeHLMje” MoXe Hahu y oapenow YnaHa 15 ctaB 4 3KIM/2011 koju onpaspasa
[0Ka3HO YNnnuTamwe Ccyfa y Un/by "CBeCTpaHOr pacnpas/bakba npegmera’.

[a nn ce Ko uukbeHuua Koje uiy Yy Npuior OKPUB/LEHOM (anmbu, Hy>KHa
ofbpaHa, HeypauyH/bMBOCT, Kopulhere Apore 3a CONCTBeHy ynoTpeby, a He 3a
"npenpofajy”’ w cn.) TepeT [AoKa3uBara npebalyje Ha oadpaHy?
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OCHOBHM MoCTynaT "nMpaBUYHON MOCTYNKAa" KOjU MPOoM3nnasn U3 rnpeTnocTaBke
HEBMHOCTM N KOjU 61U "MpakTnyapu” yBek Tpebano Aa MMajy Ha yMy je fa ce TepeT
[OKasnBawa HUKaja, HU Yy Nornedy jefHe UYMmbeHUUEe, He MOXe npedauntn Ha
0[6paHy. Y nuTepaTypu ce YecTo roBopu ga ogbpaHa Hema "Ay>KHOCT” ann 3aTo UMa
"MHTepec” fa [OKaXe HeKe YNHEHNLIE KOje joj Uy Y NPpWor, Kao LWTo YOCTa/ioM U 'y
MapHWYHOM MOCTYMKY TY)XeHa CTpaHa HVKaja HeMa [Y>KHOCT fa 6uno wra fokasyje
a/In je aKTUBHO JpXKawe M [0Ka3vBamwe YMHeHULA Koje joj uay y npuor y HeHom
nHTepecy. MehyTum, oBae Tpeba Mmatn Ha yMy BUTHY pasfinky namehy napHUYHOr 1
KPMBUYHOT MOCTYrKa Yy KOMEe je OCHOBHM MOCTynart rnpeTnocTaBka HEBMHOCTUW. [JOK y
MapHWYHOM TMOCTYMKY CBaka CTpaHa Tpeba fga "ybean” cyd ca UCTUM CTENeHOM
yBepewa y UMkbeHuLe Koje joj uay Yy npwuior, y KpMBMYHOM MOCTYMKY je camo
TY)XWNaL, Taj KOju je Ay>KaH Aa CBOjuM [0Ka3nma CTBOPY M3BECHOCT KO cyaa.

CxofHO TOMe, KO peLuaBawa npobnema foKasuBarba UMHEeHWLA Koje ugy y
npunor ogépaHn, OAroBop Tpeba TPaXXUTM Y KOHTEKCTY npasuna in dubio pro reo un
CTBapawy "Cymme” Kof cyfa. [loK je TYXXUIalWTBO YAHEHULIE KOje MY UAY Y Npuior
AY)XXKHO [a [OKaxe ca WM3BecHowhy, [0BO/bHO je Aa ofbpaHa M3BONHeHweM [oKasa
CTBOPM CYMHbY Y MOCTOjakbe HEKOr Of, OCHOBA 3a UCK/by4erse MPOTUBMPABHOCTN UK
KpUBULIE NN HEKe [pyre YMtbeHuLe Koja bun joj nwsia y npuior. Y ToM CMUcny cyg
He mMopa ca U3BeCcHOLLNY 6UTK YBEPEH Aa je AeN0 U3BPLUEHO Y HYXXHO] 046paHu, aa je
YPauyH/bUBOCT OKPWB/bEHOI OWMa CMarweHa W ci., fga 6u Ofny4mo y KopucT
OKPUB/bEHOT. 3aTO CY U HenpuxBaT/biBe opMynalmje fa "OKPUB/bEHUN HUje [0KA3a0
[ia je 4eno M3BPLUEHO Y HY)XXKHO] 046paHn” WNn Aa "OKPUB/bEHM HWje AOKas3ao fa je
apora 6vna HamereHa NMYHOj YynoTpebu”. Ha TyXunawTey je AY)KHOCT da CBe
efleMeHTe ONTYXXHWLE [LOKae Ca M3BeCHOLWNy, Aa OTKIOHM CBaky CYMhY, a ako
ofbpaHa ycrne fa KOA Cyfa CTBOPU CaMO CyMibY, 3HauM [a Ta W3BECHOCT Huje
MOCTUTHYTA.

Kako ce onwrenosHaTe YnHEHNLE YHOCE Y YNHEHWUYHY rpahy?

Y pacnpaBHOM Mofeny MOCTynKa MuTakbe YMtbeHUUa Koje He Tpeba
[OKa3nBaTu [o6uja Ha 3Hadajy. byayhm fga cy cTpaHke Te Koje [OKa3syjy CBoje
UMHbEHNYHE TBPAHE, MOpa UM Ce M jaCHO yKasaTu LTa Tpeba a wwTa He Tpeba

N0Ka3MBaTK, Kako 61 ycrene y CBOM 3axTeBYy. Tyxunal, Yy ONTY>XXHULM MOCTaB/ba
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"UMbEHNYHe Te3e” Koje je [AyKaH [a [oKaxe W3BOHeweM [0Kaza Ha [/1aBHOM
npetpecy. lMpeaMeT [oKa3mBata Cy CaMO CMOPHE YMHbEeHWLEe- Ha MPUNPEMHOM
pounLLITY Ce ONTY)XXeHW Wu3jallbaBa KOjU [e0 ONTYXHWLE ocrnopasa M U3 KOjUX
pasnora, YyTBphyjy Ce uMmeHMYHa W MpaBHa NuUTaka Koja he 6UTKM npeameT
pacnpas/batba Ha r1aBHOM MpeTpecy, 0bpasnaxy ce Aokasu Koju he Ha rnaBHOM
npeTpecy 6uTN n3BeAeHN U Npefnaxy ce HOBM [OKasun. M3 cthepe AoKasmBarba Cy,
nopes, HeCropHUX, UCK/bYYeHe U OMLITeno3HaTe YnHeHULE, Tj. YMHEHULE KOje Cy
Kao UCTUHWTE npuxBaheHe n no3Hate BeheM 6pojy /byan Ha oapeheHOM noapydjy.
HecnopHo je fa onwtenosHare YnkbeHuLe H1je NnoTpebHO aokasmeatu, v ga he cyg,
046VTW [OKa3He Npeasiore YCMepeHe Ha [OKa3uBarbe OMLUTENO3HATUX YMHEeHULA,
anun je BaXXaH Ha4yMH Ha KOju Ce OHe YHOCe Y YnbeHUYHY rpah)y, LTO OMeT 3aBUCK Of,
npuxsaheHOr Mogesna nocTynka.

Y WCTpaXHOM MOfeny CyAauja Kao "rocnojap [OKasHOr MocTynka’ yxusa
anconyTHy AMCKpeuujy fa MPOLEeHM LWTa ce cmaTtpa "HOTPOHMM”, O YeMy CTpaHKe
Hajuellhe 6vBajy ob6aBelLTeHE TEK Yy 00pasnoXewy npecynde, rae ce HaBoau Aa je
HeWTo "eBMAEHTHO", "onwTeno3HaTo” n ci. OBakBO MOCTYMNawe je U pasyM/buBo,
oyayhu fa je cam cyguja, orpaHU4YeH TY)XXKMOYEBOM OMNTY>KHMLOM, oapehmBao Koje he
Ce YnkbeHMLe YyTBphMBaTM W KOje je [oKase U3BOAUTU Yy TOM LUWbY, Te HUje 1Mmao
HMKaKBY AY>XHOCT fa o6aBellTaBa CTPaHKe 0 TOME KOjy UMkeHuLy YyTBphyje Kojum
[0Ka30M.

Y pacrnpaBHOM MOAeNy je OCHOBHO NpaBWi0 fJa Ce A0Kadyjy CamO OHe
YMbeHNLE KOje Cy Mehy cTpaHkama criopHe. AKO OM CTpaHKa ocropaBasia Heky
YMHEHMLY KOja je Mo MULL/berwY Cyfa OMNLITeno3HaTa, npuMepa pagn ga "ankoTect
nin OHK aHanm3a HUCY noy3fdaHa AOKa3Ha cpefcTsa”, cyd 6u oabuo HUXOBO
[l0Ka3nBare No3vBakeM Ha KaTeropujy HOTOPHOCTU. Y TOM CMUCAY, OMLITEeNno3Hare
YMHEHNLIE HE MOPajy HYXXHO BUTK CTpaHauKM HECNopHe, jep 61 Kao TakBe CBaKako
6une "n3yseTe” u3 Aasber AOKasHOr MocTynka. 3puunto npeasuharbe aa ce nopeq
HECNOPHUX He [0Ka3yjy HW OMwTenoTHaTe YMHeHUUe Yykasyje fa ce pagu o
pasNYMTUM KaTeropmjama, Te fa Kateropuja "HOTOPHOCTM” NPUMAPHO CNYXWN Jarbem

"Cy)aBahy” UMHbeHMLA Koje he ce foka3nBaT Ha raBHOM MpeTpecy.
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CXOfHO TOME, Ha NPUMNPEMHOM POYULITY (OLHOCHO Ha MOYETKY rNaBHOr
npetpeca) Tpebaso 61 jacHO MpeumsnpaT Koje he ce UMEHULIE [0Ka3MBaTU Tako
WTO he ce jaCHO MpeLm3npaTy LWTa je Y ONTY>KHULM CMOPHO, Te OHAA MPOLEHUTH fa
NI Ce HewTO Of OHOra LUTO je CMOPHO MOXE CMaTpath OMLITErno3HaTUM 1 y TOM
CMUCNY M3Y3eTUM U3 Aasber fOKasHOr NocTynka. Mako ce "onwTeno3HaTum” cMmartpa
OHO LUTO je "No MULL/bEeRY Cyfa OMLITENO3HATO” Cyamja je Ay>KaH Aa 6naroBpeMeHo
06aBeCcT CTpaHKe [a je HeLTO OMLTerno3HaTo, Kako 61 MM eBeHTYa/IHO OCTaBMO
MOryhHOCT fla caMy HOTOPHOCT [0BeY Y NUTakE.

CnopHe YnkeHNULIE N [OKa3M KOjU Ce U3BOJE Y LW/bY HhUXOBOT yTBphMBama he
Mo lorvum cTeapy Mhvt UK y NPUIOT TYXKUALUTBY WK Y NPUIOT 040paHK, a UCTK je
Cny4yaj M ca OMWTENO3HATUM YMkbeHMLaMa. Y TOM cmucny Tpeba MocebHO 6UTK
orpe3aH Aa Kpo3 KaTeropujy OnwTeno3HaTnx YnkbeHuua He gohe ao npebauunsarba
[0Ka3HOr TepeTa Ha 0fi6paHy. AKO 61 Cy[, Kao OMLITENO3HATY YNHEHWULY NMPUXBATHO
TBPAHY A2 je "OKPUB/LEHW 3HA0 Aa je TenehoH YKpaZeH jep My je peyeHo fJa je cTBap
Bpyha” Tume 61 ce (hakKTUUKKM Y NOCTYNaK yHena YMkeHnYHa NpeTrnocTaBka y KOpUcT
Tyxuoua. OBa 0NacHOCT NOCEOHO je m3paxkeHa Yy cepu CYBjEKTUBHUX YMHEHULIA,
e je HenpuxBeaT/bMBO NONY Of MPETNOCTaBKM [a je OKPMB/bEHW MOpao 3HaTw, ja je
OuNrIeAHO NOCTOjasia Hamepa u cn., 6e3 JOKa3HOr yTeMe/bera 38 0BE TBPAHbE.

HepokasvBamwe ofpeheHux umkbeHuUa (rge npe ceera cnagajy HecropHe u
OMLUTENO3HaTe YnMHeHNULIE) MPBEHCTBEHO jeé MOTMBUCAHO WHTepecuma eUKacHOCTM
noctynka. MehyTMm Texra Ka eukacHOWhy HMKaKo He cme uhy Ha ywTpo
npaBu4YHoOr cyhewa, Te y TOM KOHTEKCTY Tpeba 6UTK jako onpesaH ca KaTeropujom
"HOTOPHUX YMHEHULR". AHanmnza npakce MehyHapoLHUX KPUBUYHWUX TpubyHana je
nokKasasa [a je HeornpasAaHO LUMPOKO TyMayere rnojma "onTeno3HaTux YnweHnua”
[ONPUHOCKUNO CKpahvBaky AOKA3HOT MOCTYMKa, a/in je YjelHO U AOBOAWIIO Y NUTaHe
MPeTnocTaBKy HeBUHOCTW, 6yayhu aa cy y ofapeheHUM cny4vajeBMMa M HajcCnopHUju
HaBOAW ONTYXX6e (hOPMa/IHO NPMMaHN Ha 3Hakbe Kao OMLITENo3HaTe YnkbeHuLe, WTO
je TyXKuouy y BefIMKOj Mepy 0f1akLuaBanio AOKa3HW TepeT.

Y K0joj Mepu npaBHOCHa>KHa OfjlyKa Cyfa Yy jefHOM MOCTYMKY Besyje Cy4 Yy LPYrom

NOCTYNKY?
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lMpaBHOCHaXXHe OfJlyKe Tpeba pas3/IMKOBaTU Of, UMHEHWLA HA KOjuma ce Te
0f4J1yKe 3acHVBajy. CBpxa NOCTYNKa je Y AOHOLLEY OA/YKe a YTBPhUBare YnMbeHnLa
MMa CaMO WHCTPYMEHTa/IHW 3Ha4yaj y norfegy 40CTu3arma 0BOr KOHauyHOr uuma. Y
Be3n ca TUM HEeOMXOAHO je pa3nMKoBaTW camy OAJlyKy Koja MnpeAcTaB/ba MpaBHU
3aK/byyak Cyfia UM HeKOr APYror opraHa v Koja MOXe CNYXXWUTW Kao A0Ka3, nonyt
CBaKe 1CMnpase, Of YMkbeHMLa YTBPHeHX Yy TOM APYrom MocTyrnKy Koje Cy 04 3Havaja
camo 3a [joHoLUewe Te ofnyke. Camo ce ofyKa MOXe cMaTpaTy LOKa3oM ajiv ce He
MOrY MPOCTO "npeysumarti’ YnbeHuLEe Koje Cy y TOM MOCTYNKY yTBpheHe. YneHuue
Ce yBeK YTBPhYjy Y KOHTEKCTY CTpaHaka Yy KOHKPETHOM Cropy, Te Mopajy umatu u
KUXOB Meyart, jep ce cyau "nuiyy, a He pgeny”’. CXOAHO TOMe, Mpey3MMarem
YynbeHnUa YTBpheHWX Yy jeAHOM MOCTYMNKY Y KOME OKPWB/bEHM YOMLUTe Huje
Yy4YecTBOBaO KpLUM Ce Hayeno HerocpesHOCTW, A0BOAE Y NMuTake npasa ofbpaHe a
caMMM TUM 1 MPaBUYHOCT Cyhera Y LennHW.

BesaHocT cyga 3a of/niyKy Apyror cyga WauM ApYror HafnexxHor opraHa
nogpasymeBa Be3aHOCT 3a M3PEKy O4J1yKe, Aak/e 3a NpaBHe 3aK/by4yke ApYyror cyaa,
He N 3a YMbeHWYHe Hasase, LITO OMeT YyKasyje Ha HEeOMXOLHOCT pas3/IMKOBatba
YMHEHNYHOT 1 MPABHOr. Y TOM CMUCAY CY/ HE MOXXe MPOCTO Mpey3nMaTy YNHEHULE
13 06pa3fioXera NPaBHOCHAXXHMX Npecyaa, Beh ce Te YMkbeHULe Mopajy HenocpeaHo
YTBPAUTM Ha [/IaBHOM npeTpecy. N y npeueseHTHUM CUCTEMUMA CamMO NpPaBHU
3aK/byduM jegHor cyga Mory mmatu npeuefeHTHO AejcTBO, [AOK je Mnpeysumarbe
YnkbeHMUa YTBpheHNX Yy jeflHOM NOCTYNKY Kao [oKa3a y APYrom nocTyrnKy npoTUBHO
OCHOBHUM MOCTYy/NaTMma npaBuMyHOr cyherba 1 To npaBy OKPUB/LEHOT [a HerocpegHo
ncnmvTa CBeAOKE U U3Bede [pyre [OKase Ha OCHOBY KOjUX Cy Te UUkbeHuLe
yTBphuBaHe. Tlopef TOra, YHoOLewem 060pPUBMX UMHEHUYHMX MPETNOCTaBKM Ha
LITEeTY ofbpaHe M NPeHOLUEeHEeM TepeTa HUXOBOr 0OCropaBawa Ha OKPUB/LEHOT, Y
MocTynak ce hakTUyYKN YHOCK NPETNOCTaBKa KPUBKLLE.

Y npaBy je HauMme ONacHO Mo3MBaTK Ce Ha CropHe (PUI030(ICKe KOHLIeNTe Koju
[ajy OCHOBa 3a pa3/MumTa Tymayewa Y3 npuberaBarbe aprymeHtaumju Koja ce
ocnarba Ha OMwTenpuxeat/bvBe HeofpefeHe KaTeropumje Kao LWTO Cy "MCTUHA”,

"npasga”, "npaBMyHOCT

HOTOPHOCT” U CNl. YMeCTO Tora, aKLieHaT Tpeba CTaBuTU Ha

NMPaKTUYHO NPUMErMBe rapaHumje "MpPaBUYHOCTU” U "UCTUHE” KOje Ce He Mepe Mo
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BE/MKUM U NpasHUM (10CKynama, Beh Mo nosoxXajy OKpuB/beHOT Yy nocTynky. OBaj
MosioXaj y BE/IMKOj Mepu OC/NMKaBa OLHOC ApXKaBe Mpema MojeAuHLy, CTerneH
NOMIMTUYKE KYNTYpe W 3alITUTY SIMYHUX NpaBa U cnoboga y oapeheHOM ApYLUTBY.
36or Tora je y Tparaky 3a HajbO/bMM HOPMATMBHUM peLLEHUMA U NPUIUKOM
HMXOBOI CMPOBONera y npakcy HeonxoAHO nohun ynpaso of edrKacHe 3alTuTe Tor
nosioXaja, jep je "HauMH Ha Koju je Taj MosioXaj oApeheH y 3aKOHY Y Ha4YMH Ha Koju
Ce OHO WITO je oApeheHO y 3aKOHY CMPOBOAM Y Mpakcu, Mepusio Kyntype OgHOCHe
ApywTseHe cpeauHe.” (T. Bacumwesuh). Mmajyhu 10 y BMAY, NUTaka U NpakTUYHE
HeoyMULle pa3martpaHe Yy OKBMPY OBOI UCTpaXkuBara Tpeba pasmarpartv ynpaso

nonasehu 01 Teé OCHOBHE npemMmumce.
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NMpakca Cyaa BocHe 1 XepueroBuHe:
[ocTynHe Ha: http://www.sudbih.gov.ba/

374



BEVNOIPA®NIA AYTOPA

Bama bajosuh je poheHa 31. geuembpa 1978. roguHe y KpasbeBy. Y beorpagy je
3aBpLUMMA OCHOBHY LWKoNy «Hukona Tecna» n Tpehy 6eorpafcky rumHasujy. MNpasHu
(hakynTeT YHuBep3uTeTa y beorpagy ynucana je wkoncke 1997/98. roguHe v Ha temy
annnomupana 2002. roguHe, ca onwToM NPoceYyHoM oueHom 9,61. Tokom cTyanja 6una
je ctuneHgmcta Penybnnuke (hoHAaumje 3a pas3Boj Hayke W YMETHOCTM, npumManal,
jefiHOKpaTHe ctuneHanje KpasbeBuHe HopBeLLKe, YeTupy nyTa HarpahusaHa 0f CTpaHe
MpaBHOr (haky/nTeTa 3a WU3y3eTHe pe3ynTate TOKOM CTyAuja, U NMobefHUK TaKMUYera Y
becegHULUTBY, Y KaTeropujmn 3agate TeMe.

LLIkoncke 2002/2003 roguHe 3aBplumna je Mactep cTyauje Ha YHUBEP3UTETY Y
Bonown, a gunnoma je HOCTPU(IMKOBaAHa Kao [AMMAOMa Marmcrtapckux cTyavja Ha
dakynTeTy NONUTUYKNX HayKa YHuBep3uteta y beorpagy. Ha lMpaBHOM (hakynteTy
YHuBep3uTeTa y beorpagy je maructpupana 2008. rognHe, oab6paHMBLUM Ca OA/IMKOM
MarucTapcku pag nog HasmeoM «Crnopasym 0 Npu3Haky KpUBuLEe».

Pafmna je Kao CyfmnjcKn NpunpasHuK y Jpyrom onwtuHCKOM cyay y beorpagy, a
o[, okTobpa 2005. rognHe pagm Kao acMCTeHT Ha paBHOM (hakynTeTy YHuBep3uTeTa y
beorpagy, Ha npegmMeTy KpMBUYHO MPOLLECHO MpaBo. JleThn cemectap Likoscke 2009.
roguHe nposena je Ha YHuBepauTeTy Yy Hyjopky (Brooklin Law School), kao
cTuneHgucTa bupoa 3a obpasoBatbe M KynTypy Bnage CAL-a, y oksupy JOAN
nporpama. CekpeTap je pefakuuje yaconuca "ApXvB 3a NpaBHe U APYLUTBEHe Hayke” ”
NEeKTop vaconuca 3a KpuenyHe Hayke "CRIMEN”. AyTop je MoHorpaguje Crnopasym o
npu3Hary Kpueuue- ynopefgHo-npasHu npukas (MpasHu takynTeT, beorpag, 2009.), n
BULLIE leceTMHA Hay4YHUX pafoBa. Y pafy Ce CMYXXN eHIIECKUM U UTASIMJaHCKUM Je3VKOM.



Mpunor 1.

U3jaBa o ayTopCcTBY

MoTnucaHn-a BAHKA BAJOBU R

UzjaBrsyjem
[a je gokTopcka gucepTauuja noj Hacnosom

"MpouecHonpPaBHY 3Ha4a] oNLTEN03HATMX YMH-EHMULLA 1 YMH-eHWL A YTBPREHWX v

MpaBHOCHaXHUM CYACKMM oanykama'"

e peaynTaT COMCTBEHOr UCTPaXMBAYKOT paja,

e [a npeanoxeHa gucepTauunja y LENMHU HX y AenoBuMa Huje Buna npeanoxeHa
3a pgob6ujake 6WMNO Koje OMNIIOME npema CTYAWCKUM MporpamimMa Lpyrux
BMCOKOLLKOMCKMX YCTaHOBA,

® [a Cy pe3yntaT KOPeKTHO HaBeldeHW U

e [la HWCaM KpLiMo/ma ayTopcka npasBa WM KOPUCTUO WHTENeKTyarHy CBojuHY
Apyrux nuiua.

MoTnuc pokTopaHga

Y bBeorpagy, 24.01.2014. roaunHe = 7




Mpunor 2.

M3jaBa 0 LCTOBETHOCTU LITaMMNaHe U eNneKTPoOHCKe
Bep3uje OOKTOPCKOr paaa

Wme 1 npeanme ayTopa BAMA BAJOBUR

bpoj nHaekca

Cryanjckn nporpam; KpvsuyHonpaeHa Hay4Ha o6nacT — KpUBWYHO NPOLIECHO NPaBo

Hacnos paga "MpouecHonpasHW 3Ha4aj onTeno3HaTux YHheHULa U YubeHuLa
yTBPREHMX Y NPaBHOCHEKHM CYACKUM oanykama"

MenTop _Mpod. ap Munan Lkynuh

MornucaHw/a Bata Bajosuh

W3jaereyjem 4a je wTamnaHa Bepawja mMor JOKTOpCKor pafa WCTOBETHA ENeKTPOHCKO]
Bepauju Kkojy cam npeaao/na 3a objaBrouBake Ha noptany [furutanHor
penozuTtopujyma YHMBep3uteTa y beorpaay.

[JossorbaBam Aa ce objase MOJM NMUYHW Nojaun BesaHu 3a Aobujare akagemckor
3Batba AOKTOpa HayKa, kao LITO Cy UMe W Npesume, roauHa U MecTo pofera v AaTym
onbpaHe paga.

OBW nW4HKM nogaun mory ce objaBuT Ha MPpeXHAM CcTpaHuuama aurntanHe
BUBAMOTEKE, Y eNeKTPOHCKOM KaTanory 1y nybnukauujama YHusepauteTa y beorpaay.

MoTnuc gokTopaHaa

ot L
7 \

Y Beorpagy, 24.01.2014. roanHe




Mpunor 3.

UzjaBa o kopuwhemwy

Oenawhyjem YHusepauteTcky 6ubnuoteky ,Ceetosap Mapkosuh® ga y [Hdurutantu
penosuTopujym YHusepauTeTa y Beorpagy yHece Mojy AOKTOPCKY AucepTauujy Mnof
HaCcnoBOM:

"MpoLecHONpPaBHM 3Ha4aj OMLWTENO3HATUX YNHEHMLA W YWHEHULIA YTBPREHUX Y

NPaBHOCHAXHWMM CYACKUM ofykama'

KOja je Moje ayTOpCKO Aeno.

OucepTauujy ca cerM NpUnosumMa nNpefac/na cam y enekTpoHCKoM dopmaTy rnoroaHoM
3a TPajHO apx1BUpam-e.

Mojy AOKTOpCKY AucepTauujy noxpatbeHy y [JurutanHn penosutopujym YHUBep3nTeTa
y Beorpagy Mory fa kopucTe CBU Koju nowTyjy oapenbe cagpxaHe y ogadbpaHom Tumy
nuueHue KpeatusHe sajeaHuue (Creative Commons) 3a kojy cam ce ofnyquo/na.

@Aympc-rso
2. AYyTOpPCTBO - HEKOMEpPLIMjanHo
3. AyTOpCcTBO — HekomepLuujanHo — 6e3 npepaae
4. AYTOPCTBO — HEKOMEPLWjANHO — AENUTK Mo UCTUM YCNnoBuMa
5. AytopcTBO — 6e3 npepage
6. AYyTOpPCTBO — OENUTIK MO NCTKM YCNOoBUMa

(MonumMo aa 3aokpyXwTe camo jefHy 0f LUECT NOHYReHWX NUUEHLW, KpaTak onuc
nULeHLK 4aT je Ha nonehuHy nucTa).

MoTnuc gokTtopaHaa

Y Beorpagy, 24.01.2014. roauHe o / /
- /¢
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