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ITPUJIOT PACITPABUM O JPYIITBEHOM
ITPMISBHABAY bPAKO/IMKNMX M ITIOPOINITOJIMKMNX
JPYIITBEHUMX ITOJABA?

Caxerak: Y pafy ce pasmarpa ofHOC 6paka 1 IOPOAULIE C jefHe CTpaHe, 1 OpaKosIm-
KX U IOPOAMI[ONMKIX XOMOCEKCYaTHUX 3ajeTHIIIA KaKBe CY T3B. XOMOCEKCYanHy Opak
U MICTOTIONHA 3ajeTHNUIIA. Y3 Kpahu TeopujcKy yBOJ, 11 KOMITapaTHBHY TIPET/ie]] KaKo je 0BO
nuTame ypeheHo y apyrum sem/pama, aHaIM3Upajy ce mojefyHa pentema 13 [Ipemrora
Hanpra 3akoHa o uctononuuM 3ajegannama Cp6mje (2021). Ykasyje ce ga Huje moryhe
BPIINTH M3jefHauaBare Opaka I ITOpOAMIe Ca MCTOIIOMHOM 3ajeffHIIIOM, 3aTO IIITO Ce
caJip>Kaj OBMX I10jMOBa CYIICTAHLIMja/IHO Pa3/uKyje. JIpylITBO je 3auHTepecOBaHoO [a IUTUTH
Opax 1 MOPORUILY ¥ BOIM TOCeOHY OPUTY O BIMA, 3aTO IITO OHM BpIIle M3Y3eTHO 3HaYajHe
ApywTBeHe GYHKILUje, IpK YeMy 61 6e3 HeKMX Off IbJX 1 caM OIICTaHaK ApYyLITBa 610
IoBelleH y nutame (pyHKIMja perrponykiuje). C Apyre cTpaHe, XOMOCEKCYaTHU OpaKoBM
/WYL VICTOTIOJTHE 3ajefIHNIe He BPIle HUMKAKBY APYIITBeHy OYHKIN]Y, Beh ce popmmpajy
VICK/bYYMBO Pajii PeJIATUBHO TPajHNUjeT 3a/j0BO/betba CeKCYaTHUX II0TPpeda MCTOMOMHMX
napTHepa. [TomTo ApymTBO 1 Ap>KaBa He MITUTe 6pak caMo 360r Tora IITO Ce Y OKBUPY
IbETa PETy/NIIe CeKCYaTHOCT, Beh 3aTo MTO ce HBIMe TETUTUMMUITY CEKCYaTHV OFfHOCHU Y
LMY i00Mjatba OTOMCTBA, TO M y C/Ty4ajy XOMOCEKCyaTHMX OPaKOIMKIIX 3ajeHiIIa Tpeba
MOCTYINUTYU Ha UIeHTWYaH HAaulH: TIPABHO PETYIICATH VICK/bYUIBO OHa ITpaBa 11 0baBese
IapTHepa Koja IIPOUCTNYY U3 PeTAaTVBHO TPajHIjer XOMOCEKCyaTHOT mapTHepcTBa. Ocum
TOTa, MMajyhu y BUy Haueslo fia je IIpaBoO CBAKOT YOBEKA OTPAHMYEHO IPaBMMa APYIUX
Tby[iU, HUj€ TOIIyCTUBO Jja Ce 3aIITHTA IIpaBa MCTOIOHUX TApTHEpa Ha OCHOBY TpajHuUjer
Ofip>KaBakba XOMOCEKCYa/IHIX OfIHOCA IPETIOCTAaBY 3alITUTH JIeYjuX npasa. [lenu cy mo-
TpeGHM U OTal] ¥ MajKa (MfieaaH yCclIoB), Te IIOPOAULA ¥ K0joj he ce oHa colujamisoBaTn.
Y ckmagmy ca TMM XOMOCEKCYaTHUM OpaKoMMKUM 3ajeHUIIaMa He MOXKe Ce JOMYCTUTH
afioNIMja HUTY 6MIOMEMIMHCKY aCUCTVIPAHa OIIONIbA.

! uros.suvakovic@uf.bg.ac.rs

Pap je pesyaTaT Hay4HO-MCTPaKMBAUKe IETATHOCTU YUUTe/bCKOT aKyaTeTa YHUBEP3UTETA Y
Beorpany, kojy mogpxaBa MyHICTapCTBO IPOCBETe, HAYKe I TEXHOMOLIKOT pas3Boja Perry6nke
Cpb6uje.
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Kipy4He peun: 6pak, HOpONIIA, XOMOCEKCYyanHM 6pak, MCTONOMHA 3ajefHuIa (y1c-
tononHo rpabhancko maptHepctBo), JITBT nokper, JITBT mpgeonoruja, conmonouixko pas-
yMeBarbe I10jMOBa, IPABHM I10/I0Kaj, COLMja/THY MH)KEbEePHHT.

YBO)IHe HaIIOMECHE

Y papy ce aHanu3upajy nojMoBu 6paka u nopoaute. Ha ocHOBY Te aHanmmse Bpum
Ce BVXOBA KOMIIApalja ca PasInauTuM 6PAKOINKIM U IOPOANIIOINKIM APYLUITBEHUM
I0jaBaMa, Koje Ce HacTOje y jaBHOM U KBa3MHAYyYHOM JMCKYPCY IIOjMOBHO U3jeHAYUTH
ca 6pakom u opoauioM. ITonasu ce off xumorese fja je HAYYHO-METOJONIOMIKY HETIPK-
XBaT/BMBO JIa Ce 33 CaiPKajHO OGUTHO Pas3IMyNTe IOjMOBE KOPHCTE UIEHTUYHM VY BeoMa
C/IMYHY TEPMUHU U3 YeTa e TOTOM, Off OHMX KOjy TaKO ITOCTYIajy, U3BOJE aleKOCeXHe
IpYLITBeHe UMIUIMKanyje. VIcTo Tako, carmacHy cMo ca MapkoBrheBNM 3aK/bYYKOM fa
je ommcuBame HeKOT CMOO0/Ia pedrMa OOMIHOT je3MKa HajCUTYPHII HAdMH 3a/{0BO/bEhA
3axTeBa KOMYHUKaOMIHOCTH, 6ynyhn ma ce ,,ycIocTaB/ba HEOIIXOHA Be3a C 00jeKTUBHUM
MICKYCTBOM, Koja omoryhyje ma ra gpyru pynu pasymejy” (M. Markovié, 1994, str. 283),
IITO je OIeT MOC/IeAMIIA YMIbeHNIle 1a Cy 3Hauekha pedli TOBOPHOT je3yuKa GpopMupaHa
TOKOM IYTUX IIepUOJia UCTOPMjCKVX TOKOBA I MHOIITBA T'eHepalyja Koje cy Te (Ty) pedn
KopucTuie ga 6u o3HaumIe ofpehenn mojam.

Y cBom Cpiickom pjeunuxy Byk je 3a mojam nopopmiie KOpUCTUO TEPMUH 6aMUUjay
3HaYewY ,,KO/beHO, mo3a” (Karadzi¢, 1818/1987, str. 59). Ta je ped ucKkBapeHO IpeHeTa 13
JIATMHCKOT familia, v jACHO 03Ha4YaBa ITOCTOjambe 3ajefHIIKOT ITOPEKIa, Be3e ICTU BPCTe,
cpozcTBa. Y MaTu4MHOM peYHUKY 3HaUelbe [I0jMOBa opoanLa — paMuanja — oouress,
IPaKTUYIHO je cHOHMMHO. Tako ce mopopuia onpebyje Kao ,,3ajefHNIA KOjy YMHE POSY-
TeJbM, BJIXOBA flelfa 1 O/IVICKI CPOTHIIIN KOjU C FbUMa >KuBe, 0buters” (Matica srpska, Matica
hrvatska, 1971, str, 729), bammnnja ce Kao MMeHMIIA TATUHCKOT Iopekia ofpebyje kao ,,1mo-
ponua, obures” (Matica srpska, Matica hrvatska, 1976, str, 655), ok ce obutes ofpebyje
Kao ,,3aje[IHUIIA KOjy YJMHE POJUTE/BU C IeLIoM (M APYTUM CPOSHUIMMA C KOjIIMa XKUBE Y
ucroM nomahnHcTBy), moponnua” (Matica srpska, Matica hrvatska, 1969, str, 856). Jaxie,
HeMa HIKaKBe /1Boj0e /1a je y CBUM TepMUHOJIOLIKMM BapyjaHTaMa IIOPOAILa 3ajegHuua’
ponnTesba U Jielle, eBeHTYaTHO IPOLIMpeHa O/IVHKIM 1 ja/buM pobarmMa’. Hecymmsuso
je, mehyTum, na je cyiiciipaiti poguitierncku iiap u wuxosa geya (Harn. Y.1II.), ono mrTo je
JupkeM Ha3Bao ,,KOHjyraTHOM IIOPOAMLIOM~ KOja ce popMupa oko bpadne fujaze. 3a Taj
HaJla3 My I Hallli Hajy TULIAQjHUjI Ay TOPU Ofiajy IPU3HAILE JIA j€ MMAO ,,aHTUIIUIIALV]CKI
kapaktep” (Mili¢, 2007, str. 24), c 063upoM Ha TeHEHIIN]Y ,KOHTPaKIMje” IOPOFUIHNIX
Be3a Koja je Ha Be/lnKa BpaTa II0CTajIa TpaKca TOTOBO BeK KacHMje. Jako cmarpa fa je Tem-
KO JIaTV HeKy Ipeln3Hy feuHmIujy mopopuiie, 300r IpoMeHa Koje je OHa JOXKVB/baBaia
Kpo3 rcropujy, Aubenka Mummh ykasyje Ha beHa [jBa KOHCTUTYTUBHA eJIeMEHTa KOju
KOHTMHYMPAHO [IOCTOje: a) 3ajeJHIYKU KMBOT M paj, IPyIle JbyAN IOf ICTUM KPOBOM,

Mu npuxsaramo ja je ucnpasHo pehn ga ce papu o 3ajegnuyu (Golubovié, 1981) 6ynyhu na
ce pajiu 0 HajO/IVDKMM OffHOCKMA Y KOjlIMa Cy eMolinje BakaH (PaKTop, a CBAKaKo Jja ce MOXe
TOBOPUTU 11 O I‘pyHI/I U, HApaBHO, C I/IeANIITA IIpaBa, O I/IHCTI/ITYIU/IjI/I.

ITo pasnmMunTUM IMHUjaMa CPOZICTBA.
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6) cpopHnuka nosesanoct’ usmeby mux (Mili¢, 2007a, str. 414). CaBpemenu ayropu,
uMajyhu y Bupy rpe cBera mopopiuIly y faHallleM BpeMeHy, onpelyjy je kao gpymrTse-
HY TPyMy ,,K0jy 0benexxaBajy UCTOBpeMeHe I VICIIperyieTaHe O1OTIONIKO PeNpOfyKTHBHe,
eMOTVBHE, MHTYMHOIIAPTHEPCKe, POAUTE/bCKe, colyujante U puHaHCKjcke Bese” (Jugovid,
2020, str. 189). OBpie je HOTPeOHO YOUMUTH IIPOCTY YMIEHULY [ia IOPOAYIY CaulibaBajy
6ap® poIuTe/bCKN MAp U BHIXOBA JIEl, Te Ja je ,XeTePOCEKCYaTHOCT Y CBAKOM APYIITBY
ocHoBa 6paka 1 iopopmiie” (Giddens, 2007, str. 136; ucto u D. Z. Markovi¢, 2001, str. 386)),
OIHOCHO [ia OHa NIpeJCTaB/ba ,KOHCTUTYTUBHU eleMeHT Opaxa (Mladenovié, 1995, str.
39). Tome HMKAKO He IPOTUBYpeYe PasTNINTH TUIIOBY OpaKa 1 TOPOAMLIE U3 IPOIITOCTH:

1. cBe BpCTe IpymHOT 6paka, y3 U3y3eTaK HOTIYHOr IPOMICKYUTETa Ha HajHIDKEM
cTymmy anBpainTsa. Hanme, jenHa off KpyLjamHux pasinka nsMmely qoBexa 1 >KMBOTHbE
je conyjanmu3aanyja CeKCyaJTHOCTH (3Ha4M: CEKCYa/THOT MHCTUHKTA), IITO Ce pery/yiie
mpymTBeHVM (YK/BY4yjyhm v mpaBHe, ¢ HaCTaHKOM fip)kKaBe) HopMaMma. Colujanusanuja
CEKCYa/THOCTH je 6uia IIpBU KOPAK y Peryaicarmy pelpofyKiiuje, Iie BaXKHy y/IOry Urpa
MHCTUTYLMja OpaKa, jep je Yak ¥ Ha HUBOY IIOCTojara Opaka ca BuIlle Off iBe 0cobe ,,IIpu-
MapaH 0gHOC usmel)y iojequHauHol MyuwKapya u xexe, a TeK IoToM nsmeby cBux mux
ysajamuo” (Mili¢, 2007, str. 117, marn. Y.II1.);

2. IocTojarme BaHOPaYHNX IIOPOANIIA, TIpe/by6a U MPOCTUTYIIMje IITO IT0Ce6HO J0-
71a3M 1O U3pakaja Ha cTymmby MoHoramuje(s. Engels, 1979). EHrenic MoHOramMujy yrpaBo
u objalImbaBa HACTAHKOM JIPYIITBEHe IoTpebe [ja ce 3Ha OTAll JleTeTa, [Ipe CBera Y CBPXY
HacnehuBama, ykasyjyhu (n kputukyjyhn) ga cy gpymrsete npakce Koje Cy ,,JONymbaBa-
7Ie” MOHOTaMIjy, IIpe CBera Ouie ToJIepucaHe MYILIKAPIMMa, a/li ¥ CTPOTO KaKibaBaHe
3a xxeHe. Ox xpumrhancTBa Ha fa/be 6pak u mopoania fobujajy aypy »cBere TajHe’, KOjy
HITUTE LIPKBA, II0TOM U p>kaBa. KacHuju pa3Boj usjefHadaBa BaHOpadHy HOPOAUILLY Y IIpa-
BIMa ca 6pavHOM, Y Pas3/TMINTOM CTEIIeHY y PasIMINTUM Ip)KaBa Mbepanusyje npemyoy,
pasBox’ 1 nobauaj;®

5 Ka,ua TOBOPMMO O CPOAHMIITBY, HE MOXXE C€ NOBOANTH Y IINTamE Aa je HErOB TJIaBHU 0O/IMK

KPBHO CPOJJHUINTBO. 3aKOHCKO CPOHMIITBO Y PAaHUM BpeMeHMMa JbYJCKe UCTOPYje, HapaBHO,
HIj€ HU IIOCTOjasIo.

Vimamo y Buay MoryhHOCT ,,IpolnpeHe mopopuie” ca ApyruM pobannma.

TujieHC YMHY JIOTMYKY TPELIKY 10n Sequitur KaJia 3a IpPUMep y31Ma CBojy 6aba-TeTKy, unju je 6pak
TPajao y)e Off LIEeCT flelleHNnja 1 Koja My je IIpM3Haa Jia je ,9MTaBO TO BpeMe C BhUM [CBOjuM
myxeM, npuM. Y.III.]6mna ny6oxo Hecpehna. Y mweHo BpeMe usia3 Huje nocrojao” (Giddens, 2005,
str. 90). Hajmpe, He 3Hauu Hy>kHO fia he cBaky, na yak Hu Behuna 6pakosa, 6uty HecpehHu M
HefloBO/bHO cpehHu y cBom 6paunoM xuBoTy. IIoToM, pa3Boj oBe MHCTUTYIMje je Y 3HaYajHOM
Ziey cBeTa joBeo 1o MoryhHocTH meHor passpruyha (passoza), 4nmMe je Ta uzieja gemoxkpaiiuje
eMOU1ja VTV YIIpaB/bakba eMOIjaMa JoOu/Ia Ha IETUTUMAIVI U OCTaBM/Ia MOTyhHOCT 13/a3a u3
B HeKe/beHe 3ajeHuLe. KoHauHo, 11 ayTOp OBOT TeKCTa MOXKe JIa CBEfIoUM 0 OPAYHOj IIPAKCH,
THOIITO je MMao 6aby 1 Jey Koju Cy >KMBenu y 6paKxy pyke off Iona Beka. Kaga vm ce mpubmnkmo
jybunej (,,3maTHa cBag6a”), TPAXIIN Cy Off CBOje Jielie la 00aBelITebe O TOME M YeCTUTKY 0bjaBe
y HajcTapujuM cprcknuM (1 6aIKaHCKMM) HOBMHAMA ,,[Tomtuumn”. Oun cy, faxie, 6um cpehun
y 6paKy, 4ak IIOHOCHM Ha Fbera I XKeJIeIN CY /ia TO CBU 3Hajy.

Y Iosbckoj je y janyapy 2021. CTYIMO Ha CHary M3pasuTO KOH3epBaTIBaH 3aKOH 0 3a6paHu abop-
TYyCa, M3y3€eB y CIIy4ajy Kajia je >KMBOT )KeHe y OTIaCHOCTH U KaJia je TpyiHoha oc/eauia CuoBama.
https://www.slobodnaevropa.org/a/31073642.html . V1 y amepuikoj caBe3Hoj Ap>kaBu Tekcac cTymmo
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3. mOCTOjambe APYIITABa KOja CY,  PASIUINTAM OOIUIIVIMA, ,,ifl07IepUcand, Ui oiieo-
pero ogobpasana” Mymiky xomocekcyanHoct (Giddens, 2005, str. 81, Harn. Y.IIL.). MebyTtum,
Kako 1 caM [yjieHc yKasyje, To je Oyl y [0jeAMHNM APYLITBMMA HEKaKBa BPCTa ,,CEKCyasTHe
nogyke”, OK ce ,,04eKIMBAJIO fja Ce C TAKBUM aKTMBHOCTMMA IIpecTaHe Kaja ce Maafuhn
sapyue wiu BeH4ajy” (Giddens, 2005, str. 81). IIpema Tome, yak Hu fpyuITBa Koja [npenc
y3VIMa Kao IIPVMep Ha OCHOBY aHTPOIIOIOIIKIX UCTPKUBAba, HUCY TIOACTULIAIA XOMO-
CEKCyasIHOCT, Beh HaIlpOTUB XeTepOCEKCYaTHOCT.

Tpeba jour ykasaryt Ha KOpeATUBHI OFHOC Opaka 1 IOPOJLIe: TOPOAMILIA Ce 3aCHNUBA
cKIamameM Opaka’ 11 Kajia ce Kake [ja Cy MYIIKapall i )keHa y OpaKy, TO 3Ha4M fia Cy OHI
3acHOBamM opoxuiy. [peHc nedyHuire 6pak Kao ,,APYLITBEHO IIPU3HATY 11 O3BO/bEHY BE3y
nsMeby fBoje oppacix ocoba cymporsor noma” (Giddens, 2005, str. 187). OBoj sedunnnujn
6u nmax tpebaso fopatyt 1 ofpenody: APYIITBEHA IETUTUMALINja Ce He [aje 6e3pasIoKHO,
Beh ce pajii 0 TaKBOj BPCTH 103BOJIE ,KOjy APYIITBEHA 3aje/IHALIA [jaje TTapTHepYMa fia MOTY
7ia TIPUCTYIIe CeKCyaTHOM YMHY y Imby pabhara moromcrsa” (Mili¢, 2007, str. 117).

bpax u nmopopuna cy ucropujcke Kareropuje

TBppamy 13 offHAC/IOBA je apryMeHToBao jout Enrency Ilopekny tiopoguue, ipusaitine
ceojuHe u gprcase, a Ha OCHOBY MOpPraHOBIX UCTPaXKIBamba. 1a ICTOPUIHOCT HAPaBHO
3Ha4M Jja ce o6y 6paka 1 MOPOfMIe Meajy Kpo3 BpeMe, fja 3a10BOJbaBajy moTpebe
onpebeHe eroxe, anu He 3HAYN JIa je MJieja O XeTePOCEKCYaTHOj 3ajeJHAIM KOja MIMa Ha HeKI
Ha4MH CTeYeH JIeTUTUMUTeT (0014ajHO, Off LIPKBe, Ip)KaBe) U Koja ce CTapa O COIICTBEHO]
PENpOAYKIjIL, Tj. IOTOMCTBY HamyiuTeHa. Pasnudanre Gpopme Koje Cy ce MCTOPIjCKY Metba-
Jie caMo Cy noTBpbuBae oBaj cyncrpar. IlowmTo ce pafyu 0 UCTOPMjCKUM KaTeropujama, To
je jacHO Ia ce BUXOB Cafip)Kaj MeHao TOKOM IIXOBOT BeoMa AyTor Tpajama'’. Mehytnm,
Kao LITO HU 3a Ap)KaBYy HMKO JaHAC He MO)Ke OCHOBAHO [Ia 3aK/by4H Jia je ,0KOLITajIa
uHcTUTynuja” !, Takas IujeHCOB 3aK/byYaK je HeTadyaH 1 y C/Iydajy Opaka U IOpopule

je Ha cHary centeMOpa 2021. KOH3epBaTVMBHM 3aKOH KOjUM ce 3abpamyje Bpliere odadaja mocre
6 Heperbe TPyAHONE, IPU YeMy je Kao KpUTepHjyM MoCIyuia MoryhHocT fia ce momohy menm-
IMHCKMX aIlapaTa uyjy oTKyLaju cpua deryca. B. https://www.bbc.com/serbian/lat/svet-58423745
OBo je oBeIO 0 TOTA /ia je Y JaHy ITpe CTyTIamba Ha CHaTy OBOT 3aKOHA Y je[JHOj TeKCAIIKO]j K/IMHN-
IV 0CaM/IeCeTOTOJMIIILI JOKTOP TOKOM 17 caTyi HeNPEeKUHOT pajia U3BPIINO YaK 67 abopTyca.
B. https://www.b92.net/zivot/vesti.php?yyyy=2021&mm=09&dd=08&nav_id=1919002
° 'Y caBpeMeHOCTH, HAPABHO, II0CTOje U BaHOpadHe MOPOJNLIE, 3 Ulfje je Ipello3HaBatbe HajBaXKHIje
Ia je y INTaBY ,,TPajHUja 3ajeSHNLIA XKIBOTA XKeHe 1 MymuKapiua” (Article 4, Paragraph 1, the
Family Law RS), y3 HemocTojame Heke [pyre CMeTbe IbUXOBOj er3UCTeHIUj) (HIIP. IOCTOjarbe
OpauHe OPOANIIEe HEKOT OF BAHOPAUHMX ITAPTHEPA, TIOIITO Ce Ty OH/jA He Pafii O BAHOPAuHO]
nopoxuuy, Beh o mpepyon).
Kao 170 je To cmyvaj HIIp. ca Ip)KaBOM KOja je TOKOM CBOT Tpajarba y3uMaa Ha ceOe Bplieme
pasmmunTUX QYHKIMja, MMaa pasmmdnte oommke, Gopme UTH,.
ITpempa je y HeKMM TpeHYIMMa IIpolieca , TypOornobanusanuje” Ae0Bao Jia je y TOKy Ipoliec
IpeBasiIaKerba ApXKaBa, hIX0Ba ,JjeCyBepeHn3anyja’ ¥ HaCTaHaK HaJi-IP)KaBHUX TBOPEBIHA
Koje 611 BpeMeHOM IIpeysere QyHKIMje Ap>KaBa, CBeTCKe KpU3e Koje Cy HacTasle Y IPBOj AeleHUjI
XXI Bexa, ykpy4ayjyhn u rekyhy COVID-19 nanemujy, 00HOBMIIE CY 3HAYA]j 1 YIIOTY CYBEPEHUX
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(Giddens, 2005, str. 83): Huje ocTao caMo TepMIH, JOK ce cafipkaj mpomeHno!'> HanpoTus,
TAYHO je CYIIPOTHO: OpaK U MOPOANIIA Ce eIIOXA/THO IIPIIarohasajy HOBUM APYLITBEHIM
OKOJTHOCTHMMa, He I'y6ehyr cBoj ocHOBHM cymicTpar'.

OBo ca3Hame je BeOMa BXKHO Kao apryMeHTallja 3a Halll CTaB Ia pasMiuT 6pako-
JIMKY V1 HOPOAVILIONVKM 06/IUIIN, KOj) OYMBAjy Ha Mejy pasiBajara CeKCYaTHOCTH Of, pe-
HPOJYKIINje IIPY YeMy CY Y CTalby fia 3aI0BO/be MCK/bYUMBO CEKCYaTHOCT, HUCY HI OpaK HIt
nopopuita, Beh Heka HOBa TI0jaBa sui generis (Suvakovic', 2013, str. 169; yn.Covic’, 2015), xojy
6u Kao TakBy TpedasIo mocebHO UCTpaXMBATH. PasaBajarbe CEKCYyaTHOCTI Off PEIIPOAYKIHje
u 6paxka (Segalen, 2009, str. 173-174) je, mpema [11ieHCOBOM 3aK/bYUKY, JOBEJIO O TOTaA Ja
»CEKCYaTHOCT KOja HeMa cajip>kaj 1o ieuHMIMj1 Huje TTofipeheHa XxeTepoceKcyamHoCTn
(Giddens, 2005, str. 82), u3 dera ce OCTIeAIYHO jaB/bajy IOKYILIaj| fa ce Opak ¥ IOpOAMIa
3amere mapoM 1 mapTHepctBoM' (Giddens, 2005, str. 84). Ykasyje ce Kako je mopopuiia
ApyiuTBeHM (heHOMEH KOju je ,,Hajuerihe M3/I0KeH MHCTPYMEHTAIN3aLj I, 3 IPUXBaTabe
CTaBa Jia ce pajiii O ,HajBMILE MIEONOr30BaHOM HojMy Y conmonoruju” (Tomanovié, 2019,
str. 302)". He Hara3MMO apryMeHTaIjy y IpWIOT Te3! fia pa3aBajarbe CeKCYalTHOCTH Off pe-
IPORYKIIVje 3Ha4M HY>KHO ahypMalijy XOMOCEKCYalTHOCTH, Kao ,HOBe CeKCyasIHe IIPaKce;
pasznBajarbe IIPOCTO 3HAYM 3a/J0BOJbEEbE CeKCYaTHOT MHCTUHKTA (1) M3BaH Opaka, Ipy 4eMy
Taj Ipoliec He Tpeba anconyTU30BaTH. 3aI0BOJbebe MHCTUHKTA CEKCYATHOCTI Ce MOXKe
BPILINMTY HA pasNu4NTe HAYMHe, YK/bYdyjyhn 1 XOMOCeKCyamTHu, alim He UCK/bY4yjyhu 1 Heke
IpyTe 06/I1Ke KOju [0 AaHAC HIUCY APYLITBEHO IpyxBalieHy, Ipy 4eMy He 3HauM fja Y TIPaKCK
He n0cTOje. ,,Ilegodunmja u fedja nopuorpaduja cy BepoBaTHO je[UHI U3/IUBIU CEKCYATHOT
HaroHa Koju ce I iajbe, CKOPO je[fHOITIACHO, CMaTpajy HepBep3HuM’ (Bauman, 2009, str. 73).
[la v je OHJia MCIIPaBHO IIOCTABUTY IIUTabe — 10 Kafa he T Tabyu Baxxutn? Jep, Taby nouu-
Ba Ha BPEJHOCTI, a aKO je CeKCYaTHOCT BPXYHCKa BPEIHOCT, OHJIA I3BECHO ¥ HEKOM BpEeMeH-
CKOM pasfo6by nazajy 1 mociefbe 3abpaHe y MMe OTpebe /ja ce 3aJOBOBY CEKCYaTHOCT S,

Ip>KaBa y BUXOBOM peliaBay (B. Hip. Markovi¢ Savi¢, 2020), mouito cy ce Hafi-p)>kaBHe TBO-
peBuHe (nonyT EY) mokasase HeopacauM 4ak y yI03y eHTUTeTa KOjU pellaBajy mpobiemMe
(problem-solving entity, Sjursen, 2012, p. 507)

Y Cp6uju BpliteHa NCTpaXXnBarbha YKasyjy Kako HeMa ,,0M THIj/X TeHepaIinjCKuX oMaka y 6pad-
HUM obpaciuMa, IoHamamy 1 BpegHoctuma” (Bobid, 2010, str. 143). ,,Cpbuja je cennduana
10 BUCOKOj YHUBEP3ATHOCTY OpaKa, PelaTMBHO PeTKMM Pa3BOAMMA, 3HAYajHOM yuelhy mpo-
IIMPeHNX IOPOANIIA, M3y3eTHO PETKIM KOXabuTal1jaMa, JaKIe, II0 BeoMa CIIOpUM MPOMeHaMa
MOHaIIama y oBoM joMeny” (Petrovié, 2011, str. 73)

ITpy yeMy HaralllaBaMo Jja €BPO-aMepUdKy OpaK U IIOPOJMITA HICY HUTH Cy MKajia OV IIa-
HeTapHO npuxBaheHn kao jegunu Moryhu tum.

Omn ce, MehyTHM ,,7TaKO PACKI/Iajy, 3aTO LITO BUXOBY CYLITUHY YMHY TabaBa OCHOBaA (adeKTUBHA
moBesaHocT maprHepa)” (Milivojevié, 2014, str. 244)

V3BecHo je ja Cy MHOTM ITOjMOBY UJI€OTOTM30BaHN, 1 Ce TOCTaB/ba MUTame KaKO Ce MepU KOjI je
»HajBuIIe”. BepoBaTHO [ja TO KOju je ,HajBuIIe” U/I0NOTM30BAH 3aBUCH ¥ Off BpeMeHa Y KOMe ce
IocMarpa Taj mojam. Mu 61cMo, Ha nIpuMep, Ipe 61/ CKJIOHM Ja 3aK/bY4VMMO Ja je ojaM poga
Kao pesy/rara Ky/lITyPHOT yTHIaja OTIYHO UIE0NIOTU30BaH, IIOLITO je IIPeMa TaKBOM CXBaTarby
Pe3y/ITaT MCK/bY4MBO COLVja/THOT MHKEHePUHTa, TOK IIOPOJIUIIA ¥IMA V1 CBOj OMOTIONIKY CYTICTPAT.
ITpema ucTpakuBamuma, MeiMjaHa y3pacTa CTyIamba y IPBU CEKCYaTHM OJHOC KOJ MIafiuX y
Cp6uju je 16 ropuna (Batut, 2009, str. 18), 1ok ce kop; POMKiba TOfMHE CTYamba Y IPBe CEKCY-
aJTHe OJJHOCE YITIAaBHOM IIOKJIAIIajy ca TONMHAMA CTYINama y Opax. ,Y y3pacTy op 15 romyua 12,4%
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Ocum Tora, aKo ce Iprpoza 6paxa CyNnCTaHIMjaTHO IPOMEHIIA U CBEJIA Ha ,,yIIapUBatbe”
u ,pacnapusame” (Giddens, 2005, str. 84), onpaBIaHO je IOCTABUTY IIATAbE 3ALITO ,,yIIa-
puBame” a He ,yTpyIbaBame’ ¢ AKO je perpecuja o MUTamby COLjaTHOT PETyIIcama CeK-
Cya/THOCTH TONIMKA, OHJIAa HU OBAaKBe CeKCyasHe Mpakce Hucy Hesamucnuse'. Illta ogpebyje
ma 6yrie mmap, a He rpyma? Xpuirhancrso. [lakiie, TOHOBO CMO Ha TepeHy eroxoM oppebennx
BPEIHOCTI, LITO HeMa MHOTO Be3e Ca ,AeMOKpaTujoM eMorja’, KojoM [upeHc ,o6pasmaxe”
IPYIITBEHO TETUTUMICAbe XOMOCEKCYaTHOCT, IIITO je 3a Fera KaKo caM KaxKe ,,[ofjefIHa-
KO B)KHO 3a ITIOIMTUYKY JE€MOKPATHUjy KOTMKO 1 YHarpeherme ycmoBa y KojuMa SKUBUMO™
(Giddens, 2005, str. 87, 88; ym1. Prokic, 2014, str. 497-498). [la M30IITPpUMO 3aK/by4aK A0 Kpaja:
3a IMOJIMTIYKY IeMOKPATHjy CY MICKOpeIbetbe IIafy 1 IIPaBO Ha 3IpaBy XUBOTHY CPEIVHY
jeHaKO BaYKHM Kao M YIIpaXmbaBambe XoMoceKcyanHocTn?! OTyza 1 HacTaHaK YMTaBe uye-
OJ/I0TMje aMepUUKe BUIIe U Cpefiibe KiIace Koja apupMiIie XoMoceKcyansaM (B. Antonié,
2014), noBe3syjyhu cexcyanny opujentanujy JI'BT ocoba ca HMXOBUM JbYACKUM IIPaBUMa
3aCHOBAaHMM Ha TOj BPCTU CeKCyajlHe Ipakce. tbuxosy npomouujy je Xumapu Knunron y
BpeMe JI0K je 6yta ap>xaBHu cekperap CAJL, y rosopy y cepmiury OYH y XKenesu 6. neuem-
6pa 2011, yBpcTiia y IpuopuTeTe aMepudKe CIIO/bHE NOMUTUKE M HajaBUIa MHCTPYKIN)Y
ambacajiaMa oBe 3eM/be IIIMPOM CBETa KaKo Jja BpIlle Haf30p Haf ibuxoBoM samtutoM (H. R.
Clinton, 2011), 3anpaBo Kako fia I061pajy y mpasLy mbuxose adpupmanuje's. Ta unmennma
rosopn o npocucreMckoM Kapakrepy JITBT mokpera, 6yayhu sa ce 036m/bHM ApyTBeHN
KOHQMUKTY (K/IaCHM, PACHY) M3MEIITajy Ha TePeH CeKCYaTHO-UEHTUTEeTCKIUX, Kao LITO U
upeja o ,,JeMOKPaTHj/ eMoLyja” U ,,OKOIITATOCTH OpaKa I TOPOANIe IPEeACTaB/ba CaMO JO
Kpaja M3BefieH HeonubepaIHy 3aXBaT y IPaBIly aTOMU3al[yje TMIHOCTH KOja BaH OPOMIie
0CTaje MOTIYHO CaMa, HefoBo/bHO 3amrtiheHa 1 yckpaheHa 3a 3a/j0BO/berbe pa3mManTIX
moTpeba Koje je y OKBMpUMa HOPOANIIe Perymucana.

T3B. ,JICTOIIONHE 3ajeHNIIe” HUCY HUTU MOTY
fa 6y[y MCTO IITO ¥ OPOANIIA U Opak

CraBoBu aMepnuKe HeobepanHe enTe U BIAJUHNIX 3BAHNIHUKA, YOp3amu cy
IIpollec IIpaBHOI HOPMUpamba T3B. ,ICTONONHNX 3ajefHNIa . [laHcKa je Oula IIpBa 3eM/ba
Ha CBETY Koja je 1989. 3aKOHCKM O3BaHMYM/IA PETUCTPALNjy UCTOIIOTHUX IIapOBa Kao
»aoMahux mapraepa” (domestic partners), nox je Xomauauja 2000. 6uia nmpBa Koja je,

Pomkuma cy y 6paky, a io 18 ropmna y 6paky je 45,9%” (Ombudsman, 2017, 52). Y o6a cry4aja,
paji ce o IedjeM y3pacty, 6ynyhu fia je mete ,,cBako /byacko Ouhe Koje Huje HABPIIMIO OCAMHAECT
ropnna xmnBora” (UN Human Rights, 1989,Article 1). IIpema ToMe, MOXXeMO Ce CaIr/TaCUTH Aa
je megodumja IpeAMeT KPMBUYHOT IIPOrOHA U jaBHE OCYIE, [ja Ce CMATpa MepBepsyjoM, aji je
IMEbEHIIA [1a Ce )KMBOTHA 1006 3a IIpBe CeKCyasHe OTHOCe CIYIITAa Ha Iedju y3pacT U fia ce TO
IPYLITBEHO He ocyhyje yKOINKo Huje IO Cpeay HaCWIHNYKY UNH.
7" Hanporus, 3aMIUCTIMBE CYy 1 IIPUMEY)Y Ce Kao ,,CBIHTepaj’, CaMo joIll HeMajy CBoje ,Iapaze’.
Vicropujcku riefaHo, of, 1977. Ha jyToCIOBEHCKMM IIPOCTOPUMA XOMOCEKCYaTHOCT je leKpYMIHa-
ymsoBaHa y XpBaTckoj, Cnosennju, LlpHoj fopy 1 BojBopyHy (Tomro cy noce ycpajama YcTaa
C®PJ 13 1974. cBe penybnuke 1 MOKpajiHe MMase CBOje KpUBIYHE 3aKOHe), a 0ff 1994. y ocTaTKy
Cp6wje. Ipamarypr JoBax Rupnnos je Ha 13. Kourpecy Caesa komyHucTa Jyrocnasuje 1986. jaBHo
3aTPaKMO J1a Ce OBa CEKCya/THa IPaKca IEKPYMIHA/N3Yje Ha YMTABOM jyTOCTOBEHCKOM IIPOCTODY.
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IPOMEHMBIIY 3aKOHCKY fepuHnimjy 6paka, oMoryhia ckamarme MCTOIIONHMX OpaKoBa
(Same-Sex Marriage Around the World, 2019). 3axpy4no ca 2020. roguHoM, 29 fpxKaBa
je 3aKOHCKMU IIPM3HAJIO0 XOMOCEKCyaTHu Opak’’.

»VIcTomnonHe 3ajepuurie” cy 3anpaso eydemmusam 3a ucrononuu 6pak. Hasusajy
ce rpabanckuM 3ajeguunama (civil union), perncTpoBaHUM IapTHePCTBUMA (registered
partnership) Vv 3ajefHIYKVIM WU HapTHepcKuM foMahuncTBuMa (domestic partnership).
bpoj mprkaBa Koju X je mpusHao je Behu o 6poja prxaBa Koje Cy Ipu3HajIe XOMOCEKCy-
amHM 6pak, anu je y Hajsehem 6pojy 3emaspa Koje Cy mpusHae XOMOCEKCYaTHN 6pak ToMe
IPeTXOANIO 3aKOHCKO TIPM3HaBake XOMOCEKCYaTHNX O6paKoMMKIX 3ajeqHuIia. Pasmika
usMel)y oBaKBUX 3ajeTHIIIA ¥ XOMOCEKCYaTHOT Opaka MOXke Jia Oy/ie caMo TepMIHOJOIIKA
(HIp. y cny4ajy AHfiOpe) B0 CYIICTaHIIMjaTHOT Kafia OBaKBe 3ajefHNIIe He MOTY Ja YCBajajy
meny (Hup. Yemxa, [Topryran, [lIBajiuapcka®). Heke of 0BuX ap>kaBa Cy Ha OBaj HauMH
pelIaBajie reHepaTHO MUTambe BaHOpauHMX 3ajegHnia. Tako cy y IlopTyrany npusHare
BaHOpauHe 3ajemuutie (Unido de facto), koje MOTy fia OYRy 1 XeTepOoceKCyanHe I XOMOCeK-
CyaJlHe, alu OBe JIpyTe He MOTY Jia yCBajajy meny. Y Vtanuju je sakoH o rpabhaHckoj 3ajen-
Huuy (unioni civili) ycBojen 2016. roguHe T3B. ,, UpyHa 3aKOH’ 0 MICTOIIOIHO] 3ajeHALN
OJIHOCHO CY>KVBOTY JiBa I'ej MyIIIKaplia WM JBe KeHe Je30ejKe, U Koju IIpUsHaje paBa Koja
ce y HajBehoj Mepu MOTry M3jegHAYNTH Ca OHMMA KOja ce CTUYY y OpadHoj 3ajeHILIN, aIn
He U IIPaBO Ha POUTE/bCTBO HUTY TOPEKIIO (KA0o HU yCBajambe AeTeTa OBOT Apyror[mapT-
Hepa] mnu ycBajama)” (Naldini, Solera, 2020, str. 15).@paHijycka je, max, mpu3Hama Xo-
MoceKcyaHu 6pax, anu je omoryhma joru aBa o6mmka 6pakonmmkux 3ajeguuna: a) [laxii
ipahancke conugaproctiu (Pacte civil de solidarité, PACS) koju 1o paBuMa IIapTHepa JIM4n
Ha 6pak, a/y He Jaje MOTyhHOCT ycIOCTaB/bama OfHOCA Ca JIeLOM HUTHU CTBapaba Poj-
6uHckux Besa. Paju ce o Bpctu rpahanckor yroBopa nsmely mapraepa xoju mory na 6yay
XeTepOCeKCyaILy VIV XOMOCEKCYa/IIV U KOju IPOU3BOAY edeKTe Ha COLjanHa IpaBa
U [IpaBa Ha IPUXOJE, MIMOBIUHY, IAPTHEPCKO CTAHOBAE, IOpPecKa MuTama...Mehytnm y
OBUM CTTyJajeBMMa IOPOAIYHA TIeH3Nja He TTOCToji1, Ha ocHoBY PACS Huje Moryhe mobutn

¥ Aprenrtuna (2010), Aycrpannuja (2017), Aycrpuja (2019), Benruja (2003), bpaswun (2013),
Ipenmang (2015), Mancka (2012, ykpyayjyhn u @apcka octpsa 2017), Exsazgop (2019), Enrnecka
u Benc (2013), Vicmang (2010), Vpcka (2015), Jyxxnoadpudka Penrybmmxa (2006), Kanaga (2005),
Komym6uja (2016), Kocrapuka (2020), JTykcem6ypr (2014), Manta (2017), Mexcuxo (2015, oyrykom
BpxosHor cypa), Hemauka (2017), Hosu 3enang (2013), Hopserka (2008), CAJT (2015), CeBepHa
Vpcka (2019), ITopryran (2010), Tajsan (2019), Ypyrsaj (2013), ®uncka (2015), Ppaniycka (2013),
Xomaupauja (2000), IIBencka (2009), HIkotcka (2014), IInaxuja (2005). TIpema ToMe, 0BakBa BpcTa
6paka npusHara je y 11 gp>kaBa-wiannia EY (3anapgua Espomna, Benenyke n Cxanpunasuja), CAJL;
Yjemumenom KpapescrBy, Kanaam u sem/baMa Ha Koje Cy OHM MOIIV I M3BpILIE YTUIIAj — YKYITHO
y 28 mehyHaponHo npusHaTux apkasa (Hnp. Tajsan je cacraBuu fieo HP Kune, a Enrecka, Berc,
IITxorcka u CeBepHa Vpcka cy y cactaBy YK) (Same-Sex Marriage Around the World, 2019). Moxe
ce younTn fia je 4ax 19 gp>xaBa u TajBaH To yIMHNIIIO TIOCTIe 3a/1arama Ap>KaBHOT cekperapa CAJL
Xwunapu Pogam KmHTOH y IpaBIfy BIXOBe Jleranu3sanyje.

Vnax, lIBajiapun cy Ha pedepenzymy cenreMbpa 2021. IpOMEeHMIN CBOj CTaB IOJ TAPOJIOM
AUCTY Opak 3a cBe” ¥ OFOOPI/IN 3aKOH KOjJM Ce JJ03BO/baBa I afIOMIIMja Jelle ¥ BeITadKa OIl-
nofba e36ejckux maposa. B.
https://www.b92.net/info/vesti/index.php?yyyy=2021&mm=09&dd=26&nav_category=78&nav_
id=1928261&version=amp
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6opasuiHy 10380y 3a OpaHIIyCKy, OH CTBapa PeXXMM OfBOjeHe MIMOBIHE [TAPTHEPA, Ha-
cnehuBame Moxe a 6yae TecTaMeHTapHO, peaBuba 11 Heka pyra pelerba 3a MehycobHy
3aIITUTY Koja je Moryhe perynucaTtu nsmeHom caapxnHe KoHKpeTHOT PACS off cTpaHe
mapa (Service-Public, 2021); 6) de facto koxabuitiayuja (de facto cohabitation) mpencras/pa
06/IK XeTePOCEKCYaTHOT M/IM XOMOCEKCYa/THOT ITAPTHEPCTBA KOJIM Ce IIPM3Haje IIOCTOjatbe
BIXOBE 3djegHule HU60iid, 0 4eMy HaJl/IeKHa I'pajicka CIy)K0a MoXKe U3IaTV IOTBPAY
VIV OHU CaMU MOTY JIaTu cBedaHy n3jaBy o ToMe (Notaires de France, 2021).

Kapga ce pagu o 6uBmum jyrociosenckum penybnnkama, Crosennja (2005;
Partnership Law, 2016) n Llpxa Iopa (Same-Sex Life Partnership Act of RM, 2020) cy
TOHeJIe 3aKOHe O MICTOIIOJIHMM 3ajelHIIIaMa KOjI Pery/IMIIy BhIX0Ba MIMOBMHCKA 1 Jpyra
rpabaHcka mpaBa, au ce pa3IMYUTO OFHOCE II0 MUTaky agonnuje. XpBaTcka je 2014.
HOBE/IMPajIa CBOj 3aKOH O MCTOIOMHMUM 3ajegnuuama us 2003. 1 o3BoIMIa ,,[TaPTHEPCKY
cKkp6’, M3jeHAYMBIIN TAKO ¥ CBUM CETMEHTMMa OPAK ca XOMOCEKCYATHOM OPaKOIMKOM
3ajeguuiioM (Same-Sex Life Partnership Act of RC, 2014; B. Petrasevi¢, Dui¢, Bujan, 2017),
Ha 611 KacHuMje CyfICKOM IIpecyAoM YipaBHOr cysa y 3arpeby us 2021. 6uta u eKCIVINIIUTHO
IO3BO/bEHA aJJOIINja Jelle Ha OCHOBY ,,HeuckpuMuHanyje . C/I0BeHNja je OBUM 3aKOHOM
3abpaHnsia afoIujy 1 IporIacuIa MapTHepe y IapTHePCKoj yHuju (partnerska zveza)
HeTOZO0OHNM 32 OMOMEeANIIMHCKY IIOTIIOMOTHYTY OIUIOAY, 6e3 063upa fa i ce pajgy o
PErUCTPOBAHO] MM HeperMCTPOBaHOj MapTHepcKoj yHuju (Article 2, Paragraph 3; Article
3, Paragraph 4, Partnership Law of the Republic of Slovenia, 2016). I]proropcku 3axon
ce 0 OBOM IIMTaIY He M3jallllbaBa, IpeMpa Ipefsuba, kao mro je To ynHKo u Ilpemmor
HaupTa 3akoHa o ucrononunM sajeganiama y Cpbuju (2021), na ,,cBakogHeBHe OfTyKe
y Be3M ca JjjeTeTOM MO>Ke JOHOCUTY Y IIapTHep KOju HIje POAMTeb IjeTeTa y3 IpUCTaHaK
IapTHepa KOjy je pofyTesb AjeTeTa’, Y/Me ce IPU3Hajy ofpeheHn eeMeHTH POJUTe/bCKOT
mpaBa 1 6e3 popmanHor ycBojema (Article 53 Same-Sex Life Partnership Act of RM, 2020).
CesepHa Makenonuja, bocna 1 Xepuerosuna u Cp6uja Hucy (jolr) ycBojuie 0BakBe IIpo-
mce, npempa je y Cpouju y ToM CMUCITy HauMIbeH 030M/baH MOKyIIaj. [enepanHo, mocroju
3HA4YajHO IIPOTHB/berbe XpulthaHCcKe IIpKBe (1 IpaBOC/IaBHE Y PUMOKATOMNYKe) IIPYU3HA-
BaIby XOMOCEKCYaTHUX ,0paKoBa” 1/ ,JICTOIIONHYUX 3ajefHILIA’, 11a je Y Ap>KaBaMma y
KOjuMa je yTULaj IpKBe 3Ha4YajaH, U3jeJHadyaBarbe UILJIO TeXe, IIPI YeMy CY Herfie BIacTu
npenylTaae cCygoBuMa ga omoryhe ofpebhena npasa kako 61 nsberie cykotpaBame ca
LIPKBOM, aJIM ¥ jaABHUM MHIbebeM, Kao LITO je TO C/Iy4aj ca yCBajameM Jielie y XpBaTcKoj,
IOK je 3aKOH Koju je To IpaBo npenBupeo y CroBeHuju 61o ogbdadeH Ha pedepeHAyMy.

Y Cpbwuju je TokoM 2021. rofyHe HauMEbEH ITOKYIIAj yCBajarba 3aKOHa O MCTOIIOTHUM
3ajeHMIIaMa’*!, CIMYHOT OHOM KOjI je YCBOjeH Y PYTUM OMBIIUM jyTOCTIOBEHCKUM PeITy-

! VIHTepecaHTHO je fia ce oBaj HalpT mojaBno y TpeHyTKy Kajja Ha IOJIMTUYKO] CLieH) He IIOCTOj!

yTHIIajHA HOMUTINYKA TAPTHja KOja MMa Kao IIPOrPaMCKo OIpefie/belbe 3a/laratbe 3a OBAKBY BPCTY
OpaKoNMKIX 3ajeffHNIIA. ,,/I3y3eB CIIC unju cTaB Hiuje eKCIUIMLUTAH, a/IV [IOMIIbe apupMIcarmbe
npasa JITBT monynauuje, 13 yera mociefyuaHo c/efie ¥ IpaBa y JOMeHY [OPOANYHe MOJINTHUKE,
ocTasie CTpaHKe nofpasyMeBajyhe mocMarpajy mopojuily Kao 3ajefHIIly MYIIKapIiA Vi SKeHe 1 B~
xoBe piene” (Suvakovi¢, 2020, str. 55). Yopenumo yu oBaj cTas u3 [Iporpamcke exnapanmje CIIC
»Busuja Cpbuje 2020” (2014) ca ynozopemeM Koje je mpod. ap Pagorn Cvmpkosrh 1991. n3Heo
Ha CaBety 3a Teopujckn paj I'maBHor of6opa rana Bnanajyhe Coumjamctiake napruje Cp6buje
Kajla je yKa3ao Ha MJEONOMLIKY HOmIory u enoBatbe JITBT mokpera u Ha 3HaYajaH T0OUCTIIKY
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6nnkama. Caunibe je ITpemnor Harpra (Proposal Draft, 2021) xoju je ynyhen Ha jaBHy
pacripaBy, an je OHa [ja/la U3y3eTHO HeraTuBHe edeKTe, TAKO Jja Ce Off IheroBOT yCBajamba
OflyCTasno, a mpefcenHuK Perrybnuke je mao usjaBy u fa ra He 6u moTIMCA0 Kaja 6u 6mo
YCBOjeH, MOILITO ce Kocu ca WI. 62 YcraBa Pemry6mke Cpbuje Koju 6pak ImperosHaje kKao
3ajemHuIy Mylkapia u sxeHe (Vudié, 2021; B. Constitution of the Republic of Serbia, 2006).
TuMe je Ha Heko BpeMe OBO IUTalbe CKUHYTO ca JJHEBHOT pefia.

IIITa je ciopHO y Be3u ca BO/OM Jla Ce JOHeCe OBAKaB 3aKOH 1 FeTOBYM CafipyKajeM?
Hajnpe, Bomba je HajMame criopHa. He Moke ce ocriopaBaTit ia y ApyIITBMMA IOCTOjU
onpebeHn 6poj bynu Koju OFpKaBajy TpajHMje XOMOCEKCyanHe Be3e I IMajy noTpeby fa
Ha OCHOBY TOTa ocTBapyjy ofpebena npasa. [TocTojarmbe XOMOCEKCYyaTHOCTI CBAKAKO HIfje
106pO ca acIeKTa KOJEKTUBHOT IPYIITBEHOT NHTEPeca, a/Il ce He MOXKe HeTMPATH HeHO
nocrojame. OHo ce, MehyTum, He Mopa H1 apupmucary. [lakie, mpasa Koja ce M3BOJie U3
TPajHOCTH Ofp>KaBarba XOMOCEKCYaTHUX OIHOCA Ca VICTVIM ITAPTHEPOM — IIPUXBAT/BIBO;
yrpokaBame Tyhux npasa (BehyHe cTaHOBHMKa) — HelpuxBat/p1Bo. CBaKaKo, 3ar0BOP-
Hunu pemema npensubhennx IIpegnorom Harpra 3akona he ocnopasaru fja ce mume
yrposkaBajy Heunja npasa. To, mehyTum, He ofroBapa NCTHHM.

Pasnukyjyhu u neranusyjyhu ,,perncrpoBany” oOff ,HeperucTpoBaHe JCTOIIOTHE
3ajefHUIIe — 0 aHAJIOTUj/ Ha 6padHy 11 BaHOpauHy 3ajemuny — [Ipemmor Harpra 3akona
uX fepUHMIIE KO ,,3ajefHUIY IOPOANYIHOT XMBOTA ABa auia uctor nmona” (Article 2,
Proposal Draft, 2021). Beh ce oBpe cycpehemo ca mpo6remom: mopopuiia ce sacHnBa 6pa-
KoM (wyt BaHOpadHO), a/t €y 1 6pak u BaHOpavYHA 3ajeHNUIIA 11 IO HOPMATUBHO] Aedu-
Hynmju u3 Yerasa Cp6uje (Article 62, Paragraph 2, Constitution of the Republic of Serbia,
2006) u ITopopmunor 3akona Cpouje(Article 3 u 4. Family Law of the Republic of Serbia),

YTUILaj KOjYI OH MMa y TIOJIUTIYKOj U APYTUM cepaMa APYLITBA, yO4aBaMO 3HaUajHy IPOMEHY
y Teopujcko-nporpamckoj onpenerbenoctu CIIC. TakBa BpcTa MpoMeHe KapaKTepUCTIYHA je U
3a IIporpame PYIMX COLVjaIMCTUYKUX 1 COLMjaieMOKPATCKIX MTAPTHja, Ipe cBera y Eppomnn,
0ceOHO OHUX ,,TpehenyTaikux’, camo je Hemoryhe He IIOCTaBUTH INUTAlbE [a JIN j€ TO jefUHO
CYIITMHCKO Pas/MKOBambe Off IIPOrpaMCKIX Havesa AecHulie. [ieHc TBpAu fa Cy ,XOMOCEeKCyail-
1 CIOCOOHM ofrajaTy feny kao u xerepocekcyaniy” (Giddens, 1999, str. 92). [Ipyre yrumajxe
no/mnake napruje, Hrup. CHC n CITAC Anexcanpapa [llamha, koju ce y mehyBpemeny yjenuuno
ca CHC, kao u JC JIparana Mapxosuha I[Tanme, koanmuiponor naptaepa CIIC, Hemajy B0jOy y
BE3M Ca TUM Ja je IOPOJMIIa 3ajeHMIIa MyLIKaplia 11 XKeHe 1 BbUX0Be fierie. Mo/ia objalimberne
3a oBakas IIpemor Hanpra 3akoHa Tpe6a TpaXXuTH y TOMe Jia je Ipefiarad MuHucTapka foppana
Yomuh, 6mBira wiannna JC, unja KaHAUALMOHA JIVICTA HUje ycIlena Ha npebe eHsyc of 3% n
06e30e/1y 3aCTYI/BEHOCT Y IIap/IAMEHTY, aJli je ¥ IOpef Tora M3abpaHa 3a MMHUCTAPKY 3a JbY-
CKa M MabIHCKa IIpaBa ¥ ApylmTBeHn gujanor. OHa Bajbla CMaTpa fia je, IOLITO HeMa HUKAaKaB
U300pHY JITUTIMMUTET, IIOMUTIIKY ITporpaM Braze He o6aBesyje. Tpeba Takohe mopcetnty fia je
y IPOIIJIOM Ca3VBY IIapJlaMeHTa, HapoiHM mocnanuk Yemomup Jopanosyh MapTta 2019. mogHeo
ITpemor 3aKOHa O PErMCTPOBAHNM MICTONONHUM 3ajefHuIjaMa. Hit mberopa mocaHyKa IMCTa Hitje
yCIIeNna Jla Ha IIOCTIeIlbyM Iap/laMeHTapHIM 1360puMa yhe y mapiraMeHT. 3a/iararmbe omuTiiapa
6e3 MKaKBOT IeMOKPATCKOT JIETUTYMITETA 3 yCBajakbe OBAKBOT IIPOIINCA 32 HAC je CUTHAJI fIa CY
CTBapHU MHUIIMjATOPY HErOBOT JOHOIIEHA YTHUI[AjHA UHOCTPaHNU LieHTpy Mohn koju Hamehy
CBOjy BOJbY U IHTepeCe TaMo Ifie UM je To Moryhe. OHu mupe HeomibepanHy UeoNnorujy Koja ce
HaJIasyl y OCHOBMU OBaKBe MHUIMjaTVBe, Y OBOM C/Ty4ajy mpeko JITBT mokpeTa 1 meroByx 106ucTa.
3aTo U He YyAM Be/MMKa CIMYHOCT Y TeKCTOBMMA 3aKOHCKUX pelllersa y XpBaTckoj 1 I]pHoj Topu
U y M3HETOM Ha jaBHY pacnpasy IIpemnory Hanpra y Cpoujn.
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Uy TPAANI[MOHAIHO COLMOIONIKOM CXBaTamky OBOT II0jMa — XeTepoceKcyaaun. Ocum
OpauHMX ITAPTHePa, IIOPOAUILY caunbaBajy u gena. [Ipemtor Hanpra 3akoHa nHCucTMIpa
Jla Ce CKJIaNar-eM VCTOIIOJIHE 3ajeHNIIe KOHCTUTYIIIE TOPOAIIHN XXIBOT, IIOPOJVILIA, 11
TO Bapupajyhu maiexxe 1 npupjeBcke 06/1MKe MOHAB/bA KPO3 3aKOHCKM TEKCT YaK 14 myral
Ykonuko ysmeMo y 063up u npunoxero O6pasnoxeme [Ipemmora Harjpra 3akoHa, qak
46 nyTa. ViejoM fa ckanameM MCTOIIOIHE 3ajefiHuIIe 01Ba 3aCHOBAH ,,IIOPOAVNYHM >KU-
BOT’, 3aIIPABO Ce APYTMM pednma Kaxke fia ce ckaama — 6pax. Camo ce 300r IIpOTHB/bEHa
jaBHOCTH, YyCTaBHMX U 3aKOHCKMX HOPMU, CTaBa TPAJUIIMOHATTHIX BePCKIX 3ajefHNULA ¥
Cp6uju, kopuctu eydemmnsam — ,,ICTOIIOTHA 3ajeHUIIA

Hajmpe, ako je 1wb 6paka — pellpofyKIyja, KaKo ce TO OLYBEK CMATpPajIo y COLM-
OJIOTMj¥ TTOPOANIIE — T1a je 360T Tora OH mpaBoM 3auTrheHa CeKCyaIHa Be3a, jacHO je fja
Y MICTOIIOTTHMM 3ajeIHUIIaMa ¥ XOMOCEKCYaTHUM OpaKoBJMa TaKo HellTo Huje Moryhe.
3akoHu OMosIoruje Cy y ToM HOITIefly HeYMUTHH. JefuHo 1To je Moryhe, of oHora mTo ce
CMaTpa CyIICTpaToM OpaKa, jecTe 3a/j0BOJbelbe (XOMO) CEKCYaTHMX IToTpeba mapTHepa. A,
HJI XeTepOCeKCyanHe ToTpebe ce He IITHUTe BUX pajy, Beh y ,,unmpy pahama noromcrsa”
(Mili¢, 2007, str. 117). ITpema ToMe, K/by4HM 3aXTeB 300T Kora HacTaje Opak — pabame fere,
HI Y C/Ty4ajy UCTOMOJIHYIX 3ajelHMNIIa HI Y C/TY4ajy XOMOCEKCYanTHOr 6paka Hifje 3a/J0BOJbEH.
/13 TakBMX Besa He MOTY [ia HACTaHY HM OpaK HM IIOPOJVILIA.

»IIpousBon” O6paka (1 BaHOpauHe 3ajeqHNUIIe) jecTe HacTaHaK cpopcTBa. Hajmpe,
KPBHOT cpojcTBa u3Meby poauTerba 1 BUXOBE ielle, U ja/be JUPEKTHO U MOOOYHO IIaTpy-
JMHeapHO U MaTpuInHeapHo n3Meby neie u npyrux pobaka. JacHo je ia T3B. ,XOMOCEK-
CyaIHU 6paKk” HUTH ,,JICTOIIO/IHA 3ajeIHUIIa” He MOTY Jia TBOpe KPBHOCPOJZHIYKE OHOCE.
Ocum KpBHOT CPOACTBa, 6pakoM (YaK ¥ y OHOM 13 KOT 13 HEKOT pasjiora HeMma felie)
YBEK HacTaje Ta36MHCKO cpoficTBO. OHO je 06M4ajHO 3aCHOBAHO, @ IIPABHO PETY/INCAHO.
Ta36MHCKO CPOZICTBO KOJ ,,JICTOIIONIHMX 3ajeSHuUIa” (Kao HY KOJI ,XOMOCEKCYaIHOT Opaka”)
je roToBo HezaMuc/BO y CpOuju, a BEpOBATHO U Y MHOTMM IPYTVIM [Ie/IOBMMA CBETA, IAKO
ce npepnaray [Ipennora Harpra 3akoHa IoHalIa kao fia je oHo Moryhe, ma ra perymuuie y
OfIHOCY Ha OBaKBe 3ajeflHNIle. 3aIlTO je Ta36MHCKO CPOCTBO HE3aMMCIMBO? 3aTo IITO je
3aCHOBAHO Ha 00114ajlIMa, a ,JICTOIIONHE 3ajeflHMIIe” HICY yoOudajeHe y TpaMLMOHaTHOM
HAUMHY XMBOTA, Beh cy mpomsBof cormjanHor umkemepunra (Suvakovié, 2014). akre,
jemHa BpCTa CPOJCTBA KOje MOXKe Jla HaCTaHe KPO3 OBaKBe 3ajefHIIIE jecTe OHO 3aKOH-
cko, namehy napraepa.Cpakaxo, Moryhm cy u fpyru o61uum 3aKOHCKOT CPOJICTBA, aKO X
I03BOJIM 3aKOHOJIABALl, HIIP. a0 TUBHO CPOJCTBO VIV YaK HEKU OOMNUIIN ,, HECPOTHUYKIX
nopopuua” (B. Mladenovi¢, Panov, 2003, str. 65). Kako cmo Beh HaBeny, 1o npasuiy je
TII0CTIe YCBajara 3aKOHA O VICTOTIOTHMM 33jeIHUIIaMa C/IefINO 3aKOH O XOMOCEKCYaTHOM
Opaxy Iy TyMadera 3aKOHa O MCTOIOTHIM 3ajeHNUL[aMa Koja Cy, yIJIABHOM ce Mo31Bajyhn
Ha Have/lo0 HelUCKPUMMHAIje*, J03BO/baBaa afonnujy. Y HOIIeny ,HeCpOJHIIKIX

2 OBpie ce pajii O TIOTITYHO HOTPENIHOM padyMeBamby MojMa AMCKPUMIHALINjA, Y TO CBECHO HOrpe-

ITHOM KaKo 611 Ce MICITYHVO 3allpTaHy IV/b: M3jeHaYaBalbe XOMOCEKCyaTHIX 3ajefHuIa (6e3
0631pa Ha TEPMVH KOjJ Ce 3a BbUX KOPUCTH) ca 6pakoM u nopopuuoM. OHa je Moryha y curya-
IMjaMa Kajia ce y UCtiuM UpasHum Cutityayujama IoCTyIa Ha IPaBHO pasinynTe HaunHe. [TormTo
¥ cCaMU IIpefijiarauyl TepMUHOMOIMIKY (Majia He M CYLITMHCKY, KaKo cMO Beh pexim) pasimmkyjy
JVICTOIIONHE 3ajefiHNIIe Off 6paKa, OHJIA je jaCHO Ja He MOXKe OMTYU HMKAKO Pedn O AUCKPYMIHALVjH,
TIOIITO jefjaH IIPaBHM MHCTUTYT oMoryhyje jefHy BpCTy IIpaBa, a IPyTY IPaBHU UHCTUTYT — JPYTY.
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mopogpuia’, oHe 61 ce OBaKBUM 3ajegHuIiamMa Morie omoryhuru seh Ha ocHOBY 4. 54.
ITpennora Harpra 3aKoHa KOjUM Ce PEeryIuily ,IpaBa 13 COLijalHe U fledje 3alTuTe .

Cyutracka yHKImja mopogutie je conujammnsatropcka. Ko ce connjammsyje? Herna.
Hu ucromnonHa 3ajefHuIIa HY XOMOCEKCYanH) 6pak He MOTY fia TBOpe MIPUPOIHIM My TeM
nopopuiy ca gerom. Kako cmo Beh objacHmnu, 6uonornja ux cnpevasa fia 3a4Hy y TaKBOj
BPCTI Bese (He U M3BaH e, alM je To MoceOHO muTame). [TomTo He MOTy [a MMajy Ipu-
POZHY Jelly, jacHO je a y BbMXO0BOM CJIy4ajy M30CTaje 1 0Ba QYHKIMja HOPOJIIE.

HecnopHo je ja oBakBe 3ajefjHuLie MOTy ia 00aB/bajy, OCUM CEKCyaTHe 1 eKOHOMCKY
¢byHKUUjY, Ha HAYMH Kao y 6paKy 1 IOPOAUIINL.

Cse oBo npepiaray [Ipennora Hanpra 3akoHa saHeMapyje 1 BpILN M3jefHAYABAIbE
VICTOTIONHYX 3ajefHNI[A ca TOPOAUIIOM, KopucTehu ce yak u capkasmoM y O6pasnoxemny
KaKo je TYMe IIOpOJANIa ,,6all HampOTUB Kao MHCTUTYIIMja OjadaHa TMMe ITo ce Behem
6pojy /pyan omoryhaBajy mpaBHa CTaOV/IHOCT U IIPEIHOCTY IOPOANYIHOT X1BoTa . OBO
IpeJICTaB/ba OYMIJIE[HY 3aMEHY Te3a, jep Ce CeKCya/IHu Iap Impornamasa nopoguiom! Kako
CMO IIOKa3a/In, TeMe/b OBe 3ajeHNUILIE je 3a/J0BO/bebe CeKCYaTHMX MoTpeda mapTHepa Ha
onpebenn HaunH, a He penpPOAYKIMja, HACTAHAK CPOACTBA, COLVjANMM3aI[Hja, IITO Cy CBE
raBHe QyHKI[Uje opopuiie. YIIpaBo OBa YMIbEHNIIA ce TOTBphyje 1 Kpo3 eMIupujcKe
HOJIaTKe O TOMe Jia YaK ¥ TaMO IJie Cy IPU3HATY XOMOCEKCYanHy 6paKoBY Ji/ VMU VICTOIION-
He 3ajefHuIle OHe Kpahe Tpajy u uemhe ce packupajy, mro AHToHnh objamrmasa Behum
IIPOMICKYITETOM OCEOHO KO, MYIIKIX XOMOCeKcyanana, (Antoni¢, 2014, str. 173-174),
JIOK ayTOPM KOjU Ce 3a/1aXKy 3a JIera/IN3alyjy OBAaKBIX 3ajefHMIIA 00jallibaBajy KaKo je TO
HOC/IeNULIA ,IIPUBUJIEIHja” Koje YyKuBajy 6paunn maposu (Mrscevic, 2009, str. 82). Ocum
TOTq, TIpefyIarad TBPAM y 00pasoxkermy KaKo ,JICTOIO/HE 3ajeHNLe” TIPECTaB/bajy »3a-
KOHCKO IIPM3Hatbe IPYrOCTU, OHO 3HAYM JIera/IM30BaHO MPABO Ha Pas/IMINTOCT, IIPABO He
caMo Ha ToJIepucaHy, Beh u 3akoHoM akTuBHO 3amTnheny ‘mpyroct”.V oBo Huje HuIITA
IPYTO JI0 M3BPTaH-e YMbEeHNIA 1 MJIE0/IONIKa MAaHTPa KOja ce IOHAB/ba Off HACTaHKA OBe
nanmyjatrse. Kako uciiio (monxo) moxe fa 6yme cumborn gpyiocitiu? Beh cam Ha3uB jacHo
yKasyje fia ce lbMMa He IIPY3Haje HUKAaKBa PYTOCT, Pa3IMInNTOCT, Beh IOKylIaBa fia M ce
IIpM3HA JICTO, a 3aBapaBakba Pajiu ce TBPAU CynpoTHo. YomuuTe, [Ipemtor Hanpra 3akona o
VICTOIIONHMM 3ajeffHUIIaMa je ITyH HeoCTIeTHOCTH, IITO ¥ He uyAu, 6ynyhu na ce wyme moKy-
1L1aBajy PEryaucaTit, 3alipaBo TBOPUTI, II0jaBe KOje Cy Pe3yNTaT HajAMPEeKTHY]er COLMjaTHOT
uHXemepuHra. Tako ce y leMy Halmasu ofpen6da aa ce ,pOJHM UIEHTUTET apTHepa 110-
mryje” (Article 4, Paragraph 2, Proposal Draft, 2021), nox ce wianom 9. ITpemtora Harjpra
ozpebyje ma ce ncromonHa 3ajeHMIIA He MOYKe CKIOTIUTH aKO Cy TAPTHEPH ,,PA3TNIUTOT
nosa”. ITa Kako ce OHfa IIOLITYje POFHM UAEHTUTET? 3ap Ba MapTHepa PasIMIUTOr HO/Ia
He Mory fia ce ocehajy ma cy pogno nctu? VimMa TeopeTndapa y COLMONIOIUjU KOjIL CMATpajy
Jia TIOT M POJ, HACY MCTO, Te A je POJ COLMjamn3aTOPCKN M KYITYPHO odopMbeH. ,Pox ce
II0BE3Yje ca IPYIITBEHO KOHCTPYMCAHMUM II0jMOBMMA MYIIKOCTH M )KXEHCKOCTI; OH HIje
HY>XHO IIpou3Boj] Heunjer 61omomkor nona” (Giddens, 2007, str. 117). Ocum Tora, mpo6mem
ce jaB/ba ¥ ca TPaHCCEKCYyaTHUM ocobama, mromTo IIpemmor Harpra 3akoHa M3pexoM Kaxe
Jia je 3a 3aCHMBaIbe OBAaKBe 3ajefHIILIe IIPelpeKa ako Cy apTHepH ,,pas/mnanror mnoma’. Koju
o he y Tom crydajy 6uTu y3er kao OCHOBA 3a OfTydMBatbe: OHAj YOe/Ie)xeH y USBOLY
U3 MaTMYHe Kibure poheHnx nim oHaj APyru, IPOMEHEHN Y3 MEAUIMHCKY aCUCTEHIN)Y?
W xohe 1y 3ajefHMIIa TpecTajaTy MEAUIIMHCKOM IIPOMEHOM II071a’?
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3aIITo MOPOANIIA Y>KMBA TOCEOHY APYIITBEHY 3aIUTUTY?

»1loponniia, Majka, caMOXpaHU poauTesb 1 fiete y Perry6muiy Cpouju y>xusajy
HoceOHY 3aIITUTY, y CKIafy ca 3akoHoM™ (Article 66, Paragraph 1, Constitution of the
Republic of Serbia, 2006). ,,[Topoauiia y>xnuBa nocebHy samtuty gp>xase” (Article 2,
Paragraph 1, Family Law of the Republic of Serbia, 2005). 1 xpos TekcT cor YcraBa,
u kpo3 [Topoauynn 3akoH, Cpbuja ce onpenenyia ja Ipy>Xu Noce6Hy 3alITUTY TOPO-
mumy. OBaKBO OIpefie/berbe NHaue Huje Hallla creluduyHocT, Beh ce y KoMImapaTuBHOj
YCTaBHOCTH II0jaBsbyje y BeheM 6pojy ycTaBHUX TeKCTOBa Iocye JIpyror cBeTcKOr para (B.
Mladenovi¢, Panov, 2003, str. 66). [Toctas/pa ce muTame 300r Yera ce Ap>kaBa OIpefebyje
Ia Ipy)Xa MOCeOHY 3aIUTUTY CaMo jefHOj APYLITBEHO] IPYIN — IIOPORMIIN, @ He OYIIO KOjoj
IpPYyroj APYLITBEHOj 'PYIIN, HIIP. HABMjauKMUM TPyHaMa, pUOOMOBIIMA UTH,.

OpnroBop Ha 0BO IuTarbe hemo Hajipe moTpaknTy of 3akoHo#asLa. Y O6pasnoxerny
notpebe 3a goHourewmeM Bakeher [Topoguunor sakoHa Cpbuje (Proposal of Family Law
of Serbia, 2005, p. 100) HeBOCMIICIIEHO je HABEEHO:

»IInTama Be3aHa 3a OPOJNILY BEOMa CY BaXKHA Y KaTaJIOTy [IUTakba [IPaBHe OJINTH-
Ke yoruire. EKOHOMCKY, 06pa3oBHO, COLjaTHO, EMOLMOHATHO — KA0 U Ha MHOTO JAPYIUX
HaYMHa — HOPOANYHA CTPYKTypa ¥ IIOPOAMYHE Be3e YTUUY Ha APYLITBO. 3a0BOJbEHHE
OCHOBHE IT0Tpebe y )XKUBOTY CBAKe MHAUBI/AYE — OTPede 3a JBYACKUM KOHTAKTOM U 3a
¢dopmmparmeM YoBeKa Kao JbyfcKor 6uha — He MoXKe ce 3amucnuty 6e3 nmopoputie. Ha Taj
Ha4VH [IOPOJINIIA, BUIIE ¥ 60/be HETO U jefiHa APyra APYLITBEHa IPYIIa, TOBe3yje APYIITBO
n nojepuuna” (Proposal of Family Law of Serbia, 2005, p. 100).

YKparKo, 3aKOHOZIaBal] je YTBPAMO fja IOPOANLA ,,8uuie u 6omwe (Harn. Y.III.) Hero n
jemHa Apyra [pylITBeHa rpyna’ IpefcTaB/ba CIIOHY M3MeDy mojeuHIia 1 IpyIITBa, TE Ia
ce TO OCTBapyje Ha MOOpojaHe U pyre HadMHe. YOCTAIOM, OBaKaB CTaB IIpeMa IIOPOAMIIN
npepcrasba u MehyHaponny o6aBesy Cpbuju, 6ynyhu na je KouseHnjujom o mpaBuma
meTeTa, Kojy je ycpojwa leHepanHa ckymmutiHa OYH 1989. Beh y mpeam6ynum nmotephena
YBepPEeHOCT CTPaHa-IIOTIMCHULIA [a ,, TOPOAMIIN, KO0 OCHOBHO] jeAVHNUIIV APYLITBA I [IPH-
POZIHOj CpefMHY 3a pa3Boj U O/IarocTame CBUX IeHIX WIAHOBA a TOCeOHO felle, Tpeba fa
Oype Ipy)keHa HEOIXOfHa 3aIITHTa ¥ TOMOQ Kako 611 MOIJIa y IIOTIIYHOCTH /i IIpey3Me
oprosoprocty y 3ajenuuny” (UN Human Rights, 1989).

CoLMOIONIKY TOCMATPAHO, TIOPOAYLIA je IPUMapHA M MY/ITV(YHKI[VIOHAIHA JPYIITBE-
Ha Ipyna. Y oKBUpY e ce 06aB/bajy pasInuuTe ApylmTBeHe GyHKIUje, am ce 6ap Heke
Koje cMo Beh HaBesIy ICTOPMjCKM HajyCIIeLHYje VI HajBUILIe Y MHTEPeCy APYLITBA 00aB/bajy
YHYTap IIOpOfMIie: pelpoRyKIUja, COLMjaMn3alyja ¥ HACTAHAK CPOTHUYKIX OHOCA.

ITpBa off HaBeneHNX 06e36ehyje 6monomKy MpoaysKeTakK /byfCKe BPCTe, 11a TUMe 1
CBaKe KOHKpeTHe Hal[yje M KOHKPeTHOT ApyiuTBa. 3aTo je u YcraBoM Penybmmke Cpbuje
HOPMMPaHO fia ,,Perry6rmka Cpbuja mopcTude pouTesbe ia ce ofryde Ha pabame fere n
nomaxe uM y Tome” (Article 63, Paragraph2, Constitution of the Republic of Serbia, 2006).
Osa ycTaBHa ofipen6a Iokasyje KOMMKM ce 3Hauaj Ipujaje poIuTe/bCTBY U pabamy, Koju
Cy y TIOPOJUILIONUKIM XOMOCEKCYaTHUM 3ajefjHII[aMa HeOCTBAPUBU. Y TOM KOHTEKCTY, 1
TeopeTUYapy yKasyjy Aia je pernpoayKiija eileMeHT Mepua JbyacKor mporpeca. Hanpenyje
OHO ,,PYIITBO y KOMe ce IoBehaBa Kako Ipon3BoAba JbYAN, OfH. 6poj pymn...” (Lukié, 1995,
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str. 349). ITpema Tome, 6e3 JbyfICKe PEIIPOAYKIIMje HeMa HIf JbY/CKOT (3HAUI: IPYILITBEHOT) Ha-
npeTka. V 3arcTa, 3aMuCIMMO HEKO APYIITBO Y KoMe 611 CBY 61/ XoMoceKcyau. Hberoso
HOCTOjarbe 01 OV/I0 OrpaHMYeHO TY>KMHOM >KMBOTA CaflalllibIX reHepaluja, MOILITO He 61
6o penpoxykuyje. Y TOKy pelaTUBHO KPaTKOT BpeMeHa, TAKBO APYIITBO O OfyMpIIO.

Mako aHac mocroje yCTaHOBe 32 MHCTUTYLMOHAIHY COLMja/i3aLljy, OHA IIPYMapHa
ce 06aBJba HajycIelHYje y OKBMpY nopoputie. To je v pa3yM/bIBO: IOPOAMILIA BACIUTABA ¥
yC/IOBMMa IIOCTOjatba Jby6aBy 1 eMonja nsMely ferie v popyrerpa. [loponuiia Huje HUKaK-
Ba ,0e3/mnyHa’, oTyheHa ycTaHOBa, OMPOKPATCKY jeqHaKa ITpeMa CBIMa, Beh 3ajeHmIia Koja
je HaK/IOeHa IeTETY Koje je y 10j poheHo. leTe cTacaBa y OZHOCY Ha CBOje POAUTE/bCKE
y3ope — Majky 1 onja. ITokymraju ga ce 0BU TepMIHN 3aMeHe 0e3/IMYHNM U OTyheHuM npsu
poguitiero v gpyiu poguilie’p OTBOPEHN Cy HaIlaJ, Ha IOPOAUITY, F-eHe BPEeHOCTH I Jiedja
mpaBa. MaMa HMje HM IPBU HU IPYTU POIMTETD; TO je SKeHa Koja je poansa 1 [ojua fete
(mat. mamma - pojka). CBakako, moryhe je nojere 3aMeHUTHU pasHUM CYICTUTYLMja-
Ma KOje JJaHaC [I0CTOje, AN je IPUPOSHO MAjUMHCKO M/IEKO HajOO/b) HAYMH MCXPAHE 3a
nete. Moryhe je, HapaBHO, []a TOPOAIUIIA OCTAHE CAMO Ha CYNPYTY ¥ CYNIPY3H, fia Ce OHM
He OCTBape Kao o4eBU U Majke. Pasiosu 3a To Mory jja 6yay pasHu: of GMOJIOIIKe CIpe-
YEHOCTH JIO CBECHE OITyKe /la Ce Jlelja Ha KeJle, ITO ce He MOXKe Jpyradluje IocMaTpaTu
Hero Kao O0JINK [0 Kpaja U3pakeHOT, CeONIHOr MHANBUAYaausMa (yi. Bauman, 2009,
str. 58-61)%. MehyTum, oHU KOju >KeJle [lelly, a He MOT'Yy fia MX Majy, MOTY Jia je YCBOje.
W oBpe ce monasy off cTaBa Ja je 3a eIy Hajbolbe ja OAPaCTajy Y MOPOAUYHO] CPEVIHIL.
3aTo je M3peKOM HAIOXKEHO JIa je ,,Ap>KaBa [yXHa JIa TeTeTy 6e3 POAMUTe/bCKOT CTaparma
ob6e3benu 3alITUTY y HOPOGuUUHO]j cpeguHu yBek Kaza je To Moryhe” (uarm. Y.III, Article 6,
Paragraph 6, Family Law of the Republic of Serbia). [lasbe ce nmperusupa a ycBojurenn
Mory fa OyAy Cynpy>KHULIM WV BAHOPAYHU MapTHEPH, OJTHOCHO ,,CYIPY>KHMK MU BaHO-
pavuHM MapTHep POANTE/bA fleTeTa’,  CAMO U3Y3eTHO Ce TO IIPAaBO MOXKE I03BOJIUTI JINILY
KOje caMo XIBH, Y3 moce6HO ofobpere HaamexxHor MunncTpa (article 101, Family Law
of the Republic of Serbia). ITomro cy n mopoauiia n Ban6padHa 3ajenHnia y Cpouju mo
IepUHMIIjU XeTepOCeKCyalHe, TO je jacHO Jia je 3aKOHOfIaBal] CMaTpao Ja je 3a OfpacTarbe
U COLMjanM3aLnjy fiedje IMYHOCTY ONTUMAJIHO Jja OfipacTa y CPEIMHH KOja 10 CTPYKTYpH
OTIOHAIIIA TPUPOHY HOPOAUILY.

KonauHo, Kp03 3acHUBambe IOPOJMLIE HACTAjy U Pa3BuUjajy c€ KpBHOCPOJHUYIKY Off -
HOCK (M OHM KOj¥ UX OIIOHAIIIajy Ha OCHOBY aJlONITMBHOT CPOJICTBA), KA0 U JAPYTe BPCTe
CPOJICTBA, UMMe Ce JbYAM MoBe3yjy Ha uBpIIhuM ocHoBama, TBopehn u mmpehn cpomHmd-
ke rpyte. [Toce6HO y KpU3HUM BpeMeHMMa, KaKBa je CUTYal[uja cajia y TOKY aHAeMuje
COVID-19, nopopuua je Ha cebe ITOHOBO TIpey3ena Heke off GYHKIMja MHCTUTYLMOHATHE
coupmjammsanyje (B. Pajevi¢, Fehratovi¢, 2021), nok cy apyra ncTpakuBama II0Ka3asa KaKko
je molTo Ko IMpoMeHa y HOPOAUYHMM ITpaKcaMa Koje Cy M3MebeHe y npasily Beher eramm-
TapuaMa yHyTap nopopute, Beher ydenrha ona-mysxa (BaHOpaIHOT MYIIKOT IIapTHepa) y
o6as/parby nocnosa y fomahnnctsy, Bactnmrasamy fetie (Ciki¢, Bilinovié Rajaci¢, 2020).
OsxuBrbaBame IMMPUX CPOTHIIKMX Be3a U MHTEeH3UBMparbe pohadknx ogHoca mpumMeheno
je ¥ paHmje, T0Ce6HO Y PYIITBUMA KOja Cy Yy KPU3IL.

# .Y Hae cy BpeMme fena "Hajsehe 61aro’ — oHa BIlle HUCY U3BOP €KOHOMCKe KOPMCTH, HETO

Benmkux Tpomkosa” (Giddens, 1999, str. 93)
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»3Hauaj pOIIOMHCKMX Besa y 3eM/baMa ucTouHe EBpore, cBe Behn [je] mTo je semma
cupomainHuja. OBe HOPOAMYHE MPEXE U Be3€ NIPYKajy, KAo U Ha 3amafy, UIEHTUTET, CMU-
Ca0 KOHTMHYNUTETA y HeCTAOJM/IHOM CBETY M eMOLIMOHA/THOCT; IITABMILE, TO je M OCHOBHA
MarepjaiHa IOoApIIKa pofOuHCKoj mHUji. OBJie HOPOANIIA y IIYHO] MepU UTPa CBOjY
ynory TBpbase 1 ofopambeHor supa,... Hacripam apskase umja je jeMoKparija HecTabMIIHa,
a 6yner Bpio Husax” (Segalen, 2009, str. 481).

ITosehamwe mopopuuHe COMMAAPHOCTI 1 CHAKEbE Besa MeD)y mmpum Kpyrom cpoa-
HMKQA Y KPU3HMM BPEMEHMMa, YIIPABO YKa3yje Ha 3Ha4aj IOPOANUIIE KAO 3ajeJHuULle, Y
TeHmjecoBoM pasyMeBamy OBOT IIOjMa. Y BUCOKOMHANBU/YaTN3NPaHOM, Heomubepar-
HOM CBeTY, TellIKO je TpoHahu ApYIITBeHy IPYITy ca TAKBUM CTEIIEHOM CONMMAAPHOCTU U
4BpcTHHE MehycoOHMX Besa, KaKasB je CTy4aj ca mopoautoM. Ta UnbeHNIa, ca CTAHOBUIITA
APYLITBA, HOIPUHOCH FHbeTOBOj CTaOMIN3ALUj1, IPY YeMY je OBO MHOTO Bulle 611710 Off
3HaYaja y IPOLIIMM BPeMEeHMMa, HETO Y CaBPeMeHOCTH Kajla Ce eBpO-aMepuiKe IIopofiuiie
KOHTPaKOBaHe Ha POUTE/LCKY NTap Ca JELOM.

[Tpema ToMe, OATOBOP Ha MUTAkbE 13 IIOAHACIOBA IJIACK: APYLITBO IIOCEOHO IITUTH
HOPOAMILY 3aTO HITO 00aB/ba He3aMemwuBe QYHKIMje Koje Cy y Hajoo/beM PYyIITBEHOM
uHTepecy — GyHKIUjy 610/IOLIKe pelpoRyKumje, QYHKIVjy colyjanusanyje Maagux Ha-
pamTaja 1 QyHKIUjy YCIIOCTaB/balba U MIMpPeha CPONHUYKMX offHoca. Hu jemHa fpyra
IpYLITBEHA Ipyma He Bpum (GYHKI[Uje Koje CY Off TAKBOT 3Hauaja 3a APYIITBO Y LIe/IN-
H1. YokuBajyhy nmoce6Hy ApyIITBeHy 3alITUTY, HOPOANIIA Ce UCTOBPEMEHO jaB/ba I Kao
»IIapTHep” ApywTBY: Bpuiehu cBoje pyHKIUje, IOCeOHO COLMjann3aTOPCKy, OHA Jenyje
IPOCHCTEMCKH, TIOIITO Ce BaCIUTaBambe Jelle OfjBIja Y CKIafy ca mocrojehum MopanHum
HOpMaMa 11 BakehuM ApyIITBeHNM 1 KYITYpHUM obpacumma.

IIpaBo cBakKor YOBeKa OTPAaHMYEHO je IpaBUMa APYTUX JbYAIL.
W mena cy mypn!

Y nocaganimem U3aramy ce, IpeMa HalleM CyJY, U3[BOjUI0 KPYIIHO TIUTAKE KOje
je BaKHO NMPOJAUCKYTOBaTH. Pajiy ce 0 0fHOCY NernTUMM3aLyje mpaBa XOMOCEKCYaTHUX
3ajegHuIa (6pakoBa, MCTOIIOTHIX 3ajeflHNUIIA) U IeYjUX IpaBa.

OBo murame ce HaMehe ca JBa pasyora: ONIITENPYIITBEHOT U CIeNNPIIHO Jiedjer.
Y IpBOM CMMCITY, JTeTan3anyja, ITUTMI3alja a TI0CeOHO ITPOMOIIMja XOMOCEKCyal-
HOCTI ¥ Ha H0j 3aCHOBAHNUX 3ajeJHMAL[A IMPEKTHO IITETY OIMIITEAPYIITBEHOM UHTEPECY
- pabamy. OBo je moce6HO BaXKHO y APYIITBMMA KOja IMajy AYTOPOYHO CTAOMIN30BaHY
HIICKY cTomy ¢eprumreTa of 1,8 gerera 1o sxenn (Rasevié, 2018, str. 27), kakas je c1y4aj
ca CPIICKMM JIPYLUTBOM, Koje ofi 1992. ronuHe uMa y KOHTMHYUTETY HeraTuBaH IPUPOSHI
npuparnraj: 1992. - 6598 muua, fa 6u 2017. usHocuo vax — 38,8 xmpaza muua (Penev,
Predojevi¢ Despic, 2019, str. 1185, 1186)*. VicTpaxxnsaun ykasyjy Ha MOTyhHOCT omafiama u
OBe€ CTOIIE, a Ka0 y3pOKe TakBOT Tpenja nocyue 2000. 03HaYaBajy ,,jadyarbe MHAMBUYaNN3Ma,

# ,Ha pmeny cy BumpuBy gucrnaputeTy, GeMMHI3aLMja IpajioBa ¥ MacKynusanuja cena. Cse je

Behu 6poj ocoba Koje y peprunHoM 00y He 3acHMBajy 6pakose mnu He pabajy. Cena ce nmpasHe,
a Iopeft OCTapennx, y \wuma je cse Behn 6poj Hexxewa” (Mitrovié, 2018, str. 20).

727



Ypout B. lllysakosuh, ITpunoi paciipasu o gpyuwiitieeHom UpusHasaroy OpaKonukux...

TEXIbY Ka CaMOpeanusaluji, UsmereHy uopoguuy, gpyiauuje aapiinepcke ogHoce (Har.
VII1.), nHCUCTVpatbe Ha KBAIUTETY COIICTBEHOT XXIMBOTA M KBAJIUTETY )KUBOTA AETETA, a C
Ipyre CTpaHe, pa3BUjeHe acIMpalyje IpeMa HOTPOLIbI 1 cnobogHoM BpeMeny” (Rasevié,
2018, str. 31). JacHo je, mpema TOMe, fia Ce LITeTH OIMIITEAPYIITBEHOM MHTEPeCy 3aIlITUTOM
OHIIX CeKCyaJTHMX Be3a Koje HeMajy 3a /b HUTV MOTY MMAaTH 3a IIW/b pabare MoToMCTBa.

Jlpyr¥ je, v 3HaYAjHO CITOXKEHUjU, TPOOTIEM Ca 3aXTeBOM Jla Ce MCTOTIONTHYM 3ajeTH-
IjaMa 03BO/IM OVJIO KOjii HAYMH CTapara O feln. AKO ce y MMe /bYACKMX IIpaBa 3aXTeBa
[pU3HaBabe [IPaBa Ha CeKCyasIHe 3ajeflHN1ie 0coba MCTOT [0/Ia, OH/A Ce Y MMe TUX MCTUX
IIpaBa MOpajy LITUTH U TIpaBa IeTeTa Koja y TAKBOj BPCTM 3ajelHUIIa MOTY OUTH CaMo
yrpoxeHa. ITouto gera y oBakBUM 3ajeffHUIIaMa HUKAKO He MOTY Ja Oyly HIpUpPOHO
pobeHa, oHa ce Mopajy ycBojutu. [Ipobie je y cnenehem: ykonuko nesbejcku map ycBaja
meTe, To fete he mmaTy Tpu Majke (jBe Koje Cy ra yCBOjuIe 1 jefHY IIPUPOLHY, Koja ra je
pofIa) ¥ jeffHOT OI1a; YKOMIMKO Ce TaKaB ITap OfTydM 3a BEIITadKo oceMemaBame, Oyayhem
meTeTy ce yckpahyje mpaBo fa 3Ha Ko My je ortar (6yayhu ma ce y rakBuM curyanmjama
OYMHCTBO He MOXKe yTBphuBati). O6paTHO, YKOIMKO Ce pafiut O MYLIKOM XOMOCEKCYaI-
HOM mapy ferte he umaTy Tpu ona (IBOjuUILY Koja Cy ra YCBOjuIa I jefHOT IPUPOTHOT) U
jenny (mpupopHny) Majky! Camo oBo je Beh oBOBHO Jja ce pasyMe ia ce feTe CTaB/ba ¥
HenpupopnHy curyany;jy. [Ipu Tom, Beh momenyra Konsennuja o mpaBuma getera seh y
IpeaMOyIM MHCUCTUPA Ha TOMe JIa ,,/ieTe, Y LIU/bY HOTITYHOT M CKTafHOT PasBoja MMYHOCTH,
Tpeba [ja pacTe y HOPOAMYHOj CpefuHy, y atMmocdepu cpehe, pybaBu u pasymesama” (UN
Human Rights, 1989), a HefBOCMICIIEHO je jacHO [ja ce XOMOCEKCYaIHA 3ajeHIULIA He MOXKe
CMaTpaTH ,,IOPOUYHOM CPELNHOM , Ma Y KOjOj MepU KOHKPETaH I1ap MMao I ITOKA3UBA0
emoryje 3a gete. OBo Beh 1 360r TOra MITO Ce UCTHYE fia je HOPOANULIA ,,TIPUPOHA CPEfy-
Ha 3a pasBoj U 6/arocTame CBUX HbeHUX YWIAHOBA, d foce0Ho geye (Hart. Y.IIL.)”. Hujenna
BpcTa OpaKonuKe ¥ IOPOAUIIONIKE XOMOCEKCYalHe 3ajeJHUIIe He MOXe JIa ITPefCTaB/ba
UpupogHy cpeguHy 3a meiy, 6ap 13 6MOMOIIKIX pasiora. Je[HO Off Iej/X IIpaBa je 1 fa 3Ha
Ko cy My poauterbu (Article 7, UN Human Rights, 1989), 1 To 6e3 063upa Ha y3pacT gete-
ta (Article 59, Paragraph 1, Family Law of the Republic of Serbia). Hak u xaga nopoxura
YCBOjU fIeTe OHa Ca HbJIM YCIIOCTaB/ba 3aKOHCKM POJUTE/bCKE Be3e I, IO IPaBIITy, HACTOjI
Jla leTe He ca3Ha 3a CBOje 6uorolke poanTebe. Kako sere fa ocTBapu To CBoje MpaBo y
CUTYaLlVju KaJja je OYUIJIEAHO [Ia OHM KOjy CY I'a YCBOjU/IM CaMO OIIOHAIIAjy pOiuTe/be U
Kajia cy, 6ap MCTO KONMKO ¥ IIOPOZNIIe KOje YCBajajy Aelly, HeCIPeMHM Jia IeTeTy TIpyKe
casHame 0 6momomknM poputerbumal Cakako, Moryha je cutyaruja fia je jefas 61omo-
IIKY POAMTESH JleTeTa CTYINO y OpaKOIMKy XOMOCEKCyasHy 3ajefHIITY, T1a fla Cajia IheroB
»l1apTHep” xohe fa ycBoju iete. VI y ToM ciydajy MMamo cutyanujy fa he gere nmaru
jeHOT pOfMTe/ba BIUILIKA. Jep YBeK he mocTojatu npuposHy, 6MOMOMIKN POJUTED, IPK
4yeMy je peasHO MPETIOCTABUTH Ja BeroB OUBILIY CYIPY>KHUK/TIAPTHEP KOjH je CTYIIO
y Hek 00K OpaKo/IuKe XOMOCEKCyalHe 3ajefHuIie Hehe 6MTH clipeMaH Ha capajiiby ca
OMOTIOIIKUM POJUTE/bEM ca KOjUM MMa fieTe, Huty he 6utu cipeman fa omoryhyje Besy
ieTeTa ca TVM POJUTEIbeM, IMMe Ce OIIeT KpIle fleTeToBa mpasa (Article 9, Paragraph 3,
UN Human Rights, 1989; Article 61, Paragraph 1, Family Law of the Republic of Serbia).
Hauprom ITpensiora 3akona o ucronoaunm 3ajeguniama Cpbuje je yak npegsubero ga
»CBaKOJIHEBHE OJI/TyKe Y BE3U Ca JETETOM, KOje >K/MBY Ca POANUTE/bEM KOjH je Y MCTOIIOIHO]j
3ajeIHNIIM MOKe JOHOCUTY ¥ IIApTHEP KOjU HUje POUTEsb IeTeTa Y3 MPUCTaHAK IIapTHepa
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KOjU je pofuTeb ieTeTa 1 'y Hajoo/beM MHTepecy aeteta” (Article 37, Paragraph 2, Proposal
Draft, 2021). Ou tume, de facto, cTude efeMeHTe POAUTE/BCKOT TIpaBa 1 6e3 GpopmantHoOr
YCBOjerba, U HOPef] XXMBOT U IIO3HATOT OYOIOIIKOT [PYTOTr pofuTeba!

[TocebHo mnTambe je ,Kobnjare geTeTa” y3 MOCpefoOBabe Cyporar Majkit. IIpommcn
Cp6uje cy Ty jacHu: axo je go TpysHohe HoIUIO0 Y3 6MOMeNUIMHCKY oMo, MajKa fieTeTa
je XXeHa Koja je poAmIa feTe, a aKo je AapoBaHa jajHa henuja 3a OIIOAY ,MATEPUHCTBO
KeHe Koja je maposaia jajHy henujy He moxxe ce yrBphusarn” (Article 57, Family Law
of the Republic of Serbia).Y oBakBoj cuTyaumju omem feteTa ce cMaTpa My MajKe U
HeH BaHOPaYHU IapTHEP YKOIUKO Ce MICMEHO CaIIacyo Jja ce M3BPLIN OMOMEVIIHCKI
TIOTIIOMOTHYTa OTIONHHA, 0K Ce ¥ CITy4ajy ApOBarha CeMeHMX hemja 04nHCTBO MyIIKap-
I1a KOju MX je mapoBao He Moxke yTBphusaru (Article 58, Family Law of the Republic of
Serbia). OBakBa pelllera Cy BayKHa 3aTO LITO CIIpeyaBajy TProBUHY pabameM felle, TO
je ca MOpaJIHOT acIleKTa y jefHaKOoj Mepy CIIOPHO Kao ¥ TProBMuHa ferioM. OcuM Tora, un
ca cyporar MajKe ce IPeHOCH [Ie0 FeHETCKOT MaTepujaja Ha JieTe, TaKo Jla OHA U HOpef
BOJbE JIa HOCH JieTe KOje je 3a4eTO BelITAuKUM CIajarbeM TYDHIX )KeHCKUX jajHux henmja u
MYLIKOT ceMeHa — 6e3 IbeHor y4emiha y ToMe — MIIaK yTu4e Ha IVIOf] KOji e y 10j pasBuja.
Y oBakBUM cuTyaljaMa geTe uMa 6ap jBe Majke: OHy Koja ra je pOfIIa U OHY Koja je IIp-
BOj I/IATUIA [a Ta POAY U 10j mpefa. Cutyiuja 6u o feTe 61Ia 1CTa YKOMUKO OU Ce rej
Hapy JO3BOIWIO A AHTAXYje KEHY-CypOoraT MajKy pajn ,nobujama gerera’. 3a OMOIOMIKY
MajKy, feTe HiKaja Hehe casHaTu, 1 TO olleT IpeficTaB/ba Kplleme IIpaBa fieTeTa Koja Cy
My sarapantoBana Kousenuujom (Article 7, UN Human Rights, 1989) n YcraBom Cp6uje
(Article 64, Paragraph 2, Constitution of the Republic of Serbia, 2006).

KoHayHo, 13BECHO je fja ce colMjann3alija 1 BaCIUTaBalbe Jelie He MOyKe OfiBYjaTH
Ha UCTU HAYMH Y IIOPOMIYM ¥ HOPOAMULIOIMKIM XOMOCEKCYaTHUM 3ajeHMLIaMa, Te Ja
Pe3ynTaTy BHeHOT OfiBMjamba y CPEAVIHYU Koja HI He TMIY Ha TIOPOJIYHY He MOTy fia 6ymy
UJIEHTUYHY Kao IITO je TO cIy4aj y mopopuun. AntoHuh (2014, str. 88-93) naje mperen
Beher 6poja eMIMpujcKMX NCTPaXKMBakba, KOja IIOTKPEIUbYjy T3y O TOMe fia APYLITBeHa
CpeMHa U Te Kako yTude Ha 6ynyhy cekcyamHy opujeHTaIMjy AeTeTa, OHOCHO Jla CeKCy-
a/IHa OpMjeHTalja Hje UCK/bYIMBY pesynTaT 6uosomike npegectuarpanoctu. [Toctaspa
ce IMMTalbe IITA je APYyIITBeHN nHTepec ¢ Jla ce meTe conyjanmusyje y Hajoopoj Moryhoj
CPefMHN 3a ’era — HOPONNIIM, WIM [ja Ce Ha yIITp6 [iedjer IpaBa Ja ce coLujanmusyje y
IPMPONIHOj 3ajelHULIN y KOjoj ce o6aB/ba Ta QyHKIMja — IOPONUIIM, TAKBA AKTUBHOCT
IOIYIITA HOPOANIIOIMKIIM XOMOCEKCYa/THUM 3ajefHILIaMa Koje TaKBY (QpyHKIV)jy He MOTy
Ia ob6aBe y CKIaly ca IPUPOFHMM HOPETKOM, a CBE Pajii 3a/J0BO/bEHA HIXOBOT ,IpaBa”
(xoje TO 3ampaBo 1 HUje) Aa He OyAY AUCKPUMUHICAHY y IOrIeny 6pure o feiu ? Hemamo
AujieMe KOjI je OATOBOP Ha OBO IIUTAM€ UCIIPABaH.

»Huje camo crBap mpegpacyna ocehaj na je gere 6e3 Majke unu ona yckpaheHo 3a
jenHy criennduuHy cacTojHNUILY JbyOaBy 1 Opire, Te f1a TO He MOXKe a [ja He OCTaB I M3Be-
CHOT Tpara Ha IICHXOJIOLIKO CTatbe I COLjaHe u3rmene fereTa... OTal 1 Majka, MyIIKK
U XKEHCKHU JIeo 1apa, Ha pas/induTe, anu gonymyjyhe Haunne oxrajajy geny” (Antonid,
2014, str. 139).
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Ka sakmpyunBamy

[InTame XOMOCEKCyaTHUX OpaKoBa ¥ XOMOCEKCYaTHMX 3ajeffHILIA je UJIeOIOIIKI
HAaMeTHYTO INTambe. Y3pOoK Tpeba TpaXMUTH y moTpebaMa aMepryIKor MbepanTHor ecra-
6MMIIMeHTa [la Ha IUTamky Koje Huje yrpoxanajyhe mo mopegax (6ap He KpaTKOPOYHO
HII CPEeIIOPOYHO) OTBOPH AebaTy, nsberapajyhu je TamMo Izie je oHa omacHa 110 KalnTa-
JIMCTUYKY CUCTeM (COILIMjaIHO paciojaBabe, pacHa, BepcKa I eTHIYKA AVCKPYMIHALIN]a,
ntp.). C gpyre crpane, yBpithyjyhu oBo y areHpy ,,/byAcKux npasa’, BpIIN ce fecTadu-
NM3anyja TpafuMOHATHUX APYLITAaBa, IOUITO Ce JOBOJE Y MUTatbe 3ajeHNUIIE, OHOCHO
MHCTHUTYIIMje Koje ocToje MuneHnjymuma. OBO IpeficTaB/ba Cyiap He caMo ca BehmHckuM
jaBHOMIbEECKIM CTPYjaMa Y TAKBUM APYIITBUMA, Beh ¥ OTBOpeHN Hamaj Ha BPeJHOCTH
Koje xpuihaHCTBO TPOMOBHUIIIE HEIITO Iy»e Off Ba MIUJICHMjyMa.

Csaxaxo, momto je JITBT mokper cTekao mpaBo rpabaHCcTBa y jeTHOM ey CBeTa,
OHJIa ce HU HeroBU 3aXTEBU He MOTY y HOTIYHOCTY UTHOPUCATH, IIOCEOHO CTOTA MITO
IIOCTOjY jaCHO CasHame O er3auCTEeHINjU 0coba XoMoceKcyanHe opujeHTanyje. CTora je
pelllaBary OBOT ITUTama II0Tpe6HO mpuhy BeoMa CKPYITyI03HO, Y3 3aIlITUTY IIpaBa CBUX,
a He caMo HeKux, rpabana.

Y ToM cMucy 3acTyIIaMO CTaHOBUILTE JIa Ce He MOXKE BPIIMTY CYIITUHCKA pEBM3Mja
nojMoBa 6paka u mopopamiie. XeTepoceKCYaTHOCT je BIXOBa CYLITHHCKA KapaKTepUCTH-
Ka, a IOpOoAMIIa IIPe/ICTaB/ba HAJIIPUPOJHNI]jY 3ajeIHNUITY Y KOjOj C€ BpIIM COLMjaIn3aluja
mete. OHO LITO Ce Ha3¥Ba ,XOMOCEKCYamIHy Opak” WM ,,ICTOIIOIHA 3ajefHNIIa” He MOXKe
Ce M3jeHAYNTH y IIpaBMMa ca ITpaBMMa Koja IPOUCTIYY M3 IOPOAMYHOT KIBOTa 1 6paka,
U3 IIPOCTOT pasjiora ITO Ce OHM CYIITUHCKM Pa3MKYjy Off BbJX: IIOYMBajy Ha XOMOCEKCY-
aJTHUM Be3aMa, HaCTajy UCK/bYUMBO Y LIW/BY 3a/I0BOJbeHba (XOMO) CeKCyalIHNX NoTpeba fise
ocobe, He MOTY fia BpiIe GYHKIIN}Y PEIPOAYKIIHje, I1a CY THMe Hellofo0He I 3a BpIlebe
conyjanmusaropcke GpyHKIje, IIITO je CBe KapaKTepPUCTIYHO 3a 6pak u mopoxpuy. Jaxie,
OBO Cy HOBe II0jaBe, Sui generis, M TAKO UX Tpeba MoCMaTpaTy.

Takobe, y ckimagy ca HaueoM fa Cy IpaBa CBaKOT YOBeKa OTpaHIYeHa IIpaBuMa Jpy-
TUX JBYZU, Y 003MP Ce MOpPajy y3eTH 1 Aedja mpasa. CekcyanHe 3ajefHUIIE KOje He MOTY Jia
obaBe peponyKTUBHY GYHKIIM}Y He MOTY HU fia OyAy IOfo6He 3a afonLyjy HUTH 61ome-
IVILHCKM aCUCTUPAHy OIJIOAbY. lella HeMa IITa ja Tpake Y TAKBMM BPCTaMa 3ajeHILIA.
Huje HuKakaB apryMeHT [ja IOCTOje XeTepOCeKCyanHy 6padny (Mam BaHOpayHY) TapoBU
6e3 fieLie, jep y C/Iy4ajy Kajia OHY YCBajajy felly, OHM MOTY YBep/bMBO Ia OIOHAIAjY IIPH-
POJHY IOPOAMYHM OffHOC. To ca XOMOCeKCyanHuM 3ajefHILIaMa Hije CITy4aj.

He nmocToju HuKakaB IPYLIITBEHN MHTePeC fla Ce Ha VICTY HA4YMH IITUTe O6paK 1 Imo-
pofuIIa M XOMOCeKCyaTHe 6paKoyKe M IOPOAUIIONNKe 3ajefHuIie. bpak 1 mopopuiia
06aBIbajy U3y3eTHO 3Ha4ajHe ApyIITBeHe GyHKINje (O] perynalyje CeKCyamTHor OIIITeba,
IpeKo PerpoyKIyje, CoLujanmaanyje o IPoCUCTeMCKe CTabuIM3aluje 1 yCIoCcTaB/bamba
KPBHOCPOJHIYKMX ¥ APYTUX CPOTHIYKIX OFHOCA), IITO Ca OBYM JIPYIUMa HUje CTydaj: OHM
HeMajy HMKaKBY IPYIITBEHY QYHKIINU]Y 10 3a/J0BO/bEHA COTICTBEHNX CEKCYaTHUX MOTpeba.
AKo MX Ha VICTM HauVH PeJIaTUBHO TPajHNUje 3a/J0BO/baBajy, OHIA je ToTpeOHO Hahu Mozen
KOju 61 MM rapaHTOBao ofroeapajyha npasa u o6aBese y CK/Iafiy ca TOM YUHEHUIIOM.
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(Translation In Extenso)

Abstract: The paper elaborates on the relation between marriage and the family, on
one hand, and marriage-like and family-like homosexual unions such as so-called homo-
sexual marriage and same-sex union (or same-sex life partnership). With a brief theoretical
introduction and a comparative overview of the manner in which this matter is regulated in
other countries, certain solutions are analyzed from the Proposal Draft Law on Same-Sex
Unions of Serbia (2021). It is indicated that it is no longer possible to equalize marriage
and the family with the same-sex union because the content of these concepts is substan-
tially different. The society is interested in protecting marriage and the family and to take
special care of them since they perform extremely important social functions, whereas
without some of them the survival of the society itself would be brought to question (the
reproduction function). On the other hand, homosexual marriage and/or same-sex unions
do not perform any social function, but are formed exclusively for the purpose of relatively
longer-standing satisfaction of sexual needs of same-sex partners. Since the society and the
state do not protect marriage only because sexuality is regulated within it, but because it
legitimizes sexual relationships aimed at having children, in the event of homosexual mar-
riage-like unions it should also be proceeded in an identical manner: solely those rights and
obligations of partners deriving from a relatively longer-standing homosexual partnership
should be legally regulated. Moreover, having in mind the principle that every man’s right is
limited by other people’s rights, it is impermissible to give priority to the protection of the
rights of same-sex partners for the purpose of longer-standing homosexual relationships
over the protection of children’s rights. Children need both a father and a mother (an ideal
condition), and the family in which they will be socialized. In line with those homosexual
marriage-like unions, neither adoption nor assisted insemination can be allowed.

' uros.suvakovic@uf.bg.ac.rs

2 The paper is the result of the scientific and research activity of the Teacher Education Faculty,
University of Belgrade, supported by the Ministry of Education, Science and Technological
Development of the Republic of Serbia.
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Introductory notes

The paper analyzes the concepts of marriage and the family. On the basis of that anal-
ysis, they are compared to various marriage-like and family-like social phenomena that at-
tempt to be conceptually equalized with marriage and the family in public and quasi-scientific
discourse. The starting point is the hypothesis that it is scientifically and methodologically
unacceptable to use identical or very similar terms for essentially quite different concepts,
from which those who act in that way derive far-reaching social implications. Moreover,
we agree with Markovi¢s conclusion that describing a symbol with the common language
words is the safest way of fulfilling the communicability requirements, since “a necessary
relationship is established with the objective experience, enabling other people to understand
it” (M. Markovi¢, 1994, p. 283), which in turn is the consequence of the fact that meanings
of the common language words have formed during long periods of historical course and a
multitude of generations using that word/those words to denote a certain concept.

In his Serbian Dictionary, Vuk Stafanovi¢-Karadzi¢ used the term “family”(Serbian
archaic. vamilija) to denote a “generation, lineage” (Karadzi¢, 1818/1987, p. 59). That word
was taken from Latin familia in a distorted form, and clearly denotes the existence of a
common origin, tie, connection or kinship. In Matica dictionary, there are different words
that all synonymously refer to the same concept — family. Namely, the family is defined as
a “union consisting of parents, their children and close kinship living with them” (Matica
srpska, Matica hrvatska, 1971, p. 729); family as a noun is said to be of Latin origin (Matica
srpska, Matica hrvatska, 1976, p. 655), while there is also a definition of family as “a union
consisting of parents with children (and other relatives living in the same household” ¢
(Matica srpska, Matica hrvatska, 1969, p. 856). Therefore, there is no doubt that in all ter-
minological versions, the family is a union’® of parents and children, potentially extended
with close or distant relatives*. However, there is no doubt that the substrate is the parental
couple and their children (italicized by U. S.), is what Durkheim called “conjugal family”
that is formed around the marital dyad. Even our most influential authors give him a credit
for that finding because of its “anticipation character” (Mili¢, 2007, p. 24), considering the
tendency of “contraction” of family relationships that became a fully accepted practice al-
most one century later. Although giving a precise definition of the family is believed to be
difficult due to the changes the family has undergone throughout history. Andelka Mili¢
points to its two constituent elements that have continuously existed: a) joint life and work
of a group of people living under the same roof, b) kinship between them® (Mili¢, 2007a, p.

> We accept that it is proper to say that it is a union (Golubovi¢, 1981) since those are the closest

relationships in which emotions are an important factor, while definitely we can also speak of a
group and, naturally, from the perspective of law, an institution.
* By different lines of kinship.
Speaking of kinship, we cannot question the fact that its main form is blood relationship. Legal
kinship in earlier periods of human history, of course, did not even exist.
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414). Contemporary authors, taking into account primarily the family nowadays, determine
it as a social group “marked by concurrent and intertwined biological and reproductive,
emotional, intimate-partnership, parental, social and financial relations” (Jugovi¢, 2020,
p- 189). Here it is noteworthy to perceive a simple fact that a family consists of at least® the
parental couple and their children, so that “heterosexuality in every society is the basis of
marriage and the family” (Giddens, 2007, p. 136; Ibid in D. Z. Markovi¢, 2001, p. 386)),
i.e. a “constituting element” of marriage (Mladenovi¢, 1995, p. 39). This is by no means
contradicted by various types of marriage and the family in the past:

1. All types of group marriage, except for utter promiscuity at the lowest degree of
barbarianism. Namely, one of the crucial differences between a man and an animal is so-
cialization of sexuality (i.e. of sexual instinct), which is regulated by social norms (including
legal norms, with the emergence of the state). Socialization of sexuality was the first step
towards the regulation of reproduction, where an important role is played by the institution
of marriage because even at the level of marriage with more than two persons, the “primary
relationship is between an individual man and an individual woman, and then among all of
them mutually” (Mili¢, 2007, p. 117, italicized by U. S.)

2. The existence of common-law marriages/families, adultery and prostitution, which
is particularly manifested at the level of monogamy (see Engels, 1979). Engels explains
monogamy by the emergence of a social need to know the child’s father, primarily for the
purpose of inheritance, indicating (an criticizing) the fact that social practices that “supple-
mented” monogamy were primarily tolerated by men, but also strictly punished in the case
of women. With the emergence of Christianity, marriage and the family assumed the aura
of a “sacred secret” protected by the church and then by the state as well. The subsequent
development equalized the common-law family in its rights with the marital union, whereas
adultery, divorce” and abortion® are liberalized to a different extent in different countries

¢ Here we take into account the possibility of an “extended” family with other relatives.

7 Giddens makes a logical error non sequitur when taking his own great aunt as an example - her
marriage lasted more than six decades and she admitted “having been deeply miserable with him
[her husband, added by U. S.] all that time. There was no way out in her era” (Giddens, 2005, p.
90). First of all, it does not necessarily mean that every marriage or even the majority of them
will be unhappy or insufficiently happy in their marital life. Moreover, the development of this
institution is the greatest part of the world led to the possibility of its dissolution (divorce), which
gave legitimacy to the idea of democracy of emotion or emotion management, leaving the possibility
of leaving the no longer desired union. In the end, the author of this text may testify about marital
practice duo to having grandparents who were married for more than half a century. On the eve
of their jubilee (“golden anniversary”), they asked their children to put a notification about it and
their congratulations in the oldest Serbian (and Balkan) daily newspaper Politika. Therefore, they
were happy in their marriage and were even proud of it and wanted everyone to hear about it.
In January 2021, an extremely conservative law on the prohibition of an abortion came into
force in Poland, except for the case when a womanss life is in danger and when her pregnancy is
the consequence of her being raped. See: https://www.slobodnaevropa.org/a/31073642.html. In
September 2021, the US federal state of Texas adopted a conservative law prohibiting an abortion
after 6 weeks of pregnancy, where the criterion was the possibility of hearing the fetus’s heartbeats
with the aid of medical devices. See: https://www.bbc.com/serbian/lat/svet-58423745. One day
prior to the law enactment, this led to an 87-year-old doctor perform as many as 67 abortions
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3. The existence of the societies that “tolerated or openly approved” of male homosexual-
ity in different forms (Giddens, 2005, p. 81, italicized by U. S.). However, as Giddens himself
indicates, it was a type of “sexual instruction” in certain societies, while “those activities
were expected to stop when young men got engaged or married” (Giddens, 2005, p. 81).
Accordingly, not even the societies taken by Giddens as an illustration based on anthropologic
research, encouraged homosexuality, but, on the contrary, they encouraged heterosexuality.

We should also point to the correlation between marriage and the family: a family is
started by getting married” and when a man and a woman are said to be married, it means
that they have started a family. Giddens defines marriage as a “socially recognized and
permitted relationship between two adults of opposite sex” (Giddens, 2005, p. 187). Still,
an additional provision should be added to this definition: social legitimization is not given
unreasonably, but it is a type of permission “given by the social community to partners so
that they can engage in a sexual act for the purpose of creating progeny” (Mili¢, 2007, p. 117).

Marriage and the family are historical categories

The allegation from the heading above was supported by Engels a long time ago in
his book The Origin of the Family, Private Property and the State, on the basis of Morgan’s
research. That historicity, of course, means that the forms of marriage and the family have
changed with the passage of time in order to fulfil the requirements of an epoch, but that
does not mean renouncing the ideas of a heterosexual union that has legitimacy acquired
in a certain manner (custom law, the church, the state) and that takes care of its own re-
production, i.e. progeny. Various forms that changed throughout history only confirmed
this substrate. Since these are historical categories, it is clear that their content has changed
during their very long period of existence'®. Nevertheless, just as today no one can conclude
in a substantiated manner that the state is an “ossified institution™", such conclusion by
Giddens is not true in the case of marriage and the family (Giddens, 2005, p. 83): the term
has remained, but the content has changed!'> On the contrary, it is exactly the opposite:

during 17 hours of uninterrupted work in a Texas clinic. See: https://www.b92.net/zivot/vesti.
php?yyyy=2021&mm=09&dd=08&nav_id=1919002

In modernity, of course, there are common-law unions, for whose recognition it is most important
that it is a “longer-standing life union of a woman and a man” (Article 4, Paragraph 1 of the Family
Law of the Republic of Serbia), with no other obstacle to their existence (e.g. if one of these com-
mon-law partners is already married and has a family, it is not a common-law family, but adultery)..
As it is the case, for example, with the state that throughout its existence has assumed the per-
formance of different functions, had different forms, manifestations etc.

Although at some moments of the “turboglobalization” process it seemed that the process of
overcoming the states was underway, their “de-sovereignization” and the emergence of supra-state
creations that would take over the state functions with the passage of time, the world crises in
the first decade of the 21st century, including the current COVID-19 pandemic, have restored
the importance and role of sovereign states in their resolution (see, e.g. Markovi¢ Savi¢, 2020).
Namely, the supra-state creations (such as the EU) have proved to be incompetent even in the
role of problem-solving entities (Sjursen, 2012, p. 507)

The research conducted in Serbia indicates that there are no “relevant generational shifts in marital
patterns, behaviour and values” (Bobi¢, 2010, p. 143). “Serbia is specific for its high universality
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marriage and the family adjust to new epoch-determined social circumstances, without
losing their basic substrate’”.

This finding is quite important as argumentation for our attitude that various mar-
riage-like and family-like forms, relying on the idea of separating sexuality from reproduc-
tion, while being able to satisfy solely sexuality, are neither marriage nor family, but a new
phenomenon sui generis (Suvakovié, 2013, p. 169; cf. Covié, 2015), which should be particu-
larly explored as such. Separating sexuality from reproduction and marriage (Segalen, 2009,
pp. 173-174), as Giddens concludes, has made “sexuality with no content by definition not
subordinated to heterosexuality” (Giddens, 2005, p. 82), which consequently led to attempts
of substituting marriage and the family with couples and partnerships* (Giddens, 2005, p.
84). He points out that the family is a social phenomenon that is “most frequently exposed
to instrumentalization”, while accepting the opinion that it is “the most ideologized concept
in sociology” (Tomanovi¢, 2019, p. 302)"°. We do not find that the argumentation in favour
of the thesis that separating sexuality from reproduction necessarily means the affirmation
of homosexuality as a “new” sexual practice; such separation nearly means the satisfaction
of a sexual instinct outside marriage (too), whereas that process should not be absolutized.
Satisfying the sexuality instinct may be done in different ways, including homosexuality,
but not excluding some other forms that have not been socially accepted to this day, which
does not mean that they do not exist in practice. “Paedophilia and child pornography are
probably the only outbursts of sexual desire that are still, almost unanimously, considered
perverse” (Bauman, 2009, p. 73). Is it then proper to ask a question how long these taboos
will be in force? Namely, a taboo is based on value and if sexuality is an ultimate value, then
it is certain that in a future period of time the very last prohibitions will be removed for the
sake of satistying sexuality'®. In addition, if the nature of marriage has substantially changed,
reducing it to “pairing” and “unpairing” (Giddens, 2005, p. 84), then it is reasonable to ask

of marriage, relatively rare divorces, substantial participation of extended families, extremely rare
cohabitations - succinctly, very slow changes in behaviour in this domain” (Petrovi¢, 2011, p. 73)
Here we would like to emphasize that Euro-American marriage and family are not and have not
been accepted globally as the only possible type.

However, they are easily dissolved because their essence is made of a loose basis (partners’ affective
relationship)” (Milivojevi¢, 2014, p. 244)

Many concepts have certainly been ideologized, and a question arises about how to measure
which one has been ideologized “most”. It probably depends on the time in which the concept is
observed. For example we would probably rather conclude that the concept of kinship as a result
of the cultural influence is completely ideologized, because, according to such understanding,
it is the result of exclusively social engineering, while the family also has its biological substrate.
According to the research, the median age of having the first sexual experience among young
people in Serbia is 16 (Batut, 2009, p. 18), while Roma girls have their first sexual experience
mostly at the same age when they get married. “At the age of 15, 12.4% Roma girls are married,
while by the age of 18, as many as 45.9% of them are married” (Ombudsman, 2017, p. 52). In both
cases that is the children’s age group, since a child is “every human being who is not yet eighteen
years old” (UN Human Rights, 1989, Article 1). Therefore, we can agree that pedophilia is the
subject of criminal prosecution and public condemnation, that it is considered perverse, but it
is the fact that the age of the first sexual experience is going down to the children’s age and that
it is not socially condemned unless it involves a violent act.
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a question as to why “pairing” and not “grouping” If there is such regression regarding the
question of social regulation of sexuality, then not even these sexual practices are inconceiv-
able'”. What does determine a pair and not a group? Christianity. Therefore, we are again in
the field of the epoch-determined values that does not have much to do with the “democracy
of emotion’, used by Giddens to “justify” the social legitimization of homosexuality, which
is, in his own words, “equally important to political democracy as the improvement of our
living conditions” (Giddens, 2005, p. 87, p. 88 cf. Proki¢, 2014, pp. 497-498). For the sake
of total clarity of the conclusion: for political democracy, the eradication of hunger and the
right to the healthy environment are as important as practicing homosexuality?! That is
the reason for the emergence of the entire ideology of American higher and middle classes
affirming homosexuality (see Antoni¢, 2014) and connecting sexual orientation of LGBT
persons with their human rights based on that type of sexual practice. During her mandate
of the US State Secretary, in her speech in the UN seat in Geneva on 6™ December 2011,
Hilary Clinton included the promotion of the above in the priorities of the American foreign
policy. She also announced the instruction to the US embassies all over the world as to how
to perform supervision over the protection of such ideology (H. R. Clinton, 2011), or, in
fact, how to lobby in the direction of its affirmation'®. That fact speaks of the pro-systemic
character of the LGBT movement, since serious social conflicts (class, racial) have shifted
into the field of sexual-identity ones, just as the idea of “democracy of emotion” and “ossifica-
tion” of marriage and the family constitutes only fully derived neoliberal intervention in the
direction of atomizing the person staying outside the family completely alone, insufficiently
protected and deprived of satisfying various needs that were regulated within the family.

So-called same-sex unions are not and cannot
be the same as the family and marriage

The attitudes of the US neoliberal elite and government officials accelerated the pro-
cess of the legal normatization of so-called same-sex unions (or same-sex life partnership).
In 1989, Denmark was the first country in the world to legitimize formally the registration
of same-sex couples as domestic partners, while in 2000 the Netherlands was the first to
allow the conclusion of same-sex marriages by changing the local definition of marriage
(Same-Sex Marriage around the World, 2019). By 2020, twenty-nine countries legally rec-
ognized homosexual marriage"”.

7 On the contrary, they are conceivable and applied by “swingers” and the only difference is that
they do not have their own “parades”

'8 Historically speaking, in the territory of Yugoslavia, since 1977 homosexuality has been de-
criminalized in Croatia, Slovenia, Montenegro and Vojvodina (because after the adoption of the
1975 Constitution of the Socialist Federal Republic of Yugoslavia, all republics and autonomous
provinces had their own criminal codes), and since 1994 in other parts of Serbia. At the 13th
Congress of the League of Communists of Yugoslavia in 1986, dramaturgist Jovan Cirilov pub-
licly requested the decriminalization of this sexual practice in the entire territory of Yugoslavia.

¥ Argentina (2010), Australia (2017), Austria (2019), Belgium (2003), Brazil (2013), Greenland
(2015), Denmark (2012, including the Faroe Islands 2017), Ecuador (2019), England and Wales
(2013), Iceland (2010), Ireland (2015), South African Republic (2006), Canada (2005), Colombia
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Same-sex unions are actually a euphemism for same-sex marriage. They are also called
civil unions, registered partnerships or domestic partnerships. The number of the countries
that have recognized them exceeds the number of the countries that have recognized ho-
mosexual marriage, but in the majority of the countries that have recognized homosexual
marriage, it was preceded by the legal recognition of homosexual marriage-like unions.
The difference between such unions and homosexual marriage may be only terminological
(e.g. in the case of Andorra) to substantial, when such unions cannot adopt children (e.g.
Czech Republic, Portugal, Switzerland®). This is how some of these countries resolved the
general question of common-law unions. Namely, Portugal has recognized common-law
unions (unido de facto), which may be both heterosexual and homosexual, but the latter
cannot adopt children. In Italy, the law on civil unions (unioni civili) was adopted in 2016
— the so-called ‘Cirinna’s Law’ on the same-sex union and/or cohabitation of two gay men
or two lesbian women that recognizes the rights that can to the greatest extent be equalized
to those acquired in the marital union, but not the right to parenthood or origin (or the
adoption of the child of the other [partner] or adoption of other children)” (Naldini, Solera,
2020, p. 15). However, France has recognized homosexual marriage, while providing two
additional forms of marriage-like unions: a) civil solidarity pact (pacte civil de solidarité,
PACS), which looks like marriage by the partners’ rights, but does not enable the estab-
lishment of relations with children or creating family ties. It is a type of civil agreement
between partners who may be heterosexual or homosexual, and producing the effects on
social rights and rights to income, property, partner housing, tax matters etc. However, in
these cases there is no family pension, based on the civil solidarity pact it is not possible
to obtain a residence permit for France; this pact creates a regime of separate property of
the partners; inheritance can be testamentary, and some other solutions are stipulated for
mutual protection that can be regulated by amending the content of the specific pact by
the couple (Service-Public, 2021); b) de facto cohabitation (de facto cohabitation) is a form
of heterosexual or homosexual partnership that recognizes the existence of their life union,
which may be verified by the relevant city authority or about which they may make a formal
statement themselves (Notaires de France, 2021).

Speaking of former Yugoslav republics, Slovenia (2005; Partnership Law, 2016) and
Montenegro (Same-Sex Life Partnership Act of RM, 2020) have adopted laws on same-sex

(2016), Costa Rica (2020), Luxembourg (2014), Malta (2017), Mexico (2015, according to the deci-
sion of the Supreme Court),Germany (2017), New Zealand (2013), Norway (2008), the USA (2015),
Northern Ireland (2019), Portugal (2010), Taiwan (2019), Uruguay (2013), Finland (2015), France
(2013), the Netherlands (2000), Sweden (2009), Scotland (2014), and Spain (2005). Therefore,
this type of marriage has been recognized in 11 EU member-states (West Europe, Benelux and
Scandinavia), the USA, the UK, Canada and the countries on which they cannot exert influence
- in total 28 internationally recognized countries (e.g. Taiwan is a constituent part of the People’s
Republic of China, while England, Wales, Scotland and Northern Ireland are within the UK) (Same-
Sex Marriage around the World, 2019). It can be seen that as many as 19 countries plus Taiwan did
that after US State Secretary Hilary Rodham Clinton advocated action directed at their legalization.
However, in the referendum in September 2021, the Swiss changed their attitude citing the mot-
to “same marriage for all” and approved the law that also allowed child adoption and artificial
insemination of lesbian couples. See https://www.b92.net/info/vesti/index.php?yyyy=2021&m-
m=09&dd=26&nav_category=78&nav_id=1928261&version=amp

20
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life partnership regulating their property and other civil rights, but they differently treat
the matter of adoption. In 2014, Croatia amended its Law on Same-Sex Life Partnership
from 2003 and allowed “partnership care’, thus equalizing marriage with the same-sex life
partnership in all segments (Same-Sex Life Partnership Act of the Republic of Croatia, 2014;
see Petrasevi¢, Dui¢, Bujan, 2017), while in 2021 the Administrative Court in Zagreb made
a decision explicitly permitting children adoption based on “non-discrimination”. In its own
law, Slovenia prohibited children adoption and declared the partners in a partnership union
(partnerska zveza) unfit for biomedically supported insemination, no matter whether their
partnership union is formally registered or not (Article 2, Paragraph 3; Article 3, Paragraph
4 of the Partnership Law of the Republic of Slovenia, 2016). The Montenegrin law is not
specific about this matter although it stipulates, just as the Proposal Draft of the Law on
Same-Sex Unions in Serbia (2021), that “everyday decisions about the child can also be
made by the partner who is not the child’s parent, with the consent of the partner who is the
child’s parent’, thus recognizing certain elements of parental rights without formal adoption
(Article 53 of the Same-Sex Life Partnership Act of the Republic of Montenegro, 2020).
Northern Macedonia, Bosnia and Herzegovina, and Serbia have not adopted such regula-
tions (yet), although a serious attempt in that respect has been made in Serbia. Generally
speaking, there is substantial opposition of the Christian Church (both Orthodox and
Roman Catholic) to the recognition of homosexual “marriage” and/or same-sex unions, so
the equalization proceeded with difficulty in those countries under the significant influence
of the church, while in some case the authorities allowed courts to ensure certain rights in
order to avoid conflicts with the Church, but also with the public opinion. That was the
case with children adoption in Croatia, while the law stipulating that right in Slovenia was
rejected in the referendum.

In 2021, there was an attempt to adopt the Law on Same-Sex Unions* in 2021, similar
to the one adopted in other former Yugoslav republics. The Proposal Draft was prepared

2 Interestingly, this Proposal Draft appeared at the moment when there was no influential political

party on the political scene that has the advocation for this type of marriage-like unions on its
agenda. “Except for the Socialist Party of Serbia, whose attitude is not explicit, but it mentions
the affirmation of LGBT population rights, and consequently the rights in the domain of fam-
ily policy, the parties accept the family as a union of a man and a woman and their children”
(Suvakovi¢, 2020, p. 55). If we compare this attitude from the Declaration of the Socialist Party of
Serbia “Vision of Serbia 2020” (2014) with the warning expressed by Professor Rados Smiljkovi¢,
in 1991 at the Council for Theoretical Work of the Head Committee of the then ruling Socialist
Party of Serbia, pointing as early as that time to the ideological basis and activities of the LGBT
movement and its important lobbying influence in political and other spheres of he society, we
can see a substantial change in the theoretical and program orientation of the Socialist Party. Such
change is characteristic of the programs of other socialist and social-democratic parties, primarily
in Europe, in particular those “third-way parties’, but it is impossible to avoid the question as to
whether it is the only essential difference from the program principles of the right wig. Giddens
claims that “homosexuals are able to raise children just as heterosexuals” (Giddens, 1999, p. 92).
Other influential parties, e.g. the Serbian Progressive Party and Aleksandar Sapi¢’s SPAS that in the
meantime merged with the Progressives, as well as United Serbia led by Dragan Markovi¢ Palma,
the coalition partner of the Socialist Party, do not have a dilemma about the fact that the family
is a union of a man and a woman and their children. Perhaps the explanation for this Proposal
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(Proposal Draft, 2021) and sent for a public debate, but the debate had extremely negative
effects so that the adoption of the law postponed, while the President of the Republic gave
a statement that he would not sign it in case it was adopted because it is contrary to Article
62 of the Constitution of the Republic of Serbia that recognizes marriage as a union of a
man and a woman (Vuci¢, 2021; see: Constitution of the Republic of Serbia, 2006). In this
way, the matter was left out from the agenda for a period of time.

What is contentious regarding the willingness to enact this law and its content? First
of all, willingness is the least contentious. There is no dispute that in the societies there is
a certain number of people who maintain longer-standing homosexual relationships and
have the need to exercise certain rights on that basis. The existence of homosexuality is
definitely not good from the aspect of a collective social interest, but it cannot be denied
either. However, it does not need to be affirmed. Therefore, the rights derived from the
length of maintaining a homosexual relationship with the same partner are acceptable; en-
dangering other people’s rights (the rights of the majority of the population) is unacceptable.
The advocates of the solutions stipulated by the Proposal Draft will definitely dispute the
fact that someone’s rights are threatened. However, it is not true.

Distinguishing and legalizing a “registered” from an “unregistered” same-sex union
- analogously to a marital and extramarital union - the Proposal Draft defines them as a
“union of family life of two persons of the same sex” (Article 2, the Proposal Draft, 2021).
It is here that we already encounter a problem: the family is started through marriage (or
through common-law marriage), but both marriage and common-law marriage are, ac-
cording to the normative definition from the Constitution of Serbia (Article 62, Paragraph
2, Constitution of the Republic of Serbia, 2006) and the Family Law of Serbia (Articles 3
and 4 of the Family Law of the Republic of Serbia), as well as in the traditional sociological
understanding of this concept are — heterosexual. Apart from marital partners, the family
also includes children. The Proposal Draft insists that family life and the family are con-
stituted through concluding a same-sex union, while varying case and adjective forms as
many as 14 times in the text of the law! If we take into account the enclosed Justification of
the Proposal Draft, that number reaches as many 46 times. The idea that by concluding a
same-sex union “family life” is started, actually says in other words that marriage is started.

Draft should be sought in the fact that its proponent is Minister Gordana Comi¢, former member
of the Democratic Party, whose parliamentary list did not exceed the 3% census and ensure its
presence in the Parliament, but she was still appointed the Minister for Human and Minority
Rights and Social Dialogue. She probably thinks that, since she has no electoral legitimacy, she
is not obliged by any political agenda of the Government. Moreover, let us remember that in
the previous convocation of the Parliament, in March 2019, MP Cedomir Jovanovi¢ submitted
the Draft Law on Registered Same-Sex Unions. His parliamentary list did not manage to enter
the Parliament in the most recent parliamentary election either. The efforts of the politicians
with no democratic legitimacy regarding the adoption of this regulation is a signal to us that
real initiators of its adoption are influential foreign centres of power that impose their will and
interests wherever it is possible, realizing the neoliberal ideology in the essence of this initiative.
They promote the neoliberal ideology that is in the essence of this initiative, in this case through
the LGBT movement and its lobbyists. That is why it is not surprising to see a great similarity
between the texts of legal decisions in Croatia and Montenegro and the Proposal Draft that is in
the process of discussion in Serbia.
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Only because of the public opposition, constitutional and legal norms, and the attitude
of traditional religious communities in Serbia, the euphemism- same-sex union is used.

First of all, if the aim of marriage is reproduction, as it has always been considered in
the sociology of the family — and that is why it is a legally protected sexual relationship - it
is clear that something like that is not possible in same-sex unions and homosexual mar-
riages. The laws of biology are unrelenting in that respect. The only possible thing in what
is considered a marriage substrate is the satisfaction of (homo)sexual needs of partners.
However, heterosexual needs are not protected for their sake either, but for the sake of ,cre-
ating progeny” (Mili¢, 2007, p. 117). Accordingly, the key requirement for the creation of
marriage - having children is not fulfilled either in the case of same-sex unions or in the case
of homosexual marriage. Neither marriage nor the family can derive from such relationships.

The “product” of marriage (or common-law marriage) is the creation of kinship —
first, of a blood relationship between parents and their children, and then, directly and
indirectly, of patrilineal and matrilineal relations between children and other relatives. It
is clear that the so-called “homosexual marriage” or “same-sex union” cannot create blood
relations. Besides the blood relationship, marriage (even the one with no children, for any
reason) always creates an in-law relationship. It is custom-based and regulated. An in-law
relationship in same-sex unions (or in “homosexual marriage”) is almost inconceivable in
Serbia, and probably in many other parts of the world as well, although the proponent of
the Proposal Draft acts as if it is possible, and regulates it in relation to such unions. Why
is an in-law relationship inconceivable? Namely, it is based on customs, while same-sex
unions are not customary in the traditional way of life, but a product of social engineering
(Suvakovi¢, 2014). Therefore, the only kind of “relationship” that can be created through
such unions is the legal one between partners. Some other forms of legal relationships are
certainly possible, if permitted by the lawmaker, e.g. adoptive relationship or even some
forms of “unrelated families” (see Mladenovi¢, Panov, 2003, p. 65). As we have already stat-
ed, the enactment of the law on same-sex unions (same-sex life partnership) is, as a rule,
followed by the law on homosexual marriage or the interpretation of the law on same-sex
unions (same-sex life parnetrship) that, mostly citing the principle of non-discrimination®,
permitted child adoption. Regarding “unrelated families”, they could be permitted to these
unions pursuant to Article 54 of the Proposal Draft regulating the “rights from the domain
of social and children’s protection”

The essential family function is socialization. Who is socialized? Children. Neither
a same-sex union nor homosexual marriage can create a family with children in a natural
manner. As we have already explained, biology prevents them from having children in such
type of a relationship (not outside it, but that is another issue). Since they cannot children
in a natural way, it is clear that this family function is omitted in their case.

2 This is completely wrong understanding of the concept of discrimination, in fact consciously

wrong in order to achieve the set goal: equalization of homosexual unions (regardless of the term
used to denote them) with marriage and the family. That is possible I situations when in the same
legal situations it is proceeded in legally different manners. Since the proponents themselves
(although not essentially, as we have already said) distinguish same-sex unions from marriage,
it is clear that there can be no discrimination in question because one legal institute ensures one
type of rights, and the other - a different type of rights.
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It is indisputable that these unions can perform, apart from the sexual function, the
economic function as well, in the same manner as in marriage and the family.

The proponent of the Proposal Draft ignores all this and equalizes same-sex un-
ions”with the family, even resorting to sarcasm in the Justification, saying that “on the con-
trary, the family is strengthened as an institution by providing legal stability and advantages
of family life to a larger number of people” This is an obvious thesis replacement because a
sex couple is declared to be a family! As we have shown, the foundation of this union is the
satisfaction of partners’ sexual needs in a certain manner, and not reproduction, creation of
family relationships, socialization, as the main functions of the family. Through empirical
data the fact is also confirmed that even where homosexual “marriage” and/or same-sex
unions are recognized, they last shorter and are more often broken up, which is explained by
Antoni¢ as higher promiscuity, particularly among male homosexuals (Antoni¢, 2014, pp.
173-174), while the authors advocating the legalization of these unions explain it as a conse-
quence of the “privileges” enjoyed by married couples (Mrs$cevié, 2009, p. 82). Furthermore,
in the Justification the proponent also claims that same-sex unions are the “legal recognition
of ‘otherness, i.e. the legalized right to being different, the right not only to the tolerated
‘otherness, but also ‘otherness’ that is legally actively protected”. This is nothing else but the
distortion of facts and an ideological mantra that is repeated ever since the emergence of this
initiative. How can something same (sex) be a symbol of otherness? The term itself clearly
indicates that they are not recognized any otherness or dissimilarity, but there is an attempt
to recognize them the same, while claiming the exact opposite for the purpose of deception.
In general, the Proposal Draft of the Law on Same-Sex Unions is full of inconsistencies,
which is not surprising since it tries or, in fact, create, the phenomena as the result of the
most direct social engineering. For example, there is a provision that “gender identity should
be respected” (Article 4, Paragraph 2, Proposal Draft, 2021), while Article 9 of the Proposal
Draft stipulates that a same-sex union cannot be concluded if partners are of “different sex”.
How is gender identity respected in that case ? Are two partners of different sex unable to
feel that they are of the same gender? There are theoreticians in sociology who believe that
sex and gender are not the same, and that gender is formed by socialization and culture.
“Gender is related to socially constructed concepts of masculinity and femininity; it is not
necessarily the product of someone’s biological sex” (Giddens, 2007, p. 117). Moreover, the
problem also arises in relation to transsexual persons, since the Proposal Draft stipulates
that concluding this union is an obstacle if partners are “of different sex”. Which sex will be
taken into account in that case as grounds for decision-making: the one written in the birth
certificate or the other one, changed through medical assistance? And will that union cease
to exist by the medically performed sex change?

Why does the family enjoy social protection?

“Family, mother, single parent and child enjoy special protection in the Republic
of Serbia, in compliance with the law” (Article 66, Paragraph 1 of the Constitution of
the Republic of Serbia, 2006). “The family enjoys special protection of the state” (Article
2, Paragraph 1 of the Family Law of the Republic of Serbia, 2005). Both in the text of its
Constitution and its Family Law, Serbia has chosen to provide special protection to the
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family. Such option is not specific only to us, but appears in comparative constitutionality
in a larger number of constitutional texts after World War Two (see Mladenovi¢, Panov,
2003, p. 66). A question arises why the state chooses to provide special protection only to
one social group - the family, and not any other social group, e.g. fan groups, fishermen etc.

The answer to this question will first be sought from the lawmaker. The Justification
for the necessity of enacting the current Family Law of Serbia (Proposal of the Family Law
of Serbia, 2005, p. 100) states unambiguously:

“Family-related matters are very important in a catalogue of matters of legal policy
in general. In economical, educational, social and emotional way - as well as in many other
ways — the family structure and family relations affect the society. The satisfaction of the
basic necessity in every individual’s life - the necessity for human contact and formation
of the man as a human being - cannot be conceived without the family. In that way, the
family is related to the society and the individual more and better than any other social
group” (Proposal of the Family Law of Serbia, 2005, p. 100).

In short, the lawmaker has established that the family “more and better than any other
social group” (italicized by U. S.) constitutes a relationship between the individual and the
society, and that is realized in above-listed and other ways. In any case, this attitude to the
family also constitutes Serbia’s international obligation, since the Convention on the Rights
of the Child, adopted by the UN General Assembly in 1989, in its preamble acknowledges
that the States Parties are convinced that “the family, as the fundamental group of society
and the natural environment for the growth and well-being of all its members and particu-
larly children, should be afforded the necessary protection and assistance so that it can fully
assume its responsibilities within the community” (UN Human Rights, 1989).

Sociologically seen, the family is a primary and multifunctional social group. Within
it, different social functions are performed, and at least some of the functions we have
already listed are historically most successfully and in the best interest of the society per-
formed within the family: reproduction, socialization and creation of family relationships.

The first function ensures the biological continuation of humanity and thus of each
specific nation and society. That is why the Constitution of the Republic of Serbia stipulates
that “the Republic of Serbia shall encourage the parents to decide to have children and
assist them in this matter” (Article 63, Paragraph 2, Constitution of the Republic of Serbia,
2006). This constitutional provision indicates the importance attributed to parenthood
and procreation that cannot be realized in family-like homosexual unions. In that context,
theoreticians also indicate that reproduction is a measuring element of human progress.
There is progress in “the society with the increasing production of people, i.e. the increasing
number of people..” (Luki¢, 1995, p. 349). Therefore, without human reproduction there is
no human (i.e. social) progress either. Indeed, let us imagine a society in which everyone
would be homosexual. Its existence would be limited by the length of life of the current
generations since there would be no reproduction. In a relatively short period of time, such
society would come to an end.

Although today there are institutions for institutional socializations, the primary
socialization is most successfully performed within the family. That is understandable too:
family upbringing is performed on the conditions of love and emotions between children
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and parents. The family is not an “impersonal’, alienated institution, bureaucratically same
to everyone, but a union that is dedicated to the child born within it. The child grows up in
relation to his/her parent models — mother and father. All attempts to replace these terms
by impersonal and alienated first parent and second parent are an open assault against the
family, its values and children’s right. Mom is neither the first nor the second parent; it is
the woman who gave birth and breast-fed her child (Latin mamma — breast). It is certainly
possible to substitute breastfeeding with different options available nowadays, but natural
mother’s milk is the best nutrition for the child. Of course, it is also possible for a family
to consist only of the spouses who do not become fathers and mothers. There are various
reasons for it: from biological inability to a conscientious decision about not desiring chil-
dren, which can be seen as nothing but a form of totally expressed, selfish individualism
(cf. Bauman, 2009, pp. 58-61).” However, those who want children but are unable to have
them, can adopt them. The starting point here is also the attitude that for children it is
best to grow up in the family environment. That is why it is stipulated that “the state shall
be under the obligation to provide adequate protection in the family environment to child
without parental care whenever it is possible” (italicized by U. S., Article 6, Paragraph 6
of the Family Law of the Republic of Serbia). It is further stipulated that adopters can be
spouses or common-law partners, i.e. “a spouse or a common-law partner of the child’s
parent” and, only exceptionally, this right may be conferred to a person living alone, with
a special approval by the relevant minister (Article 101 of the Family Law of the Republic
of Serbia). Since both the family and common-marriage unions in Serbia are by definition
heterosexual, it is clear that the lawmaker believed that for children’s growing up and per-
sonality socialization is optimal if children grow up in an environment that structurally
imitates the natural family.

Finally, through creating the family, blood relations are developed (as well as those im-
itating them based on the adoptive relations), including other types of relationships, which
connect people on more solid foundations, creating and expanding groups of relatives. It
is in periods of crisis, such as the current situation caused by the COVID-19 pandemic,
that the family has once again assumed some of the functions of institutional socialization
(see Pejevi¢, Fehratovi¢, 2021), while other studies have shown the changes occurring in
family practices that have already been modified towards greater egalitarianism within the
family, greater participation of the father/husband (common-law male partner) in doing
housework and in children upbringing (Ciki¢, Bilinovi¢ Rajai¢, 2020). Reviving kinship
ties and intensifying relations with relatives has been observed earlier too, particularly in
crisis-stricken societies.

»T'he importance of kinship relations in East European countries is greater if a
country is poorer. These family networks and relations provide, just as in the West, the
identity, the sense of continuity in the unsteady world, and emotionality; what is more,
it is also basic material support to the kinship line. Here the family plays its full role of
a bastion and a defence wall... towards the state with an unsteady democracy and a very
low budget” (Segalen, 2009, p. 481).

# “In our time, children are the ‘greatest treasure’ — they are no longer a source of economic benefits,

but of huge expenses” (Giddens, 1999, str. 93)
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Increasing family solidarity and strengthening relations in a broader circle of kinship
in the times of crisis actually point to the importance of the family as a union, in Ténnies’s
perception of this concept. In the highly individualized neoliberal world, it is difficult to
find a social group with such level of solidarity and soundness of mutual relationships as
in the case of the family. That fact, from the perspective of the society, contributes to its
stabilization, whereas this used to be much more important in the past than in modernity,
when Euro-American families are contracted to the parental couple with children.

Therefore, the answer to the question from the heading is: the society should par-
ticularly protect the family because it performs irreplaceable functions that are in the best
social interest: the biological reproduction function, the function of young generation
socialization, and the function of establishing and extending kinship relations. No other
social group performs the functions of such relevance to the society as a whole. Enjoying
special social protection, the family is simultaneously a “partner” of the society: by per-
forming its functions, particularly the socialization one, it acts in a pro-systemic manner,
because children’s upbringing occurs in line with the existing moral norms and applicable
social and cultural patterns.

Every man’s right is limited by other people’s rights.
Children are people too!

In the text so far, in our opinion, a serious question stands out and needs to be dis-
cussed. It is the comparison between the legitimization of the rights of homosexual unions
(marriage, same-sex unions, same-sex life partnerships) and children’s rights.

This question arises for two reasons: general-social and specific-children ones. In
the first respect, legalization, legitimization, and in particular promotion of homosexuality
and unions based on it cause direct harm to the general-social interest — creating progeny.
This is especially important in the societies with a long-term stabilized low rate of fertility,
of 1.8 children per woman (Rasevi¢, 2018, p. 27). This is the case with the Serbian society
which has had a continuously negative natural growth since 1992: in 1992 - 6,598 people,
and in 2017 reaching as many as 38.8 thousand people (Penev, Predojevi¢ Despi¢, 2019, p.
1185, p. 1186)*. The researchers point to the possibility of this rate declining ever further,
and as the causes of this trend since 2000 they mark “the strengthening of individualism,
an aspiration towards self-realization, modified family, different partner relations (italicized
by U. S.), insistence on the quality of life and the quality of child’s life and, on the other
hand, a developed aspiration towards consumption and spare time” (Rasevi¢, 2018, p.
31). Accordingly, it is clear that harm is done to social interest by protecting those sexual
relationships that are not and cannot be aimed at having children.

Another and a much more complex problem is the request to allow any form of
taking care of children to same-sex unions. If in the name of human rights the recognition

2 “There are visible disparities at work, the feminization of cities and the masculization of villages.

There is an increasing number of persons who do not get married or have children in their fertility
period. Villages are becoming empty and, apart from the elderly, there is an increasing number
of unmarried men in them” (Mitrovi¢, 2018, str. 20).
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is requested of the right to sexual unions of same-sex persons, then in the name of those
very rights, there must also be protection of the rights of the child that may only be
treated in such type of unions. As children in these unions cannot be born in a natural
way, they must be adopted. The problem is in the following: if a lesbian couple adopts a
child, that child will have three mothers (two adoptive ones and one natural mother who
gave birth to him/her) and one father; if this couple opts for artificial insemination, the
future child is deprived of the right to know who his/her father is (since in those situations
paternity cannot be determined). On the other hand, if it is a gay couple, the child will
have three fathers (the two adoptive ones and one birth father) and one (birth) mother!
This is already enough to understand that the child is placed into an unnatural situation.
In addition, the above-mentioned Convention on the Rights of the Child in its preamble
immediately insists that “the child, for the full and harmonious development of his or
her personality, should grow up in a family environment, in an atmosphere of happiness,
love and understanding (UN Human Rights, 1989), and it is unambiguously clear that a
homosexual union cannot be considered a “family environment”, no matter how much
that specific couple has and shows emotions towards the child. This is also true because
it is emphasized that the family is a “natural environment for the growth and well-being
of all its members and particularly children (italicized by U. S.)”. No type of marriage-like
and family-like homosexual union can constitute a natural environment for children, at
least for biological reasons. One of the child’s rights is to know who his or her parents are
(Article 7, UN Human Rights, 1989), regardless of the child’s age (Article 59, Paragraph
1 of the Family Law of the Republic of Serbia). Even when a family adopts a child, it es-
tablishes legally defined parental relations and, as a rule, tries to prevent the child from
discovering his or her biological parents. How can the child exercise that right in a situation
when it is obvious that the adopters only imitate parents and when, at least to the same
extent as the adoptive families, they are unwilling to let the child find out about his or her
biological parents? Certainly, it is possible to have the situation when one biological parent
of the child has entered a marriage-like homosexual union and now his “partner” wants
to adopt a child. In that case, we also have the situation in which the child has one extra
parent. Namely, there will always be a natural, birth parent, while it is realistic to assume
that his former spouse/partner who entered a form of marriage-like homosexual union
will not be willing to cooperate with the child’s biological parent or willing to enable the
child’s relationship with that parent, which once again violates the child’s rights (Article
9, Paragraph 3 of the UN Human Rights, 1989; Article 61, Paragraph 1 of the Family
Law of the Republic of Serbia). The Proposal Draft of the Law on Same-Sex Unions of
Serbia even stipulates that “everyday decisions about the child living with the parent in
a same-sex union can also be made by the partner who is not the child’s parent, with the
consent of the partner who is the child’s parent and in the child’s best interests” (Article
37, Paragraph 2, Proposal Draft, 2021). In that way he, de facto, acquires the elements of
parental rights even without formal adoption, despite the fact that the child’s biological
parent is alive and known to the child!

A separate question is “having a child” with the mediation of surrogate mothers.
Serbian regulations are clear in that respect: in the event of biomedically assisted concep-
tion, mother of child is the woman who gave birth to the child, and in the event of a donor
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egg, “the donor’s maternity may not be established” (Article 57 of the Family Law of the
Republic of Serbia). In this situation, mother’s husband or common-law partner shall be
considered the father of child, provided he has granted written consent to the procedure of
biomedically-assisted fertilization, while in the event of a donor’s semen cells, the donor’s
paternity may not be established (Article 58 of the Family Law of the Republic of Serbia).
These solutions are important because they prevent trading with childbirth, which equally
contentious from the moral aspect as child trafficking. Furthermore, a surrogate mother
also transfers part of her genetic material to the child so that she, despite being willing to
be pregnant with the child conceived by artificial combination of someone else’s female
eggs and male semen — without her participation in it — still affects the foetus developing
in her. In these situations, the child has at least two mothers: the one who gave birth to him
or her, and the one who paid the former woman to give birth to the child and give the child
to her. The situation would be the same if a gay couple was allowed to engage a woman as a
surrogate mother for the purpose of “procreation”. The child will never find out about his/
her biological mother and that is again the violation of the child’s rights guaranteed by the
Convention (Article 7, UN Human Rights, 1989) and the Constitution of Serbia (Article
64, Paragraph 2 of the Constitution of the Republic of Serbia, 2006).

Finally, it is clear that socialization and upbringing of children cannot proceed in the
same manner in the family and in family-like homosexual unions, and that the results of
their occurrence in the environment that does not look like a family environment cannot
be identical to those in family. Antoni¢ (2014, pp. 88-93) gives an overview of a number of
empirical studies that support the thesis about the social environment having a substan-
tial influence on the child’s future sexual orientation, i.e. that sexual orientation is not an
exclusive result of biological predestination. A question arises as to what social interest
is. To socialize the child in the best environment possible for him or her - the family, or
at the expense of the child’s right to socialization in a natural environment in which the
function is performed - the family, such activity allows family-like homosexual unions that
cannot perform such function in compliance with the natural order, and only for the sake
of exercising their “right” (which is actually not a right) not to be discriminated regarding
child care? There is no dilemma as to what answer to this question is correct.

“It is not only a matter of prejudice to feel that a motherless or fatherless child is
deprived of a specific constituent of love and care, and it that this cannot leave a certain
trace on the child’s psychological condition and social perspectives... Father and mother,
or male and female parts of the couple, raise children in different yet complementary
ways” (Antoni¢, 2014, p. 139).

Towards the conclusion

The matter of homosexual marriage and homosexual unions is an ideologically im-
posed matter. The cause should be sought in the need of the American liberal establishment
to open up a debate about the matter that does not threaten the order (at least not on a
short-term or long-term basis), avoiding it where it is dangerous to the capitalist system
(social stratification, racial, religious and ethnic discrimination etc.). On the other hand,
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classifying this in the agenda of “human rights’, traditional societies are destabilized because
the unions and/or institutions existing for millennia are brought to question. This consti-
tutes the clash not only with the majority public opinion trends in those societies, but also
an open assault on the values promoted by Christianity for a little more than two millennia.

Needless to say, since the LGBT movement has acquired the right of the citizenship
in one part of the world, its other requirements cannot be completely ignored, particularly
because there is a clear knowledge about the existence of people with a homosexual orien-
tation. That is why the resolution of this matter should be approached quite scrupulously,
while protecting the rights of all, and not only of some citizens.

In that respect, we advocate the opinion that there can be no essential revision of the
concepts of marriage and the family. Heterosexuality is their essential characteristic, while
the family is the most natural union in which children are socialized. What is referred to as
homosexual marriage or same-sex union (same-sex life partnership) cannot be equalized
in the rights deriving from family life and marriage, simply because they are essentially
different from them: they rely on homosexual relationships; they are created solely for
the purpose of satisfying (homo)sexual needs of two persons; they cannot perform the
reproduction function, and that is why they are unfit for the performance of a socialization
function - all these being characteristic of marriage and the family. Therefore, these are
new phenomena sui generis and should be perceived as such.

Moreover, in line with the principle that every man’s rights are limited by other peo-
ple’s rights, children’s rights must also be considered. Sexual unions that cannot perform
the reproductive function at the same time cannot be suitable for children adoption or bio-
medically assisted insemination. Children have nothing to find in such types of unions. The
argument that there are heterosexual marital (or common-law) couples with no children
is not worthwhile because in the case when heterosexual couples adopt children, they can
convincingly imitate a natural family relationship. It is not the case with homosexual unions.

There is no social interest whatsoever in protecting marriage and the family in the
same way as homosexual marriage-like and family-like unions. Marriage and the family
perform extremely important social functions (from the regulation of sexual intercourse,
through reproduction and socialization to pro-systemic stabilization and establishment
of blood and other kinship relations), which is not the case with the latter: they have no
social function except for satisfying their own sexual needs. If they satisfy those needs in
the same manner on a relatively longer-term basis, it will be necessary to find a model that
would guarantee their corresponding rights and obligations in compliance with that fact.
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